'^f^njawsoi^ 


i 


^iMOJITW-JO"^      ^A0JI1V3J0^ 


^lOSANCf^r^ 


'^rjnn»iw.<m>J??       'tJ'/fiij  A  iMn.»uv 


!& 


"^       g      - 


v>> 


^5!flE0NIVRS/^ 


^OJITVDJO't^      ^OinVDJO"^        '^J5l33flVS01'^ 


^mmisi^ 


^OFCAUFOR^ 


^OFCAUFOMij^ 


^  ^ 


ec 
oo 


%a3AiNft-3WV^ 


O       ul. 


^tlIBRARYa<^      ^^-UBRARY^?/^ 


^J^niawsm^     %aaAiNfl-3WV^     ^.sojnvD'jo^    ^tfojii\ojo=^ 


s 
^ 


«^5jaEl)NIVER%      ^lOSANCE^r^ 


^JJiaoNV-sm^     "^aiMNftiy^^ 


^0FCAIIF0%       ^.OFCAUFOR^ 


^lUBRARYO^ 


^tUBRARYQ/- 

5  i  ir-'^ 


^^\^EUNIVERy/^ 


^lOSANCEl^^ 


'^nVO-iO'^      ^iSOJIlVDJO'^        ^UDKVSOV"^       %a3AlNa-3VkV^ 


^OFCAUFOft^ 


^OFCAtlFOR^ 

85*    ^""^ 

rrx 


«AMEIINIVER% 


^lOSANCElfx^ 
o 


-Tl  Q 


^<JOJiiv>jo'^     \^i\mi^ 


>/ER%       ^lOSANCElfx^        ^.OFCAIIFO/?^      ^OFCAIIFOff^ 


'^^jiaviiann^?^     "^r^juivyaiiv^ 


o 


.5J«UNIVER% 


O 


c? 

%aaAi 


^QC 


;!, 


^IUBRARYQa. 


>- 


3.J0>^      ^(aOJIlVDJO^        "^JSmNVSOl^ 


"^ajAiNnjwv^ 


45\tUBRAIIY<7A 

a  1  1  r^  - 


\Qm 


^OFCAUFOfiil^ 


5 


9 


^<?Aiivaani^       ^Oudnv-soi'^ 


>jcVOSANCEier^ 

so 


^0FCAIIF0%, 


^OFCA 


>&Aav; 


/fRSy^      ^lOSANCFUr^ 


msih 


"^/^aiMNrt-jVJ^ 


.5ji\EllNIVER% 

i    -' 


^vm 


=3 


^CJUONVSOl^ 


%a3Ai 


3 


^OF-CAlIF0«j^      ^OFCAUFOff^  ^5J(\EUNIVER%       ^lOS-^ 


^^Aavaan#     '^^Aavaanv^        ^riuDNVSoi^ 


I  5 


.53rtEUN!VER% 


v^lOSANCEl^r^ 
o 


^OFCA1IFO% 


< 
fie 


ani^"^     "^^^JAHViiani^       <riu3Nvsoi^ 


so 

I 

%aaAiNn-3V^^ 


o 


.§ 


^imi 


OJO^      ^AOJIWDJO'^        '^J3U3HVS01'^       %a3AlNrt-3WV^         ^^KOJIIVDJO'^      %Qm 


^OFCAUFO;?^ 

to 

g    V/        I-       > 


,4,0FCA 


^ 


'^OAavaan-L'*^     "^^ahvi 


t,TfM 


LAWS  OF  BUSINESS 


All  the  States  and  Territories 


OF  thf:  union 


AND  THE 


DOMINION    OF   CANADA. 


FORMS   AND    DIRECTIONS    FOR  ALL   TRANSACTIONS. 


ABSTRACTS  OF  THE   LAWS   OF   ALL  THE   STATES  AND 
TERRITORIES   ON    VARIOUS   TOPICS. 


BY 

THEOPHILUS  PARSONS,  LL.D., 

UATE  I'ROFESSOR  OF  LAW  IN  HARVARD    UNIVERSITY,  CAMBRIDGE,  AND  AUTHOR  OF  TREATISES  ON  THE 

LAW  OF  CONTRACTS,  ON  MERCANTILE  LAW,  ON  THE  LAW  OF  PARTNERSHIP,  ON  THE  LAWS 

OF  PROMISSORY  NOTES  AND  BILLS  OF  EXCHANGE,  ON  THE  LAW  OF  INSURANCE, 

AND    ON   THE    LAW    OF   SHII'I'ING    AND    ADMIRALTY. 


NEW  ENLARGED  EDITION, 
Revised  to  date,  with  valuable  fresh  chapteew 

ON  Recent  Business  Legislation. 


HART  F.O  R  D  : 

THE    S.    S-    SCRANTON    CO. 

1909. 


9-ii^^-?>/44 


Copyright,  1878,  by 
THEOPHILUS  PARSONS. 

Copyright,  1898,  by 

S.  S.  SCRANTON  &  CO.. 

Copyright,  1900,  by 

THE  8.  S.  SCRANTON  CO. 

Copyright,  1907,  by 
THE  8.  8.  SCRANTON  CO. 

Copyright,  1908,  by 
THE  S.  S.  SCRANTON  CO. 


NEW  ENLARGED  AND  REVISED  EDITION 


<r 


CONTENTS. 


PAGB. 


CHAPTER  I. 
THE  PURPOSE  AND  USE  OF  THIS  BOOK. 
»j  To  fully  and  clearly  explain  the  laws  of  Business,       .         .         .         .      2^ 

r:^  CHAPTER  II. 

^-  BUSINESS  LAW  IN  GENERAL. 

The  Principles  on  which  it   rests, 25 

CHAPTER  III. 

INFANTS  OR  MINORS. 

Form  I. — Promise    in    Writing 34 

CHAPTER  IV. 
APPRENTICES. 

Forms. 

Form  2. — A  General  Indenture  of  Apprenticeship  as  sometimes  used 

in   New   England, 35' 

3. — Shorter  Indenture  of  Apprenticeship, 36 

CHAPTER  V. 

MARRIED  WOMEN. 

Abstract  of  the  Law  of  Husband  and  Wife  in  the  Several  States,       .      40 

(3) 


4  CONTENTS. 

Forms. 

PAGE. 

Form  4. — Indenture  to  put  in   Trust  tlie   Property  of  an  Unmarried 

Woman, 60 

5. — Another  Form  of  Indenture  in  Trust,  for  Property  of  Un- 
married   Women, 64 


CHAPTER  VL 

AGREEMENT  AND  ASSENT. 

Section      I. — The   Legal    Meaning   of   Agreement,        .        ...  67 

II. — What   is   an    Assent, 69 

III. — Offers    made    on    Time, 70 

IV. — A  Bargain  by  Correspondence, 71 

V. — What    Evidence    may    be    received    in    Reference   to    a 

Written    Contract, '^2 

VI. — Custom   or  Usage, 74 

Forms. 

Form  6. — General  Agreement,  sufficient  for  many  Purposes,  .  .  77 
7. — General  Agreement,  as  used  in  the  Western  States,  .  .  yj 
8. — General  Contract  for  Mechanic's  Work,  ....  78 
9. — Agreement  for  Purchase  and  Sale  of  Land,  in  Use  in  the 

Middle    States, 79 

ID. — Agreement  for  Sale  of  Land,  in  L^se  in  the  Western  States,  79 
II. — Agreement    for    Warranty    Deed,    used    in    the    Western 

States, 82 

12. — Contract    to    convey    Real    Estate,    in    use    in    the    Middle 

States, 82 

13. — Agreement  for  the  Purchase  of  an  Estate,  in  use  in  New 

England, 84 

14. — Agreement  for  the  Sale  of  an  Estate  by  Private  Contract,  87 
15- — Agreement   to   be   signed   by   an   Auctioneer,   after   a    Sale 

by    Auction, 87 

16. — Agreement   to  be    signed   by   the    Purchaser,   after   a    Sale 

by   Auction,  88 

17- — Agreement  to  make  an  Assignment  of  a  Lease,  .  .  88 
18. — Agreement     for     making    a     Quantity'    of     Manufactured 

Articles, 88 

19. — Agreement  between  a  Trader  and  a  Bookkeeper,  .  .  89 
20. — Agreement  for  Damages  in  laying  out  or  altering  Road,  90 
21. — Agreement   between   a    Person   who    is   retiring   from   the 

Active    Part   of    a    Business,    and    Another    who    is    to 

conduct  the  same  for  their  Mutual  Benefit,     ...      90 


CO  i\  TENTS. 


5 


PAGE. 


Form  22. — Brief  Building  Contract, 92 

23. — Full  and  Minute  Building  Contract, 93 


CHAPTER  VII. 

CONSIDERATION. 

Section  I. — The  need  of  a  Consideration, 97 

II. — What  is  a  sufficient  Consideration 98 

III. — Illegal  Consideration,  ........  loi 

IV. — Impossible  Consideration, loi 

V. —  Failure  of  Consideration,    .......  102 


CHAPTER   VHI. 

BONDS. 

Essentials  of  a  Bond,      ,         .         .         .......     104 

"  Condition"  of  the  Bond, 105 

Tortus. 

Form  25. — Simple  Bond  without  Condition, 106 

26. — Bond   for   Payment  of  money,  with  a  Condition  to  that 
Effect,  with  Power  of  Attorney  to   confess   Judgment 
annexed,  .         .         .         .         ...         .         .         .         .106 

27. — Bond  for  Conveyance  of  a  Parcel  of  Land,         .         .         .107 
28. — Bond  for  a  Deed  of  Land,  with  Acknowledgment  before 

Notary  Public, 108 

29. — Bond  in    Another  Form,  for  Conveyance  of    Land,  with 

Acknowledgment,     .         .         .         .         .         .         ,         .109 

30. — Bond  to  Corporation  for  Payment  of  Money  due  for  Con- 
tribution to  Capital  Stock,  with  Power  of  Attorney  to 
confess  Judgment, no 


CHAPTER    IX. 

ASSIGNMENTS. 
Instruments  to  which  the  term  is  particularly  given,     .         .         .         .112 


CONTENTS. 


Forms. 


Form  31. — Bref  Form  of  an  Assignment  to  be  indorsed  on  a  note,  or 

any  Similar  Promise  or  Agreement,        .         .         .         .113 

32. — General  Assignment,  with  Power  of  Attorney,    ,         .         •     113 
33. — Assignment  of  a  Bond,       .  .         .         .         .         .         .114 

34. — Assignment  of  a  Bond,  with    Power  of  Attorney,  and  a 

Covenant,         .         .         .         .         .         .         .         .         .114 

35. — Assignment  of  a  Judgment,  in  the  form  of  an  Indenture,     115 
36. — Assignment  of  Wages,  with  Power  of  Attorney,       .         .     115 


CHAPTER    X. 

SALES  OF  PERSONAL  PROPERTY, 


Section  L — What  constitutes  a  Sale,     . 
n. — Delivery  and  its  Incidents, 
III. — ^Contracts  Void  for  Illegality  or  Fraud, 
IV. — Sales  with  Warrantv,  .  .         ... 


116 
121 
126 
128 


Forms. 


Form  37. — Bill  of  Sale  of  Personal  Property, 131 

38. — Bill  of  Sale  of  Personal  Property,  with    a   Condition   to 

make  it  a  Mortgage  with  Power  of  Sale,         .         .         .  132 

Section  V. — The  Sale  of  One's  Business,      .         ......  133 


CHAPTER    XI. 

STOPPAGE    IN    TRANSITU. 

Derivation  and  Meaning  of  the  Term, 134 

Rights  of  Parties  in  Goods  in  Transitu, 134 

CHAPTER   Xn. 

GUARANTY. 
Forms. 

Form  39. — Guaranty  to  be  indorsed  on  Note,  .....         140 
40. — Guaranty  of  a  Note  on  Separate  Paper,  .         ,         .         140 


CONTENTS,  7 

PAGE. 

Form  41. — Guaranty  in  Another  way, 140 

42. — Letter  of  Guaranty, [41 

43. — Guaranty  with  Collaterals,  authorizing  Sale,       .         .         .141 
44. — Guaranty  with  Collaterals,  promising  Additional  Security,  or 

authorizing  Sale, 141 


CHAPTER  XIII. 

THE  STATUTE  OF  FRAUDS. 

Section  I. — Its  Purpose  and  General  Provisions,  .         .         »        .  142 

II. — Promise  to  pay  the  Debt  of  Another,  ....  143 

III. — Agreement  not  to  be  performed  within  a  year,  .        ,         .  145 

IV. — The  Form  and  Subject-Matter  of  Agreement,  .        .        «  146 


CHAPTER  XIV. 

PAYMENT  AND  TENDER. 

Section  I. — How  Payment  may  be  made, 147 

II. — Appropriation  of  Payment, 149 

CHAPTER  XV. 

RECEIPTS  AND  RELEASES. 

Remarks  on  the  Nature  of  Receipts,  and  Degrees  of  Fullness   thereof,  150 

Forms. 

Form  45. — Receipt  for  Money, e        .  :  50 

46. — Another  Form  of  Receipt  for  Money,  ...  1 50 

47. — Receipt  for  Papers  or  other  Articles,.         .         .         .         ,150 

48. — General  Release, 151 

49. — Mutual  General  Release  by  Indenture,        .         .         .         .152 

5.\ — -Release  from  Creditors  to  a  Debtor,  under  a  Composition,  152 

51.-  Release  of  all  Legacies, 152 

52. — Release  of  a  Bond,  it  being  lost, 153 

53. — Release  of  a  Judgment, 154 

54. — Release  of  a  Condition, 155 

55. — Release  of  a  Covenant  contained  in  an  Indenture  of  Lease,  155 

56. — Release  in  Extinguishment  of  a  Power,       .         ,         .         .  i  S^ 


8  CONTENTS. 

PAGR. 

Form  47. — Release  from  a  Lessor  to  a  Lessee   (upon  his  surrender- 
ing his  Lease)  from  the  Covenants  therein,     .        .        .  156 

58. — General  Release  of  Dower, 157 

59. — Release  of  Dower  to  the  Heir, 157 

60.— Release  of  Dower  in   Consideration  of  an  Annuity  given 

by    Will 158 

61. — Release  of  Dower  when  the  Husband  of  the  Widow  joins 

in   the    Deed, 158 

62. — Release  of  a  Trust, 159 

63.^— Release  of  Right   to   Lands, 160 

64. — Release  between  two  Traders  in  Settling  Accounts,          .  160 


CHAPTER  XVI. 

NOTES    OF   HAND   AND    BILLS    OF   EXCHANGE,   DRAFTS 
AND  CHECKS. 

Section  L — The  Purpose  of,  and  the  Parties  to,  such  Papers,     .         .     161 


Forms. 

Form  65. — Common  Form  of  a  Bill    of    Exchange,        ....     162 
66. — Common  Form  of  a  Promissory  Note,         .         .         .         .163 

Section  H. — What  is  Essential  to  a   Negotiable  Note  or  Bill,     .         .     168 


Forms. 


Form  67. — Form   of  a   Note   given   for   a   Chattel   sold,   with   a   Con- 
dition preserving  the   Ov.-nership  of  the   Seller. 

Section  IH. — Consideration    of   Negotiable    Paper, 

IV. — Rights  and  Duties  of  the  Maker 

V. — Rights  and  Duties  of  the  Holder  of  Negotiable  Paper 
VI. — Rights  and  Duties  of  the  Indorser, 
VII. — Rights  and  Duties  of  the  Acceptor, 
VIII. — Acceptance   or   Payment   for  Honor, 


170 

176 
179 

179 
191 
196 
196 


Forms. 

Form  68. — Judgment  Note,  with  Waiver, 198 

69. — Judgment  Note,  with  Waiver  and  Power  of  Attorney,     .  198 

70. — Notarial    Protest   and    Notice, 200 

Abstract  of  Days  of  Grace  and  Holidays  in  all  the  States,  .         .         .  201 


CONTENTS. 

CHAPTER   XVII. 

AGENCY. 


Section  I. — Agency  in  General,     .... 

II. — How  Authority  may  be  given  to  an  Agent, 
III. — Extent  and  Duration  of  Authority,    . 
IV. — Execution  of  Authority, 
V. — Liability  of  an  Agent, 
VI. — Rights  of  Action  growing  out  of  Agency, 
VII. — How  a  Principal  is  Affected  by  the  Acts  of  his  Agent, 
VIII. — Mutual  Rights  and  Duties  of  Principal  and  Agent,  . 
IX. — Factors  and  Brokers, 

Forms. 


PACE. 

207 
209 
212 
214 
215 
215 
216 
217 
220 


223 
224 
224 


Fomi  71. — Power  of  Attorney, 

72. — Power  of  Substitution, 

73. — Power  of  Attorney  in  a  Shorter  Form, 
74. — Full  Power  of  Attorney  to  Demand  and  Recover  Debts,  .  225 
75. — Power  of  Attorney  to  sell  and  deliver  Chattels,  .  .  226 
76. — Power  of  Attorney  given  by  Seller  to  Buyer,  .  .  .  226 
77. — Power  of  Attorney  to  sell  Shares  of  Stock,  with  Appoint- 
ment by  Attorney  of  Substitute,  .....  226 
78. — Power  of  Attorney  to  subscribe  for  Stock,  .  .  .  227 
79. — Proxy  or  Power  of  Attorney  to  Vote,  ....  227 
80. — Proxy  Revoking  all  Previous  Proxies,  ....  227 
81. — Proxy  with  Affidavit  of  Ownership,  in  use  in  New  York,  .  227 
82. — Power  to  receive  Dividend, 228 


CHAPTER   XVHI. 

PARTNERSHIP. 

Section  I. — What  a  Partnership  is, 228 

II. — How  a  Partnership  may  be  Formed,  ....  229 

III. — How  a  Partnership  may  be  Dissolved,       ....  231 

IV. — Property  of  the  Partnership, 233 

V. — Authority  of  each  Partner,  and  the  Joint  Liability  of  the 

Partnership,     .........  234 

VI.— ^Remedies  of  Partners  against  each  other,  ....  239 

VII. — Right  of  the  P^irm  against  Third  Parties,  ....  240 


10  CONTENTS. 

PAGE, 

Section  VIII. — Rights  of  Creditors  in  Respect  to  Funds,    .         .        .  241 

IX. — Effects  of  Dissolution,         .,,...  243 

X. — Limited  Partnership 244 

Forms. 

Form  83. — Articles  of  Copartnership  between  two  Tradesmen,  .         .  245 

84. — Short  Form  of  Articles  of  Copartnership,  ....  247 
85. — Certificate  of  a  Limited  Partnership,  with  Acknowledgment 

and  Oath, 249 


CHAPTER  XIX. 
ARBITRATION. 

Section  \. — The  Submission  and  Award, 25c 

II. — Revocation  of  a  Submission  to  Arbitrators,         •        .         .     254 

Forms. 

Form  86. — Simple  Agreement  to  Refer, 256 

87. — Arbitration  Bond.     One  or  more  Arbitrators,     ...     256 
88. — Award  of  Arbitrators, 257 


CHAPTER    XX. 

THE  CARRIAGE  OF  GOODS  AND  PASSENGERS. 

Section  I. — A  Private  Carrier, 257 

II. — The  Common  Carrier,          .......  258 

III. — Obligation  of  Common  Carrier  to  receive  and  carry  Goods 

and  Passengers, 261 

IV. — The  Lien  of  the  Common  Carrier,       ....'.  -266 

V. — Liability  of  the  Common  Carrier, 266 

VI. — The  Carrier  of  Passengers, 268 

VIL — Notice  by  the  Carrier  Respecting  his  Liability,   .        .        .  269 

VIII. — The  Carrier's  Liability  for  Goods  carried  by  Passengers,  .  271 

Forms. 

Form  89. — Steam  Packet  Company's  Receipt,       .        *        .        .        •  274 

90. — Express  Company's  Receipt,      .         .        <.        ^        •        •  *74 


CONTENTS  1 1 


CHAPTER  XXI. 

PACK 

HOTEL-KEEPERS,  INN-KEEPERS,  AND  BOARDING-HOUSE- 
KEEPERS. 

The  Rights,  Duties,  and  Liabilities  of,  and  the  distinction  between, 

Hotel-keepers  and  Boarding-house-keepers,    .        .        .        .        .    276 


CHAPTER  XXII. 

LIMITATIONS. 

Section  \. — Statute  of  Limitations, 278 

II. — Construction  of  the  Statute, 279 

III. — The  New  Promise, 280 

IV.— Part  Payment, 281 

V. — Some  Statutory  Exceptions, 282 

VI. — When  the  Period  of  Limitation  begins,       ....  283 

VII. — The  Statute  does  not  affect  Collateral  Security,         .        .  284 

Abstract  of  the  Statutes  of  Limitation  of  all  the  States,       .        .         .  264 


CHAPTER  XXIII. 

INTEREST  AND  USURY. 

Section  I. — What  Interest  is,  and  When  it  is  Due,        ....  300 

II.— Charge  for  Risk  or  for  Service, 3°S 

III.— Sale  of  Notes, 306 

IV.— Compound  Interest,    ........  3°? 

Abstract  of  the  Usury  Laws  of  the  States, 30S 


CHAPTER  XXIV. 

THE  LAW  OF  PLACE. 

Section  I. — What  is  meant  by  the  Law  of  Place, 3^2 

U. — General  Principles  of  the  Law  of  Place,    .         .         .         .312 

III. — Place  of  the  Contract, 314 

IV. — Domicil,  315 


12 


CONTENTS. 


CHAPTER   XXV. 


THE   LAW   OF   SHIPPING. 

Section  I. — Ownership  and  Transfer  of  Ships,     . 
II.— Transfer  of  Property  in  a  Ship, . 

III. — Part-Owners, 

IV. — Liability  of  Mortgagees, 
V. — Contract  of  Bottomry, 
VI. — Employment  of  a  Ship  by  the  Owner, 
VII. — Charter  Parties,  .... 

VIII. — General  Average,        .... 

IX. — Salvage, 

X. — Navigation  of  the  Ship, 
XI. — Seamen,      .....        .^ 

'  *       XII.— Pilots, 

XI 1 1.— Material-Men,  ... 


Form  91 
92 
93 
94 
95 
96, 

97 
98 

99 
100. 


Forms. 

— Bill  of  Sale  of  Vessel,  .        . 

— Mortgage  of  a  Vessel, 

— Charter  Party,       .... 

— Bill  of  Lading,      .... 

— Shipping  Articles  in  Common  Use, 

— Bottomry  Bond,    .... 

— Oath  or  Affirmation  of  Consignee  or  Agent, 

— Custom-House  Power  of  Attorney,  No.  201 

— Maritime  Protest, 

, — Steamboat  Warrant,  as  used  in  the  Western  States, 


CHAPTER  XXVI. 


MARINE  INSURANCE. 

Section  I. — How  the  Contract  cf  Insurance  is  made, 
II. — Interest  of  the  Insured, 
HI. — Interest  which  may  be  insured,  . 
IV. — Prior  Insurance,  .... 
V. — Double  Insurance  and  Re-insurance, 
VI. — Memorandum,      .... 
VII. — Express  Warranties,  . 
VI 11. — Implied  Warranties,    . 


COXTENTS. 


13 


Section    IX. — Representation  and  Concealment,      . 

X. — What  things  should  be  communicated, 

XI. — Premium, 

XII. — Description   of   the    Property   Insured, 
XIII. — Perils  covered  by  tlie  Policy,     . 
XIV.— Perils    of   the    Sea,      .        .        .        .   • 

XV.— Collision, 

XVI.— Fire, 

XVII.— Piracy,   Robbery,   or   Theft, 

XVIIl.— Barratry, 

XIX. — Capture,  Arrest,  and  Detention, 

XX. — General  Clause, 

XXL— Prohibited    Trade,        .         .         .         . 

XXII.— Deviation, 

XXIIL— Termini  of  the  Voyage,  and  of  the  Risk, 
XXIV. — Total  Loss  and  Abandonment,    . 


S83 
384 
385 
386 

387 
388 
389 
389 
389 
390 
390 
391 
391 
392 
394 
396 


Form. 


Form    loi. — Abandonment, 


399 


Section    XXV. — General  Average, 
XXVL— Partial  Los.s    . 


402 
403 


CHAPTER  XXMI. 

FIRE  INSURANCE. 

Section    I. — L'sual   Subject  and   Form  of  tlie  Insurance, 
II. — Construction  of  Policies  against   Fire, 
III. — Interest    of   the    Insured, 
IV. — Double  Insurance, 
V. — Warranty  and  Representation, 
VI. — Risk   incurred   by   the    Insured, 

VII. — Valuation, 

VII  I. —Alienation,        : 

IX. — Notice  and  Proof,  .... 
X. — Adjustment  and  Loss,    . 


40s 

408 

414 
416 
417 
421 
422 

423 
424 

425 


Forms. 

Form    102. — Immediate  Notice  of  Loss, 426 

103. — Notice,  with  Certificate  of  Magistrate \;27 

104. — Assignment   of  a   Policy  to  be   indorsed  thereon,      .         .     428 
105. — Transfer  and  Assignment  of  Policy, 429 


14 


CONTENTS. 

CHAPTER  XXVIII. 
LIFE  INSURANCE. 

PAGE. 

Section  I. — Purpose  and  Method  of  Life  Insurance,     ....  430 

II. — Premium,     .          .          .          .......  431 

III. — Restrictions  and  Exceptions  in  Life  Policies,      ,         .         .  432 

IV. — Interest  of  the  Insured,       ...          ....  434 

V. — Assignment  of  a  Life  Policy,        .         .          ....  434 

VI. — Warranty,  Representation,  and  Concealment,    .        .         .  435 
VII. — Insurance  against  Accident,  Disease,  and  Dishonesty  of 

Servants,     .          .          .......  439 

CHAPTER  XXIX. 

DEEDS  CONVEYING  LAND. 

Section  I. — What  is  Essential  to  such  Deeds,      .          ....  440 

11. — Usual  Clauses  in  Deeds,      .         .          .          ....  445 

For)iis. 

Form  106. — Deed  Poll  of  Warranty,  in  Common  use  in  New  England,  452 
107. — Deed  of  Gift  by  Indenture,  without  any  Warranty  whatever,  453 

108. — Deed  of  Bargain  and  Sale,  without  any  Warranty,    .         .  454 

109. — Quit-Claim  Deed,  without  any  Warranty,  ....  455 

no. — Deed  Poll  of  Release  and  Conveyance;  short  Form,         .  456 

in. — Deed,  with  Special  Warranty  against  the  Grantor  only,    .  457 

112. — Quit-Claim  Deed  (long  Form),  Homestead  Waiver,  .         .  458 
113. — Deed,  with  Covenant  against  Grantor,  without  Release  of 

Homestead  or  Dower, 459 

114. — Separate   Relinquishment   of  Homestead    and    Dower  in 

Land  sold  under  Execution,    ......  461 

115. — Full  Warranty  Deed,  by  Indenture,  without    Release  of 

Homestead  or  Dower, 462 

116. — Warranty  Deed  (short  Form),  with  release  of  Homestead 

and  Dower, 464 

117. — Warranty  Deed,  with  Covenant  against  Nuisances,  without 

Release  of  Homestead  or  Dower,            ....  465 

118-142. — Forms  of  Deeds  in  use  in  various  States,  .         .    467 — 500 

143. — Bond  for  a  Deed,         .         .          .         .          ....  501 

144. — Contract  for  Sale  of  Land,  with  Penal  Obligation,     .         .  501 


CONTENTS.  15 

I'Al.E. 

Form  145. — Power  of  Attorney  to  sell  Lands, 502 

146.— Trust  Deed   for  the  Benefit  of  a   Wife,  or   some  other 

Person,    ........•■•  504 

147. — Trust  Deed  to  secure  Payment  of  a  Note  without  Re- 
lease of  Homestead  or  Dower, 505 

148. — Deed  of  Trust  to  secure  a  Del)t  (fuller  Form),  and  with 

Release    of    Dower, 507 

149. — Trust  Deed  to  secure  a  Note   (shorter  Form),  but  with 

Warranty,  and  Release  of  Homestead  and  Dower,  .        .  510 

150. — Deed  from    Trustees, 512 

151. — Deed   of   Master   in   Chancery 513 

152. — Sheriff's    Deed    on    Execution,    in    use    in    the    Western 

States, 514 

153. — Sheriff's  Deed,  in  use  in  New  England,     ....  515 

154. — Sheriff's  Tax   Deed,   in  use   in  the   Western   States,         .  517 

155. — Deed  of  Executor  in  use  in  the  Eastern  States,       .         .  518 
156. — Deed  of  Executor,  in  use  in  the  Middle  States,       .        .519 

158. — Deed  of  Administrator   of   Intestate,            ....  521 
160. — Deed  of  Referee   on   Foreclosure,   in   use   in   the   Middle 

States, 524 

i6r. — Deed  of  Collector   of   Taxes, 526 

162. — Deed  of  Assignee,  in  use  in  the  Western   States,     .         .  527 
163. — Acknowledgment  of  Grantor  and  Wife  identified  before- 

Commissioner    for    another    State,        .....  529 
164-168. — Deeds  in  use  in  Canada,       ....      530-53^ 

Abstract  of  the  Laws  of  all  the  States  Relating  to  Deeds   and  their 

Requirements, 538 


CHAPTER  XXX. 

MORTGAGES  OF  LAND. 

Purpose   of   a   Mortgage 54^ 

Rights  of  Mortgagor  and   Mortgagee, 543 


Forms. 

Form  169. — Promissory  Note,  to  be  secured  by  Mortgage,  .        .        .  546 
170. — Bond,   to  be   secured   by   a    Mortgage,         ....  54^ 
171. — Mortgage,    without    Power   of    Sale   and    Without   War- 
ranty, but  with   Release  of  Homestead  and   Dower,         .  547 


,5  CONTENTS. 

PA  on 

Form  172. — Mortgage,  with  Power  of  Sale,  to  secure  a  Bond,  without 

Release  of  Dower, 54S 

173. — Mortgage  to  secure  a  Debt,  with    Power  of   Sale— short 

Form,  ..........  550 

174. — Mortgage  to  secure  a  Debt  (fuller   Form),  with   Power  of 

Sale,  ....  S5> 

175. — Deed  Poll  of  Mortgage,  with  Power  to  Sell,  and  Insurance 

Claase,  and  Release  of  Homestead  and  Dower,        .         .  S5> 
176.— Mortgage  by  Indenture,  with  Power  of  Sale,  and  Interest 

and  Insurance  Clause,  to  secure  a  Bond,  .         .         .  554 

177. — Mortgage  to  Executors,  with  Power  of  Sale,     »        .         .  557 

178. — Mortgage  of  a  Lease, 5S9 

179. — Mortgagee's  Deed,  under  a  Power  of  Sale,  .  .  .  561 
180-199. — Mortgage  Deeds  in  use  in  several  Stales,  .  ,  562-589 
200. — Assignment  of  Mortgage — short  Form,  ....  590 
201. — Assignment  of  Mortgage,  with  Power  of  Attorney,  .  .  590 
202. — Assignment  of  Mortgage  by  a  Corporation,  .  .  .  591 
203. — Discharge  of  Mortgage— short  Form,  ....  ^92 
204. — Release  and  Quitclaim  of  Mortgage,  as  used  in  the  West- 
ern States, .         .         .  593 

205.— Discharge  of  Mortgage,  as  used  in  the  Middle  States,       .  593 
206.— Discharge    and   Satisfaction   of    Mortgage   by   a  Corpo- 
ration,           594 

207. — Release  of  a  part  of  the  Mortgaged  Premises,  .         .  594 

208.— Deed  Extending  a  Mortgage, 596 

209,210,211. — Mortgage  Deeds  in  use  in  Canada,     .        •     597-600 


CHAPTER  XXXI. 

LEASES. 

Definition  of  the  Term >        1        •  604 

Rights  and  Obligations  of  the  Parties 605 

Fixtures, o        .  608 

Digest  of  Leases, 60^ 

For}ns. 

Form  212. — Short  Form  of  a  Lease, ^'° 

213.-- -Fuller  Form,  with  a  Provision  for  Abatement  of  Rent,      .  610 
214. — Short  Form  of  Lease,  in  use  in  the  Western  States,  .        .612 

215. — Lease  of  City  Property,  in  use  in  Chicago,         .         .         .  613 

216. — Lease,  with  Provisions  for  Taxes  and  Assessments,          .  615 


CONTENTS.  17 

rAOB. 

Fono  217. — Lease,  with  Covenants  about  Water  Rates,  and  Injury  by 

Fire,  in  use  in  New  York, 6:7 

218. — Lease  by  Grant,  in  use  in  the  Western  States,  .         .         .  619 

219. — Lease  by  Certificate,  with  Surety, 6ao 

220. — Lease  of  City  Property,  in  use  in  St.  Louis,        .         ,         .621 
221. — What  is  called  a  Country  Lease,  in  use  in  the  Western 

States, 622 

222. — A  Ground  Lease, .        .  624 

223. — Assignment  of  Lease,  and  Ground  Rent,  ....  627 
224. — Lease  containing  Chattel  Mortgage  Covenants  to  secure 

Rent, 629 

225. — A  Building  Lease, 632 

226. — A  Mining  Lease, 633 

227. — Lease    of  Land  supposed  to  contain  Oil,   Salt,  or  other 

Minerals, 634 

228.— Assignment  of  a  Lease, 636 

229. — Landlord's    Notice  to  quit  for  Non-Payment   of  Rent — ■ 

short  Form,         .........  636 

230. — Landlord's    Notice    to   quit  for  Non-Payment  of   Rent — 

another  Form, 637 

231. — Landlord's  Notice  to  pay  Rent  due,  or  quit,       .         .         .  637 

232. — Landlord's  Notice  to  leave  at  End  of  Term,       .         .         .  637 

233. — Landlord's  Notice  to  determine  a  Tenancy  at  Will,  .         .  63b 

234. — Receipt  for  Rent,  in  use  in  New  York,        ....  63^ 
23s  -239. — Leases  in  use  in  Canada,           .        .        •         •     638-64'i 


CHAPTER  XXXII. 

ifORTGAGES  OF  GOODS  AND  CHATTELS,  OR  PERSONAL 

PROPERTY. 

The  Pledge  o£  Personal  Property, 647 

For>HS. 

Form  240. — Mortgage  of  Personal  Property, 649 

241. — Mortgage  of  Personal  Property,  with  Warranty,        .         ,  649 

242, — Mortgage  of  Personal  Property,  with  Power  of  Sale,         .  651 
243. — Mortgage  of    Personal    Property,  with    Power  of  Sale — 

another  Form, 652 

Abstract  of  the  Laws  of  the  States  respecting  Chattel  Mortgages,         .    653 


X8  CONTENTS. 

CHAPTER  XXXIII. 

LAW  OF  PATENTS. 

rAGB 

What  mny  be  Patented, 664 

Who  is  Entitled  to  a  Patent, 664 

What  will  Prevent  the  Granting  of  a  Patent, 665 

Mode  of  Proceeding  to  obtain  a  Patent, 665 

Fortns. 

Form  244. — Form  of  Petition, 665 

245.^-Specification  to  accompany  a  Petition,        ....  667 

246. — Form  of  Oath, 668 

Drawings, 660 

Model, 67( 

Completion  of  the  Application, 67c 

Examination, 670 

Rejections, .        .  671 

Withdrawals, (^-j-. 

Appeals, 672 

Form  247. — Appeal  to  the  Examiner-in-chief,         ....  673 

Interferences, 674 

Re-Issues,        .         .         • 675 

Form  24S.— Petition, 677 

249. — Oath  to  be  appended  to  Application  for  Re-issue,         .  677 

Disclaimers. 678 

Form  250.— Disclaimer 678 

Extensions, 679 

Designs, 678 

Form  251. — Application  for  Patents  of  Designs,      ....  68c 

252. —  Specifications  for  Designs, 68c 

Form  of  Oath, 681 

Foreign  Patents, 682 

Caveats, 682 

Form  254. — Form  of  a  Caveat, 682 

Repayment  of  Money,      .         .         . "°3 

Assignments  and  Grants, ^3 

Form  255. — Assignment  of  the  Entire  Interest  in  Letters-Patent 
before  obtaining  the  same,  and  to  be  recorded  pre- 
paratory thereto, .  684 


CONTENTS. 


19 


Form  256. — Grant  of  a  Partial  Right  in  a  Patent,    *        •        •        .  685 

Forms  of  License, -,  686 

The  Office  Fees,  and  how  Payable, 687 

Taking  and  transmitting  Testimony, 688 

Canada,  Patent  Law  of, .  688 

Trade-Marks 689 

CHAPTER  XXXIV. 

LAW  OF  COPYRIGHT. 

Revised  Statutes  of  the  United  States  relating  to  Copyright,  SectionB 

4948104971, 696 

Copyright  Law  of  the  Dominion  of  Canada,  ...,,.  700 

Fortns. 

Form  260. —  Agreement  between  Author  and  Publisher  —  short  Form,  700 

261. —  Agreement  between  Author  and  Publisher — fuller  Form,  701 

262. —  Assignment  of  a  Copyright, 702 

CHAPTER  XXXV. 

MEANS  PROVIDED  FOR  THE  RECOVERY  AND  COLLECTION 

OF  DEBTS. 

1. —  Arrest  and  Imprisonment, 703 

2. —  Trustee  Process, 703 

3. —  The  Homestead, 7.-4 

Abstract  of  Laws  relating  to  the  Collection  of  Debts,    .        .        .        ,  705 

CHAPTER  XXXVI. 

LIENS    OF    MECHANICS    AND    MATERIAL-MEN  FOR   THEIR 

WAGES  AND  MATERIALS. 

What  is  a  Lien, 757 

Forms. 

Form  263. —  Notice  under  Mechanic's  Lien  Law,  .,.,■.  758 

264. —  Bill  of  Particulars  of  Mechanic's  Claim,    .         ■                  .  759 

265  —  Release  and  Discharge  of  a  Mechanic's  Lien,  .         ,         .  759 
266.  —  Release  and   Discharge  of  a   Mechanic's   Lien,  another 

Form 760 

Abstrac  t  of  the  Laws  of  all  the  States  relating  to  Mechanics'  Liens,      .  761 


20  CONTENTS. 

CHAPTER  XXXVII. 
THE  DISPOSAL  OF  PROPERTY  BY  WILL. 

PAGE. 

Section  I.— Wills, 776 

II. — Codicils, ."       .    77P 

III. — Revocation  of  Wills, 780 

Form  267.— A    Will, 781 

268. — Copy  of  a  fuller  form  of  a  Will, 782 

CHAPTER  XXXVIII. 

EXECUTORS  AND  ADMINISTRATORS. 
Powers   and   Duties   of   Executors   and   Administrators,       .        .        .     790 

CHAPTER  XXXIX. 

GUARDIANS. 

The  Rights  and   Duties,   Powers  and  Liabilities,  of  Guardians,        .    794 

CHAPTER  XL. 

CONSTRUCTION  AND  INTERPRETATION  OF  CONTRACTS. 

Section  I. — General  Purpose  and  Principles  of  Construction,       .         .  796 

II. — Some  of  the  General   Rules  of  Construction,     .        .         .  797 

III. — On   Presumption  of  Law,       .......  801 

IV.— Of  the  Effect  of  Custom  and  Usage 802 

V. — On  the  Admissibility  of  Extrinsic  Evidence,      .         .         .  805 

CHAPTER  XLI. 

LEGAL  RIGHTS  AND  OBLIGATIONS  OF  FARMERS. 

Section  I. — His  Title  to  his  Farm, 809 

Subsection  i. — Possession, 809 

2. — Inheritance, 810 

3. — Purchase, 810 

4. — Sales  of  Land  at  Auction, 811 


CONTENTS.  21 


rAGB 


Section  II. — What  one  Takes  by  the  Deed  of  his  Farm,      .        .        .  812 

Subsection  I. — Boundaries  and  Descriptions, 812 

2. — Contents, 813 

3. — Fixtures, 814 

4. — Manure, 815 

5. — Rocks,  Stones,  and  Soil, 815 

6. — Adjoining  Roads, 816 

7. — Trees, 816 

Section  III. — Trespassing  on  the  Farm, 817 

Subsection  i. — Who  is  a  Trespasser, 817 

2. — Of  the  Right  of  a  Farmer  to  Order  off  Trespassers,  818 

Section  IV. — Farm  Ways, .         .818 

v.— Water  Rights, 819 

VI.— Fire,          .                 819 

VII. — Game  Animals, 821 

VIII. — Domestic  Animals, 822 

IX. — Sale  with  Warranty  of  Animals,  Seeds,  Fertilizers,        .  823 

Subsection  i. — Of  Animals,       ,        .         , 823 

2. — Of  Seeds, 824 

3. — Of  Fertilizers,            825 

Section   X. — Hiring  of  Help, 825 

Subsection  i. — Rights  and  Duties  of  Help, 826 

2. — Liability  of  Farmer  for  Wrong-doing  of  Help,          .  827 

Section  XI. — Hiring  of  a  Farm,             828 

Subsection   i. — Hiring  by  Lease, 829 

2. — Renewal  of  Lease, 829 

3. — Remedy  for  non-Payment  of  Rent,            .        ,        .  829 

4. — Right  to  vacate  Premises  and  Give  up  Farm,  .        .  830 

5. — Apportionment  of  Rent, 830 

6. — Cultivation  of  the  Farm, 831 

Form. — A  Form  of  a  Lease  of  a  Farm, 832 

7. — Hiring  on  Shares, 833 

INDEX, 834 

To  Forms,            860 

APPENDICES: 

Bailment, , 865 

Corporations  :  Personal  Liability, 867 

Employers'  Liability  Laws, 872 

Pure  Food  and  Drug  Law,          .......  874 

Glossary  of  Law  Terms, 879 

Forms  for  Depositions  and  Affidavits,         .        .        .         ,         .  901 

Interest  Tables,            905 


PREFACE  NOTE. 


♦♦  The  Laws  of  Business,"  says  an  eminent  jurist  in  discussing  Its  merits, 
**is  a  work  which,  through  its  former  editions,  has  already  acquired  a  wide- 
spread reputation  for  its  practical  usefulness  both  to  the  professional  and 
non-professional  man." 

Its  continued  popularity  with  the  legal  profession  as  well  as  among  con- 
veyancers, commissioners,  notaries,  justices,  bankers,  and  business  men  of 
every  class  is  a  convincing  proof  that  it  has  filled  an  actual  want.  In  pre- 
paring the  present  edition  such  additions  and  improvements  have  been 
made  as  seemed  likely  to  add  to  the  practical  value  of  the  work,  and  no 
efforts  have  been  spared  to  make  it  a  safe  guide  in  every  business  question 
which  is  likely  to  arise  in  any  State  of  the  Union.  Large  additions  have 
been  made  to  the  former  editions,  especially  of  Abstracts  of  the  Laws  ol 
all  the  States,  in  relation  to  such  matters  as  Deeds  of  all  kinds,  Chattel 
Mortgages,  Leases,  Wills,  Mechanics  Liens,  Days  of  Grace  and  Holidays, 
Statutes  of  Limitations,  Actions,  Recovery  and  Collection  of  Debts, 
Attachment,  Arrest,  Garnishment  or  Trustee  Process,  Judgment,  Exemp- 
tions, Stay  Laws,  Homestead  Rights,  etc.,  etc.,  and  a  new  chapter  on  the 
Legal  Rights  and  Obligations  of  Farmers ;  Help,  and  their  rights  and  duties ; 
Trespassers,  Adjoining  Roads,  Rivers  and  Ponds,  Fences,  Farmways.  Re- 
pairs, Fixtures,  and  many  other  topics.  The  Forms  have  been  so  multiplied 
as  to  embrace  almost  every  description  of  contract  and  conveyance  in  com- 
mon use,  from  an  ordinary  note  of  hand  to  a  corporation  deed.  The  new 
Forms  for  taking  depositions  and  affidavits  as  well  as  corporation  acknowl- 
edgments will,  it  is  hoped,  be  of  special  service  to  commissioners,  notaries, 
and  justices,  while  the  many  new  Forms  for  other  purposes  will  meet  the  re 
quirements  of  the  practical  business  man.  Some  of  these  Forms  will  be 
found  brief  and  simple ;  others,  especially  those  in  relation  to  real  estate, 
are  full  and  minute.  No  one  but  a  lawyer  knows  how  necessary  it  is  to  use 
the  technical,  customary,  and  established  language  of  Form,  every  phrase 
of  which  has  passed  through  repeated  litigation,  and  has  thus  acquired  a 
certain  meaning.  Much  in  such  Forms  will  seem,  to  those  ignorant  of  law, 
to  be  wordy  and  full  of  repetition;  but,  if  the  Forms  are  made  appaiently 
more  simple  by  omissions  and  abbreviations,  they  may  be  good,  and  they 
may  not;  and  whether  they  are  or  not  cannot  be  known  except  by  litiga- 
tion. And  he  must  be  a  bold  lawyer  who  would  undertake  to  prefer  Forms 
of  his  own  make  to  those  which  the  Courts  and  common  use  have  sanctioned. 
Wherever  possible,  Forms  have  been  given  which  were  thus  sanctioned,  be- 
cause the  very  object  of  this  book  is  to  enable  persons  to  use  it  to  conduct 
their  business  affairs  with  ease,  safety,  and  certainty. 

We  think  such  a  book  possible,  and  venture  to  hope  that  we  have  made 
such  a  book.  We  know  only  that  whatever  labor  and  care  could  do  to 
make  the  book  useful  and  safe,  has  been  done.  In  this  edition  we  have 
brought  the  law  down  to  the  present  time,  have  revised  the  whole  work, 
and,  as  already  said,  have  made  large  additions  which  will,  we  hope,  in- 
crease its  usefulness  and  value.  (  22 ) 
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CHAPTER   I. 

THE  PURPOSE  AND  USE   OF  THIS  BOOK. 

The  title  of  tliis  work  indicates,  to  some  extent,  its  purpose 
and  character ;  but,  as  they  are  in  certain  resi^ects  peculiar,  it 
is  thought  that  some  remarks  respecting  them  may  make  the 
volume  more  useful.  Many  years  ago,  after  more  than  twenty- 
five  years  of  practice  at  the  bar,  I  accepted  the  office  of  Dane 
Professor  in  the  Law  School  of  Harvard  University.  I  employed 
whatever  leisure  the  duties  of  that  office  left  me,  in  preparing  a 
series  of  text-books  on  Commercial  Law.  I  have  published 
many  volumes ;  and  the  manner  in  which  they  have  been  re- 
ceived by  my  professional  brethren,  calls  for  my  most  grateful 
acknowledgments.  One  of  those  works  was  entitled  "The  Ele- 
ments of  Mercantile  Law,"  and  was  intended  as  a  general 
epitome  of  Commercial  Law.  I  began  it  mainly  for  the  use  cif 
lawyers,  but  at  the  same  time  hoping  that  it  might  be  so 
written  as  to  be  useful  to  others,  who  were  not  lawyers. 
Before  I  had  made  much  progress  in  it,  the  hope  that  one  book 
could  answer  these  two  purposes  faded  away ;  arj^'  I  finally 
made  that  work  exclusively  for  lawyers.  But  the  circum- 
stance that  many  persons  who  were  not  lawyers,  and  did  not 
intend  to  be.  have  bought  my  works, — the  remarks  that  ha\e 
reached  me  in  relation  to  them,  and  particularly  in  reference  to 
that  above  mentioned,  and  many  other  kindred  facts, — have  given 
additional  strength  to  a  belief  that  led  me  to  prepare  this  vol- 
ume, for  wide  and  general  use. 

That  belief  is,  that  there  is  a  strong  and  growing  dispositicn, 

(23) 
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PURPOSE  AND  USE  OF  THIS  BOOK. 


among  the  men  of  business  of  this  country,  to  understand  the 
laws  of  business.  This  disposition,  and  the  actual  diffusion  of 
this  knowledge,  have  both  greatly  increased  of  late  years,  and  I 
believe  could  not  have  been  arrested ;  for  this  progress  is  one 
element  of  advancing  and  improving  civilization ;  and  I  think  it 
cannot  now  be  prevented. 

The  institutions  and  characteristics  of  this  country  have  their 
bearing  upon  this  question.  We  have  no  sovereign  but  the  law  ; 
or  rather  the  people  is  the  sovereign,-  and  the  law  is  their  only 
utterance.  It  is  a  sense  of  this  that  has  here  transferred,  in 
some  degree  at  least,  the  loyalty  which  in  the  kingdoms  of  the 
Old  World  attaches  to  a  person,  to  the  law  itself,  using  this 
word  in  its  most  comprehensive  sense.  This  is  a  good  thing; 
I  lot  because  the  law  is  always  wise  and  good,  but  because  it 
'>rill  more  probably  become  wise  and  good,  if  the  whole  com- 
munity recognize  it  as  entitled  to  obedience,  and  therefore  enti- 
tled to  their  constant,  earnest,  and  vigorous  endeavors  to  cure 
its  defects,  and  bring  it  into  harmony  with  those  principles  of 
truth  and  justice  of  which  it  should  be  the  expression.  This 
great  duty  rests  upon  us  with  the  stronger  obligation  because  of 
our  greater  intelligence  and  activity  of  mind,  or  more  general 
education  and  wider  extent  of  common  knowledge;  all  which  are 
none  the  less  facts,  although  they  are  sometimes  used  as  mere 
food  for  vanity,  or  as  topics  for  adulation.  And  all  these  things 
together  seem  to  lead  to  the  conclusion,  that  here  and  now 
proper  efforts  should  be  made  to  supply  all  of  the  community 
who  ask  for  it, — with  accurate  and  practical  information  con- 
cerning those  laws  which  are  of  the  most  immediate  concern  to 
them. 

So  far  as  concerns  the  whole  people,  their  wish,  if  expressed  in 
the  simplest  terms,  would  undoubtedly  be,  to  know  the  laws  which 
must  regulate  their  conduct  and  determine  their  rights.  This 
wish  admits  of  but  one  question;  it  is,  How  far  is  this  thing 
practicable.'*  for  so  far  as  it  is,  its  propriety  and  expediency  can 
hardly  be  denied  or  doubted.  Indeed,  they  who  would  most 
strenuously  oppose  any  effort  to  teach  the  people  the  law,  would 
do  so  only  on  the  ground  that  it  is  impossible  to  give  to  the 
public  any  knowledge  of  this  kind  which  would  be  wide  enough 
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and  accurate  enough  for  use.  They  would  think  that  the  very 
endeavor  to  learn  the  law,  by  persons  the  main  business  of 
vhose  lives  must  be  of  a  very  different  kind,  would  lead  only  to 
a  superficial  and  erroneous  view  of  the  subject;  and  this,  under 
the  name  of  knowledge,  is  only  the  most  dangerous  ignorance. 

We  should,  however,  remember,  that  the  people  generally, 
here  and  elsewhere,  must  necessarily  know  a  certain  amount  of 
law,  for  without  this  they  cannot  live  safely  in  society.  For 
example,  men  in  business  must  know  something  of  the  most 
general  laws  of  business  ;  as  how  to  conduct  their  sales,  how  to 
make  notes,  how  to  collect  them,  and  the  like  ;  and  all  men 
must  know  so  much  of  ordinary  law  as  protects  and  defines 
their  common  and  universal  rights.  Moreover,  it  will  probably 
oe  admitted  that  important  mistakes,  leading  to  much  loss  and 
difficulty,  are  every  day  made,  because  many  do  not  know  those 
j;eneral  principles  or  rules  of  law  which  some  do  know,  and 
iiv^hich  every  man  in  business  might  know.  The  question,  there- 
I'ore,  can  only  be,  how  much  of  law  it  is  possible  and  desirable  for 
men  in  business  to  learn  ;  and  what  is  their  best  way  of  learn- 
ing it. 

Here  let  me  remark,  that  few  persons,  who  have  not  had 
occasion  to  study  and  to  teach  Commercial  Law  as  a  whole,  are 
aware  of  that  unity  and  harmony  of  its  principles,  which  make 
it  indeed  a  system  of  laws  ;  or  of  the  prevailing  simplicity  and  rea- 
sonableness of  its  rules.  An  eminent  English  lawyer  has  said, 
that  it  was  astonishing  within  how  small  a  space  all  the  princi- 
ples of  commercial  law  may  be  compacted.  It  is  equally  true, 
that  the  laws  of  business  are  generally  free  from  mere  techni- 
cality and  obscurity  ;  and  the  reason  is,  that  they  are  for  the 
most  part,  and  substantially,  nothing  more  than  the  actual  prac- 
tice of  the  business  community,  expressed  in  rules  and  maxims, 
and  invested  with  the  authority  of  law. 

The  knowledge  which  a  trader  acquires  of  the  laws  of  trade 
need  not,  at  all  events,  be  superficial ;  for  a  knowledge  of  princi- 
ples, and  an  intelligent  appreciation  of  them,  however  limited 
it  may  be,  should  not  be  regarded  as  superficial.  And  these 
limits  need  not  be  narrow.  The  extent  of  this  knowledge,  and 
its  accuracy,  thoroughness,  and  utility,  must  obviously  depend 


26  PURPOSE  AND  USE  OF  THIS  BOOK. 

Upon  the  books  from  which  it  is  acquired,  and  upon  the  manner 
of  using  those  books. 

Considerations  of  this  kind  led  me  to  the  belief,  that  it  was 
possible  to  make  a  book,  which  should  place  within  the  appre- 
hension of  every  intelligent  trader,  and  of  every  young  man 
who  proposes  to  engage  in  any  department  of  business  (and  this 
now  means  almost  every  man  in  the  community),  at  the  cost  of 
no  more  time  than  every  one  can  conveniently  give  to  it,  a  useful 
knowledge  of  all  the  elements,  or  general  rules  and  principles, 
of  the  Laws  of  Business. 

In  other  words,  I  thought  it  an  undeserved  reproach  of  our 
Laws  of  Business,  to  say  that  they  were  not  intelligible  by  all,  if 
stated  with  simplicity  and  accuracy  ;  and  an  equally  undeserved 
reproach  of  our  Men  of  Business,  to  say  that  they  could  not 
comprehend  laws,  which  were  made  for  them,  and  were  intelli- 
gible in  themselves,  and  plainly  stated.  It  seemed  to  me,  there- 
fore, that  the  time  had  come,  in  this  country,  for  a  book  which  no 
one  has  ever  attempted  to  make  anywhere  heretofore.  This  book 
should  contain  all  the  principles  of  all  the  branches  of  the  laws 
which  regulate  the  common  transactions  of  life,  stated  with  all 
the  accuracy  that  care  and  labor  could  insure  in  any  book,  and 
so  stated  that  any  man  of  good  capacity,  with  reasonable  effort, 
might  understand  all  of  them  ;  and  might,  with  the  help  of  the 
Index,  find  in  the  volume  a  true  and  intelligible  answer  to  thr; 
questions  which  every  day  arise  ;  and  might,  if  he  were  willing 
to  make  a  regular  study  of  the  whole  book  in  course,  becomti 
acquainted  with  the  rules,  and  the  reasons  of  the  rules,  by  which 
all  business  may  be  safely  conducted.  And  this  book  I  have 
endeavored  to  make.  I  have  compiled  it,  mainly  from  the  lav,'- 
books  I  have  already  made  for  the  profession.  If  they  are  accu- 
rate and  trustworthy,  this  is  so  ;  and  I  may  be  permitted  to  say, 
that  whatever  earnest  endeavors  could  do  to  make  those  books 
trustworthy  was  done  ;  and  that  accumulated  testimony,  whicli 
I  have  no  right  to  disregard,  encourages  me  to  hope  that  I  have 
not  labored  in  this  respect  in  vain. 

I  have  made  changes  which  seemed  to  be  required  by  the  in- 
tended adaptation  of  this  book  to  all  men  and  not  to  lawyers 
only.     These  are,  first,  the  omission  of  citations  and  references 
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lt>  reports  and  authorities  ;  next,  the  addition  of  some  element- 
ary rules  and  principles  and  definitions,  which  would  not  be  nec- 
essary in  a  book  for  lawyers  only  ;  and  lastly,  the  use  of  com- 
mon or  non-professional  language,  the  general  omission  of 
merely  technical  words,  and  the  full  explanation  of  such  words 
when  they  are  used. 

If  there  are  those  who  are  preparing  for  a  life  of  business, 
or  are  now  engaged  in  it,  who  will  study  this  volume,  in  course, — 
dwelling  on  what  seems  most  important,  and  examining  with 
care  what  seems  obscure, — I  venture  to  hope  that  they  will  find 
the  work  so  arranged,  and  the  meaning  so  expressed,  that  what 
comes  before  explains  what  follows,  and  every  part  of  it  will  be 
intelligible.  At  the  same  time,  I  have  labored  to  make  every- 
thing plain  by  itself,  as  far  as  that  was  possible,  that  it  might 
not  disappoint  those  who,  without  reading  it  in  course,  look  into 
it  for  an  answer  to  questions  as  they  arise.  And  for  such  per- 
sons  I  have  endeavored  to  have  the  Index  of  Subjects  (at  the 
end  of  the  book)  exceedingly  full  and  minute. 

I  have  added  a  great  variety  of  Forms.  Of  course  no  col- 
lection of  Forms  could  be  made  large  enough  to  meet  the  exact 
facts  of  every  case  that  can  arise.  But  it  is  possible  to  give 
accurate  Forms  of  all  sorts ;  and  any  person  can  select  the 
Form  nearest  to  his  particular  need,  and  easily  make  the  altera  ^ 
tions  which  the  facts  of  his  case  require. 


CHAPTER  II. 


BUSINESS  LAW  IN  GENERAL. 

All  law  is  divided  into  what  it  called,  in  law  books,  common 
law  and  statute  law.  We  have  legislatures,  and  our  fathers  had 
them;  and  a  very  large  proportion  of  the  laws  now  binding 
upon  us  were  made  by  those  legislatures  in  a  formal  and  regular 
way.  All  these  are  Statutes;  and  taken  altogether,  they  com- 
pose the  Statute  Law.  Besides  this,  however,  there  is  another 
very  large  portion  of  our  law  which  was  not  enacted  by  our 


28  BUSINESS  LA  W  IN  GENERAL. 

legislatures ;  and  it  is  called  the  Common  Law.  In  fewer 
words,  all  law  was  regularly  enacted,  or  it  was  not.  If  it  was, 
it  is  statute  law;  if  it  was  not  so  enacted,  it  is  common  law. 

The  common  law  of  the  several  States  of  this  country  con- 
sists, in  the  first  place,  of  all  the  law  of  England — whether 
statute  or  common  there — which  was  in  force  in  that  State  at 
the  time  of  our  independence,  and  recognized  by  our  courts, 
and  which  has  not  since  been  repealed  or  disused.  And  next, 
of  all  those  universal  usages,  and  all  those  inferences  from,  or 
applications  of,  established  law,  which  courts  in  this  country 
have  recognized  as  having  among  us  the  force  of  law.  For  this 
common  law  there  is  no  authority  excepting  the  decisions  of  the 
courts ;  and  we  have  no  certain  means  of  knowing  what  is  or  is 
not  a  part  of  the  common  law,  excepting  by  looking  for  it  in 
those  decisions.  Hence  the  value  and  importance  of  the 
reported  decisions,  which  are  published  by  official  reporters  in 
most  of  our  States. 

A  very  important  part  of  the  common  law,  especially  to  all 
t/ien  in  business,  is  what  is  called,  by  an  ancient  phrase,  the 
[>aw-Merchant.  By  this  is  meant  the  law  of  merchants;  or, 
more  accurately,  the  law  of  mercantile  transactions ;  and  by 
this  again  is  meant  all  that  branch  of  the  law,  and  all  those 
principles  and  rules,  which  govern  mercantile  transactions  of 
Any  kind.  This  great  department  of  the  law  derives  its  force 
in  part  from  statutory  enactments,  but  in  far  greater  part  from 
the  well-established  usages  of  merchants,  which  have  been 
adopted,  sanctioned,  and  confirmed  by  the  courts.  For  example, 
a  large  proportion  of  the  law  of  factors  and  brokers,  most  of 
that  of  shipping  and  of  insurance,  and  nearly  all  the  peculiar 
rules  applicable  to  negotiable  paper  (or  promissory  notes  and 
bills  of  exchange  payable  to  order),  belong  distinctly  to  the 
Law-Merchant. 

The  courts  of  this  country  have  always  acknowledged  that 
a  custom  of  merchants,  if  it  were  proved  to  be  so  nearly  uni- 
versal and  so  long  established  that  it  must  be  considered  that 
all  merchants  know  it  and  make  their  bargains  with  reference 
to  it,  constitutes  a  part  of  the  law-merchant.  And  the  law- 
merchant  is  itself  a  part  of  the  common  law,  and  therefore  has 
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the  whole  obligatory  force  of  law.  This  would  not  be  true,  if 
the  custom  was  one  which  violated  statute  law,  or  the  obvious 
principles  of  public  policy  or  common  honesty.  But  we  may 
suppose  that  no  custom  of  this  kind  would  ever  be  so  generally 
adopted  and  established  as  to  come  before  the  courts  with  any 
claim  for  recognition  as  law. 

A  great  deal  of  the  language  of  every  art  or  science  or  pro- 
fession is  technical  (indeed,  tccJinical  means  belonging  to  some 
art),  and  is  peculiar  to  it,  and  may  not  be  understood  by  those 
who  do  not  pursue  the  business  to  which  it  belongs.  This  is 
as  true  of  law  as  of  everything  else.  In  this  work,  however,  I 
have  avoided  as  far  as  possible  mere  law-words  ;  and  when  I 
have  used  them  have  explained  them  at  the  time.  There  are 
some,  however,  which  cannot  be  dropped  :  they  express  exactly 
what  is  meant,  and  we  cannot  express  it  without  them,  unless 
by  long  and  awkward  sentences.  A  good  instance  of  this  is  in 
those  words  which  end  in  er  (or  or)  and  in  ee.  As  for  example, 
promisor  and  promisee,  vendor  and  vendee,  indorser  and  indorsee. 
These  terminations  are  derived  from  the  Norman-French,  which 
was,  for  a  long  time,  the  language  of  the  courts  and  of  the  law 
in  England.  And  it  might  seem  that  we  had  just  as  good 
terminations  in  English,  in  cr  and  cd,  which  mean  the  same 
thing.  But  it  is  not  so.  Originally  they  meant  the  same  thinf'„ 
but  they  do  not  now  ;  for  both  cr  and  cc  are  applied  in  law  t^) 
persons,  and  ^^/ to  things  ;  so  that  we  want  all  three  termina- 
tions. For  example,  indorsrr  means  the  man  who  indorses  . 
indors^^  means  the  man  to  whom  the  indorsement  is  made  ;  but 
the  note  itself  we  say  is  indorsif^/.  So  vend^^r  means  the  man 
who  sells,  vend^.?  means  the  man  to  whom  something  is  sold, 
and  the  thing  sold  is  vend^^/.  And  the  promisor  makes  the 
promise,  the  promis^^  receives  it,  and  the  thing  to  be  done  is 
promis^f^.  We  have  retained  not  only  this  phraseology,  but 
some  other  words  or  phrases,  of  which  similar  things  might  be 
said. 
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INFANTS,  OR  MINORS. 


SECTION   I. 

Generally,  all  persons  may  bind  themselves  by  contracts. 
But  some  are  incapacitated.  The  incapacity  may  arise  from 
many  causes  ;  as  from  insanity  ;  or  from  being  under  guardian- 
ship ;  or  f .  ./m  alienage  in  time  of  war;  or  from  infancy;  or 
from  marriage. 

All  persons  are  infants,  in  law,  until  the  age  of  twenty-one. 
But  in  many  of  the  States,  women  are  considered  of  full  age 
at  eighteen,  for  some  purposes. 

The  rule  of  law  is,  that  a  person  becomes  of  age  at  the 
beginning  of  the  day  before  his  twenty-first  birthday.  This 
rule  opposes  the  common  notion,  and  it  rests  on  no  very  good 
reason,  but  on  ancient  authority  and  constant  repetition.  The 
reason  assigned  is,  that  the  law  takes  no  notice  of  parts  of  a 
day.  The  effect  of  the  rule  is,  that  a  person  born  on  the  9th 
of  May  in  the  year  1840,  becomes  of  age  at  the  beginning  of 
the  8th  of  May,  1861,  and  may  sign  a  note,  or  do  any  thing, 
with  the  full  power  of  a  person  of  age,  on  any  hour  of  that  day. 

The  contract  of  an  infant  (if  not  for  necessaries)  is  voidable, 
but  not  void.  That  is,  he  may  disavow  it,  and  so  annul  it, 
either  before  his  majority,  or  within  a  reasonable  time  after  it. 
As  he  may  avoid  it,  so  he  may  ratify  and  confirm  it.  He  may 
do  this  by  word  only.  But  mere  acknowledgment  that  the  debt 
exists  is  not  enough.  It  must  be  substantially,  if  not  ///  form, 
a  new  promise.  In  England,  and  a  few  of  our  States,  it  is  pro- 
vided  by  statute,  that  this  confirmation  can  only  be  by  a  new 
promise  in  writing,  signed  by  the  promisor.  The  rule  seems  tc 
be  useful,  and  we  think  it  will  be  more  widely  adopted. 

It  must  be  a  promise  by  the  party,  after  full  ar/e,  to  pay  the 
debt;  or  such  a  recognition  of  the  debt  as  may  fa';'-/  be  under- 
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stood  by  the  creditor  as  expressive  of  the  intention  to  pay*  it  ; 
for  this  would  be  a  promise  by  implication.  There  are  no  par- 
ticular words  or  phrases  which  the  law  requires  or  favors  as  a 
confirmation.  No  ratification  or  confirmation  can  be  used  m 
any  action  which  was  brought  before  tlic  ratification  was  made. 
It  must  also  be  made  voluntarily,  and  with  the  purpose  of 
assuming  a  liability  from  which  he  knows  that  the  law  has  dis- 
charged him.  And  if  it  be  a  conditional  promise,  the  party 
who  would  enforce  it  must  prove  the  condition  to  be  fulfilled. 
Thus,  if  the  plaintiff  relies  on  a  new  promise,  and  asserts  and 
proves  that  the  defendant  said,  after  full  age,  "  I  will  pay  when 
I  am  able,"  he  must  also  prove  that  the  defendant  was  able  to 
pay  when  the  action  was  brought. 

If  an  infant's  contract  is  not  avoided,  it  remains  in  force. 
And  it  may  be  confirmed  without  words ;  and  the  question 
sometimes  occurs,  whether  confirmation  by  mere  silence,  after 
a  person  arrives  at  full  age,  prevents  him  from  avoiding  his  con 
tract  made  during  his  infancy.  As  a  general  rule,  mere  silence, 
or  the  absence  of  disaffirmance,  is  not  a  confirmation  ;  because 
it  is  time  to  disaffirm  the  contract  when  its  enforcement  is 
sought. 

But  if  an  infant  buys  property,  any  unequivocal  act  of  owner- 
ship after  majority — as  selling  it,  for  example — is  a  confirmation 
of  the  purchase.  And,  generally,  a  silent  continued  possession 
and  use  of  the  thing  obtained  by  the  contract  is  evidence  of  a 
confirmation  ;  therefore,  if  an  infant  buys  a  horse,  and  gives  his 
note  for  it,  and  after  he  is  of  age  the  seller  puts  the  note  in 
suit,  the  buyer  may  return  the  horse  and  refuse  to  pay  the  note; 
but  if  he  keeps  the  horse,  this  is  considered  evidence  of  a  con- 
firmation of  the  note.  The  evidence  of  confirmation  is  much 
stronger  if  there  be  a  refusal  to  re-deliver  the  thing  when  it  can 
be  re-delivered ;  and  is  generally  conclusive,  when  the  conduct 
of  the  party  must  either  be  construed  as  a  confirmation,  or,  if 
not  so  construed,  must  be  regarded  as  fraudulent,  or  wrongful. 
Thus,  where  an  infant  purchased  a  potash-kettle,  and  gave  hi? 
promissory  note  for  the  price,  it  being  agreed  by  the  parties  thai 
he  might  try  the  kettle,  and  return  it  if  it  did  not  suit  him  ;  and 
the  vendor,  after  the  infant  became  of  age,  requested  him  to 
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retwrn  the  kettle  if  he  did  not  intend  to  keep  it;  but  he  retained 
and  used  it  a  montli  or  two  afterwards.  The  court  held  that 
this  was  a  sufficient  ratification  of  the  contract,  and  that  an 
action  might  be  sustained  on  the  note. 

The  great  exception  to  the  rule  that  an  infant's  contracts  are 
voidable,  is  v/hen  the  promise  or  contract  is  for  necessaries. 
The  rule  itself  is  for  the  benefit  and  protection  of  the  infant, 
and  the  same  reason  causes  the  exception ;  for  it  cannot  be  for 
the  benefit  of  the  infant  that  he  should  be  unable  to  purchase 
food,  raiment,  and  shelter,  on  a  credit,  if  he  has  no  funds.  The 
same  reason,  however,  enlarges  this  exception,  until  it  covers 
not  only  strict  necessaries,  or  those  without  which  the  infant 
might  perish,  or  would  certainly  be  uncomfortable,  but  all 
those  things  which  are  certainly  appropriate  to  his  person,  station, 
and  means. 

There  is  no  exact  dividing  line  which  could  make  this  defini- 
tion  precise.  But  it  is  settled  that  mercantile  contracts,  as  oi 
partnership,  purchase  and  sale  of  merchandise,  signing  notes 
and  bills,  are  not  necessaries,  and  that  all  such  contracts  are 
voidable  by  the  infant.  So,  if  he  gives  his  note  even  for  neces- 
saries, he  is  not  bound  by  it ;  but  may  defend  against  it  on  the 
ground  that  it  was  for  more  than  their  true  value;  and  the  jury 
will  be  instructed  to  give  against  him  only  a  verdict  for  so  much 
as  the  necessaries  were  worth. 

If  he  borrows  money,  to  be  expended  in  the  purchase  cf 
necessaries,  and  gives  his  note,  the  debt,  or  the  note,  has  been 
held,  at  law,  voidable  by  the  infant.  But  our  courts  would  novr 
hold  an  infant  liable  for  such  a  debt ;  and  it  is  well  settled  that 
an  infant  is  liable  for  money  paid  at  his  request  for  necessaries 
for  him  ;  and  if  he  give  a  note  for  necessaries  with  a  surety  who 
pays  it,  the  surety  may  recover  against  the  infant. 

If  an  infant  avoid  a  contract,  he  can  take  ho  benefit  from  it; 
thus,  if  he  contracts  to  sell,  and  refuses  to  deliver,  he  cannot 
demand  the  price ;  or  if  he  contracts  to  buy,  and  refuses  the 
price,  he  cannot  demand  the  thing  sold. 

An  infant  is  as  liable  for  torts  (by  torts  or  tortious  acts  the 
law  means  wrongs  or  offences)  as  an  adult ;  and  therefore,  if  he 
fraudulently  represented  himself  as  of  age,  when  he  was  not. 


OF  INFANTS,  OR  MINORS.  33 

and  so  made  a  contract  which  he  afterwards  sought  to  avoid, 
this  fraud  will  not  prevent  his  avoiding  the  contract,  but  for  the 
fraud  itself  he  is  answerable  just  as  an  adult  would  be.  So  if 
he  disafifirms  a  sale,  for  which  he  has  received  the  money,  he 
must  return  the  money ;  because  keeping  it  would  be  a  zvrong, 
or  a  confirmation  of  the  sale.  So  if  after  his  majority  he 
destroys  or  puts  out  of  his  hands  a  thing  bought  while  an  infant, 
he  cannot  now  demand  his  money  back,  as  he  might  have  done 
on  tendering  the  thing  bought ;  for  by  his  disposal  of  it  he  has 
acted  as  owner,  and  confirmed  the  sale. 

In  general,  if  an  infant  avoids  a  contract  on  which  he  has 
advanced  money,  and  it  appears  that  he  has  received  from  the 
other  party  an  adequate  consideration  for  the  money  so  advanced, 
which  he  cannot,  or  will  not  restore,  he  cannot  recover  back  the 
money  which  he  advanced.  But  if  an  infant  has  engaged  to 
labor  for  a  certain  period,  and,  after  some  part  of  the  work  is 
performed,  rescinds  the  contract,  he  can  recover  for  the  work 
he  has  done,  as  much  as  that  work  was  worth. 

The  contract  of  an  infant  is  voidable  only  by  him,  or  bv 
those  having  a  right  to  act  for  him,  and  not  by  the  other  party. 
The  election  to  avoid  or  confirm  belongs  to  the  infant  alone  ; 
and  his  having  this  right  does  not  affect  the  obligation  of  the 
other  party.  Therefore,  one  who  gives  a  note  to  an  infant,  or 
makes  any  other  mercantile  contract  with  him,  must  abide  by  it, 
unless  the  infant  annuls  it,  which  he  can  do  if  he  chooses  to. 

But  if  the  note  were  given  or  the  contract  made  by  a  fraud 
on  the  part  of  the  infant,  the  injured  party  has  the  same  right 
of  defending  against  it  on  this  ground  as  if  the  fraudulent  party 
were  not  an  infant.  And  it  is  a  universal  rule  of  the  law,  that 
no  contract  which  is  tainted  with  fraud  is  valid  against  an  fnno- 
cent  party  ;  therefore,  a  wilfully  false  representation  of  the  infant 
that  he  has  reached  his  majority  would  be  a  fraud,  and  would 
enable  the  party  dealing  with  him  to  set  the  contract  aside. 

A  father  is  bound  to  supply  an  infant  child  with  necessaries  ; 
and,  if  he  does  not,  is  liable  for  their  value  to  any  person  who 
supplies  them.  And  for  these,  as.  we  have  seen,  the  child  him 
self  is  also  liable. 

Although  in  most  of  our  States  the  law  does  not  require  that 
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the  confirmation  or  new  promise  of  an  adult,  of  a  promise  which 
he  may  avoid  because  it  was  made  by  him  when  an  infant,  must 
be  in  writing,  it  would  always  and  everywhere  be  better  and 
safer  to  have  this  new  promise  in  writing.  It  should  be  in  sub- 
stantially this  form  : 

(1.) 
I,  Henry  Thompson,  having  promised  Nathan  Grttn,  to  {here  describe  the 
promise,  whether  by  a  note,  or  verbally,  for  goods  bought,  or  the  like,  briefly, 
but  so  that  there  may  be  no  mistake  about  it)  and  at  the  time  of  making  that 
promise  I  was  a  minor,  within  the  age  of  twenty-one  years,  now,  in  consider- 
ation of  said  promise,  I  do  hereby  confirm  and  acknowledge  the  same,  and 
promise  a  full  performance  and  execution  thereof.       Henry  Thompson. 

It  would  often  be  easier,  if  both  parties  assented,  simply  to 
give  a  new  note  for  the  amount  due.  But  it  might,  in  many 
cases,  be  better  that  the  new  promise  should  tell  the  story  oi 
the  old  promise  for  which  it  is  given. 
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The  contract  of  apprenticeship  is  generally  in  writing,  and 
is  also  most  frequently  by  deed,  (or  writing  under  seal,)  and  is  to 
be  construed  and  enforced  as  to  all  the  parties  by  the  common 
principles  of  the  law  of  contracts.  Usually,  the  apprentice, 
who  is  himself  a  minor,  and  his  father  or  guardian  with  him, 
covenant  that  he  shall  serve  his  master  faithfully  during  the 
terni.  And  the  master  covenants  that  he  will  teach  the  appren- 
tice his  trade ;  but  the  instrument  is  not  made  invalid  by  the 
omission  to  specify  any  trade  or  profession  as  that  to  be  taught. 
He  also  covenants  to  supply  him  with  all  necessaries,  and  at  the 
end  of  the  term,  give  him  money  or  clothes.  Slight  informali- 
ties would  not  make  the  instrument  void.  Even  if  they  are  of 
sufficient  magnitude  to  have  this  effect,  the  instrument  will 
prescribe  and  measure  the  claim  of  each  of  the  parties  against 
che  other,  if  they  have  lived  under  this  instrument  as  master 
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and  servant.     But  the  apprentice's  consent  will  not  be  inferred 
from  his  mere  signature,  but  must  be  expressed. 

In  case  of  sickness  the  master  is  bound  to  provide  propei 
medicines  and  attendance.  The  master  cannot  transfer  his  trust, 
or  his  rights  over  the  apprentice.  He  has  no  right  to  employ 
the  apprentice  in  menial  services  not  connected  with  the  trade 
or  business  which  he  has  agreed  to  teach  him.  And  when  he 
neglects  to  take  due  charge  of  the  apprentice,  the  parent's  or 
guardian's  authority  will  revive. 

The  sickness  of  the  apprentice,  or  his  inability  to  learn  or 
to  serve,  without  his  fault,  does  not  discharge  the  master  from 
his  covenants,  because  he  takes  this  liability  on  himself.  Nor 
will  such  misconduct  as  would  authorize  a  master  to  discharge 
a  common  servant,  release  the  master  of  an  apprentice  from  his 
liability  on  his  contract.  But  if  the  apprentice  deserts  from  his 
service,  and  contracts  a  new  relation  which  disables  him  from 
returning  lawfully  to  his  master,  the  latter  is  not  bound  te 
receive  him  again  if  he  offers  to  return. 

Not  only  a  party  who  seduces  an  apprentice  from  his  service 
is  liable,  but  where  one  employs  an  apprentice  without  the 
knowledge  and  consent  of  his  master,  the  employer  is  liable  to 
the  master  for  the  services  of  the  apprentice,  although  he  did 
not  know  the  fact  of  the  apprenticeship.  It  may  be  added  that 
if  an  action  be  brought  for  harboring  an  apprentice  against  the 
will  or  without  the  consent  of  his  master,  the  plaintiff  is  bound 
to  prove  that  the  defendant  had  a  knowledge  of  the  apprentice- 
ship. But  a  defendant  who  did  not  know  the  apprenticeshii; 
when  he  hired  or  received  the  apprentice,  and  who  bein;^ 
informed  thereof  continued  to  retain  and  harbor  him,  thereby 
makes  himself  liable. 

(2.) 
A  General  Indenture  of  Apprenticeship,  as  sometimes 

used  in  New  England. 
This  Indenture,  Made  the  day  of  by  and  between  A.  B 

of  and  C   D.  liis  son,  of  the  age  of  years,  of  the  one  part, 

and  R.  J.  of  of  the  other  part,  witnesseth,  that  the  said  C.  D..  b\ 

and  with  the  consent  of  the  said  A   B.  (testified  by  his  signing  and  sealing 
these  oresenls)  hath  bound  out  liimself  as  an  apprentice,  to 
or  to  be  tauglit  in  tlie  said  trade,  science  or  occupation 
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of  a  which  the  said  R.  J.  now  uses,  and  to  live  witli,  continue,  and 

serve  him  as  an  apprentice  from  the  clay  of  the  date  hereof  (or  from 
the  day  of  next  coming)  unto  the  full  end  and  term  of  seven 

years  from  thence  next  ensuing  and  fully  to  be  complete  and  ended.  During 
all  which  said  term  of  seven  years,  the  said  A.  B.  doth  covenant  and  promise 
to  and  with  the  said  R.  J.  that  he,  the  said  C.  D.,  shall  and  will  well  and 
faithfully  serve  and  demean  himself,  and  be  just  and  true  to  him  the  said 
R.  J.  as  his  master,  and  keep  his  secrets,  and  everywhere  willingly  obey  all 
his  lawful  commands  ;  that  he  shall  do  no  hurt  or  damage  to  his  said  master 
in  his  goods,  estate,  or  otherwise,  nor  willingly  suffer  any  to  be  done  by 
others,  and  whether  prevented  or  not,  shall  forthwith  give  notice  thereof  to 
his  said  master ;  that  he  shall  not  embezzle  or  waste  the  goods  of  his  said 
master,  nor  lend  them  without  his  consent  to  any  person  or  persons  whatso- 
ever; that  he  shall  not  traffic,  or  buy  and  sell,  with  his  own  goods,  or  the 
goods  of  others,  during  the  said  term,  without  his  master's  leave  ;  that 
he  shall  not  play  at  cards,  dice,  or  any  other  unlawful  games,  whereby  his 
said  master  may  sustain  any  loss  or  damage,  without  his  consent ;  that  he 
shall  not  haunt  or  frequent  play-houses,  taverns  or  ale-houses,  except  it  be 
about  his  master's  business  there  to  be  done  ;  and  that  he  shall  not  at  anj 
time,  by  day  or  night,  depart  or  absent  himself  from  the  service  of  his  said 
master  without  his  leave  ;  but  in  all  things,  as  a  good  and  faithful  apprentice 
shall  and  will  demean  and  behave  himself  to  his  said  master,  and  all  his, 
during  the  said  term.  And  for  and  in  consideration  of  the  sum  of 
to  him  in  hand  paid,  etc.,  the  receipt,  etc.,  the  said  R.  J.  doth  covenant, 
promise,  and  agree  to  teach  and  instruct  his  said  apprentice,  or  otherwise 
cause  him  to  be  well  and  sufficiently  taught  and  instructed,  in  the  said  trade 
of  a  after  the  best  way  and  manner  that  he  can  ;  and  shall  and  will 

also  find  and  allow  unto  his  said  apprentice  meat,  drink,  washing,  lodging, 
and  apparel,  both  linen  and  woolen,  and  all  other  necessaries  in  sickness  and 
in  health,  meet  and  convenient  for  such  an  apprentice,  during  the  term  afore- 
said ;  and  at  the  expiration  of  the  said  term,  shall  and  will  give  to  his  said 
apprentice  (over  and  above  his  then  clothing)  one  new  suit  of  apparel,  viz., 
coat,  waistcoat,  and  breeches,  hat,  shoes,  and  stockings,  and  linen,  fit  and 
suitable  for  such  an  apprentice. 

In  Witness  "Whereof,  The  said  parties  have  interchangeably  set  their 
hands  and  seals  hereunto.     Dated  the  day  of  in  the  year  of 

our  Lord  one  thousand  nine  hundred  and 

(Signatures.)     (Seals.) 
{Witnesses.) 

(3.) 
Shorter  Indenture  of  Apprenticeship. 

This  Indenture  Witnesseth,  That  by  and  with  the  consent  of 

hath  put  himself,  and  by  these  presents  doth  voluntarily,  and  of  his 

own  free  will  and  accord,  put  himself  Apprentice  to  to  learn  the  art, 

trade,  and  mystery  of  and  after  the  manner  of  an  Apprentice  to 
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serve  the  said  for  and  during,  and  to  the  full  end  and  term  of 

next  ensuing. ,  During  all  which  time  tlie  said  Apprentice  doth  covenant 
and  promise,  that  he  will  serve  his  master  faithfully,  keep  his  secrets,  and 
obey  his  lawful  command  ;  that  he  will  do  him  no  damage  himself,  nor  sec 
it  done  by  others,  without  giving  him  notice  thereof — that  he  will  not  waste 
his  goods,  nor  lend  them  unlawfully — that  he  will  not  contract  matrimony 
within  the  said  term — that  he  will  not  play  at  cards,  dice,  or  any  other 
imlawful  game,  whereby  his  master  may  be  injured — that  he  will  neither  buy 
nor  sell,  with  his  own  goods  or  the  goods  of  others,  without  license  from 
his  master — and  that  he  will  not  absent  himself  day  nor  night  from  his 
master's  service,  without  his  leave — nor  haunt  ale-houses,  taverns  or  play- 
houses, but  in  all  things  behave  himself  as  a  faithful  Apprentice  ought  to  do 
during  the  said  term.  And  the  said  master  on  his  part  doth  covenant  and 
promise,  that  he  will  use  the  utmost  of  his  endeavors  to  teicli,  or  cause  to 
be  taught  or  instructed,  the  said  Apprentice  in  the  art,  trada,  or  mystery 
of  and  will   procure  and   provide   for   him    sufficient   meat,  drink, 

clothing,  lodging,  and  washing,  fitting  for  an  Apprentice,  during  the  said 
term,  and  will  give  him  quarters  schooling  during  the  said 

term. 

And  for  the  true  performance  of  all  and  singular  the  covenants  and 
agreements  aforesaid,  the  said  parties  bind  themselves  each  unto  the  other, 
firmly  by  these  presents. 

In  Witness  Whereof,  The  said  parties  have  interchangeably  set  their 
hands  and  seals  hereunto.     Dated  the  day  of  in  the  year  of 

Dui    Lord  one  thousand  nine  hundred  and 

Executed  and  delivered  before 

{Witnesses)  {Signatures)  {SmIs) 


CHAPTER  V. 

MARRIED  WOMEN. 

By  the  original  common  law^  of  this  country,  a  married 
Woman  is  wholly  incapable  of  entering  into  mercantile  contracts 
on  her  own  account.  By  the  fact  of  marriage,  her  husband 
becomes  possessed  of  all  her  real  estate  during  her  life,  and  if  a 
living  child  be  born  of  the  marriage,  he  has  her  real  estate  during 
his  own  life,  if  he  survive  her.  This  life-right  in  her  real  estate 
is  called,  in  law,  his  tenancy  by  the  curtesy. 

All  the  personal  property  which  she  has  in  actual  possessic 
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C>ecomes  by  common  law,  absolutely  his,  as  entirely  as  if  she 
had  made  a  transfer  of  it  to  him.  But  by  property  in  possession 
the  law  means  only  her  goods  and  chattels ;  or  things  which 
can  be  handled;  and  which  actually  are  in  her  hands,  or  under 
her  direct  and  immediate  control.  If  she  have  notes  of  hand, 
money  due  her,  or  shares  in  various  stocks,  these  are  not  con- 
sidered as  things  in  possession,  but  as  things  in  action. 

Things  in  possession  are  those  things  which  one  has  nov/  m 
his  hands,  and  things  in  action  (called  in  law  chases  in  action), 
those  which  are  so  called  because  he  who  owns  them  cannot  get 
possession  of  them  without  an  action,  if  other  persons  choose  to 
resist  him.  All  debts,  and  evidences  of  debt,  as  bonds,  notes, 
and  all  shares  in  stocks,  whether  national  or  State,  or  of  incor- 
porated companies  or  other  companies,  are  things  in  action. 
But  bank-bills  are  usually  regarded  as  money,  and  therefore  as 
things  in  possession.  The  common  law  makes  a  wide  difference 
between  things  in  possession  and  things  in  action  in  many 
respects. 

The  common  law  of  husband  and  wife  as  to  tilings  in  action 
is  this.  The  husband  may,  if  he  pleases,  reduce  them  to  his 
possession,  and  so  make  them  absolutely  his  own.  In  general, 
he  does  this  by  any  act  whxh  is  distinctly  an  act  of  ownership; 
as  if  he  demands  and  collects  the  debts  due  to  her,  or  indorses 
her  notes — which  he  can  do  in  his  own  name — and  sells  them, 
or  has  the  stock  transferred  to  his  own  name,  or,  in  general 
makes  any  final  and  effectual  disposition  of  these  things  in 
action.     Then  they  have  become  absolutely  his  own. 

If,  however,  he  does  not  reduce  them  to  possession,  and  dies, 
and  she  survives  him,  her  whole  right  and  property  revive  at 
his  death,  without  any  interest  whatever  in  his  representatives, 
And  even  if  he  disposes  of  them  by  will,  this  is  ineffectual, 
unless  he  had  reduced  them  into  his  possession  while  he  lived. 

If,  however,  he  survives  her,  he  will  be  made,  if  he  wishes 
it,  her  administrator,  and  then  can  collect  all  her  things  in  action, 
and  hold  them  or  their  proceeds  as  his  own.  And  if  she  dies, 
and  then  he  dies  before  he  has  collected  these  things  in  action, 
administration  on  his  wife's  effects  will  be  granted  to  his  next 
of  kin,  and  not  to  hers;  and  when  collected,  they  will  belong  to 
his  estate. 
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On  the  other  hand,  the  husband  is  liable,  by  the  common 
iaW;  with  her,  for  all  the  debts  for  which  his  wife  was  liable 
when  he  married  her.  This  is  true  whether  they  were  then 
payable,  or  did  not  mature  until  after  the  marriage ;  and 
whether  he  received  anything  with  her  or  not.  If  he  does  not 
pay  them,  and  dies  before  the  creditor  has  obtained  a  judgment 
against  him,  his  estate  is  not  liable,  even  if  he  had  a  fortune 
witb  her,  and  that  fortune  goes  to  his  heirs  or  his  creditors,  and 
her  creditors  get  nothing.  So  it  is  if  the  wife  dies  before  the 
creditor  recovers  a  judgment  against  the  husband,  and  the 
husband  then  retains  all  her  fortune.  But  her  responsibility 
revives  at  his  death,  and  she  is  liable  as  before  marriage,  even 
if  she  carried  him  a  fortune,  and  all  her  fortune  went,  as 
above  stated,  to  his  representatives.  But  if  she  dies,  leaving 
things  in  action  not  reduced  by  the  husband  to  possession,  and 
he  reduces  them  to  his  possession  as  her  administrator,  he  must 
apply  them  to  the  payment  of  her  debts,  and  can  hold  foi 
himself  only  what  is  left  after  such  payment. 

Such,  we  have  said,  is  the  common  law  of  England  and  of 
this  country.  We  have  stated  it,  because  it  is  the  origin  and 
common  foundation  of  the  law  everywhere.  But  it  is  not  just 
or  right;  and  there  are  few,  perhaps  no  one  of  our  States,  in 
which  it  remains  wholly  unqualified  by  statutory  provisions. 
But  these  provisions  are  very  various  ;  and  in  some  of  the  States 
they  change  with  almost  every  year. 

By  the  common  law  a  widow  is  entitled  to  dower,  that  is,  to 
the  use  and  occu{)ation  during  her  life  of  one-third  of  the  lands 
owned  by  the  husband  at  any  time  during  the  existence  of  the 
marriage  relation  between  them. 

In  nearly  all  the  States  a  married  woman  conveys  her  own 
real  estate,  and  releases  dower  by  joining  in  a  deed  with  her 
husband;  but  she  is  not  generally  bound  by  covenants  therein, 
and,  in  many,  must  be  separately  examined.  In  most,  she  has 
a  certain  time,  after  removal  of  the  disability  of  coverture,  to 
assert  her  different  rights,  otherwise  barred.  Generally,  devises 
or  conveyances  to  husband  and  wife  create  a  joint-tenancy, 
unless  the  terms  of  the  devise  or  conveyance  are  expressly 
otherwise.     And,  upon  the  marriage  ot  a  woman  who  is  plaintift 
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or  defendant,  the  suit  does  not  abate,  but  the  husband  may  be 
admitted  to  prosecute  or  defend  with  her. 

I  give  here  an  Abstract  of  the  law  of  husband  and  wife,  as 
it  stands  in  the  Statutes  of  the  several  States  and  Territories, 

For  statute  provisions  respecting  homesteads,  see  the  Ab- 
stract of  Laws  relating  to  the  Collection  of  Debts. 

ALABAMA. 

All  property  of  wife  acquired  before  or  after  marriage  is  her  separate 
property  and  not  liable  for  debts  of  husband.  Her  earnings  and  any  dano- 
ages  recovered  for  injury  to  person  or  property  are  her  separate  estate.  She 
remains  solely  liable  for  torts  committed  before  marriage.  Husband  is 
not  liable  for  wife's  contracts  after  marriage,  or  for  her  torts,  unless  he  par- 
ticipates. She  has  full  capacity  to  contract  as  if  sole.  She  must  sue  and  be 
sued  alone  on  all  her  contracts  and  torts.  Husband  must  join  in  sale  of  her 
lands,  unless  he  has  abandoned  her,  is  insane,  a  non-resident,  or  imprisoned 
under  two  years'  sentence.  She  cannot  become  surety  for  her  husband.  Hus- 
band and  wife  may  contract  directly  with  each  other,  subject  to  rules  of  law 
as  to  persons  in  confidential  relations.  She  may  carry  on  business  in  her  own 
name  on  filing  in  the  probate  court  written  consent  of  her  husband.  A  widow 
having  no  separate  estate  is  entitled  to  dower  of  one-third  of  husband's  lands 
if  issue  or  estate  insolvent,  and  if  no  issue  and  estate  is  solvent,  one-half.  If 
she  has  a  separate  estate  equal  to  the  interest  she  would  otherwise  take  as 
dower,  she  shall  not  be  entitled  to  such  interest,  or  if  her  separate  estate  is 
less  than  such  interest,  she  shall  be  entitled  to  enough  to  equalize  her  separate 
and  such  interest.  Married  women  over  eighteen  have  the  same  rights  as 
though  of  full  age. 

ARIZONA. 

All  property  of  the  wife  owned  by  her  before  marriage,  or  afterwards  ac- 
quired by  gift,  devise,  bequest,  or  descent,  is  her  separate  property,  and  is 
not  liable  for  debts  of  the  husband.  All  property  acquired  by  either  husband 
or  wife  after  marriage,  except  by  gift,  devise,  bequest,  or  descent,  is  the  com- 
mon property  of  both,  and  during  coverture  can  be  disposed  of  by  him  onljr, 
but  she  must  join  in  all  deeds  and  mortgages  of  real  estate.  She  may  sue  and 
be  sued,  in  reference  to  her  separate  property',  as  though  unmarried,  and  may 
carry  on  business  in  her  own  name  by  complying  with  certain  statutory  pro- 
visions. If  of  the  age  of  twenty-one  years  or  over,  she  shall  have  the  sole 
and  exclusive  control  of  her  separate  property,  and  may  sell  and  convey  her 
lands  without  being  joined  by  the  husband.     Dower  and  curtesy  are  abolished. 

ARKANSAS. 

In  Ark.^nsas,  a  married  woman  ma}'  be  seized  in  her  own  right  of  any 
property  not  coming  from  her  husband.  She  cannot  be  executrix.  Her  real 
and  personal  property  are  her  sole  property',  and  are  not  liable  for  her  hus- 
band's debts,  but  may  be  controlled  by  her,  and  she  may  sue  or  be  sued  on 
account  thereof,  as  if  unmarried.  The  filing  of  a  schedule  of  such  separate 
property  in  the  office  of  the  recorder  of  the  county  where  she  lives  is  prima 
facie  evidence  of  her  title.  May  make  a  will ;  may  insure  her  husband's  life 
for  her  own  benefit;  may  manage  and  carry  on  business  with  her  separate 
estate;  and  her  contracts  in  respect  thereto  are  not  binding  on  her  husband. 
A  widow  is  entitled  to  dower  of  one-third  of  all  lands  in  which  the  husband 
had  an  estate  of  inheritance  during  marriage,  not  released  by  her,  and  one- 
third  of  the  personal  property.  If  no  children,  she  takes  one-half  of  each  as 
against  the  heirs  and  against  creditors  one-third,  if  the  estate  is  newly  ac- 
quired, but  if  it  is  ancestral,  she  will  take  only  a  life  interest  in  one-third  of 
the  real  property. 

CALIFORNIA. 

A  married  woman  may  hold,  convey,  and  devise  real  and  personal  estate. 
Either  husband  or  wife  may  enter  into  any  engagement  or  transaction  with 
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each  other  or  with  any  other  person  respecting  property,  which  either  might, 
if  unmarried,  subject  in  transactions  between  themselves  to  the  general  rules 
which  control  the  actions  of  persons  occupying  confidential  relations  to  each 
other.  They  cannot  by  contract  with  each  other  alter  their  legal  relations 
except  as  to  property  and  except  that  they  may  agree  to  an  immediate 
separation  and  make  provision  for  their  support  and  that  of  children  during 
separation.  All  propertj-  owned  before  marriage,  or  subsequently  acquired 
by  gift,  bequest,  devise,  or  descent,  by  either  husband  or  wife,  with  the  rents, 
issues,  and  profits  thereof,  is  his  or  her  separate  property.  All  other  property 
acquired  after  marriage  by  either  husband  or  wife,  or  both,  is  community 
property.  Tlie  wife  may,  without  tlie  consent  of  her  husband,  convey  her 
separate  property  or  dispose  of  the  same  by  will.  Neither  the  separate  prop- 
erty nor  the  earnings  of  the  wife  are  liable  for  the  debts  of  the  husband,  but 
her  separate  property  is  liable  for  her  own  debts  contracted  before  or  after 
marriage.  The  separate  property  of  the  husband  is  not  liable  for  the  debts 
of  the  wife  contracted  before  marriage.  The  earnings  and  accumulations  of 
the  wife  and  of  her  minor  children  living  with  her  or  in  her  custody,  while 
she  is  living  separate  from  her  husband,  are  her  separate  property.  The  hus- 
band has  the  management  and  control  of  the  community  property',  except  the 
homestead,  with  the  like  absolute  power  of  disposition  (other  than  testament- 
ary) as  he  has  of  his  separate  estate.  Husband  cannot  convey  community 
property  without  consideration  unless  wife  joins  in  conveyance,  and  it  is  the 
safer  course  to  have  the  wife  join  the  husband  in  all  conveyances.  Such  is 
the  common  practice.  Husband  can  convey  property  directly  to  the  wife. 
The  community  property  is  not  liable  for  the  contracts  of  the  wife  made  after 
marriage  unless  secured  by  pledge  or  mortgage  thereof  executed  by  the  hus- 
band. Dower  and  curtesy  are  abolished.  On  the  death  of  the  wife  the 
entire  community  property,  without  administration,  belongs  to  the  surviving 
husband  except  such  portion  as  may  have  been  set  apart  to  her  by  judicial  de- 
cree for  her  support.  On  the  death  of  the  husband  one-half  of  the  commun- 
ity property  goes  to  the  surviving  wife,  and  the  other  half  is  subject  to  the 
testamentary  disposition  of  the  husband,  and  in  the  absence  of  such  disposi- 
tion goes  to  his  descendants,  or  if  there  be  no  descendants  is  divided  in  the 
same  manner  as  the  separate  property  of  the  husband,  the  whole  community 
property  being  subject  to  his  debts,  the  family  allowance,  and  charges  and 
expenses  of  administration.  Contracts  for  marriage  settlements  must  be  in 
writing,  executed  and  acknowjedged  in  like  manner  as  deeds  of  land,  and 
recorded  in  every  county  in  which  there  is  land  affected  thereby.  In  case  of 
divorce  on  the  ground  of  adultery  or  extreme  cruelty  the  communitv  property 
(except  the  homestead)  is  divided  in  such  manner  as  the  court  may  deem  just. 
In  other  cases  it  is  equally  divided.  A  married  woman  may,  upon  obtaining 
leave  of  court,  transact  business  as  a  feme  sole.  Women  arrive  at  majority 
at  the  age  of  eighteen  years. 

COLORADO. 

All  property  coming  to  the  wife  before  or  after  marriage,  except  from  her 
husband,  remains  her  sole  and  separate  property.  She  may  bargain  and  sell, 
and  enter  into  any  contract  in  regard  to  the  same  as  if  she  were  sole.  She 
may  sue  or  be  sued  in  regard  to  her  property,  person,  or  reputation,  the  same 
as  if  sole;  may  make  a  will,  but  she  cannot  be()ueath  away  from  her  husband 
more  than  one-half  her  property  without  his  consent  in  writing.  She  may 
carry  on  business  on  her  own  account,  and  her  earnings  are  her  separate  prop- 
ertv'.  The  husband  is  liable  for  the  debts  of  his  wife  contracted  before  mai»- 
riage  to  the  extent  of  the  propert\-  he  may  receive  through  her,  but  no  fur- 
ther; and  the  wife  may  contract  debts,  sign  bonds,  bills,  and  notes,  and  sue 
and  be  sued  in  regard  to  the  same  as  if  she  were  sole.  Dower  ifl  abolished. 
For  educational  and  family  expenses  husband  and  wife  are  jointly  and  sev- 
erallv  liable. 
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CONNECTICUT. 

Husband  married  before  April  20,  1877,  has  a  right  to  use  of  wife's  real 
estate  during  her  life  and  an  estate  by  the  curtesy  after  her  death.  All  real 
estate  conveyed  to  a  married  woman,  in  consideration  of  property  acquired 
by  her  personal  services  during  coverture,  shall  be  held  by  her  to  her  sole  and 
separate  use;  and  the  avails  of  all  sales  of  the  real  estate  of  a  married  wo- 
man, if  invested  in  her  name,  or  in  the  name  of  a  trustee  for  her,  belong  to 
her.  When  any  man  abandons  his  wife  for  a  continuous  period  of  three 
years  she  may,  on  petition  to  the  Superior  Court,  be  authorized  ta  dispose  of 
her  real  estate,  as  if  she  were  a  feme  sole.  All  the  personal  property  of  any 
woman  married  since  the  22A  of  June,  1849,  and  before  April  20,  1877,  and 
all  the  personal  property  acquired  thereafter  bv  a  married  woman,  and  the 
avails  of  any  such  property  if  sold,  shall  vest  in  the  husband  in  trust,  to  re- 
ceive and  enjoy  the  income  thereof  during  his  life,  subject  to  the  duty  of  ex- 
pending therefrom  so  much  as  may  be  necessary  for  the  support  of  his  wife 
during  her  life,  and  of  her  children  during  their  minority,  and  to  apply  such 
part  of  the  principal  thereof  as  may  be  necessary  for  the  support  of  the  wife, 
or  otherwise,  with  her  written  assent;  and  upon  his  decease  the  remainder  of 
such  trust  property  shall  be  transferred  to  the  wife,  if  living,  otherwise  as 
she  may  by  will  have  directed,  or  in  default  of  such  will  to  those  entitled  by 
law  to  succeed  her  intestate  estate.  A  marriage  contracted  after  April  20, 
1877,  gives  neither  husband  nor  wife  any  interest  in  the  property  of  the  other, 
except  as  survivor.  Her  earnings  are  her  own  property.  She  may  contract 
with  third  persons  or  convey  property  to  them  as  if  unmarried.  The  prop- 
erty of  either  is  not  liable  for  the  debts  of  the  other  incurred  before  or  after 
marriage.  The  purchases  of  either  are  presumed  to  be  on  his  or  her 
own  account,  unless  they  have  gone  to  the  support  of  the  family,  or  for  her 
reasonable  apparel,  or  for  her  support  when  abandoned  by  her  husband,  in 
which  cases  he  is  liable.  He  is  bound  to  support  the  family.  On  the  death 
of  either,  the  survivor  has  the  use  for  life  of  one-third  of  the  property,  real 
and  personal,  of  the  other,  which  right  is  not  to  be  defeated  by  any  will  of 
the  other.  If  there  be  no  will  the  survivor  takes  the  third  absolutely,  and  if 
no  issue  one-half.  If  either  leaves  a  legacy  to  the  other  that  legacy  is  to  be 
taken  instead  of  this  right;  but  the  legatee  may  elect  whether  to  accept  the 
legacy  or  his  or  her  statutory  share.  They  may  contract  before  or  after  mar- 
riage for  a  provision  in  lieu  of  this  statutory  share.  Neither  party  abandon- 
ing the  other  is  entitled  to  this  share.  Parties  married  before  April  20,  1877, 
may  by  written  contract  duly  recorded  substitute  for  their  rights  as  existing 
at  that  date  those  given  to  parties  thereafter  married  as  above  provided.  A 
married  woman  whose  husband  is  under  a  conservator  has  all  the  rights  as 
to  her  propert>'  and  estate  as  though  unmarried.  Married  woman  may  act 
as  executrix,  administrator,  trustee,  or  guardian. 
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DELAWARE. 

The  real  and  personal  property  of  any  naarried  woman,  whether  acquired 
before  or  after  marriage  from  any  person  but  her  husband,  is  her  sole  and 
separate  property,  not  subject  to  the  disposal  of  her  husband  or  liable  for  his 
debts.  She  may  receive  and  control  her  separate  earnings,  and  may  sue  and 
be  sued  in  regard  to  her  separate  property.  She  may  also  make  any  contracts 
necessary  to  be  made  with  respect  to  her  property.  In  purchasing  real  estate 
she  may  give  any  bond,  mortgage,  or  security,  as  if  sole,  and  her  husband 
need  not  join.  She  may  be  executrix  or  administratrix.  She  may  make 
a  power  of  attorney.  If  twenty-one  years  of  age  she  may  dispose  of  her  prop- 
erty, real  and  personal,  by  will.  A  widow  is  entitled  to  dower,  as  at 
common  law,  but  if  the  husband  die  without  leaving  issue  she  is  entitled  to 
one-half,  instead  of  one-third,  of  the  real  estate.  Females  attain  their  ma- 
jority at  21  years.  Guardianship  continues  until  the  female  is  21  or  is  mar- 
ried. 

DISTRICT  OF  COLUMBIA. 

Property,  real  or  personal,  belonging  to  a  married  woman  at  the  time  of 
her  marriage,  or  afterwards  acquired,  including  her  earnings,  is  her  separate 
property,  is  not  subject  to  disposal  by  the  husband,  or  liable  for  his  debts, 
and  may  be  conveyed,  devised,  or  bequeathed  by  her,  as  though  she  were 
unmarried,  but  no  conveyance  of  her  property  shall  be  valid  unless  she  is 
twenty-one  years  of  age.  A  married  woman  may  contract,  sue,  and  be  sued 
in  her  own  name  in  all  matters  relating  to  her  sole  and  separate  property. 
She  may  make  a  will  at  the  age  of  eighteen. 

FLORIDA. 
All  property,  real  and  personal,  of  the  wife  owned  by  her  before  mar- 
riage, or  acquired  afterwards  by  gift,  devise,  bequest,  descent,  or  purchase, 
shall  be  her  separate  property,  and  not  liable  for  the  debts  of  the  husband 
without  her  consent  in  writing  executed  according  to  the  law  governing  con- 
veyances by  married  women.  Property  of  married  women  may  be  charged 
in  equity  and  sold  for  her  debts  in  certain  cases.  The  wife's  property  remains 
in  the  care  and  management  of  the  husband,  but  he  cannot  charge  for  such 
care,  nor  can  she  sue  him  for  the  rents  and  profits  thereof.  Her  earnings  are 
her  own  separate  property.  Husband  and  wife  must  join  in  any  conveyance 
of  her  property',  and  in  case  of  conveyance  of  real  estate  she  must  make  a 
separate  acknowledgment  apart  from  her  husband.  The  wife's  deed,  not- 
withstanding her  minority,  is  valid  if  her  husband  joins  with  her.  A  mar- 
ried woman  cannot  make  a  contract  to  bind  her  separate  property  unless  her 
husband  joins  with  her;  but  on  petition  in  chancery  she  may,  by  license  of 
court,  become  a  free  dealer,  and  manage  and  control  her  own  estate,  and 
contract  and  sue  in  reference  to  the  same,  as  though  unmarried.  Dower  as 
at  common  law;  but  the  widow  may  elect,  instead  of  dower,  to  take  a  child's 
share  in  the  estate  of  her  husband,  subject  to  the  payment  of  his  debts.  A 
married  woman  may  dispose  of  her  property,  real  and  personal,  bv  will  as 
though  unmarried.  Suits  by  married  women  must  be  begun  as  at  common 
law;  husband  must  join  or  she  must  sue  by  her  next  friend,  except  in  suits 
relating  to  her  real  estate. 
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GEORGIA. 

All  property  of  the  wife  at  the  time  of  her  marriage,  and  all  acquired  by 
her  during  coverture  is  her  separate  property,  and  is  not  liable  for  the  debts, 
defaults,  or  contracts  of  her  husband.  She  may  contract,  sue,  and  be  sued 
in  her  own  name  as  though  unmarried,  in  all  matters  relating  to  her  separate 
estate.  She  cannot  bind  her  separate  estate  by  any  contract  of  suretyship  for 
her  husband  or  any  assumption  of  his  debts,  and  cannot  sell  to  her  husband 
except  by  order  of  court.  The  husband  is  bound  to  support  the  wife,  and 
she  is  presumed  to  be  his  agent  in  all  purchases  of  necessaries  suitable  to  her 
station  in  life.  The  wife's  separate  property  is  not  liable  for  debts  contracted 
by  her  as  agent  for  the  husband  in  the  purchase  of  necessaries  for  herself  and 
children,  but  is  liable  for  debts  contracted  by  her  individually  for  such  sup- 
port. A  woman  may  contract  marriage  or  make  a  will  at  fourteen ;  for  other 
purposes  she  becomes  of  age  at  twenty-one.  Dower  is  allowed  only  in  lands 
which  husband  owned  at  his  decease,  or  to  which  he  obtained  title  in  right  of 
his  wife.     She  may  elect  to  take  a  child's  portion  in  lieu  of  dower. 

IDAHO. 

AH  property,  real  and  personal,  owned  by  the  husband  and  wife  respect- 
ively before  the  marriage,  and  that  subsequently  acquired  by  gift,  bequest, 
devise,  or  descent,  or  that  acquired  with  proceeds  of  separate  property,  is 
separate  property.  The  wife  mav  sign,  acknowledge,  and  have  recorded  a 
complete  inventory  of  her  separate  personal  property  in  the  county  where  the 
parties  reside,  which  is  prima  facie  evidence  of  her  title.  She  has  the  full 
management,  control,  and  power  to  dispose  of  her  separate  property  and  may 
enter  into  a  contract  in  reference  to  it,  in  the  same  manner  and  with  like  effect 
as  a  married  man,  and  may  sue  or  be  sued  in  the  same  manner  as  if  single. 
Her  separate  property  is  not  liable  for  her  husband's  debts.  All  other  prop- 
erty acquired  by  either  party  after  marriage  is  common  property.  The  hus- 
band has  the  entire  management  and  control  of  the  common  property,  except 
the  homestead,  with  the  same  power  of  disposition  as  of  his  own  separate  es- 
tate. The  rents  and  profits  of  all  separate  property  of  both  husband  and  wife 
are  deemed  common  property,  unless  it  is  otherwise  provided  in  the  instru- 
ment of  devise.  On  the  dissolution  of  the  community  by  the  death  of  the 
husband,  half  of  the  common  property  goes  to  the  widow,  and  half  to  de- 
scendants, if  any;  if  not,  all  to  the  widow.  On  the  death  of  the  wife,  the 
entire  common  property  goes  to  the  husband.  On  dissolution  by  decree  of 
court,  the  common  property  is  equally  divided,  unless,  in  case  of  adultery  or 
extreme  cruelty,  the  court  otherwise  orders.  She  may  dispose  of  all  her  sep- 
arate property',  real  and  personal,  by  will.     Curtesy  and  dower  are  abolished. 

ILLINOIS. 

In  Illinois,  a  married  woman  may  own,  in  her  own  right,  real  and  per- 
toinal  property  obtained  by  descent,  gift,  or  purchase,  and  manage,  sell,  and 
convey  the  same  to  the  same  extent  and  in  the  same  manner  that  the  husband 
can  property  belonging  to  him.     Neither  husband  nor  wife  shall  be  liable  for 
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the  debts  of  the  other  contracted  before  marriage,  nor  for  the  separate  debts 
of  each  other.  Contracts  may  be  made  and  liabilities  incurred  by  a  wife,  and 
the  same  enforced  against  her,  to  the  same  extent  and  in  the  same  manner  as  if 
she  were  unmarried ;  but  she  cannot  enter  into  or  carry  on  a  partnership  with- 
out the  consent  of  her  husband,  unless  he  has  abandoned  her,  or  is  idiotic  or  in- 
sane, or  in  the  penitentiary.  She  may  sue  and  be  sued  alone,  as  if  she  were 
unmarried.  Neither  he  nor  she  can  recover  any  compensation  for  any  labor 
performed  or  services  rendered  for  the  other.  Provisions  are  made  for  the 
protection  and  support  of  the  wife  in  case  of  her  abandonment  by  the  hus- 
band. By  another  act,  tenancy  by  the  curtesy  is  abolished,  and  husband  and 
wife  are  put  on  the  same  footing  as  to  dower.  Married  woman  may  sue 
alone  in  regard  to  her  separate  property,  and  when  the  suit  is  between  hus- 
band and  wife;  may  be  executrix  if  her  husband  file  his  consent.  She  may 
make  a  will.     She  attains  majority  at  eighteen. 

INDIANA. 

In  Indiana,  a  married  woman  holds  her  real  and  personal  property  and 
all  the  income  therefrom  absolutely  as  her  separate  property,  free  from  lia- 
bility for  the  debts  of  the  husband,  but  she  cannot  sell  or  encumber  her  real 
estate  unless  the  husband  join  in  the  conveyance.  She  may  dispose  of  her 
separate  personal  property  as  if  unmarried;  may  carry  on  any  trade  or  busi- 
ness, and  her  earnings  and  profits  therein  are  her  separate  property;  and  may 
enter  into  any  contract  in  reference  to  her  separate  personal  estate  or  business, 
or  the  management  and  improvement  of  her  separate  real  estate,  and  may  sue 
or  be  sued  thereon.  The  husband  is  not  liable  for  debts  contracted  in  her 
separate  business.  Curtesy  and  dower  are  abolished.  As  against  creditors, 
widow  takes  five  hundred  dollars  in  goods  or  money  and  one-third  of  real 
estate  in  fee  if  it  does  not  exceed  ten  thousand  dollars,  one-fourth  if  it  does 
not  exceed  twenty  thousand,  and  one-fifth  if  it  exceeds  that  amount.  As 
against  relatives,  she  takes  five  hundred  dollars  in  goods  or  money,  and  one- 
third  of  real  and  personal  property  if  two  or  more  children  survive;  one- 
half  if  one  child  survive.  If  no  children,  but  one  of  husband's  parents  sur- 
vives, she  takes  the  whole  estate  if  under  one  thousand  dollars,  otherwise 
three-fourths.  If  neither  children  nor  husband's  parents  survive  she  takes 
the  whole.  There  are  special  provisions  regarding  second  marriages.  Mar- 
ried woman  may  make  a  will,  and  is  eligible  for  certain  public  offices.  A 
woman   attains  majority  at  twenty-one  but  may  marry  at  sixteen. 

IOWA. 

In  Iowa,  a  married  woman  owns  in  her  own  right  all  property,  real  or 
personal,  which  came  to  her  by  descent,  gift,  or  purchase,  and  may  man- 
age, dispose  of,  and  devise  the  same  by  will  without  the  interference  of  her 
husband.  Neither  the  husband  nor  wife  is  liable  for  the  debts  or  contracts 
of  the  other,  made  or  incurred  before  marriage  or  after.  For  all  civil  in- 
juries by  the  wife,  damages  may  be  recovered  from  her  alone.  In  case  of 
abandonment  of  either  by  the  other,  the  party  abandoned  may  petition  the 
court,  who  may,  on  sufficient  proof  of  the  facts,  authorize  the  petitioner  to 
manage  cr  encumber  the   property  of   the   abandoning  party  for  the   support 
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of  the  family.  Each  may  constitute  the  other  his  or  her  attorney  in  fact. 
She  may  sue  for  and  recover  wages  for  her  personal  services,  and  hold  what 
she  recovers  as  her  own  property.  She  may  make  contracts  and  incur  lia- 
bilities in  the  same  manner  as  if  unmarried.  The  husband  is  not  liable  upon 
contracts  relative  to  his  wife's  separate  property  or  purporting  to  bind  her- 
self alone,  nor  is  the  property  or  income  of  either  liable  for  the  debts  of  the 
other.  Family  expenses,  education  of  children,  etc.,  are  chargeable  upon  the 
property  of  both  or  either,  and  on  such  claims  they  may  be  sued  jointly  or 
separately.  If  both  are  sued  jointly  the  wife  may  defend  for  her  own  right 
or  for  her  husband's  also.  Neither  husband  nor  wife  can  remove  the  other 
or  their  children  from  the  homestead  without  his  or  her  consent.  A  married 
woman  may  receive  gifts  or  grants  directly  from  her  husband.  Dower  and 
curtesy  are  abolished.  The  survivor,  whether  husband  or  wife,  has  one-third 
in  value  of  all  real  estate  owned  by  the  other  at  any  time  during  the  marriage 
unless  the  right  has  been  relinquished  by  a  joint  deed  or  the  property  sold 
on  execution.     She  attains  majorit\'  at  eighteen  or  on  marriage. 

KANSAS. 

In  Kansas,  the  property,  real  or  personal,  of  a  married  woman,  owned  at 
the  time  of  her  marriage,  or  subsequently  received,  is  her  sole  and  separate 
property,  not  subject  to  the  disposal  of  her  husband,  nor  liable  for  his  debts. 
She  may  sell  and  convey  or  enter  into  any  contract  relating  thereunto,  and 
may  sue  and  be  sued  in  the  same  manner  and  with  like  effect  as  a  married 
man.  She  cannot  bequeath  more  than  half  of  hCr  property  away  from  her 
husband  without  his  written  consent.  If  either  die  intestate  and  without  is- 
sue, all  his  or  her  property  goes  to  the  survivor.  If  a  husband  deprive  his 
wife  by  will  of  more  than  half  his  property,  she  may  elect  to  accept  the  con- 
ditions of  his  will,  or  take  half  of  his  propert}'.  Dower  and  curtesy  are  abol- 
ished. She  may  carry  on  trade,  and  her  earnings  are  her  separate  property. 
She  attains  majority  at  i8. 

KENTUCKY. 

Marriage  gives  the  husband  no  interest  in  the  wife's  property,  real  or 
I  ersonal,  during  her  life.  During  the  existence  of  the  marriage  relation  she 
holds  all  her  property  for  her  separate  and  exclusive  use,  free  from  any 
debts,  liability,  or  control  of  her  husband.  Her  estate  is  not  liable  upon  a 
contract  after  marriage  to  answer  for  the  debts  or  defaults  of  another,  includ- 
ing her  husband,  unless  such  contract  be  in  writing  in  the  nature  of  a  mort- 
gage, but  is  liable  for  her  own  debts.  She  may  acquire  and  hold  property, 
real  or  personal,  and  may  dispose  of  her  personal  property  in  her  own  name, 
as  though  unmarried.  She  may  make  contracts  and  sue  and  be  sued  as  a 
single  woman  —  except  that  she  cannot  make  an  executory  contract  to  con- 
vey real  estate  unless  her  husband  join.  She  may  rent  out  her  real  estate  and 
receive  and  recover  the  rents  in  her  own  name.  A  gift  or  transfer  of  per- 
sonal property  between  husband  and  wife  must  be  recorded  like  a  chattel 
mortgage.  Husband  and  wife  may  sell  and  convey  her  land  and  chattels 
real.  If  he  abandon  her  without  making  sufficient  provision  for  her  support, 
or  if  he  become  insane,  or  be  imprisoned  for  more  than  one  year,  she  may  be 
empowered  to  sell  and  convey  her  real  estate  freed  from  any  claim  by  him. 
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On  the  death  of  either  husband  or  wife  the  survivor  has  a  life  estate  in  one- 
third  of  any  real  estate  held  by  the  other  during  coverture,  unless  the  right 
has  been  barred  or  released,  and  an  absolute  estate  in  one-half  of  the  per- 
sonal property  left  by  the  deceased,  after  payment  of  debts.  A  nnarried  wo- 
man, twenty-one  years  of  age,  may  dispose  of  her  estate  by  will,  subject  to 
the  rights  of  her  husband  as  above  stated. 

LOUISIANA. 

In  Louisiana,  the  wife  cannot  appear  in  court  without  the  authority  of  her 
husband,  though  she  may  be  a  public  merchant,  or  hold  her  property  sep- 
arate from  him.  Even  then,  she  cannot  alienate,  mortgage,  or  acquire  by 
gratuitous  or  unencumbered  title  without  his  written  consent.  She  may  be 
authorized  by  the  judge  of  probate  upon  his  refusal,  and,  if  separated  from 
bed  and  board,  has  no  need  of  the  authorization  of  her  husband.  If  a  pub- 
lic merchant,  she  may,  without  being  empowered  by  him,  obligate  herself 
n  anything  relating  to  her  trade;  her  husband  is  also  bound,  if  there  is  a 
community  of  property.  She  is  considered  a  public  merchant  if  she  carries 
on  a  separate  trade,  but  not  if  she  retails  only  the  merchandise  of  the  com- 
merce carried  on  by  him.  If  the  husband  is  under  interdiction,  or  absent, 
the  judge  may  authorize  her  to  act  as  if  unmarried.  She  may  make  a  will 
without  his  authority.  But  she  cannot  become  an  executrix  without  his  con- 
sent or  the  court's.  She  may  act  as  a  mandatory.  Neither  party  can  be  a 
witness  for  or  against  the  other.  They  may,  by  marriage  contract,  deter- 
mine the  rights  of  property,  but  cannot  change  the  legal  order  of  descents, 
nor  derogate  from  the  husband's  rights  over  the  person  of  his  wife  and  chil- 
dren, or  as  head  of  the  family,  nor  with  respect  to  children  if  he  survive  the 
wife,  nor  from  the  prohibitory  dispensations  of  the  Code.  The  property  of 
married  persons  is  divided  into  "  separate "  and  "  common " ;  and  the  sep- 
arate property  of  the  wife  into  "dotal"  and  "  extra-dotal,"  or  "paraphernal." 
The  "  dotal  "  is  that  which  the  wife  brings  to  the  husband  to  assist  him  in 
bearing  the  expenses  of  the  marriage  establishment.  Full  provisions  exist  as 
to  the  settlement,  administration,  recovery,  subject-matter,  etc.,  of  dowry,  and 
the  rights  of  both  parties  therein,  and  as  to  the  administration,  fruits,  etc., 
of  the  extra-dotal  effects.  The  wife  has  a  legal  mortgage  on  her  husband's 
immovables,  for  the  restitution  of  her  dower,  which  he  may  release 
by  giving  a  special  mortgage  to  the  satisfaction  of  a  family  meeting,  etc.,  or 
in  accordance  with  stipulations  in  the  marriage  contract;  but  it  shall  not  be 
lawful  to  stipulate  that  no  mortgage  shall  exist.  This  mortgage  must  be  re- 
corded to  avail  against  third  persons.  A  partnership,  or  community,  of  ac- 
((uests  or  gains  exists  by  operation  of  law  in  all  cases.  But  the  parties  may 
modify  or  limit  it,  or  agree  that  it  shall  not  exist;  in  which  case  there  are 
provisions  preserving  to  tlie  wife  the  administration  and  enjoyment  of  her 
property,  and  the  power  of  alienating  it  as  if  paraphernal,  with  reference  to 
the  expenses  of  the  marriage  and  liability  of  the  husband.  This  community 
consists  of  the  profits  of  all  the  effects  of  which  the  husband  has  the  admin- 
istration and  enjoyment,  either  of  right  or  in  fact,  of  the  produce  of  the  re- 
ciprocal industry  and  labor  of  both  husband  and  wife,  and  of  the  estates 
which  they  may  acfjuire  durirg  marriage,  either  by  donations  made  jointly 
to  them  both,  or  by  purchase,  or  in  any  similar  way,  even  though  the  purchase 
be  in  the  name  of  one,  and  not  of  both.  Debts  contracted  iluring  marriage 
enter  into  this  partnership,  and  must  be  acquitted  out  of  the  common  fund; 
but  those  contracted  before  marriage,  out  of  individual  effects.     The  husband 
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is  the  head  and  master  of  the  community,  administers  its  effects,  disposes  of 
the  revenue,  and  may  alienate  by  an  unencumbered  title,  without  the  wife's 
consent.  There  are  special  provisions  as  to  conveyances  and  dispositions  of 
the  community  property  and  gains;  effect  of  dissolution  of  marriage;  ability 
of  the  wife  to  exonerate  herself  from  debts  contracted  during  marriage  by 
renouncing  the  partnership ;  effect  of  such  renunciation ;  death ;  survivorship ; 
separation  a  tnensa  et  tlioro;  separation  of  property  during  coverture;  rights 
of  creditors,  etc.  Either  party,  by  marriage  contract  or  during  marriage, 
may  give  to  the  other  all  he  or  she  might  give  to  a  stranger.  Property  ac- 
quired in  the  State  by  non-resident  married  persons,  whether  the  title  is  in 
the  name  of  either  or  in  their  joint  names,  is  subject  to  the  same  provisions 
as  if  owned  by  citizens  of  the  State.  If  husband  or  wife  die  intestate,  with- 
out ascendants  or  descendants,  his  or  her  share  in  the  community  property 
is  held  by  the  survivor  in  usufruct  for  life;  if  the  deceased  intestate  leave 
issue  of  the  marriage,  the  survivor  holds  such  issue's  inheritance  in  usufruct 
till  death  or  second  marriage.  Wife  may  petition  for  separation  of  property 
when  her  husband's  affairs  are  in  such  a  state  that  her  interests  are  in  danger. 
She  may  keep  a  bank  account 'as  though  unmarried. 


MAINE. 

In  Maine,  a  married  woman  holds  as  her  separate  property  whatever  she 
possessed  before  marriage,  and  whatever  comes  to  her  after  marriage,  unless 
purchased  by  the  husband's  money  or  coming  from  him  so  as  to  defraud  his 
creditors,  and  has  all  the  usual  rights  of  a  single  woman  as  to  it,  but  cannot 
convey  property  received  through  the  husband  or  his  relatives  unless  he  join. 
Her  property  alone  is  liable  for  her  debts  before  marriage.  Real  estate  may 
be  conveyed  to  a  wife  by  her  husband  as  security  for  a  bona  fide  debt,  and 
this  may  be  conveyed  by  her  without  his  being  joined  in  the  deed.  Letters 
of  administration  may  be  granted  on  her  estate,  and  all  debts  contracted  for 
her  benefit  shall  be  paid  by  her  executor  and  allowed  him.  She  may  engage 
in  trade  on  her  own  account,  and  any  contract  made  by  her  is  valid,  and  her 
property  is  liable  to  execution  for  her  debts;  his  property  is  exempt  in  any 
such  case  unless  he  were  a  party  to  the  contract.  Her  husband  is  not  liable 
for  her  torts.  If  he  abandon  her  and  leave  the  state  without  providing  for 
her  maintenance,  or  be  confined  in  the  state  prison,  she  may  be  authorized  by 
the  court  to  make  contracts  binding  on  him  as  well  as  herself.  Dower  and 
curtesy  are  abolished.  Survivor  is  entitled  to  one-third  of  real  estate  except 
wild  lands,  if  there  are  children  —  to  one-half  if  none  —  and  the  same  as  to 
lands  owned  during  coverture  unless  right  has  been  released.  Personal 
property  aside  from  allowances  to  widow  passes  to  the  survivor  in  the  same 
proportions.  A  woman  over  eighteen  may  marry  without  consent  of  parent 
or  guardian. 

MARYLAND. 

In  Maryland,  the  property  of  a  married  woman,  real  and  personal, 
whether  acquired  before  marriage  or  after,  is  her  separate  property,  and  not 
liable  for  the  debts  of  the  husband;  but  no  conveyance  made  to  her  by  her 
husband  in  fraud  of  creditors  is  valid.  Her  personal  earnings  and  the  in- 
come thereof  belong  to  her.  She  may  engage  in  any  business,  may 
form  a  partnership  with  her  husband  or  other  person,  make  contracts,  and 
sue  and  be  sued  in  all  matters  relating  to  her  business  or  property  as  though 
immarried.  She  mav  dispose  of  her  property,  real  and  personal,  by  deed, 
mortgage,  lease,  will,  or  other  instrument,  but  if  under  eighteen  her  husband 
must  join.  She  may  release  dov.er  bv  a  separate  deed,  or  jointly  with  her 
husband.  She  may  insure  her  husband's  life  and  on  his  death  mav  receive 
the  amount  of  insurance  free  from  any  claim  of  his  legal  representatives  or 
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creditors.  The  husband  is  not  liable  for  the  wife's  debts  contracted  before 
marriage.  By  act  of  1904  the  husband,  on  the  death  of  the  wife,  is  entitled 
to  an  rvtate  similar  to  dower. 


MASSACHUSETTS. 

The  refl  and  personal  property  of  a  woman  on  her  marriage  remains  her 
separate  property;  and  a  married  woman  may  receive,  receipt  for,  hold, 
manage,  and  dispose  of  property,  real  and  personal,  as  if  she  were  sole,  ex- 
cept that  unless  the  husband  joins  in  her  deed,  his  statutory  rights  in  her  es- 
tate in  case  of  her  death,  or  curtesy,  will  subsist.  She  may  make  contracts 
as  though  she  were  sole,  except  with  her  husband.  In  the  absence  of  express 
agreement,  all  work  or  labor  performed  by  her  is  presumed  to  be  on  her  sep- 
arate account.  Husband  and  wife  cannot  transfer  property  to  one  another, 
except  that  the  wife  may  acquire  by  a  gift  from  her  husband  as  her  separate 
property  articles  of  personal  use  and  adornment  to  a  value  of  not  more  than 
two  thousand  dollars,  provided  such  gift  be  not  made  in  fraud  of  creditors. 
A  married  woman  may  be  an  executrix,  administratrix,  guardian,  or  trustee. 
She  may  sue  and  be  sued  as  though  sole.  When  a  married  woman  proposes 
to  do  business  on  her  separate  account,  she  shall  record  in  the  clerk's  office  of 
the  town  or  city  in  which  such  business  is  to  be  carried  on  a  certificate  setting 
forth  her  name  and  that  of  her  husband,  the  nature  of  the  business  and  the 
place  where  it  is  to  be  carried  on.  When  the  nature  of  the  business  or  place 
of  carrying  it  on  is  changed,  a  new  certificate  shall  be  filed.  If  she  fails  to 
record  such  certificates  her  husband  may  do  so.  If  such  certificates  be  not 
recorded  the  property  employed  in  the  business  is  liable  to  be  attached  as  the 
property  of  the  husband,  and  the  husband  is  liable  for  contracts  made  in  car- 
rying on  the  business.  With  these  exceptions,  the  husband  is  not  liable  far 
contracts  made  by  the  wife  in  reference  to  her  separate  property  or  business, 
nor  is  her  property  liable  to  be  taken  on  execution  against  him. 

The  riglits  of  husband  and  wife  in  each  other's  property  on  the  decease 
of  either  are  now  by  statute  substantially  the  same.  Widow  mav  have  dower 
as  at  common  law  and  husband  may  have  curtesy  consisting  of  the  income  of 
one-third  of  the  wife's  real  estate  for  life  whether  issue  be  born  or  not. 
Dower  or  curtesy  must  be  claimed  within  one  year,  and  if  claimed  excludes 
all  other  claims  to  the  real  estate  of  the  deceased.  In  the  case  of  intestacy,  if 
dower  or  curtesy  be  not  claimed  the  survivor  takes  one-third  of  the  real  es- 
tate of  the  deceased  in  fee  if  there  be  issue  surviving,  if  none,  then  one-half; 
if  no  kindred,  the  whole.  Survivor  is  entitled  to  one-third  of  the  personal 
property  of  the  deceased  absolutely  if  there  be  surviving  issue;  if  no  issue, 
to  $5,000  and  one-half  of  the  excess;  if  no  kindred,  to  the  whole.  If  the  per- 
sonal property  be  less  than  $5,000  enough  real  estate  may  be  taken  to  make 
up  the  deficiency  and  the  remainder  of  the  real  estate  only  divided  as  above. 

A  married  woman  may  make  a  will  as  though  sole,  but  the  husband  may 
within  one  vear  waive  the  provisions  of  the  will  in  his  favor  an,d  take  the 
same  share  in  her  estate  as  though  she  had  died  intestate,  except  that  if  he 
would  thus  take  more  than  $10,000  he  will  receive  only  the  income  of  the 
excess  above  that  amount.  The  wifr  has  the  same  rights  in  case  the  husband 
leaves  a  will;  but  by  act  of  M?rch  6,  1906,  the  probate  court  may,  upon  a  pe- 
tition in  a  proper  case,  decree  that  the  husband  has  been  deserted  by  the  wife 
or  is  living  apart  for  justifiable  cause,  and  thereafter  the  wife  shall  not  be 
entitled  to  waive  the  provision  of  a  will  made  by  him. 

An  estate  of  homestead  cannot  be  released  unless  the  wife  joins. 


MICHIGAN. 

In    Michigan,    all    the    real    and    personal    estate    of    a    married    woman, 
whether  acquired  before  marriage  or  aft«»r,  is  her  separate  properti,',  free  from 
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liability  for  her  husband's  debts,  and  she  may  sell,  convey,  encumber,  or  oth- 
erwise dispose  of  the  same  as  if  sole,  and  she  may  bequeath  the  same  by  will. 
She  may  carry  on  business  in  her  own  name,  and  may  make  contracts  bind- 
•ng  her  separate  estate,  but  only  in  reference  to  her  own  property  and  busi- 
ness. She  cannot  bind  her  separate  estate  by  becoming  surety  for  her  hus- 
band or  other  third  person.  She  has  the  same  right  of  dower  as  at  common 
law,  and  may  bar  her  right  of  dower  by  joinihg  in  her  husband's  deed. 
Tenancy  by  the  curtesy  is  abolished.  All  contracts  (except  of  marriage)  may 
be  made  at  twenty-one  years.     Marriage  contracts  can  be  made  at  sixteen. 


MINNESOTA. 

In  MiNNfesoTA,  all  property,  real  or  personal,  owned  by  any  married  wo- 
man at  her  marriage,  or  received  afterwards,  is  her  own,  as  if  unmarried, 
and  is  free  from  the  control  of  her  husband,  and  is  not  liable  for  his  debts, 
but  is  liable  for  necessaries  furnished  to  the  family.  She  may  make  any 
contract  she  could  make  if  unmarried,  and  any  transfer  of  her  property,  ex- 
cept that  the  husband  must  join  in  the  deed  of  her  homestead,  and  unless  he 
joins  in  her  deed  he  will  retain  one-third  interest  under  the  statutory  provi- 
sion. Neither  husband  nor  wife  is  liable  for  the  debts  or  torts  of  the  other, 
except  that  the  husband  is  liable  for  necessaries  furnished  to  the  wife  as  at 
common  law.  Either  may  be  the  agent  of  the  other,  or  contract  with  the 
v)ther,  except  as  to  the  sale  of  real  estate  from  one  to  the  other.  In  case  of 
desertion  or  divorce,  or  when  the  husband  has  been  for  one  year  insane,  the 
wife  may  convey  her  real  estate  as  if  sole,  but  in  the  latter  case  approval  of 
husband's  guardian,  if  any,  is  required.  A  woman  attains  her  majority  at 
eighteen,  but  may  join  her  husband  in  deeds  of  conveyance  though  under 
age.  Dower  and  curtesy  are  abolished.  Surviving  husband  or  wife  is  en- 
titled to  the  homestead  of  the  deceased  for  life,  or  in  fee  if  there  be  no  chil- 
dren, free  from  debts,  and  to  one-third  of  the  remaining  real  estate  in  fee, 
free  from  any  testamentary  or  other  disposition  not  assented  to  in  writing 
by  the  survivor,  but  subject  to  debts. 


MISSISSIPPI. 

In  Mississippi,  married  women  may  acquire,  hold,  sell,  bequeath,  and  in 
all  other  respects  deal  with  their  property,  and  may  make  all  kinds  of  con- 
tracts free  from  any  of  the  common  law  disabilities.  Gifts  and  conveyances 
between  husband  and  wife  must,  however,  be  in  writing,  acknowledged  and 
recorded.  Curtesy  and  dower  are  abolished.  The  surviving  wife  or  hus- 
band takes  an  equal  share  with  the  children  severally,  and,  where  there  is 
no  surviving  issue,  takes  the  whole  property  in  fee. 


MISSOURI. 

The  real  estate  of  a  married  woman  and  the  income  therefrom  are  not 
subject  to  the  husband's  debts,  nor  can  he  dispose  of  such  estate  unless  she 
join  with  him  in  conveying  it.  But  the  annual  products  of  her  real  estate  are 
liable  for  necessaries  for  the  family  and  improvements  on  such  estate.  She 
mav  devise  her  real  and  personal  estate,  but  not  so  as  to  affect  his  curtesy, 
and  he  cannot  deprive  her  of  her  right  to  dower.  All  personal  property  ac- 
quired in  any  way  by  a  married  woman  after  March,  1875,  is  her  separate 
property,  free  from  her  husband's  debts,  except  for  necessaries  for  herself  and 
family.  She  may  sue  and  be  sued  in  reference  to  such  property  without 
joining  her  husband.  She  mav  make  contracts  in  her  own  name  which  will 
bind  her  separate  propertv,  real  and  personal.  Her  separate  property,  left 
to  her  by  will  before  or  after  marriap-e,  is  not  liable  for  her  husband's  debts. 
Females  are  of  full  are  at  eighteen  vears. 
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In  Montana,  the  property  of  a  married  woman,  whether  acquired  before 
or  after  marriage,  and  her  earnings  and  accumulations  are  her  separat? 
property,  and  are  not  liable  for  debts  of  the  husband  except  for  necessaries 
for  herself  and  children  under  eighteen  years  of  ape.  A  list  of  such  property 
may  be  recorded  vvidh  the  county  clerk  and  is  prima  facie  evidence  of  her 
title.  She  may  prosecute  and  defend  suits,  and  may  convey  her  separate 
property  without  consent  of  husband.  Husband  must  support  wife  and 
family  if  able;  if  not,  she  must  assist  to  the  extent  of  her  ability.  Neither 
husband  nor  wife  has  any  interest  in  the  property  of  the  other,  and  neither 
is  answerable  for  the  acts  of  the  other.  Either  may  enter  into  any  transaction 
with  the  other  or  with  any  other  person  respecting  property,  as  though  un- 
married. Widow  has  dower  in  one-third  of  all  lands  of  which  husband 
was  seized  during  coverture.  If  he  leave  no  issue  she  may  elect  in  lieu  of 
dower  one-half  of  his  real  estate  in  fee,  subject  to  payment  of  debts.  Curtesy 
is  abolished.  A  married  woman  may  make  a  will,  but  cannot  without  hus- 
band's consent  deprive  him  of  more  than  two-thirds  of  her  property,  real  and 
personal. 

NEBRASKA. 

In  Nebraska,  all  the  property,  real  or  personal,  of  a  married  woman 
coming  to  her  either  before  or  after  marriage,  except  by  gift  from  her  hus- 
band, and  all  the  rents  and  profits  thereof,  are  her  sole  and  separate  prop- 
erty, and  may  be  managed  by  her  alone,  with  interference  by  her  husband, 
and  they  are  not  liable  for  his  debts.  She  may  convey  or  make  any  contract- 
in  reference  to  it  that  a  married  man  may  make  as  to  his  property;  may  sue 
and  be  sued,  and  carry  on  any  business;  and  her  earnings  are  her  own. 
She  may  make  a  will;  is  not  liable  for  her  husband's  debts;  property  of  the 
husband  is  not  liable  for  her  debts.  She  must  join  with  husband  in  convey- 
ance or  encumbrance  of  homestead.  Women  attain  their  majority  at  sixteen 
if  married,  otherwise  at  eighteen. 

NEVADA. 

In  Nevada,  all  property  of  the  wife,  real  or  personal,  held  at  marriage, 
or  afterwards  acquired  by  gift,  bequest,  devise,  or  descent,  is  her  separate 
property;  and  all  tfie  husband's  so  held  or  acquired  is  his  separate  property. 
All  property  acquired  otherwise  by  either  part\-,  after  marriage,  is  common 
property.  She  may  manage  and  dispose  of  her  separate  property  without  his 
consent.  During  the  marriage  the  husband  has  the  exclusive  control  and 
management  of  the  common  property,  and  may  sell  and  dispose  of  the  same 
as  his  own,  but  any  conveyance  or  mortgage  of  homestead  must  be  executed 
by  both  husband  and  wife.  At  her  death,  if  he  survive  her,  all  of  the  com- 
mon property  goes  to  him.  If  she  survive  him,  at  his  death,  half  of  the  com- 
mon property  goes  to  her;  and  in  case  of  no  testamentary  disposition  and  no 
issue,  she  takes  the  whole.  Dower  and  curtesy  are  abolished.  The  separate 
property  of  the  wife  is  liable  for  her  antenuptial  debts,  but  his  is  not.  Mar- 
riage contracts,  duly  executed  and  recorded,  may  vary  these  rights  and  inter- 
ests. Married  women  may  carry  on  and  transact  business  under  their  own 
name,  under  certain  regulations.  Her  earnings  are  not  liable  for  her  hus- 
band's debts;  they  may  contract  together;  she  may  sue  and  be  sued  alone  if 
living  separcV. 
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NEW   HAMPSHIRE. 

In  New  Hampshire,  a  married  woman  may  hold  real  or  personal  estate, 
and  convey,  sell,  devise,  and  bequeath  the  same  as  freely  as  if  sole.  Slie  is 
entitled  to  the  absolute  control  of  her  own  earnings,  and  is  not  liable  for  the 
debts  of  the  husband.  She  may  make  contracts  in  her  own  name,  buy  goods, 
give  notes,  and  transact  any  business  whatever,  as  if  sole,  and  bind  her  own 
property,  in  the  course  of  such  business,  for  her  own  benefit,  and  without  the 
intervention  of  the  husband;  but  she  is  not  liable  as  surety  for  her  husband, 
or  in  any  undertaking  in  his  behalf.  He  is  not  liable  for  her  debts 
contracted  before  marriage.  In  case  of  desertion,  or  when  the  husband  is  a 
spendthrift,  insane,  or  under  guardianship,  the  wife  has  all  the  rights,  of  a 
feme  sole.  A  married  woman  may  make  a  will.  Either  may  convey  real 
estate  directly  to  the  other..    Dower  and  curtesy  as  at  common  law. 


NEW  JERSEY. 

Property  owned  by  a  woman  at  the  time  of  her  marriage,  or  afterwards 
acquired  by  gift,  grant,  descent,  devise,  or  bequest,  and  the  income  therefrom, 
is  her  separate  property,  not  subject  to  the  disposal  of  her  husband,  or  liable 
for  his  debts.  She  may  bind  herself  by  contract  in  the  same  manner  as 
though  unmarried,  and  may  sue  and  be  sued  on  such  contracts  without  her 
husband,  but  she  cannot  be  an  accommodation  endorser  or  a  surety,  nor  is  she 
liable,  on  any  promise,  to  answer  for  the  debt  or  default  of  any  other  person. 
She  cannot  convey  or  encumber  real  estate  without  her  husband ;  but  a  mar- 
ried woman  having  power  to  convey  as  executrix,  administratrix,  trustee,  or 
guardian,  may  make  a  valid  deed  without  husband's  signature.  If  she  is 
living  in  state  of  separation  under  a  decree  or  without  a  decree,  if  there  is 
no  issue,  she  may  convey  certain  interests  in  certain  lands.  Her  separate 
property  is  not  liable  for  debts  contracted  for  the  support  of  herself  or  family 
as  her  husband's  agent,  nor  is  she  liable  for  family  expenses,  except  by  ex- 
press contract  in  her  own  name.  When  a  man  refuses  or  neglects  to  support 
his  wife,  and  she  lives  separate  from  him,  she  may,  by  order  of  court,  sell, 
mortgage,  or  lease  her  lands,  and  may  sue  her  husband  in  all  matters  relating 
to  her  separate  property,  as  though  unmarried.  A  married  woman  may  make 
a  will,  but  cannot  defeat  her  husband's  rights  in  her  real  estate.  Dower  as 
at  common  law.     Majority  at  twenty-one. 


NEW  MEXICO. 

All  property  acquired  in  any  manner  by  either  husband  or  wife  before 
or  during  marriage  is  his  or  her  separate  estate  and  liable  for  his  or  her  sep- 
arate contracts,  debts,  or  torts.  Neither  is  liable  for  the  contracts  or  torts  of 
the  other  except  contracts  for  necessaries  furnished  the  wife,  husband,  or  fam- 
ily. All  married  persons  have  the  same  property  rights,  power  to  convey  or 
contract,  and  to  sue  and  be  sued  as  unmarried  persons,  except  that  neither 
husband  nor  wife  can  convey  or  mortgage  any  real  estate  acquired  durinsc 
coverture  by  onerous  title  (i.  e.  not  by  gift,  bequest,  devise,  or  descent)  unless 
both  join  in  the  execution  of  the  instrument,  or  dispose  by  will  of  more  than 
one-half  of  his  or  her  property  acquired  during  coverture  by  onerous  title, 
and  no  contract  between  them  affecting  the  property  of  either  is  valid  unless 
in  writing  duly  acknowledged  and  recorded.  Except  as  above  either  rnay  dis- 
pose of  his  or  her  property  by  will.  On  the  death  of  either  the  survivor  in- 
herits one-half  of  that  part  of  the  deceased  acquired  during  marriage  by 
onerous  title,  and  one-fourth  of  the  remainine  portion  if  not  disposed^  of  by 
will,  or  the  whole  if  there  be  no  surviving  children.  Females  under  eighteen 
cannot  marry  without  consent  of  parent  or  guardian. 
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The  real  and  personal  property  of  any  woman  acquired  before  or  after 
marriage  remains  her  separate  property,  not  liable  for  her  husband's  debts. 
Marriage  contracts  are  allowed.  She  may  carry  on  a  trade  or  business  on 
her  separate  account,  may  manage  her  property  and  business  free  from  the 
control  of  her  husband,  and  may  dispose  of  her  real  or  personal  estate. 
Her  bargains  do  not  bind  her  husband.  She  may  sue  and  be  sued  in  regard 
to  her  person  or  separate  property.  By  act  of  1906  she  may  bring  suit  on 
torts  without  joining  her  husband.  Transfers  of  real  estate  may  be  made 
directly  between  husband  and  wife  and  they  may  contract  with  one  another. 
Her  husband  is  liable  for  her  antenuptial  debts  to  the  extent  of  the  assets  re- 
ceived from  her.  A  policy  of  insurance  on  the  life  of  any  one  in  her  favor 
may  with  consent  of  the  insured  be  assigned.  She  may  hold  patents  for  her 
inventions,  and  may  vote  on  stock  held  by  her.  She  may  be  a  guardian,  ex- 
ecutrix, or  administratrix,  and  may  give  the  necessarj'  bond?.  She  may  make 
a  will  of  personal  property  at  sixteen;  of  real  property  at  twenty-one.  She 
may  make  a  power  of  attorney  as  if  single.  Age  of  consent  to  marriage  is 
eighteen. 

NORTH  CAROLINA. 

All  the  property,  real  and  personal,  of  a  married  woman,  whether  ac- 
quired before  or  after  marriage,  is  her  separate  property,  and  is  not  liable 
for  the  debts  or  obligations  of  her  husband.  Marriage  settlements  are  in- 
valid as  against  creditors  existing  at  the  time  of  the  making  the  same.  Her 
husband  is  not  liable  for  her  debts,  contracts,  or  wrongs,  made  or  commited 
before  marriage.  She  cannot  make  contracts  without  her  husband's  written 
consent,  except  for  necessary  personal  expenses,  or  for  the  support  of  the  fam- 
ily, or  in  payment  of  antenuptial  debts,  unless  she  is  a  free-trader.  A  wife 
abandoned  by  her  husband  may  contract  and  bind  her  separate  estate.  The 
savings  from  the  income  of  the  separate  property  of  the  wife  belong  to  her. 
She  may  make  a  will,  provided  she  do  not  deprive  her  husband  of  his  cur- 
tesy, and  may  convey  her  property  with  his  written  consent.  She  may  in- 
sure his  life  for  her  benefit,  if  the  premium  do  not  exceed  three  hundred  dol- 
lars.    Females  are  of  age  at  twenty-one. 


NORTH   DAKOTA. 

A  married  woman  may  own  in  her  own  right  real  and  personal  property, 
and  manage,  sell,  convey,  and  devise  the  same  as  freely  as  though  unmarried. 
She  may  make  contracts  and  sue  and  be  sued  thereon.  Neither  husband  nor 
wife  has  any  interest  in  the  property  of  the  other,  or  is  answerable  for  the 
other's  acts.  Husband  and  wife  may  make  contracts  with  each  other  re- 
specting property  as  though  unmarried.  The  earnings  or  separate  property 
of  the  wife  are  not  liable  for  the  debts  of  the  husband.  Women  attain  their 
majority  at  eighteen.     Curtesy  and   dower  are   abolished. 


OHIO. 

All  property,  real  or  personal,  belonging  to  a  woman  at  her  marriage,  or 
afterwards  acquired  by  conveyance,  gift,  devise,  or  inheritance,  or  by  pur- 
chase with  her  separate  money  or  means,  or  due  as  wages  of  her  personal 
labor,  or  growing  out  of  any  violation  of  her  personal  rights,  together  with 
the  income  therefrom,  is  her  separate  property,  is  under  her  sole  control,  and 
not  liable  for  any  debts  of  her  husband.  She  may  sue  and  be  sued  in  her 
own  name,  and  may  contract  in  the  same  manner  and  to  the  same  extent 
as  thou^-Ii   unmarried.     Husband   a"d   ■'.'•'^e  mav  contract  with  each  other.     A 
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married  woman  whose  husband  deserts  her,  or  neglects  to  provide  for  his  fam- 
ily, may,  in  her  own  name,  contract  for  the  labor  of  herself  and  her  minor 
children,  and  collect  the  earnings  thereof,  and  may,  by  application  to  the 
court  of  common  pleas,  secure  the  care  and  control  of  minor  children  and  the 
disposition  of  her  real  property.  A  married  woman  may  make  a  will.  Wo- 
men attain  their  majority  at  the  age  of  eighteen.  The  husband  is  not  liable 
for  the  wife's  contracts  or  torts.  Curtesy  is  abolished,  but  the  husband  has 
a  dower  right  in  the  wife's  estate. 


OKLAHOMA. 

A  married  woman  may  own,  manage,  sell,  convey,  and  devise  property, 
real  and  personal,  acquired  by  gift,  descent,  or  purchase,  and  make  contracts 
and  incur  liabilities,  in  the  same  manner  as  if  unmarried.  Neither  husband 
or  wife  has  any  interest  in  the  property  of  the  other,  but  neither  can  be  ex- 
cluded from  the  other's  dwelling.  Husband  and  wife  may  contract  with  each 
other,  or  with  others,  respecting  property,  subject  as  between  themselves  to 
the  rules  of  law  as  to  persons  in  confidential  relations.  Neither  is  answerable 
for  the  acts  of  the  other.  Earnings  of  wife  and  of  minor  children  living  with 
her  while  she  is  living  separate  from  her  husband  are  her  separate  property. 
The  separate  property  of  wife  is  not  liable  for  debts  of  husband,  but  is  liable 
for  her  own  debts  contracted  before  or  after  marriage,  except  for  those  con- 
tracted for  the  support  of  herself,  her  children,  or  family  as  her  husband's 
agent.  She  may  buy  and  sell  goods,  give  notes  or  other  obligations,  and  sue 
and  be  sued,   as  if  unmarried.     Woman   attain  their  majority  at  eighteen. 


OREGON. 

The  property  of  a  married  woman,  whether  acquired  before  marriage  or 
after,  is  her  separate  property,  and  is  not  liable  for  the  debts  of  the  husband. 
She  may  manage,  sell,  convey,  or  devise  the  same  by  will,  to  the  same  extent 
and  in  the  same  manner  that  her  husband  can  property  belonging  to  him. 
Husband  and  wife  may  convey  property  to  one  another.  Property  of  both  is 
liable  for  expenses  of  family  and  education  of  children.  Neither  is  liable  for 
the  contracts  of  the  other.  By  special  statute  all  civil  disabilities  which  are 
not  imposed  upon  the  husband  are  removed  from  the  wife,  except  the  right  to 
vote  and  hold  office.  Women  attain  their  majority  at  eighteen,  or  on  mar- 
riage.    Dower  as  at  common  law. 


PENNSYLVANIA. 

The  disabilities  of  married  women  as  to  acquisition,  control,  and  disposition 
of  property,  and  the  right  to  make  contracts  have  been  substantially  removed. 
Every  married  woman  has  the  right  to  acquire,  hold,  control,  and  dispose 
of  her  property,  real  and  personal,  in  the  same  manner  as  though  unmarried, 
except  that  she  cannot  mortgage,  lease,  or  convey  real  estate  unless  her  hus- 
band joins  in  the  conveyance.  Her  deed  or  lease  must  be  separately  acknowl- 
edged. 

Property  of  every  kind  owned,  acquired,  or  earned  by  her  before  or  after 
marriage  belongs  to  her  and  not  to  her  husband  or  his  creditors.  She  may 
make  any  contract  relating  to  any  business  in  which  she  may  engage,  or  for 
necessaries,  or  in  relation  to  her  separate  estate,  and  may  sue  or  be  sued  there- 
on, or  for  torts  done  to  or  committed  by  her,  in  the  same  manner  and  with  the 
same  effect  as  though  unmarried,  and  any  recovery  by  or  against  her  will 
affect  only  her  separate  estate,  but  she  cannot  become  accommodation  en- 
dorser, guarantor,  or  surety  for  another.     She  may  make   assignments,   trans- 
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fers,  and  sales  of  her  separate  personal  property  of  every  kind  without  her 
husband  joining.  She  may  dispose  of  her  property,  real  and  personal,  by 
will  signed  by  her  as  though  unmarried.  Widow  takes  for  life  one-third  (or 
if  no  issue  living,  one-half)  of  all  real  estate  owned  by  husband  at  his  de- 
crease and  dower  in  ail  owned  by  him  at  any  time  during  marriage,  unless 
she  has  released  it,  or  the  land  has  been  sold  under  execution.  Husband  has 
wife's  lands  for  life  whether  there  be  issue  or  not. 


RHODE   ISLAND. 

The  property  of  a  married  woman,  whether  acquired  before  or  after 
marriage,  including  that  acquired  by  her  own  industry,  together  with  the  in- 
come from  the  same,  is  not  liable  for  her  husband's  debts,  and  remains  her 
sole  and  separate  property  and  may  be  disposed  of  by  her  as  though  she  was 
unmarried,  subject,  however,  to  his  curtesy  in  her  real  estate.  She  may  make 
contracts  of  all  kinds  as  though  unmarried.  She  may  dispose  of  her  property 
by  will,  but  not  so  as  to  impair  her  husband's  curtesy.  Her  separate  prop- 
erty is  not  liable  for  the  expenses  of  the  family,  or  for  the  support  of  herself 
or  children  except  by  her  written  order;  property  held  for  her  benefit  under 
express  trusts  may  be  subject  to  her  contracts  by  her  express  written  order. 
Husband  and  wife  may  convey  property  to  one  another  when  not  in  fraud  of 
creditors.  A  married  woman  coming  from  another  State  whose  husband  has 
never  lived  with  her  in  the  State,  after  a  year's  continuous  residence  may 
transact  business,  make  contracts,  dispose  of  property  acquired  by  her,  and 
have  the  custody  of  her  minor  children.  A  married  or  unmarried  woman  is 
of  age  at  twenty-one. 


SOUTH  CAROLINA. 

By  the  constitution  of  South  Carolina,  adopted  in  1895,  "the  real  and 
personal  property  of  a  woman  held  at  the  time  of  her  marriage,  or  that  which 
she  may  thereafter  acquire  by  gift,  grant,  inheritance,  devise,  or  otherwise, 
shall  be  her  separate  property,  and  she  shall  have  all  the  rights  incident  to 
the  same  to  which  an  unmarried  man  or  woman  is  entitled.  She  shall  have 
the  power  to  contract  and  be  contracted  with  in  the  same  manner  as  if  she 
were  unmarried."  She  is  not  bound  to  support  her  family  if  her  husband  be 
alive,  and  her  separate  property  is  not  bound  by  the  contracts  of  her  husband 
without  her  consent.  Her  earnings  and  income  are  a  part  of  her  separate 
estate.     Tenancy  by  the  curtesy  is  abolished. 


SOUTH    DAKOTA. 

A  married  woman  may  own  in  her  own  right  real  and  personal  property, 
and  manage,  sell,  convey,  and  devise  the  same  as  freely  as  though  unmarried. 
She  may  make  contracts  and  sue  or  be  sued  thereon.  Neither  husband  nor 
wife  has  any  interest  in  the  property  of  tlie  other,  or  is  answerable  for  the 
other's  acts.  Husband  and  wife  may  make  contracts  with  each  other  respect- 
ing property  as  though  unmarried.  The  earnings  or  separate  property  of  the 
wife  are  not  liable  for  the  debts  of  the  husband.  Women  attain  their  ma- 
jority at  eighteen.     Curtesy  and   dower  are   abolished. 


TENNESSEE. 

The  husband's  interest  in  his  wife's  lands  cannot  be  taken  by  legal  process 
for  his  debts,  nor  can  he  sell  it  unless  she  join  in  the  deed.     Personal  prop- 
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erty  of  the  wife  is  exempt  from  liabilit>'  for  her  husband's  debts  contracted 
belorc  marriage.  Otherwise,  her  general  personal  property-,  whether  ac- 
quired before  marriage  or  after,  becomes,  after  being  reduced  to  possession 
by  the  husband,  his  property,  and  is  subject  to  his  debts,  contracts,  and  dis- 
position as  his  own,  but  property  owned  by  her  at  marriage  or  afterwards 
acquired  by  devise  or  descent  is  liable  first  to  her  creditors.  He  is  not  liable 
for  her  antenuptial  contracts.  Her  separate  property  is  not  liable  for  his 
debts  otherwise  than  as  authorized  in  the  instrument  under  which  she  ac- 
quired it.  She  cannot  contract  to  sell  her  real  estate,  but  may  convey  it 
.jointly  with  her  husband  on  private  examination,  and  may  convey  without 
him,  subject  to  his  curtesy.  If  living  apart  from  her  husband  she  may  dis- 
pose of  her  lands  as  an  unmarried  woman.  Her  separate  property  she  can 
dispose  of  by  deed  or  will,  as  though  unmarried,  unless  the  power  of  dispo- 
sition is  expressly  withheld.  Her  separate  property-  is  not  liable  for  her 
support  or  that  of  her  children  unless  she  expressly  consent.  Generally 
the  wife,  as  at  common  law,  has  no  power  to  bind  herself  or  her  prop- 
erty by  contract,  but  she  is  liable  as  though  unmarried  for  debts  con- 
tracted in  any  mercantile  or  manufacturing  business  in  which  she  may  be  en- 
gaged. If  husband  or  wife  effect  insurance  on  his  life,  upon  his  death  the 
money  goes  to  his  wife  and  children,  free  from  his  debts. 

TEXAS. 

In  Texas,  the  marriage  of  a  female  minor  gives  her  all  the  right  she 
would  have  if  of  age.  All  property  acquired  by  either  party  before  marriage, 
or  by  gift,  devise,  or  descent  afterwards,  is  the  separate  property  of  each, 
but  the  husband  has  the  management  of  the  whole.  Property  acquired  by 
either  during  marriage  in  other  ways  is  common ;  the  husband  may  dispose 
of  it  during  coverture,  and  it  is  liable  for  their  debts  contracted  during  mar- 
riage. If  there  are  no  children  the  whole  goes  to  the  survivor,  otherwise 
one-half.  The  parties  may  be  jointly  sued  on  contracts  of  the  wife  for  nec- 
essaries and  for  expenses  benefiting  her  separate  estate.  Execution  may  be 
levied  on  common  property',  or,  if  there  be  none,  on  her  separate  property. 
Marriage  agreements  must  be  made  before  a  notary,  and  may  be  acknowl- 
edged by  a  minor,  with  the  parent's  or  guardian's  consent,  and  are  unal- 
terable after  marriage.  A  reservation  of  property  therein  to  be  good  must  be 
recorded.  Husband  and  wife  may  sue  jointly  and  separately  for  her  effects. 
The  wife  acts  jointly  with  her  husband  when  she  is  appointed  executrix  or 
administratrix.  On  the  death  of  either  the  survivor  takes  the  common  prop- 
erty-, subject  to  its  debts,  nor  is  it  necessary  for  the  husband  to  administer  on 
such  property  on  her  death,  as  he  has  the  same  control  of  it  then  that  he  had 
in  her  lifetime.  In  case  of  his  death  she  has  the  same  control  till  she  mar- 
ries, when  it  will  be  subject  to  administration.  Dower  is  abolished.  Hus- 
band may  fill  antecedent  contracts  and  be  compelled  to  give  bonds  for  the 
proper  management  of  the  common  property.  Her  separate  property  is  not 
chargeable  with  necessaries  procured  for  him.  A  married  woman  cannot 
contract  as  a  partner  in  business  or  embark  her  separate  means  in  trade. 
Females  are  of  age  at  twenty-one. 

UTAH. 

All  property  owned  by  either  husband  or  wife,  whether  acquired  before 
or  after  marriage,  is  separate  property  and  may  be  held  and  disposed  of 
without  limitation  or  restriction  by  reason  of  coverture.  A  married  woman 
may  carry  on  business  with  her  separate  property,  and  her  notes  and  con- 
tracts in  reference  to  such  business  are  binding  on  her.  She  may  make  a 
will,  as  if  sole.  Dower  and  curtesy  are  abolished.  Majority  at  age  of 
eighteen. 
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VERMONT. 

The  real  estate  of  a  married  woman,  and  the  rents,  issues,  and  products 
thereof,  and,  during  coverture,  her  liusband's  interest  in  tlie  same,  cannot  be 
levied  upon  for  the  sole  debts  of. the  husband,  except  that  such  annual  pro- 
ducts may  be  taken  for  debts  created  for  necessaries  for  his  wife  and  family, 
or  for  labor  or  materials  furnished  upon,  or  for  cultivation  or  improvement 
of  such  real  estate.  A  married  woman's  separate  property,  whether  ac- 
quired before  or  after  marriage,  is  not  liable  for  her  husband's  debts,  or  for 
debts  contracted  for  the  support  of  herself  or  children.  All  personal  prop- 
erty acquired  by  a  married  woman  during  coverture  by  inheritance  or  dis- 
tribution is  held  to  her  sole  and  separate  use.  Her  earnings  are  not  subject 
to  attachment  by  trustee  process  for  her  husband's  debts.  The  husband  must 
join  in  conveyance  of  her  real  estate.  Dower  is  allowed  only  in  real  estate 
of  which  the  husband  died  seized.  She  may  make  contracts  with  any  person 
except  her  husband,  and  her  separate  estate  is  liable  therefor.  Females  be- 
come of  age  at  eighteen.  A  married  woman  may  dispose  of  her  property,  real 
and  personal,  by  will.  A  married  woman  may  be  guardian,  executrix,  ad- 
ministratrix, or  trustee. 

VIRGINIA. 

All  real  and  personal  estate  to  which  any  woman  is  entitled  at  the  time 
of  her  marriage,  or  which  she  may  subsequently  acquire,  is  her  separate  es- 
tate, not  subject  to  the  use,  control,  or  disposal  of  her  husband,  or  to  liability 
for  his  debts.  She  may  manage  and  dispose  of  her  property  as  if  sole,  except 
that  she  cannot  deprive  her  husband  of  his  right  to  curtesy  in  her  real  es- 
tate. She  may  engage  in  trade  and  carry  on  business  as  if  unmarried,  and 
the  proceeds  of  her  labor  and  earnings  of  her  business  are  her  separate  prop- 
erty. She  T>ay  make  contracts  and  sue  and  be  sued  thereon  as  though  unmar- 
ried, and  anj  judgment  against  her  may  be  enforced  against  her  separate 
estate.  Her  contracts  in  reference  to  her  separate  estate,  business,  or  labor 
are  not  binding  upon  her  husband  or  his  estate,  and  when  married  after 
March  31,  1875,  he  is  not  liable  for  her  antenuptial  debts.  Every  contract 
made  by  a  married  %voman  is  presumed  to  be  with  reference  to  her  separate 
estate  and  binding  thereon.  If  husband  wilfully  abandons  or  deserts  his 
wife,  and  such  abandonment  or  desertion  continues  until  her  death,  he  loses 
all  rights  in  her  separate  estate. 

WASHINGTON. 

All  property,  real  and  personal,  owned  by  the  husband  or  wife  before 
marriage,  and  that  acquired  afterwards  by  gift,  devise,  or  descent,  is  sep- 
arate property.  All  property  acquired  during  marriage,  except  by  gift,  de- 
vise, or  descent,  is  their  common  property.  The  husband  has  the  management 
and  control  of  the  community  property  and  may  dispose  of  the  personal  prop- 
erty, but  cannot  sell  or  encumber  the  real  estate  unless  the  wife  joins.  They 
may  convev  their  respective  interests  in  common  property  directly  to  each 
other.  A  married  woman  may  contract,  and  sue  and  be  sued,  as  though  un- 
married. All  laws  imposing  civil  disabilities  on  the  wife  which  are  not  im- 
posed also  upon  the  husband  are  abolished.  The  rights  of  both  parents  to 
the  care  and  custody  of  children  are  equal.  Dower  and  curtesy  are  abolished. 
A  woman  is  of  full  as;e  at  the  are  of  eighteen. 
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In  West  Virginia,  the  real  and  personal  property  of  a  married  woman 
acquired  from  any  person  other  than  her  husband  is  secured  to  her  separate 
use,  free  from  the  control  or  debts  of  her  husband.  And  her  earnings,  and  the 
real  and  personal  property  purchased  with  the  proceeds  thereof,  remain  her 
separate  property  free  from  his  control  or  debts.  If  living  separate  and 
apart  from  her  husband,  she  may  convey  her  property,  otherwise  if  the  prop- 
erty be  real  estate,  her  husband  must  join  in  the  deed.  She  may  insure  her 
husband's  life  for  her  own  benefit,  provided  the  premium  does  not  exceed 
one  hundred  and  fifty  dollars.  She  may  hold  and  enjoy  patents  for  her  in- 
ventions ;  may  make  deposits  in  the  bank ;  may  hold  stock  in  corporations 
(other  than  mutual  fire  insurance  companies),  and  vote  on  the  same.  Her 
husband  is  liable  for  her  debts  contracted  before  marriage  only  to  the  ex- 
tent of  the  property  received  by  him  through  her.  She  may  sue  and  be  sued 
alone  in  regard  to  her  separate  estate.  If  living  apart  from  her  husband 
she  may  carry  on  business  in  her  own  name  and  the  capital  and  profits  of 
such  business  are  her  separate  property. 


WISCONSIN. 

The  real  and  personal  property  of  the  wife  at  the  time  of  marriage,  and 
the  income  thereof,  and  any  which  she  may  receive  by  inheritance,  gift,  grant, 
devise,  or  bequest  from  any  person  other  than  her  husband,  is  her  separate 
property,  not  subject  to  the  disposal  of  the  husband,  or  liable  for  his  debts. 
She  may  convey  her  propertj',  real  or  personal,  as  if  unmarried,  and  her  hus- 
band need  not  join  in  her  deed,  but  will,  notwithstanding,  be  barred  of  any 
right  of  curtesy.  A  deed  or  mortgage  of  the  homestead  is  void  v/ithout  her 
signature.  The  wife's  individual  earnings  are  her  separate  property.  A 
policy  of  insurance  for  the  benefit  of  a  married  woman  inures  to  her  sole  and 
separate  use  and  that  of  her  children.  Her  separate  estate  is  liable  for  debts 
codtgacted  by  her  on  its  credit,  but  is  not  liable  for  family  expenses  except 
by  express  contract.  She  may  dispose  of  her  separate  estate  in  all  respects 
as  an  unmarried  woman,  and  may  deal  with  her  husband  in  reference  to 
such  estate  in  the  same  manner  as  with  a  stranger.  Women  become  of  age 
at  twenty-one,  but  may  make  a  will  and  bar  dower  at  eighteen. 


WYOMING. 

The  rights  of  a  married  woman  in  respect  to  her  property  are  nearly  the 
same  as  though  she  were  unmarried.  She  may  make  a  will,  sue  and  be  sued, 
make  contracts,  carry  on  business,  retain  her  own  earnings,  hold  and  convey 
property,  real  and  personal,  free  from  the  control  or  interference  of  her  hus- 
band, and  from  liability  for  his  debts.  She  may  hold  office  and  vote  at 
elections.  She  cannot,  however,  be  appointed  administratrix.  Dower  and 
curtesy  are   abolished. 


CANADA. 

In  the  provinces  of  the  Dominion,  generally,  a  married  woman  holds  all 
her  property  and  earnings  free  from  the  control  of  her  husband.  It  is  liable 
for  her  debts  before  marriage,  and  her  husband  is  not.  She  may  manage  it 
and  bequeath  it.  She  is  entitled  to  dower,  but  there  is  no  tenancy  by  curtesy. 
In  the  Province  of  Quebec  the  law  is  modified  by  the  French  law.  There 
all  the  personal  property  and  gains  of  both  parties  are  put  together  and  form 
the  community  property,  which  the  husband  administers.  Each  can  bequeath 
only  his  or  her  interest,  and  the  heirs  of  each  inherit  the  interest  of  each. 
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It  should  be  added,  that  the  wife  may  everywhere  even  by 
common  law  be  the  agent  of  the  husband,  and  transact  for  him 
his  business  transactions,  making,  accepting,  or  indorsing  bills 
or  notes,  purchasing  goods,  rendering  bills,  collecting  money 
and  receipting  for  it,  and  in  general  entering  into  any  contract 
so  as  to  bind  him,  if  she  has  his  authority  to  do  so.  And  while 
they  continue  to  live  together,  the  law  considers  the  wife  as 
clothed  with  authority  by  the  husband  to  buy  for  him  and  his 
family  all  things  necessary  in  kind  and  quantity  for  the  proper 
support  of  his  family ;  and  for  such  purchases  made  by  her,  he 
is  liable. 

The  husband  is  responsible  for  necessaries  supplied  to  his 
wife,  if  he  does  not  supply  them  himself.  And  he  continues 
so  liable  if  he  turns  her  out  of  his  house,  or  otherwise  separates 
himself  from  her,  without  good  cause.  But  he  is  not  so  liable 
if  she  deserts  him  (unless  on  extreme  provocation),  or  if  he 
turns  her  away  for  good  cause. 

If  she  leaves  him  because  he  treats  her  so  ill  that  she  has 
good  right  to  go  from  him  and  his  house,  this  is  the  same  thing 
as  turning  her  away ;  and  she  carries  with  her  his  credit  for  all 
necessaries  supplied  to  her.  But  what  the  misconduct  must  be 
to  give  this  right,  is  uncertain.  Some  English  cases  are  very 
severe  on  this  point.  In  one,  a  husband  brought  a  prostitute 
into  his  house,  and  confined  his  wife  to  her  own  room  under 
pretence  of  her  insanity.  But  the  court  held  this  to  be  insuffi 
cient.  The  Supreme  Court  of  New  York,  in  commenting  upon 
this  case,  said  that  "the  doctrine  contained  in  it  cannot  be  law 
m  a  Christian  country."  In  America  the  law  must  be,  and 
undoubtedly  is,  that  the  wife  is  not  obliged  to  stay  and  endure 
cruelty  or  indecency. 

It  may  be  added,  that  if  a  man  lives  with  a  woman  as  his 
wife,  and  represents  her  to  be  so,  he  is  liable  for  necessaries 
supplied  to  her,  and  for  her  contracts,  in  the  same  way  as  if  she 
were  his  wife;  and  this  even  to  one  who  knows  that  she  is  not 
his  wife. 

The  statutes  of  which  we  have  given  an  abstract  are  intended 
to  secure  to  a  married  woman   all   her  rights.      ]jut  in  all  parts 
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of  this  country,  women  about  to  marry — or  their  friends  for 
them — often  wish  to  secure  to  them  certain  powers  and  rights, 
and  to  limit  these  in  certain  ways,  or  to  make  sure  that  their 
property  is  in  safe  and  skilful  hands.  This  can  only  be  done  by 
conveying  and  transferring  the  property  to  Trustees  ;  that  is, 
to  certain  persons  to  hold  the  same  in  trust.  This  is  done  by  a 
legal  instrument,  which  is  almost  always  an  hidenture ;  by 
which  is  meant  an  instrument  under  seal  between  two  or  more 
parties.  This  instrument  must  set  forth  precisely,  and  with 
legal  accuracy,  just  what  the  trust  is;  that  is  to  say,  just  what 
the  trustees,  or  the  woman,  or  her  husband  may  do,  and  just 
what  they  must  do.  This  is  one  of  those  instruments  which 
require  peculiar  care  and  exactness.  We  give  as  models,  or 
forms,  two,  differing  in  their  terms  and  purposes.  Both  were 
drawn  by  very  skilful  lawyers,  and  with  such  changes,  of 
omission  or  addition  or  alteration,  as  the  circumstances  of  any 
case  or  the  wishes  of  the  parties  make  necessary,  will  be  useful 
and  safe  guides  in  the  preparation  of  such  instruments. 

(4.) 

Aji  Indenture  to  put  in  Trust  the  Property  of  an  Unmarried 

"Woman. 

This  Indenture  of  two  parts,  made  and  concluded  this  day  of 

,  A.D.  nineteen  hundred  and  ,  by  and  between 

ii  ,  single  woman,  of  the  first  part,  and  ,  and 

,  of  ,  of  the  second  part, 

Witnesseth,  That  the  said  party  of  the  first  part  is  seized  and  possessed 
of  certain  real  and  personal  estate,  to  wit,  one  undivided  moiety  of  the 
reversion  in  and  of  a  messuage  and  land  in  ,  bounded  as  follows; 

a  mortgage  of  a  lot  of  land  bounded  on  Street,  and  described  in  the 

deed  of  to  ,  which  is  recorded  in  the  Registry 

of  Deeds,  lib.  ,  fol.  ;  a  mortgage  of  a  lot  of  land  bounded  on 

Street,  and  described  in  the  deed  of  ,  recorded  in 

the  said  Registry,  lib.  ,  fol.  ;  a  mortgage  of  two  lots  of  land 

bounded  on  Street,  and  described  in  the  deed  of  to  , 

recorded  in  the  said  Registry,  lib.  ,  fol.  ;  a  mortgage  of  a  lot  of 

land  bounded  on  Street,  and  described  in  the  deed  of  to 

recorded  in  the  Registry  aforesaid,  lib.  ,  fol.  ;  one  hundred  shares 

in  the  capital  stock  of  the  Bank  in  ;  twenty-five  shares  in 

the  capital  stock  of   the  Bank  in  ;  and  fifty  shares  in  the 
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capital  stock  of  the  Bank  of  ;  also  a  note  of  hand  signed  by  the 

said  ,  for  the  sum  of   fifteen  thousand  dollars;    a  note  of   hand 

signed  by  the  said  ,  for  the  sum  of  three  thousand  dollars;  a  note 

of  hand  signed  by  and  ,  for  the  sum  of  two  thousand 

five  hundred  dollars;  a  note  of  hand  signed  by  ,  for  the  sum  of 

six  thousand  dollars,  which  notes  are  severally  secured  by  the  lands  and 
tenements,  mortgaged  as  aforesaid ;  also  a  note  of  hand  signed  by 
for  the  sum  of  one  thousand  dollars. 

All  which  real  and  personal  estate  the  said  party  of  the  first  part  is 
desirous  that  the  party  of  the  second  part  should  have  and  hold  in  trust  for 
certain  uses  and  purposes  hereinafter  set  forth  and  expressed  ;  and  in  con- 
formity with  said  intention,  and  for  the  purpose  of  carrying  the  same  into 
effect,  the  said  party  of  the  first  part,  in  consideration  of  the  sum  of  five 
dollars  paid  to  her  by  the  party  of  the  second  part,  the  receipt  of  which  she 
doth  hereby  acknowledge,  and  for  divers  other  good  considerations  moving 
her  thereto,  hath  given,  granted,  sold,  and  conveyed,  and  doth  give,  grant, 
bargain,  sell,  and  convey,  all  tlie  said  lands,  tenements,  and  real  estate,  and 
doth  hereby  bargain,  sell,  transfer,  assign,  and  set  over  all  the  aforesaid 
chattels  and  personal  estate,  as  the  same  are  above  specified  and  described, 
unto  the  said  and  ,  and  their  heirs  and  assigns.     Ta 

have  and  to  hold  the  said  granted  premises  unto  the  said  and 

,  and  their  heirs  and  assigns,  and  to  the  survivor  of  them  and 
his  heirs  and  assigns  forever  to  their  own  use,  but  in  trust  nevertheless  for 
the  purposes,  objects,  and  intents  hereinafter  set  forth  and  expressed,  and 
for  none  other,  namely  : 

First,  That  the  said  trustees  and  their  successors  in  the  said  trust  shaU 
permit  the  said  party  of  the  first  part,  without  any  hindrance  or  interference 
by  them,  so  long  as  she  shall  remain  sole  and  unmarried,  and  shall  see  fit  so 
to  do,  to  receive  and  take  in  her  proper  person,  or  by  her  agent  or  attorney, 
the  rents,  income,  dividends,  interest,  and  profits  of  the  said  trust  estate, 
real  and  personal,  without  any  accountability  therefor,  to  them  the  said 
parties  of  the  second  part ;  but  if  required  by  her,  the  said  party  of  the  first 
part,  so  to  do,  the  said  trustees  and  their  successors  shall  collect  and  receive 
the  said  rents,  income,  and  profits  of  the  trust  estate,  and  shall  from  time  to 
time  pay  over  the  same  unto  the  sai  1  party  of  the  first  part  for  her  own  use. 

Secondly,  That  from  and  after  tlie  solemnization  of  the  marriage  of  the 
said  party  of  the  first  part,  whenever  that  event  may  take  place,  the  said 
trustees  and  their  successors  shall  collect,  take,  and  receive  all  the  rents, 
income,  and  profits  of  the  trust  estate,  real  and  personal,  and  shall  from 
time  to  time  pay  over  the  same  to  the  said  party  of  the  first  part,  to  and 
upon  her  separate  order  or  receipt,  made  and  signed  by  her,  at  or  about  the 
time  of  such  payments  respectively,  and  for  her  proper  use,  free  from  tlie 
control  or  interference  of  any  husband  she  may  have. 

Thirdly,  That  at  and  after  the  decease  of  saiJ  party  of  the  first  part,  the 
said  trustees  and  their  successors  shall  be  seized  and  possessed  of  the  said 
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trust  estate  to  and  for  the  use  of  such  person  or  persons  as  the  said  party  of 
the  first  part,  by  any  last  will  and  testament,  duly  executed,  if  she  die  sole 
and  unmarried,  or,  in  case  she  be  at  her  decease  a  married  woman,  by 
any  paper  writing  signed  by  her  in  presence  of  two  or  m.ore  credible 
witnesses,  shall  order,  and  appoint  to  take,  receive,  and  hold  the  same,  and 
in  such  shares  and  manner,  and  upon  such  terms  and  conditions,  as  she 
shall  direct,  order,  and  a]ipoint  as  aforesaid  ;  and  in  case  the  said  party  of 
the  first  i)art  shall  omit  to  make  any  such  will  or  testamentary  appointment, 
then  the  said  trustees  and  their  successors  shall  hold  the  trust  estate  to  the 
use  of  such  person  or  persons  as  by  the  laws  of  this  Commonwealth  would, 
in  case  the  party  of  the  first  part  had  died  seized  and  possessed  of  the  then 
existing  trust  property  in  her  own  riglit,  have  been  entitled  to  the  same  as 
heirs-at-law,  or  distributees;  proi'ided  always^  that  in  such  case  the  husband 
of  the  said  party  of  the  first  part,  if  she  leave  a  husband,  shall  be  entitled 
to  his  life  estate  in  all  the  real  estate,  as  if  he  were  tenant  by  the  curtesy  in 
and  of  ttie  same,  and  be  subject  to  all  the  duties  incident  to  a  tenant  by  the 
curtesy. 

Fourthly,  That  the  said  trustees  and  their  successors  shall  keep  the  said 
trust  estate,  real  and  personal,  constantly  invested  in  the  most  safe  and 
profitable  manner  in  their  power,  but  relying  always  on  their  discretion  in 
this  behalf,  and  shall  accordingly  have  power  to  sell  and  dispose  of  any  of 
the  said  trust  estate,  and  to  make  and  pass  all  necessary  deeds  and  instru- 
ments of  conveyance  thereof,  and  to  purchase  any  other  estate,  real  or 
personal  and  the  same  to  sell  again,  and  so  from  time  to  time  to  change  the 
property  composing  the  trust  fund  and  estate  ;  provided  always,  that  all  real 
and  pensonal  estate  which  may  be  purchased  by  tiiem  the  said  trustees  with 
the  trust  moneys,  or  the  proceeds  of  sale  of  the  trust  property,  shall  be 
conveyed  and  assigned  to  them  and  their  successors  as  trustees  as  aforesaid, 
and  shall  be  holden  always  upon  the  same  trusts,  and  with  the  same  powers, 
and  for  the  same  purposes,  as  are  set  forth  and  declared  in  this  indenture  of 
and  concerning  the  estate  firstly  above  described  and  conveyed  to  the  said 
trustees. 

Fifthly,  That  the  said  trustees  or  their  successors,  in  case  the  said  prirt)' 
of  the  first  part  shall  so  order  and  direct,  shall  invest  the  trust  money  or 
estate,  or  such  part  thereof  as  they  shall  be  ordered  as  aforesaid,  in  the 
purchase  of  such  house  for  tlie  habitation  and  dwelling  of  the  said  party  of 
tlie  first  part  as  she  may  select,  and  shall  lay  out  and  expend  such  other 
l)art  of  the  said  trust  money  and  estate  as  she,  the  said  party,  shall  order 
and  direct,  in  the  purchase  of  such  furniture,  plate,  horses,  and  equipages, 
as  she  may  choose  and  select  for  lier  own  use  ;  and  shall  permit  her,  the 
said  party  of  the  first  part,  with  any  husband  she  may  have,  to  occupy  and 
inliabit  the  said  house,  and  to  use  and  enjoy  the  said  furniture,  plate, 
carriages,  and  horses  without  impeachment  of  waste,  and  without  any 
accountability  to  them  the  said  trustees  for  tlie  reasonable  wear  and  use 
thereof,  or  injury  by  casuilty,  and   the  trustees   shall  keep  the  said  house 
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and  furniture  insured  against  fire,  and,  in  case  of  loss  or  injury  by  fire,  sliall 
lay  out  and  expend  the  money  which  they  may  receive  from  the  assurers,  in 
the  repairing  or  rebuilding  of  tlie  said  house,  if  so  directed  by  the  said 
party  of  the  first  part,  and  in  tlie  purchase  of  other  and  new  furniture,  plate, 
horses,  and  equipages  in  place  of  those  which  have  been  injured  or  destroyed 
by  fire,  and  sliall  permit  the  said  party  of  the  first  part  to  use  and  enjoy  the 
same  in  manner  aforesaid.  And  the  said  trustees  and  their  successors  shall, 
when  required  by  the  said  party  of  the  first  part  so  to  do,  sell  and  dispose 
o£  any  house  which  may  have  been  purchased  by  therri  for  the  personal 
occupation  and  habitation  of  the  said  party  of  the  first  part,  and  shall  in 
manner  aforesaid  lay  out  the  proceeds  of  sale  of  such  house,  and  such  other 
moneys  as  she  shall  direct,  in  the  purchase  of  such  otlier  house  as  she  shall 
select  and  direct  them  to  purchase,  and  sliall  permit  her  to  occupy  the  same 
in  manner  above  set  forth  and  expressed;  and  they  shall  also,  when  directed 
by  the  said  party  of  the  first  part,  sell  and  dispose  of  any  of  the  furniture 
and  other  chattels,  so  as  aforesaid,  purchased  by  them  for  her  use,  and  shall 
from  time  to  time  lay  out  and  expend  the  proceeds  of  such  sales  and  such 
other  sums  of  money  as  they  shall  be  directed  by  the  said  party  of  the  first 
part  to  do,  in  the  purchase  of  such  other  furniture,  pLite,  horses,  and 
equipages  as  she  shall  select  for  her  own  use ;  and  shall  permit  her  to  use 
and  enjoy  the  same  in  manner  aforesaid  ;  provided  always,  that  in  case  of 
any  attempt  by  any  person  to  sell  or  remove  the  said  furniture  or  other 
chattels  out  of  the  personal  care  and  custody  of  the  party  of  the  first  part, 
without  the  consent  of  the  trustees,  they  shall  forthwith  take  possession 
thereof,  and  convert  the  chattels  so  attempted  to  be  removed  or  sold,  into 
money,  and  shall  hold  the  said  money  upon  the  trusts  and  for  the  uses  set 
forth  in  this  indenture  ;  and  in  all  the  cases  in  which  any  order  or  direction 
shall  be  given  by  the  said  party  of  the  first  part  it  shall  be  in  writing,  and 
be  signed  by  her  in  presence  of  one  witness  at  least. 

Sixthly,  That  in  case  of  the  decease  of  the  said  trustees,  or  either  ©f 
them,  others  shall  be  nominated  by  the  party  of  the  first  part  (if  she  see  fit 
so  to  do),  to  be  appointed  as  trustees  in  the  place  of  the  deceased;  and 
upon  such  nomination  being  made  and  notified  to  the  surviving  trustee,  he 
shall  forthwith,  if  such  person  be  suitable,  make  and  execute  all  such  instru- 
ments in  the  law  as  shall  be  needful  in  the  opinion  of  counsel,  to  associate 
such  person  in  the  said  trust,  and  to  transfer  and  convey  to  him  the  same 
interest  in  the  trust  estate,  with  the  same  powers  over  the  same,  and  subject 
to  the  same  duties,  as  are  vested  in  and  assumed  by  the  parties  of  the  second 
part  in  and  by  this  instrument  and  the  laws  of  the  land.  And  in  case  either 
of  the  said  trustees,  the  parties  of  the  second  part,  or  their  successors,  shall 
wish  to  resign  said  trust,  they  shall  be  at  liberty  to  do  so,  first  giving  reason- 
able notice  to  the  party  of  the  first  part,  that  she  may  find  some  suitable 
person,  who  shall  be  acceptable  to  the  remaining  trustee,  to  assume  the  said 
trust  in  place  of  the  trustee  resigning  ;  and  the  same  proceedings  shall  then 
be  had  for  the  introduction  and  appointment  of  a  new  trustee  as  are  above 
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provided  in  case  of  the  decease  of  a  trustee  ;  and  in  case  of  the  decease  or 
resignation  at  any  time  of  any  of  the  persons  who  may  be  hereafter 
appointed  trustees,  in  manner  aforesaid,  similar  proceedings  shall  be  had  for 
supplying  the  vacancy  created  by  such  decease  or  resignation.  And  the 
trust  fund,  property,  and  estate  shall  always  be  had  and  held  by  the  persons 
so  appointed  from  time  to  time  in  trust  for  the  uses  and  purposes  set  forth 
in  this  indenture,  and  none  other.  And  all  nominations  made  as  aforesaid 
shall  be  in  writing. 

Seventhly,  That  the  purchasers  of  any  estate,  real  or  personal,  which 
may  be  sold  and  conveyed  by  the  trustees  under  this  indenture,  shall  not  be 
bound  to  see  to  the  application  of  the  purchase-money :  but  the  receipt  and 
acquittance  of  the  trustees  shall  be  a  full  and  adequate  discharge  to  such 
purchasers  for  such  purchase- money. 

Eighthly,  That  all  the  expenses  and  incidental  charges  of  the  trustees 
shall  be  deducted  from  the  income  of  the  trust  property,  as  well  as  a 
reasonable  allowance  to  the  trustees  for  their  own  services. 

Ninthly,  That  the  resignation  of  any  trustee  shall  not  be,  nor  be  pleadec' 
as,  a  bar  to  the  chancery  jurisdiction  of  the  courts  of  the  Commonwealth, 
in  case  a  resort  against  such  trustee  to  the  said  court  shall  be  necessary. 

Tenthly,  That  the  trustees  under  this  indenture,  each  for  himself  and 
not  for  each  other,  shall  be  responsible  for  the  want  of  due  diligence  only  in 
the  execution  of  the  said  trusts,  and  for  their  wilful  defaults,  and  in  case  oi 
the  omission  bv  the  party  of  the  first  part  to  nominate  a  successor  to  either 
of  the  parties  of  the  second  part,  or  to  any  person  appointed  instead  of  them, 
or  ehher  of  them  who  may  resign  or  decease,  the  surviving  or  continuing 
trustee  shall  have  power  and  authority  to  execute  all  the  trusts  herein 
specified  and  declared,  in  as  ample  inanner  as  both  tlu  said  parties  of  the 
second  part  might  jointly  have  done. 

In  Testimony  "Whereof,  The  s^id  and  hereto 

set  their  hands  and  seals,  the  day  and  year  first  above  written. 

{Signatures.)     {Seals.) 

Signed,  Sealed,  and  Delivered  in  Presence  of 
(Witnesses^ 

May    19 

Then  the  within-named  acknowledged  this  instrument  to  be 

his  free  act  and  deed  before  me. 

(Signed)  Justice  of  the  Peace. 

(5.) 

Another  Form  of  Indenture  in  Trust,  for  Property  of 
Unmarried  "Women. 

This  Indenture,  Made  and  concluded  this  day  of  ,  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and  ,  by  and  between 

,  of  in  the  county  of  ,  single  woman,  of  the  one  part, 
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and  of  said  the  father  of  the  said  ,  of  the  other 

part :  Witnesseth, 

Whereas  the  said  is  seized  and  possessed  in  her  own  right, 

wif  tlie  t'oUowing-described  real  estate  ; 

and  is  also  seized  and  possessed  of  a  certain  piece  of  land, 
situate  in  said  ;  with  the  buildings  thereon  standing,  and  privileges 

and  appurtenances  thereto  belonging;  the  whole  of  which  were  conveyed  by 
to  ,  by  deed  bearing  date  the  of  ,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  ,  and  recorded 

in  the  Registry  of  Deeds  for  said  county,  lib.  ,  fol.  .     And 

whereas  the  said  is  possessed  of  the  following  personal  estate : 

to  wit,  of  shares,  of  the  capital  stock,  of  the  Bank 

in  ,  and  is  also  possessed  of  the  promissory  note  of 

for  the  sum  of  dollars,  dated  and  payable  ; 

and  also  of  the  bond  of  ,  and  ,  dated  the  day  o£ 

,  in  the  year  of  our  Lord  one  tho'^sand    nine  hundred  and  , 

conditioned  for  the  payment  of  dollars  and  interest.     And 

whereas  she,  the  said  ,  is  desirous  of  securing  the  said  estate, 

both  real  and  personal,  in  the  event  of  her  marriage,  to  her  sole  use  and 
benefit ;  and  for  this  purpose  it  hath  been  agreed,  that  all  the  estate  and 
property  aforesaid  shall  be  granted,  assigned,  and  transferred  unto  the  said 
,  and  to  such  other  trustee  as  shall  hereafter  be  appointed  accord- 
ing to  the  provisions  hereinafter  expressed,  to  be  held  in  trust  by  them  for 
the  separate  and  sole  use  and  benefit  of  her,  the  said  ,  and  her 

heirs  (notwithstanding  any  such  coverture),  upon  the  terms  and  conditions, 
for  the  uses,  intents,  and  purposes,  under  the  limitations,  and  for  and  during 
the  time,  as  hereinafter  is  expressed. 

Now,  this  indenture  witnesseth,  that  the  said  ,  in  consideration 

of  the  premises,  and  of  the  covenants  hereinafter  contained,  and  also  of 
one  dollar  now  paid  to  her  by  the  said  ,  the  receipt  whereof  '%\ 

hereby  acknowledged,  hath  granted,  bargained,  sold,  and  transferred,  and 
L/  these  presents  doth  grant,  bargain,  sell,  and  transfer,  unto  the  said 

,  his  heirs  and  assigns,  forever,  all  the  real  and  personal  estate,  stocks, 
notes,  and  bond,  hereinbefore  described  and  specified  : 

To  have  and  to  hold  the  same  to  him,  the  said  ,  his  heirs  and 

assigns,  forever,  to  and  for  the  several  uses,  trusts,  and  purposes,  and 
subject  to  the  several  provisions,  limitations,  powers,  and  agreements, 
hereinafter  limited,  deck-'Cu,  and  expressed  ;  that  is  to  say,  to  the  sole  use 
and  behoof  of  the  said  and  her  heirs  until  the  solemnization  of 

any  such  marriage,  and,  from  and  immediately  aftenvards,  to  and  for  the 
following  uses,  intents,  and  purposes,  to  wit : 

That  the  said  estate,  both  real  and  personal,  stocks,  notes,   and  bond, 
shall  be  held,  by  him,  the  said  and  his  successor  in  said  trust 

in  the  manner  hereinafter  expressed  and  provided,  to  the  sole  use  and 
separate  benefit  of  her   the    said  ,  without    being   liable    to    the 

debts,  incumbrances,  or  control  of  any  husband  she  may  have  during  the 
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existence  and  continuance  of  said  trust ;  that  said  shall,  from  time 

to  time,  lease  and  demise  said  real  estate  to  the  best  protit  and  advantage, 
and,  at  such  time  as  he  shall  see  fit  and  think  proper,  sell  and  dispose  of  all 
or  any  part  of  said  real  estate,  upon  the  most  advantageous  terms,  for  the 
interest  of  said  ,  and  shall  invest  the  proceeds  ;  and,  upon  pay- 

ment of  the  stocks,  notes,  or  bond  aforesaid,  invest  the  same  in  like  manner  ; 
that  he  shall  pay  all  the  rents  and  profits  of  said  real  estate,  and  the  interest 
and  income  of  said  funds,  and  also  the  interest  and  income  of  said  personal 
property  hereby  assigned,  and  all  the  net  profits  arising  and  accruing  there- 
from, as  well  as  such  portion  of  the  principal  as  he  shall  judge  necessary 
for  her  convenience  and  support,  unto  her,  the  ,  or  to  such  person 

or  persons  as  she  shall  in  writing,  without  the  signature  or  interference  of 
any  husband,  appoint,  for  and  during  the  n  tural  life  of  her,  the  said 

,  that  is  to  say,  for  and  during  the  term  for  which  said  trust 

shall  continue,  according  to  the  provisions  and  limitations  hereinafter  ex- 
pressed; and,  after  the  decease  of  the  said  ,  the  remaining  income 
.ind  profit  unpaid,  to  the  child  or  children  of  the  said  ,  if  she  shaU 
leave  any ;  and,  upon  such  decease,  grant,  convey,  and  transfer  the  same: 
estate,  both  real  and  personal,  and  any  investments  in  funds,  unto  such  child 
or  children,  his  and  their  heirs  and  assigns,  forever ;  and  also  grant  and  con- 
>rey,  in  like  manner,  any  real  estate  which  may  be  purchased  with  the  pro- 
ceeds of  said  property  ;  and  in  case  the  said  should  die  without 
issue,  then  to  grant,  convey,  and  transfer  the  same,  in  like  manner,  unto  the 
lieirs-at-law  of  her  the  said 

And   the  said  ,  for  himself,  his  heirs,  executors,  and  admmis- 

Irators,  doth  covenant,  grant,  and  agree,  to  and  with  the  said  ,  her 

executors   and  administrators,  that  in  case  she,  the  said  ,  should 

desire  any  real  estate  to  be  purchased  with  any  part  of  said  capital  stock, 
funds,  or  interest,  of  the  estate  and  property  hereby  conveyed,  and  it  shouM 
be  deemed  advantageous  and  proper  by  the  said  to  comply  there, 

with,  then  he  will  make  a  purchase  thereof,  and  take  deeds  of  conveyance 
of  such  estate  in  his  name,  as  trustee,  and  will  hold  the  same  subject  to  the 
hke  trusts,  limitations,  powers,  and  agreements  as  are  herein  limited,  declared, 
jind  expressed ;  and  will  pay  over  the  rents  and  income  thereof  as  is  above 
provided,  unless  she,  the  said  ,  shall  choose  to  occupy  and  live  on 

the  same ;  and,  in  such  case,  no  rents  shall  be  exacted  or  required  of  any 
husband  of  the  said  .     And  upon  the  happening  of  the  death  of 

him,  the  said  ,  he  doth  further  covenant  that  his  heirs  or  executors 

or  administrators  shall  and  will,  as  soon  as  practicable  thereafter,  make  good 
and  sufficient  instruments  of  conveyance  to  transfer  and  grant  the  aforesaid 
estate,  both  real  and  personal,  or  such  parts  thereof  as  shall  then  remain 
undisposed  of,  and  such  as  may  be  purchased  by  him,  said  ,  in 

pursuance  of  the  trusts  and  intent  of  this  indenture,  unto  such  person  as 
snail  be  appointed  the  trustee  of  the  said  for  that  purpose  by  the 

Judge  of  Probate  '"'^r  the  District  of  for  the  time  being,  who  is,  in 

that  event,  authorized  to  make  the  appointment. 
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In  "Witness  Whereof,  The  said  parties  have   hereto  interchangeably 
set  their  hands  and  seals,  the  d.iy  and  \ear  first  above  written. 

(Signatures.)     (Seah.) 
Signed,  Sealed,  and  Delivered  in  Presence  of 
(  Witness.) 

,  ss.     30th  September,  A.  D.   19 
Then  personally  appeared  the  above-named  and 

jind  severally  acknowledged  this  indenture  to  be  their  free  act  and  deed. 

(Signature.)         yustice  of  the  Ptace. 


CHAPTER  VI. 

AGREEMENT  AND  ASSENT. 


SECTION  I. 

TH£   LEGAL    MEANING    OF    AGREEMENT. 

No  coiiti^ct  wLich  the  law  will  recognize  and  enforce  exists, 
uiiiil  the  parties  to  it  have  agreed  upon  the  same  thing,  in  the 
same  sense.  Thus,  m  a  case  where  the  defendants  by  letter 
offered  to  the  plaintiffs  a  certain  quantity  of  "good"  barley,  at 
a  certain  price.  Plaintiffs  replied:  "We  accept  your  offer, 
expecting  you  will  give  us  fine  barley  and  full  weight."  The 
jury  found  that  there  was  a  distinction  in  the  trade  between  the 
words  "good"  and  "fine,"  and  the  court  held  that  there  was 
not  a  sufficient  acceptance  to  sustain  an  action  for  non-delivery 
of  the  barley.  So  where  a  person  sent  an  order  to  a  merchant 
for  a  particular  quantity  of  goods  on  certain  terms  of  credit, 
and  the  merchant  sent  a  less  quantity  of  goods,  and  at  a  shorter 
credit,  and  the  goods  were  lost  by  the  way,  it  was  held  by  the 
court  that  the  merchant  must  bear  the  loss,  for  there  was  na 
sale  or  contract  between  the  parties. 

There  is  an  api)arent  exception  to  this  rule,  when,  for  exam- 
ple, A  declares  that  he  was  not  understood  by  V>,  or  did  not 
understand  K,  in  a  certain  transaction,  and  that  there  is  there- 
fore no  bargain  between  them  ;  and  1^  replies  by  showing  that 
the  language  used  on  both  sides  was  explicit  and  unequivocal, 
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and  constituted  a  distinct  contract.  Here,  B  would  prevail 
The  reason  is,  that  the  law  presumes  that  every  person  means 
that  which  he  distinctly  says.  If  A  had  offered  to  sell  B  his 
horse  for  twenty  dollars,  and  received  the  money,  and  then 
tendered  to  B  his  cow,  on  the  ground  that  he  was  thinking  only 
of  his  cow,  and  used  the  word  Jiorse  by  mistake,  this  would  not 
avoid  his  obligation,  unless  he  could  show  that  the  mistake  was 
known  to  B;  and  then  the  bargain  would  be  fraudulent  on  B'.s 
part.  This  would  be  an  extreme  case  ;  but  difficult  questions 
of  this  sort  often  arise.  If  A  had  agreed  to  sell,  and  had  actu- 
ally delivered,  a  cargo  of  shingles  at  "3.25,"  supposing  that  he 
was  to  receive  that  price  for  a  "bunch,"  which  contains  five 
hundred,  and  B  supposed  that  he  had  bought  them  at  that  price 
for  a  "thousand,"  which  view  should  prevail.''  The  answer 
would  be,  first,  that  if  there  was,  honestly  and  actually,  a 
mutual  mistake,  there  was  no  contract,  and  the  shingles  should 
be  returned.  But,  secondly,  if  a  jury  should  be  satisfied,  from 
the  words  used,  from  the  usage  prevailing  wher^  the  bargain 
was  made  and  known  to  the  parties,  or  from  other  rircumstances 
attending  the  bargain,  that  B  knew  that  A  was  er'pecting  that 
price  for  a  bunch,  B  would  have  to  pay  it ;  and  if  thcv  were  satis- 
fied that  A  knew  that  B  supposed  himself  to  be  buying  the 
shingles  by  the  thousand,  then  A  could  not  reclaim  the 
shingles,  nor  recover  more  than  that  price.  There  was  such  a 
case  so  decided. 

In  construing  a  contract,  the  actual  and  honest  irtention  of 
the  parties  is  always  regarded  as  an  important  guide.  But  it 
must  be  their  intention  as  expressed  in  the  contrai:t. 

If  the  parties,  or  either  of  them,  show  that  a  bargain  was 
honestly  but  mistakenly  made,  which  was  materially  different 
from  that  intended  to  be  made,  it  would  be  a  good  groimd  for 
declaring  that  there  was  no  contract. 

Mistakes  of  fact  in  a  contract  can  be  corrected  by  the  courts, 
but  not  mistakes  of  law ;  no  man  being  permitted  tc  take 
advantage  of  a  mistake  of  the  law,  either  to  enforce  a  right,  cr 
avoid  an  obligation  ;  for  it  would  be  obviously  dangerous  and 
unwise  to  encourage  ignorance  of  the  law  by  permitting  a  party 
to  profit,  or  to  escape,  by  his  ignorance.     But  the  law  which 
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one  is  required  at  his  peril  to  know,  is  the  law  of  his  own  coun- 
try. Ignorance  of  the  law  of  a  foreign  state  is  ignorance  of 
fact.  In  this  respect  the  several  States  of  the  Union  are  foreign 
to  each  other.  Hence,  money  paid  through  ignorance  or  mis- 
take of  the  law  of  another  State  may  be  recovered  back. 

Fraud  annuls  all  obligation  and  all  contracts  into  which  it 
enters,  and  the  law  relieves  the  party  defrauded.  If  both  of  the 
parties  act  fraudulently,  neither  can  take  advantage  of  the  fraud 
of  the  other;  and  if  one  acts  fraudulently,  he  cannot  set  his 
own  fraud  aside  for  his  own  benefit.  Thus,  if  one  gives  a 
fraudulent  bill  of  sale  of  property,  for  the  purpose  of  defraud- 
ing his  creditors,  lie  cannot  set  that  bill  aside  and  annul  that 
sale,  although  those  who  are  injured  by  it  may. 

SECTION  II. 

WHAT    IS   AN    ASSENT.? 

The  most  important  application  of  the  rule  stated  at  the 
beginning  of  this  chapter,  is  the  requirement  that  an  accept- 
ance of  a  proposition  must  be  a  simple  and  direct  afhrmative, 
in  order  to  constitute  a  contract.  For  if  the  party  receiving 
the  proposition  or  offer  accepts  it  on  any  condition,  or  with  any 
change  of  its  terms  or  provisions  which  is  not  altogether  imma- 
terial, it  is  no  contract  until  the  party  making  the  offer  consents 
to  those  modifications. 

Therefore,  if  a  party  offers  to  buy  certain  goods  at  a  certain 
price,  and  directs  how  the  goods  shall  be  sent  to  him,  and  the 
owner  accepts  the  offer  and  sends  the  goods  as  directed,  and 
they  are  lost  on  the  way,  it  is  the  buyer's  loss,  because  the 
goods  were  his  by  the  sale,  which  was  completed  when  the  offer 
was  accepted.  But  if  the  owner  accepts  the  offer,  and  in  his 
acceptance  makes  any  material  modificaticMi  of  its  terms,  and 
then  sends  the  goods,  and  they  are  lost,  it  is  his  loss  now,  because 
the  contract  of  sale  was  not  completed. 

Nor  will  a  voluntary  compliance  with  the  conditions  and 
terms  of  a  proposed  contract  always  make  it  a  contract  obliga- 
tory on  the  other  party,  unless  there  have  been  an  accession  to, 
or  an  acceptance  of,  the  proposition  itself.     In  general,  if  A 
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says  to  B,  if  you  will  do  this,  I  will  do  that ;  and  B  instantly 
does  what  was  proposed  to  him,  this  doing  so  is  an  acceptance, 
and  A  is  bound.  But  if  the  doing  of  the  thing  may  be  some- 
thing else  than  an  acceptance  of  the  offer,  or  if  the  thing  may 
be  done  for  some  other  reason  than  to  signify  an  acceptance  or 
assent,  there  must  be  express  acceptance  also,  or  there  is  no 
bargain. 

SECTION  III. 

OFFEKS   MADE   ON   TIME. 

It  sometimes  happens  that  one  party  makes  another  a  cen 
tain  offer,  and  gives  him  a  certain  time  in  which  he  may  accept 
it.  The  law  on  this  subject  was  once  somewhat  uncertain,  but 
may  now  be  considered  as  settled.  It  is  this :  If  A  makes  an 
offer  to  B,  which  B  at  once  accepts,  there  is  a  bargain.  But  it 
is  not  necessary  that  the  acceptance  should  follow  the  offer 
instantaneously.  B  may  take  time  to  consider,  and  although  A 
may  expressly  withdraw  his  offer  at  any  time  before  acceptance, 
yet  if  he  does  not  do  so,  B  may  accept  within  a  reasonable 
time ;  and  if  this  is  done,  A  cannot  say :  "  I  have  changed  my 
mind."  What  is  a  reasonable  time  must  depend  upon  the  cir- 
cumstances of  each  case.  If  A  when  he  makes  the  offer  says 
to  B  that  he  may  have  a  certain  time  wherein  to  accept  it,  and 
is  paid  by  B  for  thus  giving  him  time,  he  cannot  withdraw  the 
offer;  or  if  he  withdraws  it,  for  this  breach  of  his  contract,  the 
other  party,  B,  may  have  his  action  for  damages.  If  A  is  not 
paid  for  giving  the  time,  A  may  then  withdraw  the  offer  at  once, 
or  whenever  he  pleases,  provided  B  has  not  previously  accepted 
it.  But  if  B  has  accepted  the  offer  before  the  time  which  was 
given  expired,  and  before  the  offer  was  withdrawn,  then  A  is 
bound,  although  he  gave  the  time  voluntarily  and  without  con- 
sideration. For  his  offer  is  to  be  regarded  as  a  continuing  offer 
during  all  the  time  given,  imless  it  be  withdrawn.  A  railroad 
company  asked  for  the  terms  of  certain  land  they  thought  they 
might  wish  to  buy.  The  owner  said  in  a  letter,  they  might  have 
it  at  a  certain  price,  if  they  took  it  within  thirty  days.  After 
some  twenty-five  days  the  railroad  company  wrote  accepting  the 
offer.     The  owner  says,  No,  I  have  altered  my  mind ;  the  land 
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is  worth  more;  and  I  have  a  right  to  withdraw  my  offer,  because 
you  paid  me  nothing  for  the  time  of  thirty  days  aUowed  you. 
But  the  court  held  that  he  was  bound,  because  this  was  an  offer 
continued  through  the  thirty  days,  unless  withdrawn.  They 
said  that  the  writing  when  made  was  without  consideration,  and 
did  not  therefore  form  a  contract.  It  was  then  but  an  offer  to 
contract,  and  the  party  making  the  offer  most  undoubtedly 
might  have  withdrawn  it  at  any  time  before  acceptance.  BuC 
when  the  offer  was  accepted,  the  minds  of  the  parties  met,  and 
the  contract  was  complete,  and  no  withdrawal  could  then  be 
made. 

SECTION  IV. 

A  BARGAIN  BY  CORRESPONDENCE. 

When  a  contract  is  made  by  correspondence,  the  question 
occurs.  At  what  time,  or  by  what  act,  is  the  contract  completed? 
The  law  as  now  settled  in  this  country  may  be  stated  thus.  11 
A  writes  to  B  proposing  to  him  a  contract,  this  is  a  continue  J 
proposition  or  offer  of  A  until  it  reaches  B,  and  for  such  tinu 
afterwards  as  would  give  B  a  reasonable  opportunity  of  accepi- 
ing  it.  It  may  be  withdrawn  by  A  at  any  time  before  acceptance; 
but  is  not  withdrawn  in  law  until  a  notice  of  withdrawal  reaches 
B.  This  is  the  important  point.  Thus  if  A,  in  Boston,  writes 
to  B,  in  New  Orleans,  offering  him  a  certain  price  for  one 
hundred  bales  of  cotton  ;  and  the  next  day  alters  his  mind,  and 
writes  to  B,  withdrawing  his  offer ;  if  the  first  letter  reaches  B 
before  the  second  reaches  him,  although  after  \t  was  written  and 
mailed,  B  has  a  right  to  accept  the  offer  before  he  gets  the  letter 
withdrawing  it,  and  by  his  acceptance  he  binds  A.  But  if  B 
delays  his  acceptance  until  the  second  letter  reaches  him,  the 
offer  is  then  effectually  withdrawn.  It  is  a  sufficient  acceptance 
if  B  writes  to  A  declaring  his  acceptance,  and  puts  his  letter 
into  the  post-office.  It  seems  now  quite  clear,  that  as  soon  as 
the  letter  leaves  the  post-office,  or  is  beyond  the  reach  of  the 
writer,  the  acceptance  is  complete.  That  is,  on  the  5th  of  May, 
A  in  Boston  writes  to  B,  in  New  Orleans,  offering  to  buy  certain 
goods  there  at  a  certain  price.  On  the  8th  of  May,  A  writes 
that  he  has  altered  his  mind  and   cannot  give  so  much,  and 
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mails  the  letter.  On  tlie  14th  of  May,  B  in  New  Crleai.s 
receives  the  first  letter,  and  the  next  day,  the  15th,  answers  it, 
saying  that  he  accepts  the  offer  and  mails  his  letter.  On  the 
17th,  he  receives  the  second  letter  of  A  withdrawing  the  offer. 
Nevertheless  the  bargain  is  complete  and  the  goods  are  sold. 
But  if  B  had  kept  his  letter  of  acceptance  by  him  until  he  had 
received  A's  letter  of  withdrawal,  he  could  not  then  have  put 
his  letter  into  the  mail  and  bound  A  by  his  acceptance. 

The  party  making  the  offer  by  letter  is  not  bound  to  use  the 
same  means  for  withdrawing  it  which  he  uses  for  making  it ; 
because  any  withdrawal,  however  made,  terminates  the  offer,  if 
only  it  reaches  the  other  party  before  his  acceptance.  Thus, 
if  A  in  the  case  just  supposed,  a  week  after  he  has  sent  his 
offer  by  letter,  telegraphs  a  withdrawal  to  B,  and  this  withdrawal 
reaches  him  before  he  accepts  the  offer,  this  withdrawal  would 
be  effectual.  So  if  he  sent  his  offer  by  letter  to  England,  in  a 
sailing  ship,  and  a  fortnight  after  sent  a  revocation  in  a  steamer, 
or  by  telegraph,  if  this  last  arrives  before  the  first  arrived  and 
was  accepted,  it  would  be  an  effectual  revocation. 

SECTION  V. 

WHAT   EVIDENCE    MAY    BE    RECEIVED    IN    REFERENCE   TO   A    WRITTEN 

CONTRACT. 

If  an  agreement  upon  which  a  party  relies  be  oral  only,  it 
must  be  proved  by  evidence.  But  if  the  contract  be  reduced  to 
writing,  it  proves  itself ;  and  now  no  evidence  whatever  is 
receivable  for  the  purpose  of  varying  the  contract  or  affecting 
its  obligations.  The  reasons  are  obvious.  The  law  prefers 
written  to  oral  evidence,  from  its  greater  precision  and  certainty, 
and  because  it  is  less  open  to  fraud.  And  where  parties  have 
closed  a  negotiation  and  reduced  the  result  to  writing,  it  is  pre- 
sumed that  they  have  written  all  they  intended  to  agree  to,  and 
therefore,  that  what  is  omitted  was  finally  rejected  by  them. 

But  some  evidence  may  always  be  necessary,  and  therefore 
iJmissible;  as,  evidence  of  the  identity  of  the  parties  to  the 
contract,  or  of  the  things  which  form  its  subject-matter.  Quite 
often,  neither  the  court  nor  the  jury  can  knovv-  v/hat  person,  or 
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what  thing,  or  what  land,  a  contract  relates  to,  unless  the  parties 
agree  in  stating  this,  or  evidence  shows  it.  The  rule  on  this 
subject  is,  that,  while  no  evidence  is  receivable  to  contradict  or 
vary  a  written  contract,  evidence  may  be  received  to  explain  its 
meaning,  and  show  what  the  contract  is  in  fact. 

There  are  some  obvious  inferences  from  this  rule.  The 
first  is,  that,  as  evidence  is  admissible  only  to  explain  the  con- 
tract, if  the  contract  needs  no  explanation,  that  is,  if  it  be  by 
itself  perfectly  explicit  and  unambiguous,  evidence  is  inadmissi- 
ble, because  it  is  wholly  unnecessary  unless  it  is  offered  to  vary 
the  meaning  and  force  of  the  contract,  and  that  is  not  permitted. 
Another,  following  from  this,  is,  that  if  the  evidence  purports, 
under  the  name  of  explanation,  to  give  to  the  contract  a  mean- 
ing which  its  words  do  not  fairly  bear,  this  is  not  permitted, 
because  such  evidence  would  in  fact  make  a  new  contract. 

A  frequent  use  of  oral  evidence  is  to  explain,  by  means  of 
persons  experienced  in  the  particular  subject  of  the  contract, 
the  meaning  of  technical  or  peculiar  words  and  phrases  ;  and 
such  witnesses  are  called  Experts,  and  are  very  freely  admitted. 

It  may  be  remarked,  too,  that  a  written  receipt  for  money  is 
not  within  the  general  rule  as  to  written  contracts,  being  always 
open,  not  only  to  explanation,  but  even  to  contradiction,  by 
extrinsic  evidence.  And  this  is  true  of  the  receipt  part  of  any 
instrument.  If  a  written  instrument  not  only  recites  or 
acknowledges  the  receiving  of  money  or  goods,  but  contains 
also  a  contract  or  grant,  such  instrument,  as  to  the  contract  or 
grant,  is  no  more  to  be  affected  by  any  evidence  than  if  it  con- 
tained no  receipt ;  but  as  to  the  receipt  itself,  it  may  be  varied 
or  contradicted  in  the  same  manner  as  if  the  instrument  con- 
tained nothing  else.  Thus,  if  a  deed  recites  that  it  was  made 
in  "  consideration  of  ten  thousand  dollars,  the  receipt  whereof 
is  hereby  acknowledged,"  the  grantor  may  sue  for  the  money, 
or  any  part  of  it,  and  prove  that  the  amount  was  not  paid ;  for 
this  affects  only  the  receipt  part  of  the  deed.  But  he  cannot 
say  that  the  grant  of  the  land  w-as  \"()id  because  he  never  had 
his  money,  nor  that  any  agreement  the  deed  contained  was  void 
for  such  a  reason  ;  because,  if  he  proved  that  the  money  was 
not  paid  for  the  purpose  of  thus  annulling  his  grant  or  agree- 
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inent,  he  would  be  offering  evidence  to  affect  the  other  part  of 
the  deed ;  and  that  he  cannot  do. 

A  legal  inference  from  a  written  promise  can  no  more  be 
rebutted  by  evidence  than  if  it  were  written.  Thus,  if  A,  by 
his  note,  promises  to  pay  B  a  sum  of  money  in  sixty  days,  he 
cannot  when  called  upon  resist  the  claim  by  proving  that  B, 
when  the  note  was  made,  agreed  to  wait  ninety  days ;  and  if  A 
promise  in  writing  to  pay  money,  and  no  time  is  set,  this  is  by 
force  of  law  a  promise  to  pay  on  demand,  and  evidence  is  not 
receivable  to  show  that  a  distant  period  was  agreed  upon. 

Generally  speaking,  all  written  instruments  are  construed 
and  interpreted  by  the  law  according  to  the  simple,  customary, 
and  natural  meaning  of  the  words  used. 

It  should  be  added,  that  when  a  contract  is  so  obscure  or 
uncertain  that  it  must  be  set  wholly  aside,  and  regarded  as  no 
contract  whatever,  it  can  have  no  force  or  effect  upon  the  rights 
or  obligations  of  the  parties,  but  all  of  these  are  the  same  as  if 
they  had  not  made  the  contract.  * 

SECTION  VI. 

CUSTOM,    OK    USAGE. 

A  CUSTOM,  or  usage,  which  may  be  regarded  as  appropriate 

to  a  contract,  has  often  great  weight  in  reference  to  it.  This  \X. 
may  have,  first,  as  to  the  construction  or  meaning  of  its  words; 
and  next,  as  to  the  intention  or  understanding  of  the  parties. 

The  ground  and  reason  for  this  influence  of  a  custom  is  this. 
If  it  exists  so  widely  and  uniformly  among  such  persons  as 
make  the  contract,  and  for  so  long  a  1  ime,  that  every  one  of 
them  must  be  considered  as  knowing  it,  and  acting  with  refer- 
ence to  it,  then  it  ought  to  have  the  same  force  as  if  both 
parties  expressly  adopted  it ;  because  each  party  has  a  right  to 
think  that  the  other  acted  upon  it. 

Sometimes  this  is  carried  very  far.  In  one  English  case,  a 
man  had  agreed  to  leave  in  a  certain  rabbit  warren  ten  tlunisand 
rabbits,  and  the  other  party  was  permitted  to  pro\e  that,  by  the 
usage  of  that  trade,  a  thousand  meant  one  hundred  dozen,  or 
tweh-  hundred.     In  an  American  case,  a  man  agreed  to  pay  a 
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carpenter  twelve  shillings  a  clay  for  every  man  employed  by  him 
about  a  certain  building;  the  carpenter  was  permitted  to  prove 
that,  by  the  usage  of  that  trade,  "a  day"  meant  ten  hours' 
work ;  and  as  his  men  had  worked  twelve  and  a  half,  he  was 
permitted  to  charge  fifteen  shillings,  or  for  one  and  one-fourth 
days'  work,  for  every  day  so  spent. 

In  these  cases  the  custom  affected  the  meaning  of  the 
words.  But  it  also  has  the  effect  of  words ;  as  if  a  merchant 
employed  a  broker  to  sell  his  ship,  and  nothing  was  said  about 
terms,  and  the  broker  did  something  about  it,  and  the  ship  was 
sold,  if  the  broker  could  prove  a  universal  and  well-established 
custom  of  that  place,  that  for  doing  what  he  did  under  the 
employment  he  was  entitled  to  full  commissions,  he  would  have 
them,  as  much  as  if  they  were  expressly  promised. 

Any  custom  will  be  regarded  by  the  court,  which  comes 
within  the  reason  of  the  rule  that  makes  a  custom  a  part  of  the 
contract.  It  comes  within  the  reason  only  when  it  is  so  far 
established,  and  so  zucll  known  to  the  parties,  that  it  must  be 
supposed  that  their  contract  was  made  with  reference  to  it. 
For  this  purpose,  the  custom  must  be  established  and  not  casual, 
uniform  and  not  varying,  general  and  not  personal,  and  known 
to  all  the  parties.  But  the  degree  in  which  these  characteristics 
must  belong  to  the  custom  will  depend  in  each  case  upon  its 
peculiar  circumstances.  Let  us  suppose  a  contract  for  the 
making  of  an  article  which  has  not  been  made  until  within  a 
dozen  years,  and  only  by  a  dozen  persons.  Words  are  used  in 
this  contract  of  which  the  meaning  is  to  be  ascertained ;  and  it 
is  proved  that  these  words  have  been  used  and  understood  in 
reference  to  this  article,  always,  by  all  who  have  ever  made  it, 
in  one  way.  Then  this  custom  will  be  permitted  to  explain  and 
interpret  the  words  of  the  parties.  But  if  the  article  had  been 
made  a  hundred  years  or  more,  in  many  countries  and  by  multi. 
tudes  of  persons,  the  evidence  of  this  use  of  these  words  by  a 
dozen  persons  in  a  dozen  years  would  not  be  sufficient  to  give 
to  this  practice  the  force  of  cnstoui. 

Other  facts  must  be  considered ;  as,  how  far  the  meaning 
sought  to  be  put  on  the  words  by  custom  varies  from  their 
common  meaning  in  the  dictionary,  or  from  general   use;  and 
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whether  other  makers  of  the  article  use  these  words  in  various 
senses,  or  use  other  words  to  express  the  alleged  meaning. 
Because  the  main  guesttoi  is  always  this :  Can  it  be  said  that 
both  parties  mtist  have  used,  or  ought  to  have  used,  these  words 
in  this  sense,  and  that  each  party  had  good  reason  to  believe 
that  the  other  party  so  used  them?  Thus  when  the  brief  but 
violent  "Morus  multicaulis"  (or  mulberry)  speculation  prevailed, 
a  few  years  ago,  a  man  made  a  contract  to  sell  and  deliver  a 
certain  number  of  the  trees  "a  foot  high  ;"  and  the  buyer  was  per- 
mitted to  prove  that,  by  the  usage  and  custom  of  all  who  dealt 
in  that  article,  the  length  was  measured  to  the  top  of  the  ripe 
wood  only,  rejecting  the  green  and  immature  top;  and  the 
•'foot  high"  was  to  be  so  understood. 

No  custom,  however,  can  be  proved  or  permitted  to  influence 
the  construction  of  a  contract,  or  vary  the  rights  of  the  parties, 
if  the  custom  itself  be  illegal.  For  this  would  be  to  permit,  or 
even  oblige,  parties  to  break  the  law,  because  others  had 
broken  it. 

Nor  would  the  courts  sanction  a  custom  which  was  in  itself 
nnreasonable  and  oppressive.  There  was  a  vessel  cast  ashore 
Dn  the  coast  of  Virginia,  and  the  master  sold  the  cargo  on  the 
spot;  and  on  trial  the  jury  found  that  he  was  authorized  to  do 
so  by  the  usage  there;  but  the  Supreme  Court  of  Massachu- 
setts, where  the  ship  and  cargo  were  insured,  said  that  the 
usage  was  unreasonable,  and  they  would  not  allow  it.  The 
Supreme  Court  of  Pennsylvania  in  one  case  refused  to  allow  a 
usage,  as  unreasonable,  by  which  plasterers  charged  half  the 
si^e  of  the  windows  at  the  price  per  square  yard  agreed  on  for 
the  plastering  of  a  house. 

Lastly,  no  custom,  however  universal,  or  old,  or  known 
(unless  it  has  actually  become  a  law),  has  any  force  whatever,  if 
the  parties  see  fit  to  exclude  and  refuse  it  by  words  of  their 
contract,  or  provide  that  the  thing  which  the  custom  affects 
shall  be  done  in  a  way  different  from  the  custom.  For  a  custom 
ran  never  be  set  up  against  either  the  express  agreement  or  the 
:lear  intentions  of  the  parties. 

I  will  now  give  forms  for  various  agreements  or  contracts: 
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Every  agreement  should  be  written,  and  signed  by  both 
parties,  and  witnessed,  where  this  can  be  done ;  although  the 
law  absolutely  requires  witnesses  in  very  few  cases,  and  in  none 
of  mere  contract.  It  is  prudent,  however,  to  have  them,  for  it 
is  a  rule  of  law,  that  things  which  cannot  be  proved  and  things 
which  do  not  exist  are  the  same  in  the  law. 

Everything  agreed  upon  should  be  written  out  distinctly, 
and  care  should  be  taken  to  say  all  that  is  meant,  and  just  what 
is  meant,  and  nothing  else ;  for  it  is  a  rule  of  law,  that  no  oral 
testimony  shall  control  a  ivritten  agreement,  unless  fraud  can  be 
proved.     Against  fraud  nothing  stands. 

(6.) 
1  .—A  Q-eneral  Agreement,  sufficient  for  many  purposes. 

MUTUAL    AGREEMENT    OF    TWO. 

A.  B.  of  {place  of  residence^  and  business  or  profession),  and  C.  D.  o 
(as  before),  have  agreed  together,  at  {place),  on  {the  day  should  always  bt 
named),  and  do  hereby  promise  and  agree  to  and  with  each  other,  as  fol 
lows:  A.  B.,  in  consideration  of  the  promises  hereinafter  made  by  C.  D 
{if  there  are  any  such  promises),  and  of  {here  state  any  other  consideration 
which  A.  B.  has),  promises  and  agrees  to  and  with  C.  D.,  that  {here  set  forth, 
as  above   directed,  the  whole  of  what  A.  B.  undertakes  to  do.) 

And  C.  D.  in  consideration  {set  forth  considcraiion  and  promise  a-i 
before.) 

Witness  our  hands,  to  two  copies  of  this  agreement  interchangeably. 

A  B. 
Signed  and  Interchanged  in  Presence  of  C.  D. 

E.  F. 
G.  H. 

(7.) 

A  G-eneral  Agreement,  as  used  in  the  "Western  States. 

Articles  of  Agreement,  Made  this  day  of  in  the  year 

of  our  Lord  one  thousand    nine  hundred  and  between 

party  of  the  first  part,  and  party  of  the  second  part. 

"Witnesseth,  That  the  said  party  of  the  first  part  hereby  covenants  and 
agrees,  that  if  the  party  of  the  second  part  shall  first  make  the  payment.-, 
and  perform  the  covenants  hereinafter  mentioned  on  part  to  be  niaae 

and  performed,  the  said  piirty  of  the  first  part  will 
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And  tlie  -said  party  of  the  second  part  hereby  covenants  and  agrees  to  pay 
to  said  p.-vrty  of  the  first  part  the  sum  of  dollars,  in  the  manner 

following  :  dollars  cash  in  hand  paid,  the  receipt  whereof  is 

hereby  acknowledged,  and  the  balance 

with  interest  at  the  rate  of  per  centum  per  annum,  payable 

annually.  And  in  case  of  the  failure  of  the  said  party  of  the 

second  part  to  make  either  of  the  payments,  or  perform  any  of  the  covenants 
on  part  hereby  made  and  entered  into,  this  contract  shall,  at  the 

option  of  the  party  of  the  first  part,  be  forfeited  and  determined,  and  the 
party  of  the  second  part  shall  forfeit  all  payments  made  by  on  this 

contract,  and  such  payments  shall  be  retained  by  the  said  party  of  the  first 
part  in  full  satisfaction  and  in  liquidation  of  all  damages  by  sustained, 

and  sliall  have  the  right  to 

It  is  mutually  agreed  that  all  the  covenants  and  agreements  herein 
contained  shall  extend  to  and  be  obligatory  upon  the  heirs,  executors, 
administrators  and  assigns  of  the  respective  parties. 

In  Witness  Whereof,  The  parties  to  these  presents  h?ive  hereunto  set 
*h^\r  hands  and  seals,  the  day  and  year  first  above  written. 

{Signatures.)  {Seals) 

Signed,  Sealed,  and  Delivered  in  presence  of 

(8.) 
Q-eneral  Contract  for  Mechanics'  Work. 
Ck>ntract  made  this  day  of  A.  D.  19         by  and  between 

of  of  the  first  part,  and  of 

of  the  second  part, 
Witnesseth,  That  the  party  of  the  first  part,  for  the  consideration  here- 
inafter mentioned,  covenants  and  agrees  with  the  party  of  the  second  part 
to  perform  in  a  faithful  and  workmanlike  manner  the  following  specified 
work,  viz.  : 

And  in  addition  to  the  above  to  become  responsible  for  all  materials  deliv- 
ered and  receipted  for  the  work  to  be  commenced  and  to  jje 
completed  and  delivered  free  from  all  mechanic  or  other  liens,  on  or  before 
the  day  of  .  And  the  party  of  the  second  part  covenants 
and  agrees  with  the  party  of  tlie  first  part,  in  consideration  of  the  faithful 
performance  of  the  above  specified  work,  to  pay  to  the  party  of  the  first  part 
the  sum  of                                dollars,  as  follows  : 

And  it  is  further  mutually  agreed  by  and  betw-^en  both  parties,  that  in  case  of 
disagreement  in  reference  to  the  performance  c)f  saiJ  work,  all  questions  of 
disagreement  shall  be  referred  to  aiu.  t!ie  award  of  said  referees 

or  a  majority  of  them,  shall  he  1  inding  and  fin  1  on  all  parties. 
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In  Witness  Whereof,  We  hereunto  set  our  hands  and  seals  on  the  day 

and  year  first  above  written. 

{Signatures.)     {Seals.) 
Executed  in  Presence  of 

(9.) 

An  Agreement  for  Purchase  and  Sale  of  Lands,  in  Use  in 
the  Middle  States. 

Agreement,  Made  and  concluded  the  day  of  A.  D. 

19        by  and  between  of  the  State  of  of  the  first  part, 

and  of  the  State  of  of  the  second  ])art, 

Whereas,  Tlie  party  of  the  second  pint  hath  agreed  to  purchase  from 
the  party  of  the  first  p:irt,  either  on  his  own  account  or  for  whom  it  may  con- 
cern, certain  land  in  Township,  County,  and  Stite  of 

And  it  is  agreed  that  the  party  of  the  second  part  shall  liave  the  right  to 
divide  and  subdivide  said  land  in  such  manner,  and  appropriate  to  liis  owa 
use  so  much  thereof  as  he  may  see  fit,  giving  and  paying  to  the  party  of  the 
first  part  the  sum  of  dollars,  on  or  before  the  day 

of  A.  D.  19         ,  and  reserving  to  his  own  use  any  amount  for 

which  the  whole  or  any  be  sold  over  the  said 
dollars. 

And  these  Articles  further  Witness,  That  the  party  of  the  first  part, 
for  and  in  consideration  of  the  premises  and  the  sum  of 
lawful  money,  to  him  paid  by  the  party  of  the  second  part,  at  and  before  the 
execution  hereof,  doth  covenant,  promise,  grant,  and  agree,  with  the  party 
of  the  second  part,  his  heirs  and  assigns,  upon  sale  of  said  lands  being 
made  by  the  party  of  the  first  part,  to  sufficiently  grant,  convey,  and  assure 
said  lands,  with  the  appurtenances,  to  the  said  party  of  the  second  part,  or 
such  person  or  persons  as  he  may  direct;  and  in  default  of  the  said  party 
of  the  second  part  paying  the  amount  hereinbefore  specified  at  the  time 
mentioned,  then  these  articles  are  to  be  deemed  and  considered  canceled  to 
all  intents  and  purposes,  the  same  as  though  they  never  had  been  made. 

In  Witness  Whereof,  The  parties  hereto  have  iiereunto  set  their  hands 
and  seals  the  day  and  year  first  aforesaid. 

{Signatures.)      {Seals.) 

Sealed  and  Delivered  in  Presence  of 

(lO.) 

An  Agreement  for  Sale  of  Land,  in  Use  in  the  "Western 

States, 

Articles  of  Agreement,  Made  this  day  of  in  the 

year  one  thousand   nine  hundred  and  between 

of  the  first  part,  and  of  the  second  part. 
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Witnesseth,  That  the  party  of  the  first  part,  at  the  request  of  the  party 
of  the  second  part,  and  a  consideratio  i  ot  the  money  to  be  paid,  and  tiie 
covenants  as  herein  expressed  to  be  performed  by  the  par'y  of  the  second 
part  (the  prompt  performance  of  whicli  p:iynien1s  and  covenants  being  a 
condition  precedent,  and  time  bein^  of  the  essence  of  said  conditio:.)^  hereby 
agree     to  sell  to  the  said  party  of  the  second  part,  all  certain  lot 

and  parcel    of  land,  situite  in  County  of  and  State  of 

,  known  and  designated  as  follows,  viz. : 

with  the  privileges  and  appurtenances  thereto  belonging. 

And  the  said  party  of  the  second  part,  in  consideration  of  the  premises, 
hereby  agrees  to  pay  the  party  of  the  first  part,  his  or  their  executors, 
administrators,  or  assigns,  in  days, 

the  sum  of  .  dollars, 

as  follows,  viz. : 

with  interest  at  the  rate  of  per  cent,  per  annum  from  tn 

be  paid  semi-annually  in  each  year,  on  the  whole  sum  from  time  to  time 
remaining  unpaid.  And  also  that  he  will  well  and  faithfully,  in  due  season, 
pay,  or  cause  to  be  paid,  all  ordinary  taxes  assessed  for  revenue  purposes 
upon  said  premises,  or  any  part  thereof,  subsequent  to  the  year  i8  .  And 
nlso  all  other  assessments  which  now  are,  or  may  be  hereafter,  charged  oi 
assessed  .,gon  or  against  said  premises,  or  any  part  thereof.  But  in  case 
the  s.iid  parly  of  the  second  part  fail  to  pay  any  or  all  such  taxes  or  assess- 
ments upon  s'".'d  premises  or  appurtenances,  or  any  part  thereof,  whenever  and 
as  soon  as  the  same  shall  become  due  and  payable  ;  and  the  party  of  the  firsi 
part  shall  pay  irom  time  to  time,  or  at  any  time,  any  or  all  such  taxes  oi 
assessments,  or  cause  the  same  to  be  paid,  the  amount  of  any  and  all  such 
payments  so  made  by  the  party  of  the  first  part,  with  i-.tere^^t  thereon  from 
the  date  of  payment,  shall  immediately  thereupon  become  an  additional  con- 
sideration, and  payment  thereof  shall  be  made  by  the  party  of  the  second 
part  hereto,  for  the  premises  herein  agreed  to  be  conveyed. 

And  the  said  party  of  the  first  part  further  covenants  and  agrees  with 
the  said  party  of  the  second  part,  that  upon  the  faithiul  performance  by  said 
party  of  the  second  part  of  undertaking  in  his  behalf,  and  of  the  payment 
of  principal  and  interest  of  the  sum  above  mentioned,  in  the  manner  speci- 
fied, he  the  said  party  of  the  first  part,  shall  and  will,  without  delay,  well 
and  faithfully  execute,  acknowledge,  and  deliver  in  person,  or  by  attorney 
duly  authorized,  to  the  party  of  the  second   part,  heirs  or  assigns,  a 

deed  of  conveyance  of  all  the   right,  title,  and  interest  of  the  party  of  the 
first  part,  of,  in  and  to  the  above  described  premises,  with  the  appurtenances, 
with  full  covenants  of  warranty,  also  of  waiver  and   release  of  all  rights  of 
tiie  said  party  of  the  first  part,  resulting  from  the  laws  of  this  State  pertain 
jng  to  the  exemption  of  homesteads. 

And  it  is  Mutually  Covenanted  and  Agreed,  by  and  between  the  par- 
ties hereto,  that  in  case  default  shall  be   made  in  the  pavmenrs  of  principal 
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or  interest  at  the  time  or  any  of  the  times  above  specified  fnr  the  payment 
thereof,  and  for  days  thereafter,  this  agreement,  and  all  the  preced- 

ing provisions  hereof,  sliall  be  null  and  void,  and  no  longer  binding,  at  liij 
option  of  said  party  of  the  first  part,  representatives  or  assigns  ;  and 

all  the  payments  which  shall  thgn  have  been  made  thereon,  or  in  pursuar.ce 
hereof,  absolutely  and  forever  forfeited  to  the  said  party  of  the  first  part ;  or  at 
the  election  of  the  said  party  of  the  first  part,  representatives  and  assigns, 
the  covenants  and  liability  of  said  party  of  the  second  part  shall  continue 
and  remain  obligatory  upon  the  said  party  of  the  second  part,  and  may  be 
enforced,  and  the  said  consideration-money,  and  every  part  thereof,  with  the 
annual  interest  as  above  specified,  be  collected  by  proper  proceedings  in  law 
or  equity,  from  the  said  party  of  the  second  part,  heirs,  executors, 

administrators,  or  assigns. 

And  it  is  Further  Mutually  Covenanted  and  Agreed,  by  and  between 
the  parties  hereto,  that  in  case  of  default  in  the  payment  stipulated  to  be 
made  by  the  said  party  of  the  second  part,  or  any  part  thereof,  and  the  elec- 
tion of  the  party  of  the  first  part,  representatives  or  assigns,  to 
consider  the  foregoing  contract  of  sale  at  an  end,  and  prior  payments  for- 
feited, the  said  party  of  the  second  part,  heirs,  representatives  or 
assigns,  who  may  have  possession,  or  the  right  of  possession,  of  said  prem- 
ises at  the  time  of  such  default,  or  at  any  time  thereafter,  shall  be  consid- 
ered, and  are  hereby  agreed  and  declared  to  be,  in  law  and  equity,  the  tenant 
or  tenants  at  will  of  said  party  of  the  first  part,  representatives 
and  assigns,  on  a  rent  equal  to  an  interest  of  ten  per  cent,  per  annum  on  tlie 
whole  sum  of  the  purchase-money  above  specified,  payable  quarter-yearly 
in  advance  from  the  day  of  such  default  in  payment  of  principal  or  interest. 
And  after  such  default  in  payment,  and  election  to  consider  the  above  con- 
tract of  sale  as  void,  the  said  party  of  the  first  part,  representatives 
and  assigns,  shall  and  may  have  and  exercise  all  the  powers,  rights,  and 
remedies  provided  by  law  or  equity  to  collect  such  rent,  or  to  remove  such 
tenant  or  tenants,  the  same  as  if  the  relation  of  landlord  and  tenant,  hereb  f 
declared,  were  created  by  an  original  absolute  lease  for  that  puri)ose,  on  \ 
special  rent,  payable  quarterly  on  a  tenure  at  will.  And  that  in  such  case 
the  said  tenant  or  tenants  sliall  anl  will  pay,  or  cause  to  be  paid,  all  taxes, 
assessments,  ordinary  and  extr.iordinary,  which  may  be  laid  or  assessed  on 
such  premises  or  any  part  thereof,  during  the  continuance  of  such  tenancy; 
and  will  not  permit  or  suffer  any  waste  or  damage  to  said  premises  or  the 
appurtenances,  but  will  keep  and  deliver  up,  on  the  termination  of  such  tervi 
ancy,  the  said  premises  and  appurtenances,  in  as  good  order  and  repai 
(ordinary  wear  and  decay,  and  unavoidable  injury  by  the  elements,  excepted) 
as  they  were  in  at  the  commencement  of  said  tenancy. 

In  Witness  Whereof,   The  party  of  the  first  part  and 

the  party  of  the  second  part,  in  own  proper  person,  have  hereunto 

respectively  set  their  hands  and  seals  on  the  day  and  year  first  above  written. 

{Signatures.)     {Seals.) 
Signed,  Sealed,  and  Delivered  in  Presence  of 
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(11.) 
An  Agreement  for  "Warranty  Deed  Used  in  the  "Western 

States. 

Articles  of  Agreement,  made  this  day  of  in  the  yeav 

of  our  Lord  one  thousand  nine  hundred  and  between 

party  of  the  first  part,  and  party  of  the  second  part, 

Witnesseth,  That  said  party  of  the  first  part  hereby  covenants  and 
agrees,  that  if  the  party  of  the  second  part  shall  first  make  the  payment  and 
perform  the  covenants  hereinafter  mentioned  on  part  to  be  made  anl 

performed,  the  said  party  of  the  first  part  will  convey  and  assure  to  the  party 
of  the  second  part,  in  fee  simple,  clear  of  all  incumbrances  whatever,  by  a 
good  and  sufficient  warranty  deed,  the  following  lot,  piece,  or  parcel  of 
ground,  viz. : 

And  the  said  party  of  the  second  part  hereby  covenants  and  agrees  to  pay 
to  said  party  of  the  first  part,  the  sum  of  dollars,  in  the  manner 

iollowing:  dollars,  cash  in  hand  paid,  the  receipt  whereof  is  hereby 

acknowledged,  and  the  balance 

with  interest  at  the  rate  of  per  centum  per  annum,  payable 

annually,  on  the  whole  sum  remaining  from  time  to  time  unpaid,  and  to  pay 
all  taxes,  assessments,  or  impositions  that  may  be  legally  levied  or  imposed 
upon  said  land,  subsequent  to  the  year  i8  .  And  in  case  of  the  failure 
of  the  said  party  of  the  second  part  to  make  either  of  the  payments,  or  per- 
form any  of  the  covenants  on  part  hereby  made  and  entered  into,  this 
contract  shall,  at  the  option  of  the  party  of  the  first  part,  be  forfeited  and 
determined,  and  the  party  of  the  second  part  shall  forfeit  all  payments  made 
by  on  this  contract,  and  such  payments  shall  be  retained  by  the  said 
party  of  the  first  part  in  full  satisfaction  and  in  liquidation  of  all  damages  by 
sustiined,  and  shall  have  the  right  t  j  re-enter  and  take 
possession  of  the  premises  aforesaid. 

It  is  mutually  agreed  that  all  the  covenants  and  agreements  herein  con- 
tained shall  extend  to  and  be  obligatory  upon  the  heirs,  executors,  adminis- 
trators and  assigns  of   the  respective  parties. 

In  "Witness  Whereof,  The  parties  to  these  presents  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written. 

(Signatures.)     {Seals.) 
Signed,  Sealed,  and  Delivered  in  Presence  of 

(12.) 

A  Contract  to  convey  Real  Estate,  in  Use  in  the  Middle 

States. 
This  Article  of  Agreement,  Made  and  entered  into  the 
day  of  one  thousand  nine  hundred  and  between 

of  the  first  part,  and 
of  the  second  part, 
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Witnesseth,  as  follows  :  The  said  party  of  the  first  part  hereby  agrees 
to  sell  unto  the  said  party  of  the  second  part  all  that  parcel  of  land  situated, 
bounded,  and  described  as  follows.     That  is  to  say 

for  the  sum  of 

to  be  paid  by  the  said  party  of  the  second  part,  in  manner  and  at  the  times 
hereinafter  mentioned  and  covenanted,  on  the  part  of  tlie  said  party  of  the. 
second  part :     And  the  said  party  of  the  first  part  further  agrees,  that  on  the 
day  of  on  receiving  from  the  said  party  of  the  second  part 

the  sum  of 

the  said  party  of  the  first  part  shall  and  will,  at 

at  own  proper  cost  and  expense,  execute  and  deliver  to  the  said 

party  of  the  second  part,  or  to  assigns,  a  proper  deed  of  conveyance, 

duly  acknowledged,  for  the  conveying  and  assuring  to  them  the  fee 

simple  of  tlie  said  premises,  free  from  all  incumbrances, 

which  deed  of  conveyance  shall  contain  a  general  warranty,  and  the  usual 
full  covenants. 

And  the  said  party  of  the  second  part  hereby  agrees  to  purchase  of  the 
said  party  of  the  first  part  the  premises  above  mentioned,  at  and  for  the 
price  and  sum  a1:)Ove  mentioned,  and  to  pay  to  the  said  party  of  the  first 
part  the  purchase-money  therefor,  in  manner  and  at  the  times  following, 
to  wit : 

And  it  is  further  agreed  by  and  between  the  parties  to  these  presents, 
that  the  said  party  of  the  first  part  shall  have  and  retain  the  possession  of 
said  premises,  and  be  entitled  to  the  rents  and  profits  thereof 

until  the  day  of  when  full  possession  of  the 

same  shall  be  delivered  to  the  said  party  of  the  second  part,  by  the  said 
party  of  the  first  part : 

And  it  is  understood  and  agreed,  that  the  stipulations  aforesaid  are  to 
apply  to  and  bind  the  heirs,  executors,  administrators,  and  assigns  of  the 
respective  parties. 

And  it  is  further  hereby  agreed,  that  in  case  the  said  party  of  the  first 
part  shall  fail  or  refuse  to  execute  and  deliver  a  proper  deed  of  conveyance 
in  manner  and  at  the  time  and  place  above  specified  for  that  purpose,  provided 
the  party  of  the  second  part  shall  be  ready  to  fulfill  and  perform  the  cove- 
nants then  to  be  fulfilled  on  part  ;  or  in  case  the  said  party  of  the 
second  part  shall  fail  or  refuse  to  pay  the  said  sum  of 

at  the  time  and  place  as  above  agreea  upon,  provided  the  party  of  the  first 
part  shall  be  ready  to  deliver  such  deed  of  conveyance,  as  aforesaid  ;  then 
the  party  so  failing  shall  and  will  pay  to  the  other  partv,  or  assigns, 

the  sum  of  dollars,  which  sum  is  hereby  declared,  fixed,  and  agreed 
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upon,  as  the  liquidated  amount  of  damages  to  be  paid  by  the  party  so  failing 
as  aforesaid,  for  non-performance. 

{Signatures^     (Seals.) 
Signed,  Sealed,  and  Delivered  in  Presence  of 

(13.) 

An  Agreement  for  the  Purchase  of  an  Estate,  in  Use  in  New 

England. 
Articles  of  Agreement,  Had,  made,  concluded,  and  agreed  upon  this 

day  of  A.D.  between  of  of  the  one 

part,  and  of  of  the  other  part.     First,   the  said  {seller)  in 

consideration  of  the  sum  of  to  him  paid  by  the  said     (buyer)  at  or 

before  the  sealing  and  delivery  of  these  presents,  and  of  the  further  sum  of 

to  be  paid  as  hereinafter  is  mentioned,  doth  hereby  for  himself,  his 
heirs,  executors,  and  administrators,  and  every  of  them,  covenant,  promise, 
and  agree,  to  and  with  the  said  his  heirs,  executors,  and  adminis- 

trators, and  every  of  them,  by  these  presents,  that  he  the  said  his 

Vieirs  and  assigns  (and  all  and  every  other  person  and  persons  whatsoever, 
claiming  or  to  claim  any  right,  title,  or  interest  under  him,  or  any  other 
%erson  or  persons  whatsoever,  of,  in,  or  to  the  lands 

ind  premises  hereinafter  mentioned)  shall  and  will,  at  the  proper  costs  and 
charges  of  the  said  his  heirs  and  assigns  (except  fees  to 

counsel),  on  or  before  the  day  of  next  ensuing,  by  such  con' 

veyances,  assurances,  ways  and  means  in  the  law,  as  he  the  said 

his  heirs  and  assigns,  or  his  or  their  counsel,  shall  reasonably 
devise,  advise,  or  require,  well  and  sufficiently  grant,  sell,  release,  convey, 
and  assure  to  the  said  and  his  heirs,  or  to  whom  he  or  they  shall 

appoint  or  direct,  all  that  situate  now  in  the  tenure  or  occupation 

of  or  his  assigns,  with  covenants  to  be  therein  contained,  that  the 

said  premises,  at  the  time  of  such  conveyance,  are  free  from  all  incum- 
brances  and  demands  whatsoever  (except  )  and  all  other  usual  an  ( 

reasonable  covenants.     In  consideration  whereof,  the  said  for  himseli , 

his  heirs,  executors,  administrators,  and  assigns,  doth  hereby  covenant, 
promise,  and  agree,  to  and  with  the  said  his  heirs,  executors,  and 

administrators,  by  these  presents,  that  he  the  said  his  heirs,  executors, 

or  administrators,  or  some  of  them,  shall  and  will,  well  and  truly,  pay,  or 
cause  to  be  paid,  unto  the  said  his  heirs,  executors,  or  administrators, 

the  aforesaid  sum  of  at  the  time  of  executing  the  said  conveyances. 

And  for  the  true  performance  of  all  and  every  the  covenants  and  agreements 
aforesaid,  each  of  the  said  parties  to  these  presents  doth  hereby  bind 
himself,  his  heirs,  executors,  and  administrators  to  the  other  of  them,  his 
heirs,  executors,  administrators,  and  assigns  in  the  penal  sum  of 

In  "Witness  "Whereof,  The  said  parties  to  these  presents  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first  above  written. 

(Signatures)     (Seals.) 
Signed,  Sealed,  and  Delivered  in  Presence  of 
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An  agreement  for  the  sale  of  lands  should  always  state  the 
covenants,  whether  of  general  or  special  warranty,  which  it 
is  intended  that  the  contemplated  conveyance  shall  contain. 

Covenants,  Provisos,  and  Agreements,  ■which  may  be 
Inserted,  in  the  Preceding  Form. 

1.  Covenant  that  the  vendor^  before  the  purchase  is  cornpleted,  shall  not 
commit  waste,  or  grant  any  new  leases. 

And  also  that  the  said  {the  seller)  shall  not  nor  will,  in  the  mean 

time,  cut  down  any  timber  or  trees,  or  commit  any  waste  or  spoil  whatsoever, 
in  or  upon  the  premises,  or  any  part  thereof,  nor  shall  or  will  grant  any  new 
leases  of  the  premises,  or  any  part  thereof,  without  the  privity  or  consent  of 
the  said  {the  buyer)  or  his  heirs  or  assigns. 

2.  Another  covenant  for  the  payment  of  the  purchase-money. 

And  the  said  {the  buyer)  doth  hereby  covenant  and  agree  to  and  with 
'lie  said  {the  seller)  his  heirs,  executors,  and  administrators,  that  upon 
sealing  and  executing  such  conveyance  and  assurance  of  the  said  unto 

him  and  them  as  aforesaid,  according  to  the  true  intent  of  these  presents, 
he  the  said  his  heirs,  executors,  or  administrators,  shall  and  will  pay, 

or  cause  to  be  paid,  unto  the  said  his  heirs,  executors,  or  adminis- 

trators, the  said  sum  of  in  full  for  the  purchase  of  the  said  premises. 

{Or  there  may  be  an  agreement  to  retain  part  of  the  purchase-money  to  pay 
off  an  incumbrance,  as  follows  : 

And  it  is  agreed  between  the  said  parties  that  the  said  shall  or 

may  retain  out  of  the  said  purchase-money  the  sum  of  for  the  purpose 

of  paying  off  the   sum  of  secured  by  a  mortgage  on  the   said 

premises,   given  by  the  said  to  bearing  date 

•vhen  the  said  sum  shall  become  due  by  virtue  of  the  said  mortgage. 

3.  This  agreement  may  be  inserted : 

And  it  is  agreed,  that  if  the  counsel  of  the  said  shall  not  approve 

of  the  title  of  the  said  to  the  said  premises,  this  agreement  shall  be 

void. 

4.  This  proviso  may  be  inserted: 

Provided  always,  and  it  is  hereby  mutually  covenanted  and  agreed,  by  and 
between  the  parties  to  these  presents,  for  themselves  and  their  respective 
heirs,  in  manner  as  follows,  viz  :  That  in  case  the  counsel  of  the  said 
{the  buyer)  shall  not  approve  of  the  title  of  him  the  said     ( the  seller)  to  the 
said  or  in  case         {the  buyer)  on  his  view  thereof  (he  not  having  ever 

viewed  the  same)  will  not  proceed  in  the  purchase  thereof,  and  shall  and  do, 
within  one  month  next  after  tlie  date  hereof,  give  notice,  in  writing,  to  the 
said  (or  to  of  )  that  he  will  not  purchase  the 

said  ^     then  and  in  either  of  the  cases,  these  presents  shall  be  absolutely 
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void;  and   that  then  lie  the  said  {the  seller)  his  heirs,    executor.;,    or 

administrators,  shall  and  will,  within  six  months  now  next  ensuing,  well  and 
truly  repay,  or  cause  to  be  repaid  unto  the  said  ( the  buyer)  his  heirs, 
executors,  administrators,  or  assigns,  the  said  sum  of  so  by  him  now 

paid  as  aforesaid,  together  with  legal  interest  for  the  same,  from  henceforth 
to  be  computed  until  payment  thereof. 

5.  A  provision  in  articles  of  purchase,  in  case  of  the  delay  or  default  of 
either  party. 

that  if  by  reason  of  any  delay,  neglect,  or  default,  by  or  on  the 
part  of  the  said  {the purchaser)  or  his  heirs,  or  his  or  their  counsel 

or  agents,  the  said  conveyances  of  the  said  estates  and  premises  shall  not 
be  ready  and  tendered  to  the  said  {the  vendor)  or  his  heirs,  to  be 

executed,  on  or  before  the  said  day  of  then  and  in  such 

case^  the  said  his  shall  and  will  pay  and  allow  to  the  said 

his  interest  for  the  said  sum  of  at  the  rate  of 

to  be  computed  from  the  day  of  until  the  said  {the 

principal  sum)  shall  be  paid  as  aforesaid  ;  but  if,  by  reason  of  any  delay, 
neglect  or  default,  by  or  on  the  part  of  the  said  or  any  claiming 

under  him,  such  conveyances  as  aforesaid  shall  not  be  executed  on  or 
before   the  said  day  of  then  and  in  such  case,  no  such 

interest  as  aforesaid  shall  be  paid  or  allowed  during  the  time  of  such  delay 
of  the  said 

6.  An  agreement  that  if  a  good  title,  6^c.,  cannot  be  made  on,  dr'c,  the 
premises  shall  stand  as  security  for  the  money  paid  down,  dr'c. 

It  is  hereby  further  agreed  and  declared  by  and  between  all  the  said 
parties  to  these  presents,  and  particularly  the  said  (//^^  7/^«^<9rj)  do  hereby 
agree  and  declare,  that  in  case  they  cannot  make  out  a  good  title  to,  and 
execute  and  perfect  such  conveyances  and  assurances  of  the  premises  ss 
aforesaid  on  or  before  the  day  of  now  next  ensuing,  thcM 

the  said  and  every  part  thereof,  shall  remain  and  be  a  security  to 

the  said  {the purchaser)  for  securing  to  him,  his  the  repay- 

ment of  the  said  sum  of  now  by  him  pnid  as  aforesaid,  at  or  upon 

the  said  day  of  now  next  ensuing,  together  with  interest 

for  the  same  after  the  rate  of  from  henceforth  in  the  meantime  and 

until  payment  thereof,  which  interest  in  such  case  they  the  said 
{the  purchasers)  do  hereby  for  themselves,  severally  and  respectively,  and  for 
their  several  and  respective  heirs,  promise  and  agree  to  pay  accord- 

ingly, and  then,  also,  in  such  case  all  such  rents,  as  he  the  said 

{the  purchaser)  shall  have  received,  by  or  out  of  the  premises  as  aforesaid, 
shall  be  deemed  and  allowed  by  him  in  part  of  payment  of  the  same 
{the  principal  purchase-money)  and  interest. 

7.  That  if  the  other  parties  do  not  perform  their  covenants,  the  purchaser 
shall  not  be  obliged  to  perform  his. 

And  it  is  mutually  agreed  and  declared  to  be  the  true  intent  and  meaning 
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jf  these  presents,  that  if  it  sliall  happen  that  any  of  tliem  the  said 
their  heirs,  shall  neglect  to  perform  his  or  their  parts  of   the 

covenants  and  agreements  herein  contained,  that  then,  and  in  any  such  case, 
the  said  his  heirs,  executors,  and  administrators,  or  any  of  them, 

shall  not  be  hereby  obliged  to  perform  his  and  their  covenants  herein 
contained,  or  any  of  them,  but  shall,  if  he  shall  think  fit,  be  absolutely 
discharged  from  the  same. 

(14.) 

Agreement  for  the  Sale  of  an  Estate  by  Private  Contract, 

Articles  of  Agreement,   Made  this  day  of 

between  of  and  of 

The  said  agrees  to  sell  the  said  all  that  with  the 

appurtenances,  for  the  sum  of  and  will,  on  or  before  the  day  of 

next,  on  the  receipt  of  the  said  sum  of  at  the  charges  of 

the  said  execute  a  proper  conveyance  thereof,  with  a  covenant  of 

general  warranty  and  against  incumbrances,  to  the  said  and  his 

heirs  and  assigns. 

And  the  said  agrees,  that,  on  the  execution  of  such  conve3-ance, 

he  will  pay  the  said  sum  of  to  the  said  or  his  assigns. 

And  it  is  further  agreed,  that  the  conveyance  shall  be  prepared  by  and  at 
the  expense  of  the  said  to  the  approbation  of  the  respectivi 

counsel  of  the  said  and  and  that  all  taxes  and  outgoing « 

in  respect  of  the  premises  in  the  meantime  shall  be  paid  by  the  said 
And  it  is  agreed,  that  the  said  shall  receive  the  rents  and  profits 

of  the  premises,  from  next,  to  his  proper  use.     And  it  is  agreed, 

that  if  the  said  conveyance  shall  not  be  executed,  and  the  purchase-money 
paid  on  or  before  the  day  of  tlien  the  said 

shall  pay  interest  for  the  same  from  the  same  day,  unto  the  said 
after  the  rate  of  per  cent,  per  annum. 

In  Witness  Whereof, 

{Signatures)         {Seals) 

(16.) 

An  Agreement  to  be  signed  by  an  Auctioneer,  after  a  Sale 

by  Auction. 

I  Hereby  Acknowledge,  That  has  been  this  day  declared 

the  highest  bidder  and  purchaser  of  {describe  the  real  estate)  at  the  sum  of 

;  and  that  he  has  paid  into  my  hands  the  sum  of  as  a 

deposit,  and  in  part  payment  of  the  purchase-money ;  and  I  hereby  agree 
that  the  vendor  shall  in  all  respects  fulfil  the  conditions  of  sale.* 
Witness  my  hand, 

{Signatures)         {Seals) 

*  It  would  be  well  to  have  the  conditions  of  sale  annexed,  and  refer  to  thera  by  saying  furv- 
unto  annexed. 
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(16.) 

An  Agreement  to  be  signed  by  the  Purchaser,  after  a  Sale 

by  Auction. 

I  Hereby  Acknowledge,  That  I  have  this  day  purchased  by  public  auc- 
tion all  that  {describe  the  estate)  for  the  sum  of  ;  and  have  paid 
into  the  hands  of  the  sum  of  as  a  deposit  and  in 
part  payment  of  the  said  purchase-money;  and  I  hereby  agree  to  pay  the 
remaining  sum  of  unto  {the  vendor)  at  on  or 
before  the  day  of  ;  and  in  all  other  respects,  on  my 
part,  to  fulfil  the  annexed  conditions  of  sale. 

"Witness  my  hand  this  day  of 

{Signatures.)        {Seals.) 

(17.) 

An  Agreement  to  make  an  Assignment  of  a  Lease. 

Whereas,         {the  lessor)  hath  by  his  deed  indented,  dated  y 

6'emised  unto  the  said  {the  lessee)  all  that  to  have  and  ta 

liold  to  him  the  said  his  {reciting  the  lease)  as  by  the 

said  deed  indented  more  fully  appears  :  Now  the  said  for  and  in 

consideration  of  dollars,  doth  hereby  for  himself,     {his  heirs,  &^c.) 

<:ovenant,  that  he  the  said  before  the  day  of 

shall  and  will,  at  the  costs  and  charges  of  {the  assignee)^ 

his     (heirs,  £r'c.)  by  deed  indented,  assure,  assign,  and  grant  over  to  the  said 

his     {his  heirs,  dr'c.)  the  said     {the  premises)  2ind  all  his  estate, 

tf^ght,  title,  and  demand  therein  :  To  have  and  to  hold  to  the  said  {ihs 

assignee)  his     {heirs,  S^c.)  during  the  residue  of  the  said  term  of  years,  then 

to  come,  of,  in,  and  to  the  same,  by  virtue  of  the  said  recited  indenture,  and 

under  the  rents,  covenants,  and  agreements  therein  specified. 

{Signatures.)         {Seals.) 

(18.) 

An   Agreement   for   making  a  Quantity  of  Manufacture^ 

Articles. 

Articles  of  Agreement,  between  {the  buyer)  of  the 

one  part,  and  of  the  other  part. 

The  said  {the  manufacturer)  for  the  consideration  hereinafter 

mentioned,  doth  covenant  that  he  will,  at  his  own  charge,  make  for  the  said 

{describe  the  articles  to  be  made) 
of  the  same  quality  of  materials  and  goodness,  as,  and  in  all  other  respect* 
according  to  a  pattern  agreed  between  the  said  parties,  ,  and 

deliver  the  same  to  the  said  at  within 

months  from  the  date  hereof.     And  the  said  in  consideration 

thereof,  doth  covenant  to  pay  to  the  said  at  the  rate  of 
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after  months  from  the  delivery  of  the  said  as  aforesaid. 

And  it  is  agreed,  that  if  any  of  the  said  shall  not  be  made 

agreeable  to  the  said  pattern,  and  for  that  reason  shall  be  rejected  by  the 
said  he  the  said  shall  take  back  such  as  shall 

so  be  refused,  and  deliver  the  said  the  like  quantity  of  the 

goodness  and  make,  according  to  the  pattern  aforesaid. 

In  "Witness 

{Signatures.)        {Seals.) 

(19.) 

Agreement  between  a  Trader  and  a  Book-keeper. 

Articles  of  Agreement  between  {the  trader)  of 

and         {the  book-keeper)  of  .     The  said  agrees  that  he 

will,  during  the  term  of  years  from  the  date  hereof,  dwell  with  the 

said  and  faithfully  keep  the  books  of  accounts  of  the  said 

and  diligently  serve  the  said  in  such  other  business  as  the  said 

shall  direct,  and  shall  therein  perform  the  reasonable 
Erections  of  the  said  without  disclosing  the  same,  or  any  of  his 

liDrrespondence,  or  the  secrets  of  his  employment  or  business  to  any  person 
whatsoever;  and  shall  not  correspond  with  any  person  corresponding  with 
Ihe  said  ,  nor  use  any  traffic  or  deahng  for  himself,  or  any  other 

person,  without  the  consent  of  the  said  in  writing.     And  the 

said  further  covenants,  that  he  will,  during  the  said  term,  keep 

ti'ue  and  perfect  accounts  for  the  said  ,  and  will  not  embezzle, 

waste  or  destroy  any  of  the  goods,  moneys,  or  effects  of  the  said 
or  any  of  his  correspondents  ;  and  also  that  he  the  said  will, 

from  time  to  time,  during  the  said  term,  upon  request,  make  and  give  unto 
the  said  his  a  just  and  perfect  account  in  writing 

of  all  money,  which  he  the  said  shall  receive  and  pay  out,  and 

of  all  goods  and  commodities,  which  he  shall,  at  any  time  during  the  said 
terra,  receive  in  or  dehver  out  upon  the  account  of  the  said  ,  or 

any  of  his  correspondents,  or  by  the  order  of  the  said  ,     And  also, 

that  he  the  said  his  will  pay  to  the  said  , 

his  all  such  sums  of  money  as  shall  be  due  upon  the  foot  of  every 

such  account.     And  also  that  he  the  said  will  not  deliver  forth 

upon  credit  any  of  the  goods,  merchandise,  or  moneys,  of  the  said 
or  any  of  his  correspondents,  to  any  person  or  persons  whatsoever,  without 
the  express  consent  of  the  said 

And  the  said  {the  trader)  for  himself  {and  his  heirs,  &^c.) 

covenants  that  he  will  pay  to  the  said  {the  book-keeper)  in  considera- 

tion of  the  said  services,  the  yearly  sum  of  in  equal  payments 

on  the  days  following,  viz.,  on  and  will,  during  the  said  term, 

provide  for  the  said  sufficient  and  suitable  meat,  drink,  washing, 

and  lodging. 

In  Witness 

{Signatures.)         {Seals.) 
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(20.) 
Agreement  for  Damages  in  laying  out  or  altering  Road. 

Whereas,  A  road  was  laid  out  on  the  day  of  A.D.  19      , 

by  and  Commissioners  of  Highways  of  the  Town 

of  in  the  County  01  and  State  of  on  the  application  of 

the  requisite  number  of  legal  voters  residing  within  three  miles  of  said 
road,  as  follows,  commencing 

which  road  passes  through  the  land  of  being  known  and 

described  as  follows,  viz. : 

Now,  therefore,  it  is  hereby  agreed  between  the  said  Commissioners  and 
tlie  said  that  the  damages  sustained  by  the  said  by  reason  of 

the  laying  out  and  opening  said  road  upon  his  land,  hereinbefore  described, 
be  liquidated  and  agreed  upon  at  dollars. 

In  Witness  Whereof,  The  said  Commissioners  and  the  said 
have  hereunto  subscribed  their  names  this  day  of  A.  D.  19     , 

(^Signatures.)  Commissioners  of  Highways. 

(21.) 

A.n  Agreement  between  a  Person  who  is  Retiring  from  the 
Active  Part  of  a  Business,  and  another  who  is  to  Conduct 
the  same  for  their  Mutual  Benefit. 

Articles  of  Agreement,  Made,  entered  into,  and  concluded  upon,  this 
day  of  A.  D.  ,  between 

of  of  the  one  part,  and  of  of  the 

other  part :  Whereas  the  said  hath  conducted  and  managed  foi' 

some  time  past  the  trade  or  business  of  the  said  ,  and  in  consid 

eration  of  the  attention  and  assiduity  of  the  said  thereunto,  th* 

said  is  willing  to  continue  the  said  in  the  maiv 

agement  thereof  under  the  covenants,  restrictions,  and  agreements  herein- 
after contained  ;  and  in  consequence  thereof,  an  inventory  and  appraisement 
hath  been  made  and  taken  of  the  stock,  and  entered  in  two  receipt-books,  one 
of  which  is  to  remain  in  the  custody  of  each  of  them,  the  said  parties  to  these 
presents,  and  is  subscribed  by  both  of  them,  and  tne  value  of  the  said  stock 
in  the  whole,  appears  to  the  amount  of  the  sum  of  :  Now  these 

presents  witness,  that  for  and  in  consideration  of  the  covenants  and  agree- 
ments hereinafter  contained  on  the  part  of  the  said  to  be 
performed,  the  said  for  himself,  his  executors,  and  admin- 
istrators, doth  hereby  covenant,  promise,  and  agree,  to  and  with  the  said 
,  that  it  shall  and  may  be  lawful  to  and  for  the  said 
from  time  to  time,  during  the  term  of  years,  to  be 
computed  from  the  day  of  the  date  of  these  presents,  if  they  the  said 
and                      shall  jointly  so  long  live,  to  trade  with  the  said  stock,  and  to 
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manage  and  improve  the  same,  in  such  manner  as  to  the  said 
ander  the  direction  of  the  said  ,  sliall  seem  meet,  upon  trust 

nevertheless,  and  to  the  intent  and  purpose  that  the  said  shall  and  do, 

by  and  out  of  the  money  which  shall  arise  by  sale  of  any  part  or  parts  of  the 
said  stock,  buy  such  goods  as  shall  be  requisite  to  keep  up  and  continue  the 
present  quality  and  value  thereof,  and  by  and  out  of  the  profits  which  shall 
arise  from  the  trade  and  dealing,  in  the  first  place  yearly  and  every  year,  pay 
the  vifhole  rent  of  the  said  house  and  shop,  and  pay  and  discharge  all  taxes 
which  now  are,  or  shall  hereafter  be,  assessed  or  imposed  on  him  the  said 
or  the  said  on  account  of  the  said  house 

and  trade,  and  in  the  next  place  to  pay  to  him  the  said  or 

his  assigns,  yearly  and  every  year  during  the  said  term  of  years,  if 

they  the  said  and  shall  so  long  live,  one 

clear  annuity  or  yearly  sum  of  '  by  equal  half-yearly  payments, 

on  the  day  of  and  the 

day  of  without  any  deduction  or  abatement  whatsoever,  and 

subject  thereto,  to  retain  the  residue  and  overplus  of  the  profits  which  shall 
arise  from  his  trade  and  dealing,  to  and  for  his  own  sole  use  and  benefit,  as 
a  recompense  and  satisfaction  for  his  care  and  trouble  in  the  sale  and  man- 
agement of  the  said  stock.  And  the  said  in  consideration 
of  the  premises,  and  of  the  covenant  and  agreement  hereinbefore  on  the  part 
of  the  said  contained,  doth  for  himself,  his  executors,  and 
administrators,  covenant,  declare,  and  agree,  that  he  the  said 
shall  and  will  from  time  to  time,  and  at  all  times,  for  and  during  the  said 
term  of  years,  if  they  the  said  and 
shall  so  long  jointly  live,  diligently  apply  himself  to  the  care  and  manage 
ment  of  the  said  stock,  trade,  and  business,  according  to  his  best  skill, 
abilities,  and  discretion,  and  apply  and  dispose  of  the  money  which  shall 
arise  from  the  sale  thereof,  and  all  the  profits  of  his  trade  and  dealings,  t^' 
answer  and  discharge  the  trusts  hereby  reposed  in  him,  in  such  manner  iis, 
hereinbefore  is  directed,  declared,  or  expressed.  And  also  shall  and  will 
write  true  and  perfect  entries,  in  proper  books  of  accounts,  of  all  such  goods 
as  shall  be  sold,  and  of  all  moneys  which  shall  be  paid  and  received  by  him, 
and  permit  the  same,  from  time  to  time,  to  be  inspected  by  him  the  said 
or  such  other  person  or  persons  as  he  shall  appoint.  And 
further,  that  he  the  said  shall  not  nor  will,  at  any  time  during 
the  continuance  of  the  said  term  of  years,  buy  or  sell,  or  in  anywise 
trade  or  deal  in  his  own  name,  but  in  the  name  only  of  him  the  «aid 
upon  the  trusts  aforesaid;  nor  do  any  act  whatsoever,  whereby  the  said 
stock,  or  any  part  thereof,  may  be  attached,  or  taken  in  execution.  And  also 
that  at  Christmas  next,  and  so  at  every  succeeding  Christmas  during  the 
said  term  of  years,  or  oftener,  if  thereto  required  by  the  said 
he  the  said  shall  and  will  take  a  full  account  in  writing  of 
the  said  stock,  then  remaining  in  the  said  trade,  and  of  the  profits  thereof, 
and  deliver  the  same  to  the  said                          in  order  to  manifest  to  him  a 
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true  state  thereof,  and  of  his  proceedings  in  the  trade  by  him  carried  on 
therewith.  And  at  the  expiration,  or  other  sooner  determination,  of  the  said 
term  of  years,  he  the  said  ,  his  executors  or  admin- 

istrators, shall  and  will  deliver  up  to  him  the  said  ,  his 

executors  or  administrators,  the  stock  then  remaining  for  his  or  their  own 
use  and  benefit,  to  the  value  of  the  sum  of  losses  by  bad 

debts,  decay  of  goods,  and  other  inevitable  casualties  excepted. 

Witness  our  hands  and  seals,  this  day  of 

in  the  year  19    . 

In  presence  of 

{Signatures^    {Seals^ 

(22.) 
A  Brief  Building  Contract. 

CJontract  for  building  made  this  day  of  one  thousand 

nine  hundred  and  by  and  between  of  in  the 

County  of  and  of  in  the  County  of 

Builder     . 

The  said  covenant  and  agrees  to  and  with  the  said 

ti>;i  make,  erect,  build,  and  finish,  in  a  good,  substantial,  and  workmanlike 
manner,  upon  situate  said 

to  be  built  agreeable  to  the  draught,  plans,  explanations,  or  specifications, 
furnished,  or  to  be  furnished  to  sai-d  by  of  good  and 

substantial  materials ;  and  to  be  finished  complete  on  or  before  the 
day  of  .     And  said  covenant  and  agrees  to  pay  to  said 

for  the  same  dollars  as  follows  : 

Security  against  mechanics',  or  other  lien,  is  to  be  furnished  by  said 
prior  to  payment  by  said 

And  for  the  performance  of  all  and  every  the  articles  and  agreements 
above  mentioned,  the  said  and  do  hereby  bind  themselves, 

their  heirs,  executors,  and  administrators,  each  to  the  other,  in  the  penal  sum 
of  dollars,  firmly  by  these  presents. 

In  "Witness  Whereof,  We,  the  said  and  have  hereunto 

set  our  hands  the  day  and  year  first  above  written. 

{Signatures)    {Seals.) 
Executed  and  Delivered  in  Presence  of 

Contracts  for  building  are  among  those  most  frequently 
made,  and  also  among  those  which  require  the  utmost  care.  A 
specification  stating  and  describing  all  the  things  which  the 
parties  desire  and  intend  to  have  done  should  always  accompany 
the  contract.  It  is  very  difficult  for  persons  not  accustomed  to 
the  work  to  remember  and  specify,  and  properly  describe,  all  the 
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things  they  propose  to  have  in  the  building;  and  all  these  things 
should  be  accurately  and  precisely  stated  in  the  specification. 
From  omissions  or  errors  of  this  kind,  cases  and  questions  are 
constantly  arising.  To  assist  those  who  have  to  prepare  for 
themselves  or  others  a  contract  of  this  sort,  I  have  given,  first, 
a  brief  and  simple  form  ;  I  now  give  a  very  full  and  minute  form, 
prepared  by  a  skillful  lawyer,  and  in  wide  use. 


(23.) 
A  Full  and  Minute  Building  Contract. 

An  Agreement,  of  two  parts,  made  this  day  of  in  the  year 

one  thousand  nine  hundred  and  by  and  between 

part    of  the  first  part,  and  part    of  the  second  part. 

The  said  part  of  the  first  part,  in  consideration  of  the  sum  of  money  to 
be  paid  by  the  said  part  of  the  second  part,  as  hereinafter  mentioned,  and 
the  covenants  and  agreements  hereinafter  recited,  to  be  kept  and  performed 
by  the  said  part     of  the  second  part,  do  for  sel 

and  Covenant,  Promise,  and  Agree,  to  and  with  the  said  part 

of  the  second  part,  that  the  said  part     of  the 

first  part,  shall  and  will,  in  a  good  and  workmanlike  manner,  and  according 
to  the  best  of  art  and  ability,  do  and  perform  the  following  work, 

and  provide  materials  for  tbe  same,  that  is  to  say: 

The  whole  of  said  work  is  to  be  performed,  and  all  the  said  materials 
furnished  in  conformity  with  the  jjlans  and  specifications  of  the  same,  nr, 
made  by  the  Architect'    hereby 

appointed  by  said  part  of  the  second  part,  which  plans  and  specifications 
bear  even  date  herewith,  and  are  signed  by  the  parties  hereto,  and  under 
the  superintendence  and  direction  of  hereby  appointed 

Superintendent  and  Agent  of  the  said  part  of  the  second  part, 
which  plans  and  specifications  are  to  be  considered  as  forming  a  part  of  this 
agreement,  as  if  herein  fully  written  and  drawn. 

The  said  part  of  the  first  part  further  agree  that  the  work  aforesaid 
shall  be  commenced  and  be  constantly  prosecuted,  and  the  materials  afore- 
said promptly  furnished  and  that  all  said  work  shall  be 
completed  on  or  before  the  day  of  in  the  year  one  thousand 
nine  hundred  and  and,  furthermore,  that  no  charge  of  any 
kind  shall  be  made  by  the  said  part  of  the  first  part  to  the  said  part  of 
the  second  part,  beyond  the  sum  of  dollars,  unless  the  said  part 
of  the  second  part,  and  the  said  Superintendents,  shall  alter  the  aforesaid 
plans  and  specifications,  in  which  case  the  value  of  such  alterations  shall  be 
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added  to  the  nmount  to  be  paid  under  this  contract,  or  deducted  therefrom, 
as  the  case  may  require  :  it  being  expressly  understood  that  no  extra  work 
of  any  kind  shall  be  performed,  or  extra  materials  furnished,  by  the  said 
part     of  the  first  part,  unless  authorized  by  the  said  part  of  the  second 

part,  and  the  said  Superintendents  in  writing;  and  that  the  said  part  of 

the  second  part,  and  the  said  Superintendents  may,  from  time  to  time, 
make  any  alterations  of,  to,  and  in  the  said  plans  and  specifications,  upon 
the  terms  aforesaid. 

The  said  part  of  the  first  p:irt,  for  sel  and  legal  representa- 
tives, farther  promise  and  agree  that  insurance  shall  be  effected  upon 
the  building  as  soon  as  the  rocf  is  put  on  and  covered ;  the  amount  cf  said 
insurance  to  be  for  such  sum  as  the  saiJ  part  cf  the  second  part,  and 
the  said  Superintendents  shall  direct,  to  be  furtlier  increased,  from  time  to 
time,  at  the  direction  of  the  said  party  of  the  secoi.d  part,  and  the  said 
Superintendents  ;  the  policy  to  be  in  the  name  and  for  the  benefit  of  said 
part  of  the  second  part,  or  legal  representatives,  and  to  be  made 

payable,  in  case  of  loss,  to  for  whom  it  may  concern  ; — each 

party  to  this  agreement  hereby  agreeing  to  pay  one-half  the  cost  of  such 
insurance. 

The  said  part         of  the  second  part,  for         sel         and         legal  repre- 
sentatives, in  consideration  of  the   materials  being  provided  and  the  labor 
done  as  herein  required,  and  all  other  of  the  stipulations,  requirements,  mr.t- 
ters  and  things  herein  set  forth,  being  kept  and  performed  by  said  part 
of  the  first  part.  Covenant,  Promise,  and  Agree,  to  and  with  the  said  part 
of  the  first  part:  that         will  well  and  truly  pay,  or  cause   to  be 

paid,  unto  the  said  part  of  the  first  part,  or  legal  representatives,  the 
sum  of  dollars,  in  the  manner  following: — 

It  is  agreed  by  and  between  the  parties  to  this  agreement,  as  follows  : — ■ 

1st.  That  for  each  and  every  day's  delay  in  the  performance  and  com- 
pletion of  this  agreement,  or  of  any  extra  work  under  it,  after  the  said 
day  of  in  the  year  one  thousand  nine   hundred  and  ,  there  shall 

be  allowed  and  paid  by  said  part  of  the  first  part,  to  said  part  of  the 
second  part,  or  representatives,  damages    for  such  delay  if  the  same 

shall  arise  from  any  act  or  default  on  the  part  of  the  said  part  of  the 

first  part. 

2d.  That  the  said  part         of  the  first  part,  or  representatives,  shall 

not  be  delayed  in  the  constant  progress  of  the  work  under  this  agreement, 
or  any  of  the  extra  work  under  the  same  or  connected  therewith,  by  said 
party  of  the  second  part,  or  by  his  Superintendents  or  any  other  contractor 
employed  by  the  said  part  of  tiie  second  part,  upon  or  about  the  prem- 
ises ;  and  for  each  and  every  day,  if  any,  shall  be  so  delayed, 
additional  day  to  be  allowed  to  complete  the  work  aforesaid,  from 
and  after  the  day  hereinbefore  appointed  for  its  entire  comple'ion,  unless 
upon  the  contingency  provided  for  below  in  the  5th  article. 

3d.  That  each  and  every  person  employed,  by  sub-contract  or  "  piece 


FORMS  OF  CONTRACTS  OR  AGREEMENTS.  95 

work,"  by  the  said  part  of  the  first  part,  in  the  providing  materials  or 
performing  labor  or  works  in  the  fultillment  or  execution  of  this  agreement, 
shall  be,  in  the  opinion  of  the  said  Superintendents,  a  suitable,  competent,  and 
satisfactory  person. 

4th.  That  the  said  part  of  t'.ie  first  part  shall  and  will  engage  and 

provide  own  cost  and  expense,  during  the  progress  of  the  works  under, 

and  until  the  completion  and  fulfillment  of  this  agreernent,  a  thoroughly 
competent  "  Foreman  of  tlie  Works,"  whose  duty  it  shall  be  to  attend  to  the 
general  supervision  of  all  matters  hereby  undertaken  by  said  part  of  the 
first  part,  and  also  to  the  correct  and  exact  making,  preparing,  laying-out, 
and  locating  of  all  patterns,  moulds,  models,  and  measurements  in,  to,  for, 
and  upon  the  works  hereby  agreed  upon,  from  and  in  conformity  with  the 
said  plans  and  specifications,  and  according  to  the  direction  of  said 
Architects. 

5th.  That  if  at  any  time  during  the  progress  of  the  work  the  said  Super- 
iatendents  shall  find  that  said  work  is  not  carried  forward  with  sufficient 
rapidity  and  thoroughness,  or  that  the  materials  furnislied,  foreman  of  tha 
works,  sub-contractors  or  workmen  employed  by  the  part  of  the  first 

part,  are  unsatisfactory,  and  insufficient  for  the  completion  of  the  work 
within  the  time  and  in  the  manner  stipulated  in  the  plans  and  specifications 
aforesaid,  shall  give  notice  of  such  insufficiency  and  defects  in  pro- 

joress,  materials,  foreman,  sub-contractors,  or  workmen,  to  the  party  of  the 
first  part ;  and  if  within  three  days  thereinafter  such  insuflJiciency  and 
defects  are  not  remedied  in  a  manner  satisfactory  to  —the  party  of  the 

second  part,  through  tlie  agency  of  said  Superintendents,  or  otherwise,  may 
enter  upon  the  work,  and  suspend  or  discharge  said  party  of  the  first  part, 
and  all  employed  under  him,  and  carry  on  and  complete  the  work,  by  "days 
work,"  or  otherwise,  as  may  elect,  providing  and  substituting  proper 

and  sufficient  materials  and  workmen  ;  and  the  expense  thereof  shall  be 
chargeable  to  the  said  party  of  the  first  part,  and  be  deducted  from  any  sum 
which  may  be  due  to  him  on  a  final  settlement ;  and  the  opinion  of  said 
Superintendents  shall  be  final,  and  their  certificate  in  writing  conclusive  evi- 
dence between  the  parties  hereto,  on  all  questions  and  issues  arising  on  or 
out  of  this  fifth  article  of  this  Agreement,  subject  to  the  final  decision  of  the 
referees  hereinafter  named. 

6th.  That  the  said  part  of  the  first  part  shall  be  solely  responsible 
for  any  injury  or  damage  sustained  by  any  and  all  person  or  persons,  or 
property,  during  or  subsequent  to  tlie  progress  and  completion  of  the  works 
hereby  agreed  upon,  from  or  by  any  act  or  default  of  the  said  part  of  the 
first  part ;  and  shall  be  responsible  over  the  party  of  the  second  part  for  all 
costs  and  damages  which  said  party  of  the  second  part  may  legally  incur  by 
reason  of  such  injury  or  damage  ;  and  that  the  said  part  of  the  first  part 
sliall  give  all  usual,  requisite,  and  suitable  notices  to  all  parties  whose  estates 
or  premises,  being  adjoining  those  upon  which  the  works  hereby  agreed  upon 
are  to  be  done,  may  or  shall  be  any  way  interested  in  or  affected  by  the  per 
formance  of  said  works. 
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7th.  That  Ihe  said  part  of  the  first  part  shall,  from  time  to   time, 

during  the  progress  of  said  works,  apply  to  the  said  Architects  for  all  need- 
ful explanations  of  the  true  intent  and  meaning  of  the  said  plans  and  speci- 
fications ;  and  that  "  worki  ng- plans  "  shall,  at  the  expense  of  the  said  part 
of  the  second  part,  be  from  time  to  time,  and  whenever  requisite,  furnished 
by  the  said  Architects  to  the  said  part  of  the  first  part,  upon  reasonable 
notice  being  given  to  the  said  Architects  that  the  same  are  requisite  and 
needful ;  and  further,  that  the  said  part  of  the  first  part  will  not  and  shall 
not,  in  the  execution,  performance,  and  fulfillment  of  this  agreement,  in  any 
way  deviate  from  the  entire  and  exact  compliance  with,  adherence  to,  and 
fulfillment  of  the  said  plans,  "working-plans,"  and  specifications,  by  reason 
of  any  practical  difficulty  which,  in  opinion,  mayor  shall  arise  or  occur; 

unless  some  such  deviation  shall,  in  the  opinion  and  by  the  certificate  of  the 
said  Architects,  become  absolutely  necessary  and  unavoidable,  in  which  case 
said  part  of  the  first  part  to  make  such  deviation  as  they  may  be 

directed  by  said  Architects. 

And  "Whereas ^it  is  the  intention  of  the  parties  hereto,  that  the  said 
part  of  the  first  part  shall  bear  and  pay  all  the  expenses  necessary  for 
and  incident  to  the  carrying  into  full  and  entire  execution  and  completion  all 
the  works  contemplated  in  this  agreement,  it  is  further  understood  and 
agreed  by  and  between  the  parties  to  this  agreement,  that  in  case  any  lien 
or  liens  for  labor  or  materials  shall  exist  upon  the  property  or  estate  of  the 
said  part  of  the  second  part,  at  the  time  or  times  when  by  the  foregoing 
terms  or  provisions  of  this  agreement  a  payment  is  to  be  made  by  the  said 
part  of  the  second  part  to  the  said  part  of  the  first  part,  such  pay^ 
ment,  or  such  part  thereof  as  shall  be  equal  to  not  less  than  double  the 
amount  for  which  such  lien  or  liens  shall  or  can  exist,  shall  not  be  payable  at 
the  said  stipulated  time  or  times,  notwithstanding  anything  to  the  contraiy 
in  this  agreement  contained;  and  that  the  ;  aid  part  of  the  second  past 
may  and  shall  be  well  assured  that  no  such  liens  do  or  can  attach  or  exint 
before         shall  be  liable  to  make  either  of  the  said  payments. 

It  is  expressly  understood  by  the  part  of  the  first  part,  that  all  th* 
works  described  or  referred  to  in  the  annexed  specifications  are  to  be  exe- 
cuted by  the  said  part  of  the  first  part,  whether  or  not  the  said  works 
are  illustrated  by  the  aforesaid  plans  or  working-drawings  ;  and  that  said 
part  of  the  first  part  to  execute  all  works  shown  by  the  aforesaid  plans 
and  working-drawiugs,  whether  or  not  said  works  are  described  or  referred 
to  in  the  said  specifications. 

If  any  apparent  discrepancy  shall  be  found  to  exist  between  the  plans 
working-drawings,  and  the  specifications,  the  decision  as  to  the  fair  construc- 
tion of  said  discrepancy,  and  of  the  true  intent  and  meaning  of  the  plans, 
working-drawings,  and  specifications,  shall  be  made  by  the  Architects  here- 
inbefore named  ;  and  said  part  of  the  first  part  shall  provide  and  execute 
the  said  works  in  accordance  with  said  decision, — with  the  right  of  a  finitl 
decision  by  the  referees  hereinafter  named, — as  a  part  of  the  original  works 
undertaken  by  said  part         of  the  first  part. 
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And  Further  agreed  by  the  parties  hereto  to  submit,  and  hereby  do 
submit,  each,  all,  and  every  demand  between  them  hereinafter  arising,  if  any, 
concerning  the  value  of  any  changes  of,  or  omissions  in,  or  additions  to,  the 
aforementioned  plans  or  specifications,  or  concerning  the  manner  of  per- 
forming or  completing  the  work,  or  the  time  or  amount  of  any  payment  to 
be  made  under  this  agreement,  or  the  quantity  or  quality  of  the  labor  or 
materials,  or  both,  to  be  done,  furnished,  or  provided  under  this  agreement, 
or  any  other  cause  or  matter  touching  the  work,  the  materials,  or  the  dam- 
ages contemplated,  set  forth,  or  referred  to,  in  or  by  this  agreement,  or 
concerning  the  construction  of  this  agreement,  to  the  determination  of 

the  award  of  whom,  or  the  award  of  a  majority  of  whom 
being  made  and  reported  within  year  from  the  time  herein- 

before fixed  upon  for  the  final  completion  of  this  agreement,  to  the  Superior 
Court  for  the  County  of  ,  the  judgment  thereof  shall  be  final  ; 

and  if  either  of  the  parties  shall  neglect  to  appear  before  the  Arbitrator  , 
after  due  notice  given  of  the  time  and  place  appointed  for  hearing  the 
parties,  the  Arbitrator     may  proceed  in  absence. 

In  "Witness  "Whereof,  The  parties  aforesaid  have  interchangeably  set 
their  hands  and  seals  the  day  and  year  first  above  written,  to  this  and 
other  instrument     of  like  tenor  and  date. 


Executed  and  Delivered  in  Presence  Qf 


{Signatures^     (Seals.) 


CHAPTER  VII. 

CONSIDERATION. 


SECTION  I. 

THE   NEED   OF    A   CONSIDERATION. 

It  is  an  ancient  and  well-established  rule  of  the  common  law 
prevailing  in  this  country,  that  no  promise  can  be  enforced  at 
law  unless  it  rests  upon  a  consideration  ;  by  which  word  is 
meant  a  cause  or  reason  for  the  promise.  If  it  do  not,  it  is 
called  a  naked  bargain,  and  the  promisor,  even  if  he  admits  his 
promise,  is  under  no  legal  obligation  to  perform  a  promise  that 
he  made  without  a  consideration. 

There  are  two  exceptions  to  this  rule.  One  is  when  the 
promise  is  made  by  a  sealed  instrument,  or  deed  (every  written 
instrument  which  is  sealed  is  a  deed).  Here  the  law  is  said  to 
imply  a  consideration;  the  meaning  of  which  is  that  it  does  not 
require   that    any  consideration    should    be  proved.     The    seaJ 
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itself  is  said  to  be  a  consideration,  or  to  import  a  considera 
tion. 

The  second  exception  relates  to  negotiable  paper  ;  and  is  an 
instance  in  which  the  law-merchant  has  materially  qualified  the 
common  law.  We  shall  speak  more  fully  of  this  exception  whea 
we  treat  of  negotiable  paper. 

The  word  "  consideration,"  as  it  is  used  in  this  rule,  has  a 
peculiar  and  technical  meaning.  It  denotes  some  substantial 
cause  for  the  promise.  This  cause  must  be  one  of  two  things  ; 
either  a  benefit  to  the  promisor,  or  else  an  injury  or  loss  to  the 
promisee  sustained  by  him  at  the  instance  and  request  of  the 
promisor.  Thus,  if  A  promises  W  to  pay  him  a  thousand  dollars 
in  three  months,  and  even  promises  this  in  writing,  the  promise 
is  worthless  in  law,  if  A  makes  it  as  a  merely  voluntary  prom- 
ise, without  a  consideration.  But  if  B,  or  anybody  for  him. 
gives  to  A  to-day  a  thousand  doUars  in  goods  or  money,  and 
this  was  the  ground  and  cause  of  the  promise,  then  it  is  enforce 
able.  And  if  A  got  nothing  for  his  promise,  but  B,  at  the 
request  of  A,  gave  the  same  goods  or  m.oney  to  C,  this  would 
be  an  equally  good  consideration,  and  the  promise  to  pay  U 
would  be  equally  valid  in  law. 

This  requirement  of  a  consideration  sometimes  operates 
harshly  and  unjustly,  and  permits  promisors  to  break  their  word 
under  circumstances  calling  strongly  for  its  fulfilment.  Courts 
have  been  led,  perhaps,  by  this,  to  say  that  the  consid'eration  is 
sufficient  if  it  be  a  substantial  one,  although  it  be  not  an  ade- 
quate one.  This  is  the  unquestionable  rule  now,  and  it  is  some- 
times carried  very  far.  In  one  case  an  American  court  refused 
to  inquire  into  the  adequacy  of  the  consideration, — or  whether 
it  was  equal  to  the  promise  made  upon  it, — and  said,  if  there 
was  the  smallest  spark  of  consideration,  it  was  enough,  if  the 
contract  was  fairly  made  with  a  full  understanding  of  all  the 
material  facts.     Still,  there  must  be  some  consideration. 

SECTION  II. 

WHAT   IS    A    SUFFICIENT    CONSIDERATION. 

The  law  detests  litigation  ;  at  least  courts  sav  so  ,  and  there- 
fore  they  consider  anything  a   sufficient  consideration   which 
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arrests  and  suspends  or  terminates  litigation.  Thus  the  coin 
promise,  or  forbearance,  or  mutual  reference  to  arbitration,  or 
any  similar  settlement,  of  a  suit,  or  of  a  claim,  is  a  good  con 
sideration  for  a  promise  founded  upon  it.  And  it  is  no  defense 
to  a  suit  on  this  promise,  to  show  that  the  claim  or  suit  thv's 
disposed  of  would  probably  have  been  found  to  have  no  founda- 
tion or  substance.  If  there  be  an  honest  claim,  which  he  who 
advances  it  believes  to  be  well  grounded,  and  which  within  a 
rational  possibility  may  be  so,  this  is  enough  ;  the  court  will  not 
go  on  and  try  the  validity  of  the  claim  or  of  the  suit  in  order  to 
test  the  validity  of  a  promise  which  rests  upon  its  settlement ; 
for  the  very  purpose  for  which  it  favors  this  settlement  is  the 
avoidance  of  all  necessity  of  investigating  the  claim  by  litiga- 
tion. But  for  reasons  of  public  policy,  no  promise  can  be 
enforced  of  which  the  consideration  was  the  discontinuance  of 
criminal  proceedings  ;  or  any  conduct  by  which  public  interests 
are  harmed,  as,  for  example,  the  procurement  of  the  passage  of  a 
law  by  corrupt  means. 

If  any  work  or  service  is  rendered  to  one,  or  for  one,  and  he 
requested  the  same,  it  is  a  good  consideration  for  a  promise  of 
payment ;  and  if  he  makes  no  promise,  the  law  will  imply  the 
promise,  that  is,  will  suppose  that  he  has  made  it,  and  will  not 
permit  him  to  deny  it.  The  rule  is  the  same  as  to  payment 
for  goods,  Of  property  of  any  kind,  delivered  to  any  one  at  his 
request. 

No  person  can  make  another  his  debtor  against  that  other's 
will,  by  a  voluntary  offer  of  work,  or  service,  or  money,  or 
goods.  But  if  that  other  accept  what  is  thus  offered,  and  retain 
the  benefit  of  it,  the  law  will,  generally,  imply  or  presume  that 
it  was  offered  at  the  request  of  that  other  party,  and  will  also 
imply  his  promise  to  pay  for  it,  and  will  enforce  the  promise ; 
unless  it  is  apparent,  or  is  shown,  that  it  was  offered  and  received 
as  a  mere  gift. 

A  promise  is  a  good  consideration  for  a  promise  ;  and  it  is 
one  which  frequently  occurs  in  fact. 

If  A  says  to  B,  "  If  you  will  deliver  goods  to  C,  I  will  pay 
for  them,"  although  there  is  no  obligation  upon  ^  to  deliver  the 
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goods,  if  he  does  deliver  them,  he  furnishes  a  consideration  fov 
the  agreement,  and  may  enforce  it  against  A. 

An  agreement  by  two  or  more  parties  to  refer  disputes  or 
claims  between  them  to  arbitration,  is  not  binding  upon  any  of 
the  parties  unless  all  have  entered  into  it. 

The  principle,  that  a  promise  is  a  good  consideration  for  a 
promise,  has  been  sometimes  applied  to  subscription-papers  ; 
all  who  sign  them  being  held  on  the  ground  that  the  promise  of 
each  is  a  good  consideration  for  the  promises  of  the  rest.  The 
law  on  the  subject  of  these  subscription-papers,  and  of  all  vol- 
untary promises  of  contribution,  is  substantially  this  :  no  such 
promises  are  binding,  unless  something  is  paid  for  them,  or 
unless  some  party  for  whose  benefit  they  are  made, — and  this 
party  may  be  one  or  more  of  the  subscribers, — at  the  request, 
express  or  implied,  of  the  promisor,  and  on  the  faith  of  the  sub 
scriptions,  incurs  actual  expense  or  loss,  or  enters  into  valid 
contracts  with  other  parties  which  will  occasion  expense  or  loss. 
As  the  objection  to  these  promises  or  the  doubt  about  them, 
comes  from  the  want  of  consideration,  it  may  be  cured  by  a  seal 
to  each  name,  or  by  one  seal  which  is  declared  in  the  instrument 
to  be  the  seal  of  each. 

It  is  to  be  regretted  that  the  law  does  not  regard  a  merely 
moral  consideration  as  a  sufficient  legal  consideration  ;  but  so 
it  is.  Thus,  it  has  been  held  in  this  country,  that  a  note  given 
by  a  father  to  a  party  who  had  given  needful  medicines,  food, 
and  shelter  to  his  sick  son,  who  was  of  full  age,  was  void  in  law, 
because  there  was  no  legal  consideration.  And  the  same  doc- 
trine was  applied  where  a  son  made  a  similar  promise  for  food 
and  support  to  his  aged  father.  If,  in  either  case,  the  promise 
had  been  made  before  the  food  or  other  articles  were  supplied, 
or  even  a  request  made  before  the  supply,  then  the  supply  of  the 
food  and  support  would  have  been  a  good  consideration.  But 
they  had  all  been  supplied  before  any  request  or  promise,  and 
nothing  was  left  but  the  moral  obligation  of  a  father  to  compen- 
sate one  who  had  supported  his  son,  or  of  a  son  to  support  hi? 
father  ;  and  this  the  law  does  not  deem  sufficient  to  make  even 
an  express  promise  enforceable  at  law. 
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SECTION  III. 

AN    ILLEGAL   CONSIDERATION. 

Tf  the  whole  of  a  consideration,  or  if  any  part  of  the  con 
sideration  of  an  entire  and  indivisible  promise,  be  illegal,  the 
promise  founded  upon  it  is  void.  Thus,  where  a  note  was  given 
in  part  for  the  compounding  of  penalties  and  suppressing  of  criirw 
inal  prosecutions,  it  was  held  to  be  wholly  void  and  uncollecti 
ble.  And  where  a  part  of  the  consideration  of  a  note  was 
r.pirituous  liquors,  sold  by  the  payee  in  violation  of  a  Statute, 
such  note  was  held  to  be  wholly  void.  But  if  the  consideration 
consists  of  separable  parts,  and  the  promise  consists  of  corres- 
ponding separable  parts,  which  can  be  apjjortioned  and  applied, 
part  to  part,  then  each  illegality  will  affect  only  the  promise 
resting  on  it ;  for  in  fact  there  are  many  considerations  and  many 
promises. 

If  the  consideration  be  entire  and  wholly  legal,  and  the  prom- 
ise consists  of  separable  parts,  one  legal  and  the  other  illegal, 
the  promisee  can  enforce  that  part  which  is  legal. 

SECTION  IV. 

AN   IMPOSSIBLE    CONSIDERATION. 

No  contract  or  promise  can  be  enforced  by  him  who  knew 
that  the  performance  of  it  was  wholly  impossible  ;  and  therefore 
d  consideration  which  is  obviously  and  certainly  impossible  is 
not  sufficient  in  law  to  sustain  a  promise.  But  if  one  makes  a 
promise,  he  cannot  always  defend  himself  when  sued  for  non- 
performance by  showing  that  performance  was  impossible  ;  for 
it  may  be  his  own  fault,  or  his  personal  misfortune,  that  he 
cannot  perform  it.  He  had  no  right  to  make  such  a  promise, 
and  must  answer  in  damages  ;  or  if  he  had  a  right  to  make  it  in 
the  expectation  of  performance,  and  this  has  become  impossible 
subsequently, — as  by  loss  of  property,  for  example, — this  is  his 
misfortune,  and  no  answer  to  a  suit  on  the  promise.  There  are, 
however,  obviously,  promises  or  contracts,  which,  from  their 
very  nature,  must  be  construed  as  if  the  promisor  had  said,  "  I 
will  do  so  and  so,  if  I  can."     P^or  example,  if  A  promises  to 
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work  for  B  one  year,  at  ^20  a  month,  and  at  the  end  of  six 
months  is  wholly  disabled  by  sickness,  he  is  not  liable  to  an 
action  by  B  for  breach  of  his  contract  ;  and  he  can  recover  his 
pay  for  the  time  that  he  has  spent  in  B's  service.  A  mere  want 
of  money,  which  makes  a  pecuniary  impossibility,  is  not  regarded 
by  the  law  as  a  legal  impossibility. 

SECTION  V. 

FAILURE   OF    CO^•SIDERATIO^f. 

If  a  promise  be  made  upon  a  consideration  which  is  appar- 
ently valuable  and  sufficient,  but  which  turns  out  to  be  nothing  ; 
or  if  the  consideration  was  originally  good,  but  becomes  v/holly 
valueless  before  part  performance  on  either  side,  there  is  an  end 
of  the  contract,  and  the  promise  cannot  be  enforced.  And  if 
money  were  paid  on  such  a  consideration,  it  can  be  recovered 
back,  but  only  the  sum  paid  can  be  recovered  without  any 
increase  or  addition  as  compensation  for  the  plaintiff's  loss  and 
disappointment,  unless  there  were  fraud  or  oppression. 

If  the  failure  of  consideration  be  partial  only,  leaving  a  sub- 
stantial, though  far  less  valuable,  consideration  behind,  this  may 
still  be  a  sufficient  foundation  for  the  promise,  if  that  be  entire. 
The  promisor  may  then  be  sued  on  the  promise ;  but  he  will 
then  be  entitled,  by  deduction,  set-off,  or  in  some  other  proper 
way,  to  due  allowance  or  indemnity  for  whatever  loss  he  may 
sustain  as  to  the  other  parts  of  the  bargain,  or  as  to  the  whole 
transaction,  from  the  partial  failure  of  the  consideration.  Thus, 
if  he  promised  so  much  money  for  work  done  in  such  a  way,  or  as 
the  price  of  a  thing  to  be  made  and  sold  to  him,  if  no  work  is  done, 
or  the  thing  is  not  made  or  sold,  there  is  an  end  of  the  promise, 
because  the  consideration  has  failed.  But  if  the  work  was  done, 
but  not  as  it  should  have  been,  or  the  thing  made  and  sold,  but 
not  what  it  should  have  been,  and  the  promisor  accepted  the 
work  or  the  thing,  he  may  now  show  that  the  consideration  for 
his  promise  has  partially  failed,  and  may  have  a  proportionate 
reduction  in  his  promise,  or  in  the  amount  he  must  pay.  And 
if  the  promise  be  itself  separable  into  parts,  and  a  distinct  par^ 
or  proportion  of   the  consideration  failed,  to  which  part  some 
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distinct  part  or  proportion  of  the  promise  could  be  applied,  that 
part  of  the  promise  cannot  be  enforced,  although  the  residue  of 
the  promise  may  be. 

If  A  agrees  with  B  to  work  for  him  one  year,  or  any  stated 
time,  for  so  much  a  month,  or  so  much  for  the  whole  time,  and, 
after  working  a  part  of  the  time,  leaves  B  without  good  cause, 
it  is  the  ancient  and  still  prevailing  rule,  that  A  can  recover 
nothing  in  any  form  or  way.  It  has,  however,  been  held  in  New 
Hampshire,  that  A  can  still  recover  whatever  his  services  are 
worth,  B  having  the  right  to  set  off  or  deduct  the  amount  of 
any  damage  he  may  have  sustained  from  A's  breach  of  the  con- 
tract. This  view  seems  just  and  reasonable,  although  it  has  not 
been  supported  by  adjudication  in  other  States.  If  A  agrees  to 
sell  to  B  five  hundred  barrels  of  flour  at  a  certain  price,  and,  after 
delivering  one-half,  refuses  to  deliver  any  more,  B  can  certainly 
return  that  half,  and  pay  A  nothing.  But  if  B  chooses  to  retain 
that  half,  or  if  he  has  so  disposed  of  or  lost  it  that  he  cannot 
return  it,  he  must  pay  what  it  is  worth,  deducting  all  that  he 
loses  by  the  breach  of  the  contract.  And  this  case  we  think 
analogous  to  that  of  a  broken  contract  of  service  ;  but  IVs  lia- 
bility to  pay,  even  in  the  case  supposed  as  to  goods,  has  been 
denied  by  some  courts. 

A  difficulty  sometimes  arises  where  A,  at  the  request  of  B, 
undertakes  to  do  something  for  B,  for  which  he  is  to  be  paid  a 
certain  price  ;  and  in  doing  it  he  departs  materially  from  the 
directions  of  B  and  from  his  own  undertaking.  What  are  now 
the  rights  of  the  parties  }  This  question  arises  most  frequently 
in  buiMing  contracts,  in  which  there  is  usually  some  departure 
from  the  original  undertaking.  The  general  rules  are  these : 
If  B  assent  to  the  alteration,  it  is  the  same  thing  as  if  it  were  a 
part  of  the  original  contract.  He  may  assent  expressly,  by  word 
or  in  writing;  or  constructively,  by  seeing  the  work,  and  approv- 
ing it  as  it  goes  on,  or  being  silent;  for  silence  under  suc'i 
circumstances  would  generally  be  equivalent  to  an  approval. 
But  if  the  change  be  one  which  B  had  a  right,  either  from  the 
nature  of  the  change,  or  the  appearance  of  it,  or  A's  language 
respecting  it,  to  suppose  would  add  nothing  to  the  cost,  then  no 
promise  to  pay  an  increased  price  would  be  inferred  from  either 
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an  express  or  tacit  approval.  Generally,  as  we  have  seen,  if  A 
does  or  makes  what  B  did  not  order  or  request,  B  can  refuse  to 
accept  it,  and,  if  he  refuses,  will  not  then  be  held  to  pay  for  it. 
But  if  he  accepts  it,  he  must  pay  for  it.  This  consequence 
results,  however,  only  from  a  voluntary  acceptance.  For  if  A 
choose,  without  any  request  from  B,  to  add  something  to  B's 
house,  or  make  some  alteration  in  it,  which  being  done  cannot 
be  undone  or  taken  away  without  detriment  to  the  house,  B  may 
hold  it,  and  yet  not  be  liable  to  pay  for  it ;  and  A  has  no  right 
to  take  it  away,  unless  he  can  do  so  without  inflicting  any  injury 
whatever  on  B.  This  rule  would  apply  whether  the  addition  or 
alteration  were  larger  or  smaller. 

It  is  sometimes  provided  in  building  contracts  that  B  shall 
pay  for  no  alteration  or  addition,  unless  previously  ordered  by 
hmi  in  writing.  But  if  there  be  such  provision,  B  would  be 
liable  for  any  alteration  or  addition  he  ordered  in  any  way,  or 
voluntarily  accepted  after  it  was  made,  when  he  could  have 
rejected  it. 

So  it  is  sometimes  agreed  that  any  additions  or  alterations 
shall  be  paid  for  at  the  same  rate  as  the  work  contracted  for. 
The  law  would  imply  this  agreement  if  the  parties  did  not  mak# 
it  expressly. 


CHAPTER  VIII. 

BONDS. 

A  BARGAIN  where  both  parties  make  promises,  and  come 
under  obligations,  each  to  the  other,  may  be  made  without  seal, 
and  would  then  be  called  an  Agreement.  If  made  under  seal, 
it  would  generally  be  in  the  form  of,  and  bear  the  name  of,  an 
Indenture.  If  a  promise  by  one  only,  is  made  in  writing,  with- 
out a  seal,  it  is  a  simple  promise  ;  but  if  it  be  made  with  a  seal, 
then  it  would  generally  be  in  the  form  of,  and  bear  the  name 
of,  a  Bond. 

The  essentials  of  a  bond  are  only  that  one  party  should 
acknowledge  himself  "held,  bound,  and  obliged"  unto  another 
party,  to  pay  to  him  a  sum  of  money  ;  and  neither  of  the  words 
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"held,"  or  "bound,"  or  "obliged,"  are  strictly  necessary,  al- 
though usual  and  proper :  other  words  of  the  same  meaning  will 
have  the  same  effect.  In  such  a  bond,  the  party  bound  is  called 
the  obligor,  and  the  party  to  whom  he  is  bound  is  called  the 
obligee.  The  sum  for  which  the  obligor  is  bound  is  called  the 
penal  sum,  or  X\\q.  penalty.  Such  a  bond  is  simply  an  obligation 
to  pay  so  much  money.  But  a  bond  is  not  often  given  only  for 
this  purpose.  It  is  usually  intended  to  be,  in  fact,  an  obligation 
to  do  something  else,  on  the  penalty  of  paymg  so  much  money  if 
it  be  not  done.  This  something  else  may  be  anything  what- 
ever which  the  obligor  may  contract  to  do.  All  this  is  contained 
in  an  addition,  which  is  written  on  the  same  paper  immediately 
after  the  bond  itself ;  that  is,  after  the  words  of  obligation. 
And  this  is  called  the  "Condition"  of  the  bond.  It  begins  with 
saying,  This  bond  is  on  the  condition  following ;  and  then  recites 
the  things  which  the  obligor  has  undertaken  to  do ;  and  then 
adds,  that  if  all  these  things  are  fully  done  and  performed,  then 
the  bond  shall  be  void  and  of  no  effect,  and  otherwise  shall 
remain  in  full  force. 

The  meaning  and  effect  of  all  this  is,  that  if  the  obligor  fails, 
in  any  respect,  to  do  what  the  condition  recites,  then  he  is  bound 
to  pay  the  money  he  acknowledges  himself,  in  the  bond,  bound 
to  pay.  But  now  the  law  comes  in  to  mitigate  the  severity  of 
this  contract.  And  whatever  be  the  sum  which  the  obligor 
acknowledges  himself,  in  the  bond,  bound  to  pay,  he  is  held  by 
che  courts  to  pay  to  the  obligee  only  that  amount  which  will  be 
a  complete  indemnification  to  him  for  the  damage  he  has  sus- 
tained by  the  failure  of  the  obligor  to  do  what  the  condition 
recitea 

For  example  :  suppose  A  B  makes  a  bond  to  C  D,  acknowl- 
edging himself  bound  to  C  D  in  the  sum  of  ten  thousand  dol- 
lars. The  condition  recites  that  one  E  F  has  been  hired  by 
C  D  as  his  clerk,  and  that  A  B  guarantees  the  good  conduct  of 
E  F ;  and  if  E  F  does  all  his  duty  honestly  and  faithfully,  then 
the  bond  is  void,  and  otherwise  remains  in  full  force.  Then 
suppose  E  F  to  cheat  C  D  out  of  some  money.  A  B  is  sued  on 
the  bond ;  C  D  cannot  recover  from  him,  in  any  event,  more 
than  the  ten  thousand  dollars  \  and  he  will  in  fact  recover  from 
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him  only  so  much  of  this  as  will  make  good  to  C  D  all  the  loss  he 
has  sustained  by  E  F's  misconduct.  As  the  obligee  can  recover 
from  the  obligor  only  actual  compensation  for  what  he  loses,  it 
is  usual,  in  practice,  to  make  the  penal  sum  in  the  bond  large 
enough  to  cover  all  the  loss  that  can  happen. 

There  need  be  no  "consideration,"  alleged  or  asserted  in  the 
bond,  or  proved,  because,  in  the  language  of  the  law,  the  seal  is 
(or  implies)  a  consideration. 

The  following  forms  are  those  of  bonds  frequently  given  ; 
■  and  it  will  be  easy  to  frame  from  some  one  of  them  any  bond 
that  is  wanted  for  other  purposes. 

(25.) 
A  Simple  Bond,  without  Condition. 
Know  all  Men  by  these  Presents,  That  I  {the  obligor)  am 

held  and  firmly  bound  unto  {the  obligee)  in  the  sum  of 

lawful  money  of  the  United  States  of   America,  to  be  paid  to  the  saio 

or  his  certain  attorney,  or  assigns. 

to  which  payment      well  and  truly  to  be  made,  1  bind  myself,  my  heirs, 

executors,  and  administrators,  firmly 

by  these  presents. 


In  Testimony  Whereof,  I  have  set  my  hand  and 

seal  to  this  instrument,  on  the  day  of  ,  in  the  year 

of  our  Lord  nineteen  hundred  and 

( Witnesses)  (^Signature)    {Seal.) 

Executed  and  Delivered  in  Presence  of 

(26.) 

Bond  for  Pajrment  of  Money,  with  a  Condition  to  that 
Effect,  with  Power  of  Attorney  to  confess  Judgment 
annexed. 

Know  all  Men  by  these  Presents,  That  held 

and  firmly  bound  unto  in  the  sum  of 

lawful  money  of  the  United  States  of  America,  to  be  paid  to  the  said 

or  his  certain  attorney,  executors,  administrators,  or  assigns  :  to  which 
piyment  well  and  truly  to  be  made,  heirs,  executors, 

and  administrators,  firmly  by  these  presents.     S<^aled 

with  seal         Dated  the  day  of 

in  the  year  of  our  Lxjrd  one  thousand  nine  hundred  and 
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The  Condition  of  this  Obligation  is  such,  Th't  if  the  above  bounden 

heirs,  executors,  administrators,  or  any  of  them 

shall  and  do  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  above-named 

certain  attorney,  executors,  administrators,  or 
assigns,  tlie  just  sum  of 
dollars, 

without  any  fraud  or  further  delay,  then  the  above  obligation  to  be  void,  or 
else  to  be  and  remain  in  full  force  and  virtue. 

{Signature)     (Seal.) 
Sealed  and  Delivered  in  the  Presence  of 

To  t  Esq.,  Attorney  of  the  Court  of  Common  Pleas,  at 

in  the  County  of  ,  in  the  State  of  ,  or  to  any 

other  Attorney  of  the  said  Court,  or  of  any  other  Court,  there  or  elsewhere. 

Whereas,  {the  obligor)  in  and  by  a  certain  obligation 

bearing  even  date  herewith,  do    stand  bound  unto  {the  obligee) 

in  the  sum  of  lawful  money  of  the  United  States  of  Amer- 

ica, conditioned  for  the  payment  of 

These  are  to  desire  and  authorize  you,  or  any  of  you,  to  appe:\r  for 

heirs,  executors,  or  administrators,  in  the  said  court  or  elsewhere,  in 
an  action  of  debt,  there  or  elsewhere  brought,  or  to  be  brought,  against  me, 
or  my  heirs,  executors,  or  administrators,  at  the  suit  of  the  said  {'/it 

obligee)  executors,  administrators,  or  assigns,  on  the  said  obligation,  as  of 
any  term  or  time  past,  present,  or  any  other  subsequent  term  or  time  there  or 
elsewhere  to  be  held,  and  confess  judgment  thereupon  against  me,  or  my  heirs, 
executors,  or  administrators,  for  the  sum  of 

lawful  money  of  the  United  States  of  America,  debt,  besides  costs  of  suit,  in 
such  manner  as  to  you  shall  seem  meet :  and  for  your,  or  any  of  your  so  doing, 
this  shall  be  your  sufficient  warrant.  And  I  do  hereby  for  myself,  and  for 
my  heirs,  executors,  and  administrators,  remise,  release,  and  forever  quitclaim 
anto  the  said  {the  obligee)  or  his  certain  attorney,  executors, 

administrators,  and  assigns,  all  and  all  manner  of  error  and  errors,  mispris- 
ions, misentries,  defects,  and  imperfections  whatever,  in  the  entering  of  the 
said  judgment,  or  any  process  or  proceedings  thereon  or  thereto,  or  anywise 
touching  or  concerning  the  same. 

In  "Witness  Whereof,  have  hereunto  set  hand 

and  seal     ,  the  day  of  ^  in  the  year  of 

our  Lord  one  thousand  nine  hundred  and 

{Signature.)    (Seal.) 
Sealed  and  Delivered  in  the  Presence  of 

^27.) 
Bond  for  Conveyance  of  a  Parcel  of  Land. 
Know  all  Men  by  these  Presents,  Tliat  we, 
as  principals,  and  as  sureties   are  holden  an.l  stand 


108  BONDS. 

firmly  bound  unto  in  the  sum  of 

dollars,  to  the  payment  of  whicli  to  the  said  or 

executors,  administrators,  or  assigns,  we  hereby  jointly  and  severally  bind 
ourselves,  our  heirs,  executors,  and  administrators. 

The  Condition  of  this  obligation  is  such  that  whereas  the  said  obligors 
have  agreed  to  sell  and  convey  unto  the  said  obligee  a  certain  parcel  of  real 
estate  situated  and  bounded  as  follows,  namely  : 

The  same  to  be  conveyed  by  a  good  and  sufficient  {ivarrattfy  or  oiher\  deed 
of  the  said  obligors,  conveying  a  good  and  clear  title  to  the  same,  free  from 
all  incumbrances. 

And  whereas,  for  such  deed  and  conveyance  it  is  agreed  that  the  said 
obligee  shall  pay  the  sum  of  dollars,  of  which 

dollars  are  to  be  paid  in  cash  upon  tlie  delivery  of  said  deed,  and  the 
remainder  by  the  note      of  the  said  obli^jee,  bearing  interest 

at  per  cent,  per  annum,  payable  semi-annually,  and  secured  by  a 

mortgage  in  the  usual  form  upon  the  said  premises,  such  note 
to  be  '    {describe  tlie  note) 

Now,  therefore,  if  the  said  obligors  shall  upon  tender  by  the  said  obligee 
of  the  aforesaid  cash,  note     ,  and  mortgage  at  any  time  within 
from  this  date,  deliver  unto  the  said  obligee  a  good  and  sufficient  deed  as 
aforesaid,  then  this  obligation  shall  be  void,  otherwise  it  shall  be  and  remain 
in  full  force  and  virtue. 

In  "Witness  "Whereof,  We  hereunto  set  our  hands  and  seals  this 
day  of  A.D.  19      . 

Signed  and  Sealed  in  Presence  of 

(28.) 

Bond  for  a  Deed  of  Land,  with  Acknowledgment  before 
Notary  Public. 

Know  all  Men  hy  these  Presents,  That 
of  the  County  of  and  State  of  held 

and  firmly  bound  to  of  in  the  sum  of 

dollars,  to  be  paid  to  said  h:s 

executors,  administrators,  or  assigns,  to  the  payment  whereof 
bind  sel  heirs,  executors,  and  administrators,  firmly  by 

these  presents,  sealed  with  seal,  and  dated  the  day  of 

A.D.  19      . 

The  Condition  of  this  Obligation  is,  Tliat  if  the 

said  upon  payment  of  dollars,  and 

i'terest,  by  said  within  years  from  this 

cUte,  agreeably  to  note  of  even  date  herewith,  shall  convev  to 

said  and  heirs  forever,  a  certain  tract  of  land,  situ- 

ated in  the  County  of  and  State  of  to  wit : 
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\yj  a  deed  in  common  form  duly  executed  and  acknowl- 

edged, and  in  the  meantime  shall  permit  said  to  occupy 

and  improve  said  premises  for  own  use,  then  this  obligation  shall 

be  void,  otherwise  to  remain  in  full  force  and  effect. 

In  Testimony  Whereof,  have  hereunto  set  hand 

and  seal     ,  the  day  and  year  first  above  written. 

{Signature.)    {Seal]^ 

State  of  ^ 

y  ss. 
County  of  )  > 

Be  it  Remembered,  That  on  this  day  of 

nineteen  hundred  and  ,  before  me,  the  undersigned.  Notary 

Public  in  and  for  said  County  and  State,  duly  commissioned  and  qxialified, 
came  ,  who  is  known  to  me  to  be  the  same  person  whose  name 

subscribed  to  the  foregoing  instrument  of  writing,  as  party  thereto, 
and  acknowledged  the  same  to  be  act  and  deed  for  tha 

purpose  therein  mentioned. 

In  Testimony  Whereof,   I  hive  hereunto  set  my  hand  and  affixed  mv 
official  seal,  at  my  office,  in  the  City  of  ,  the  day  and  yeai 

last  aforesaid. 

Notary  Public. 

(29.) 

Bond  in  another  Form,  for  Conveyance  of  Land,  with 
Acknowledgment. 

Know  all  Men  by  these  Presents,    That 
of  in  the  County  of  and  State  of  held  ana 

firmly  bound  unto  of  in  the  County  of  and 

State  of  in  the  penal  sum  of  dollars, 

for  the  payment  of  which  sum,  well  and  truly  to  be  made  to 
heirs,  executors,  and  administrators,  I  bind  myself,  my  heirs,  executors,  and 
administrators,  firmly  by  these  presents. 

Sealed  with  my  seal  and  dated  this  day  of  A.D.  19 

The  Condition  of  the  above  Obligation  is  such.  That  whereas  the  said 
this  day  has  given  the  said 
promissory  note     of  even  date  herewith 

Now,  if,  on  pay.Tjent  of  the  said  note     being  made  on  or  before  the  time 
shall  become  due,  and  all  taxes  on  the 

land  hereinafter  described  having  been  paid  by  the  said 
and  no  right  of  pre-emption  having  been  established  or  claimed  on  the  said 
land,  or  any  part  thereof,  the  said  or  his  legal  represen- 

tatives, shall,  whenever  thereunto  afterwards  requested,  execute  and  deliver 
to  the  said  or  legal  representatives,  a  good 
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and  sufficient  deed,  conveying  to  the 

(here  describe  the  land) 
free  and  clear  of  all  incumbrance  then  this  obligation  to  be 

null  and  void,  otherwise  of  full  force  and  effect,  it  being  distinctly  understood 
and  agreed  by  and  between  tlie  parties  hereto  that  the  time  of  payment  herein 
above  fixed  material  ;uid  of  the  essence  of  this  contract, 

and   that  in  case  of  failure  therem,  the   intervention  of   equity  is   forever 

barred. 

(^Signatures       (Sea/s.) 
Signed,  Scaled,  and  Delivered  in  Presence  of 


State  of 


i- 


County  of 

I,  in  and  for  the  said  county,  in  the  State 

aforesaid,  do  hereby  certify  that  personally  known  to  me 

as  the  same  person  whose  name  subscribed  to  the  above 

bond  for  deed,  appeared  before  me  this  day,  in  person,  and  acknowledged  thai 
he  signed,  sealed,  and  delivered  the  said  bond  as  free  and 

voluntary  act,  and  for  the  use  and  purpose  therein  set  forth. 

Given  under  my  hand  and  seal,  this  day  of 

A..  D.  19     . 

Notary  Public. 

(30.) 

Bond  to  Corporation  for  Payment  of  Money  due  for  Contri- 
bution to  Capital  Stock,  with  Power  of  Attorney  to  confess 
Judgment. 
Know  all  Men  by  these  Presents,  That 

held  and  firmly  bound  unto 
{name  of  the  corporation)  in  the  sum  of  lawful 

money  of  the  United  States  of  America,  to  be  paid  to 

aforesaid,  their  certain  attorney,  successors  or  assigns.     To  which  payment 
well  and  truly  to  be  made,  firmly  by  these  presents. 

Sealed  with  seal     .     Dated  the  day  of  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and 

The  Condition  of  this  Obligation  is  such,  1  hat  if  the  above  bounden 
heirs,  executors,  and  administrators,  or  any  of  them, 
shall  and  do  well  and  truly  pay,  or  cause  to  be  paid  unto  the  above-named 
their  certain  attorney,  successors  or  assigns,  the  just 
sum  of  such  as  abovesaid,  at  any  time  within 

years  from  the  date  hereof,  together  with  lawful  interest  for  tlie  same,  in  like 
money,  payable  monthly,  on  the  of  each  and  every  month 

ljer*:after,  and  shall  also  well  and  truly  pay,  or  cause  to  be  paid  unto 

aforesaid,  their  successors  or  assigns,  the  s.;m  of 
dollars,  on  the  said  of 
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*ch  and  every  month  hereafter,  as  and  for  the  monthly  contribution  on 

share      of  the  capital  stock  of  aforesa.<J 

now  owned  by  the  said  without 

any  fraud  or  furtlier  delay ;  provided,  however,  and  it  is  hereby  expressly 
ii<;reed,  tliat  if  at  any  time  default  shall  be  made  in  the  payment  ot  the  said 
principal  money  when  dae,  or  of  the  said  interest,  or  the  monthly  contribu- 
tion on  said  stock,  for  the  space  of  after  any  payment  thereof 
sliall  fall  due,  then  and  in  such  case,  the  whole  principal  debt 
aforesaid  shall,  at  the  option  of  aforesaid,  their  successors 
and  assigns,  immediately  thereupon  become  due,  payable,  and  recoverable, 
and  payment  of  said  principal  sum  and  all  interest  thereon,  as  well  as  any 
contribution  on  said  share  of  stock  then  due,  may  be 
enforced  and  recovered  at  once,  anything  hereinbefore  contained  to  the  con- 
trary thereof  notwithstanding.  And  the  said  for 
heirs,  executors,  administrators,  and  assigns,  hereby  expressly  waive  and 
relinquish  unto  aforesaid,  their  successors  and  assigns, 
all  benefit  that  may  accrue  to  by  virtue  of  any  and  every  law, 
made  or  to  be  made,  to  exempt  the  premises  described  in  the  indenture  of 
mortgage  herewith  given,  or  of  any  other  premises  whatever,  from  levy  and 
sale  under  execution,  or  any  part  of  the  proceeds  arising  from  the  sale 
thereof,  from  the  payment  of  the  moneys  hereby  secured,  or  any  part  theieof, 
then  the  above  obligation  to  be  void,  or  else  to  be  and  remain  in  full  force 
and  virtue. 

{Signatures.)    {Seals.) 
Executeu  and  Delivsred  in  Presence  of 

To  Esquire,  Attorney  of  the  Court  of  Common  Pleas  at  in 

the  County  of  in  the  State  of  or  to  any  other  Attorney,  ot 

to  the  Prothonotary  of  the  said  Court,  or  of  any  other  Cm:rt,  there  or  elsewhere. 

Whereas,  in  and  by  a  certain  obligation, 

bearing  even  date  herewith,  do      stand  bound  unto  in  the 

sum  of  lawful  money  of  the  United  States  of  America, 

conditioned  for  the  payment  of  the  just  sum  of  such 

as  abovesaid,  at  any  time  within  years  from  the  date  thereof, 

together  with  lawful  interest  for  the  same  in  like  money,  payable  monthly, 
on  the  of  each  and  every  month  thereafter,  and  should  also  well 

and  truly  pay  or  cause  to  be  paid  unto  aforesaid, 

their  successors  or  assigns,  the  sum  of  dollars,  on  the 

of  each  and  every  mont.i  thereafter,  as  and  for  the  monthly 
contribution  on  share     of  the  cajjital  stock  of 

aforesaid,  now  owned  by  the  said  without 

any  fraud  or  further  delay ;  provided,  however,  and  it  is  thereby  expressly 
agreed,  that  if  at  any  time  default  should  be  made  in  the  payment  of  the  said 
principal  money  when  due,  or  of  the  said  interest,  or  the  monthly  contribu- 
tion on  said  stock,  for  the  space  of  after  any  payment  thereof 
should  fall  due,  then  and  in  such  rase 
the  whole  principal  debt  afotesaid  should  at  the  ootion  of 
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aforesaid,  their  successors  and  assigns,  immediately  thereupon  become  due, 
payable,  and  recoverable,  and  payment  of  said  principal  sum,  and  all  interesj 
thereon,  as  well  as  any  contribution  on  said 

share  of  stock  then  due,  might  be  enforced  and  recovered  at  once,  any 
thing  thereinbefore  contained  to  the  contrary  thereof  notwithstanding.  And 
the  said  heirs,  executors,  administrators,  and  assigns 

thereby  expressly  waive  and  relinquish  unto  aforesaid, 

their  successors  and  assigns,  all  benefit  that  might  accrue  to  by 

virtue  of  any  and  every  law,  made  or  to  be  made,  to  exempt  the  premises 
described  in  the  indenture  of  mortgage  therewith  given,  or  of  any  other 
premises  whatever,  from  levy  and  sale  under  execution,  or  any  part  of  the 
proceeds  arising  from  the  sale  thereof,  from  the  payment  of  the  moneys 
thereby  secured,  or  any  part  thereof.  These  are  to  desire  and  authorize  you, 
or  any  of  you,  to  appear  for  heirs,  executors,  or 

administrators,  in  the  said  court  or  elsewhere,  in  an  action  of  debt,  there  or 
elsewhere  brought  or  to  be  brought,  against  heirs, 

executors,  or  administrators,  at  the  suit  of  aforesaid- 

their  successors  or  assigns,  on  the  said  obligation,  as  of  any  term  or  timn 
past,  present,  or  any  other  subsequent  term  or  time,  there  or  elsewhere  to  b« 
held,  and  confess  or  enter  judgment  thereupon  against 

heirs,  executors,  or  administrators,  for  the  sum  ol 
lawful  money  of  the  United  States  of  America, 
debt,  besides  cost  of  suit,  in  such  manner  as  to  you  shall  seem  meet;  and 
for  your  or  any  of  your  so  doing  this  shall  be  your  sufficient  warrant.     And 
heirs,  executors,  and  administrators,  remise,  release, 
and  forever  quit  claim,  unto  aforesaid,  their  certain 

attorney,  successors,  and  assigns,  all  and  all  manner  of  error  and  errors,  mis- 
prisons, misentries,  defects,  and  imperfections  whatever,  in  the  entering  ol 
the  said  judgment,  or  any  pr'^cess  or  proceedings  thereon  or  thereto,  or  any- 
wise touching  or  concerning  ihe  same. 

In  Witness  "Whereof,  have  hereunto  set  hand 

and  seal      the  day  of  in  tlie  year  of  our  Lor--« 

one  thousand  nine  hundred  and 

{Signatures.)    {Seals,) 

Sealed  and  Delivered  in  Presence  of 


CHAPTER  IX. 

ASSIGNMENTS. 

The  word  "assign"  usually  occurs  in  almost  all  forms  of 
iransfer  and  conveyance ;  but  there  are  certain  instruments  tc 
which  the  name  of  "Assignment"  is  more  particularly  giveu 
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They  are  instruments  by  which  other  instruments  or  debts  or 
obligations,  as  bonds,  judgments,  wages,  and  the  like,  are  trans- 
ferred. Sometimes  they  are  written  on  the  backs  of,  or  elsewhere 
on  the  same  paper  with,  the  instruments  to  be  transferred  by  the 
assignment.  Some  of  these,  as  assignments  of  deeds  of  grant 
and  conveyance,  of  mortgages,  of  leases,  will  be  given  in  the 
chapters  which  treat  of  those  topics.  Here  are  given  such 
forms  as  will  enable  one  to  make  an  assignment  for  any  of  the 
purposes  for  which  assignments  are  usually  made. 

(31.) 

Brief  Form  of  an  Assignment  to  be  indorsed  on  a  Note,  or 
any  Similar  Promise  or  Agreement. 

I  Hereby,  for  value  received,  assign  and  transfer  the  within  written 
{or  the  above  written')  ,  together  with  all  my  interest 

in  and  all  my  rights  under  the  same,  to  (name  of  the  Assignee). 

(Signature.) 

(32.) 
A  General  Assignment,  with  Power  of  Attorney. 

Know  all  Men  by  these  Presents,  That  I  for 

value  received,  have  sold,  and  by  these  presents  do  grant,  assign,  and 
convey  unto  '  (^name  of  the  assignee  and  description 

of  the  things  assigned.) 

To  Have  and  to  Hold  the  same  unto  the  said 
executors,  administrators,  and  assigns  forever,  to  and  for  the  use  of 
hereby  constituting  and  appointing  my  true 

and  lawful  attorney  irrevocable  in  my  name,  place,  and  stead,  for  the 
purposes  aforesaid,  to  ask,  demand,  sue  for,  attach,  levy,  recover,  and 
receive  all  such  sum  and  sums  of  money  which  now  are,  or  may  here- 
after become  due,  owing  and  payable  for  or  on  account  of  all  or  any 
of  the  accounts,  dues,  debts,  and  demands  above  assigned  giving 

and  granting  unto  the  said  attorney,  full  power  and  authority  to  do 
and  perform  all  and  every  act  and  thing  whatsoever  requisite  and 
necessary,  as  fully,  to  all  intents  and  purposes,  as  might  or  could 

do,  if  personally  present  with  full  power  of  substitution  and  revoca- 
tion, hereby  ratifying  and  confirming  all  that  the  said  attorney  or 

substitute  shall  lawfully  do  or  cause  to  be  done  by  virtue  hereof. 
In  Witness  Whereof,  T  have  hereunto  set  my  hand  and  seal  the 
day  of  ,  one  thousand  nine  hundred  and 

(Signature.)     (Seal.) 
Executed  and  Delivered  in  the  Presence  of 
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(33.) 
Assignment  of  a  Bond. 
jLnow  all  Men  by  these  Presents,  That 
:n  the  hereunto  annexed  obligation  named,  for  and  in  consideration  of  th* 
sum  of  lawful  money  of  the  United  States  of  America,   unto 

well  and  truly  paid  by  at  the  time  of  the  execu- 

tion hereof,  the  receipt  whereof  hereby  acknowledge,  have  assigned, 

transferred,  and  set  over,  and  by  these  presents,  do  assign,  transfer,  and  sei 
over  unto  the  said  {assignee)  his  executors,  administrators,  and  assigns,  to 
and  for  his  and  their  only  proper  use  and  behoof,  the  said  hereunto  annexed 
obliga'ion,  which  is  given  and  executed  by  to  bearing 

date  tiie  day  of  Anno  Domini  19    ,  to  secure  the  payment 

of  the  sum  of  with  lawful  interest  therein  expressed,  and  all 

moneys,  both  principal  and  interest,  thereon  due  and  payable,  or  hereafter 
to  grow  due  and  payable,  with  the  vvarrant  of  attorney  to  the  said  obligation 
annexed  :  together  with  all  rights,  remedies,  incidents,  and  appurtenances 
whatsoever  thereunto  belonging,  or  in  anywise  appertaining,  and  all 
^ight,  title,  and  interest  therein. 

In  Witness  "Whereof,  the  said  have  hereunto  set 

hand    and  seal    ,  this  day  of  Anno  Domini 

9ne  thousand  nine  hundred  and 

Sealed  and  Delivered  in  the  Presence  of  us^ 

(34.) 

Assignment  of  a  Bond,  with  Power  of  Attorney,  and  a 

Covenant. 

Know  all  Men  by  these  Presents,  That 
i»f  the  first  part,  for  and  in  consideration  of  the  sum  of  lawfui 

money  of  the  United  States  of  America,  to  in  hand  paid  by 

of  the  second  part,  at  or  before  the  ensealing  and  delivery  of  these  presents. 
the  receipt  whereof  is  hereby  acknowledged,  ha  bargained,  sold,  and 
assigned,  and  by  these  presents  do  bargain,  sell,  and  assign,  unto  the  said 
party  of  the  second  part,  executors,  administrators,  and  assigns,  a 

certain  written  bond  or  obligation  and  conditions  thereof,  bearing  date  the 

day  of  one  thousand  nine  hundred  and 

executed  by 

and  all  sum  and  sums  of  money  due,  and  to  grow  due  thereon  :  and  the  said 
party  of  the  first  part  do  covenant  with  the  said  party  of  the  second  part, 
that  there  is  now  due  on  the  said  bond  or  obligation,  according  to  the  condi- 
tions thereof,  for  principal  and  interest,  the  sum  of  and  do 
hereby  authorize  the  said  party  of  the  second  part,  in  name  to  ask. 
demand,  sue  for,  recover,  receive,  and  enjoy,  the  money  due  and  that  may 
g"ow  due  thereon,  as  aforesaid. 
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In  Witness  Whereof,  have  hereunto  set  hand  and  seal 

the  day  of  one  thousand  nine  hundred  and 

Sealed  and  Delivered  in  the  Presence  of 

(35.) 
As^gnment  of  a  Judgment  in  the  Form  of  an  Indenture, 

This  Indenture,  Made  the  day  of  one  thousand 

nine  hundred  and  between  (assignor)  of  the  first 

part,  and  (assignee)  of  the  second  part. 

Whereas,  The  said  part        of  the  first  part  one  thousand 

nine  hundred  and  recovered  by  judgment 

in  the  (name  of  court)  against  one  the  sum  of 

Now  this    Indenture  Witnesseth,  That  the  said  part       of  the  first 
part,  in  consideration  of  to  duly  paid,  ha 

sold  and  by  these  presents  do  assign,  transfer,  and  set  over  unto  the 
said  part       of  the  second  part,  and  assigns,  the  said  judgment,  and 

all  sum  and  sums  of  money  that  may  be  had  or  obtained  by  means 
thereof,  or  on  any  proceedings  to  be  had  thereupon.     And  the  said  part 
of  the  first  part,   do   hereby  constitute   and   appoint   the   said   part        of 
the  second  part,  and  assigns,  true  and  lawful  attorney,  ir- 

revocable, with  power  of  substitution  and  revocation  for  the  use,  and 
at  the  proper  costs  and  charges  of  the  said  part  of  the  second  part, 
to  ask,  demand,  and  receive,  and  to  sue  out  executions,  and  take  all 
lawful  ways  for  the  recovery  of  the  money  due  or  to  become  due  on 
the  said  judgment;  and  on  payment  to  acknowledge  satisfaction,  or 
discharge  the  same.     And  attorneys  one  or  more  under  for  the 

purpose  aforesaid,  to  make  and  substitute,  and  at  pleasure  to  revoke; 
hereby  ratifying  and  confirming  all  that  said  attorney  or  substitute 

shall  lawfully  do  in  the  premises.     And  the  said  part    of  the  first  part 
do    covenant,  that  there  is  now  due  on  the  said  judgment  the  sum  of 
and  that  will  not  collect  or  receive  the  same,  or  any 

part  thereof,  nor  release  or  discharge  the  said  judgment,  but  will  own 
and  allow  all  lawful  proceedings  therein,  the  said  part  of  the  second 
part  saving  the  said  part  of  first  part,  harmless  of  and  from  any  costs 
in  the  premises. 

In  Testimony  Whereof,  The  part     of  the  first  part,  ha     hereunto 
set  hand     and  seal     the  day  and  year  first  above  written. 

(Seals.) 
Sealed  and  Delivered  in  the  Presence  of 

(30.) 

Assignment  of  "Wages,  with  Power  of  Attorney. 

Know  all  Men  by  these  PresentSj  That  I 
of  in  the  County  of  in  consideration  of 

to  me  paid  by  of  the  receipt  whereof  I  do  hereby 
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acknowledge,  do  hereby  assign  and  transfer  to  said  all 

claims  and  demands  which  I  now  have,  and  all  which,  at  any  time  between 
the  date  hereof  and  the  day  of  next,  I  may  and  shall 

have  against  for  all  sums  of  money  due,  and  for  all  sums  of  money 

and  demand  which,  at  any  time  between  the  date  hereof  and  the  said 
day  of  next,  may  and  shall  become  due  to  me,  for  services  as 

to  have  and  to  hold  the  same  to  the  said  his  executors,  administrators, 

and  assigns  forever. 

And  I,  do  hereby  constitute  and  appoint  the  said 

and  his  assigns  to  be  my  attorney  irrevocable  in  the  premises,  to  do  anft 
perform  all  acts,  matters,  and  things  touching  the  premises,  in  the  like 
manner  to  all  intents  and  purposes  as  I  could  if  personally  present. 

In  "Witness  "Whereof,  I  have  set  my  hand  and  seal,  this 

day  of  19    . 

{Seal.^ 
Signed^  Sealed^  and  Delivered  in  Prestnce  of 


CHAPTER  X. 
SALES  OF  PERSONAL  PROPERTY. 


SECTION  I. 

WHAT  CONSTITUTES  A  SALE. 

It  is  important  to  distinguish  carefully  between  a  sale  and 
an  agreement  for  a  future  sale.  This  distinction  is  sometimes 
overlooked ;  and  hence  the  phrase  "  an  executory  contract  of 
sale,"  that  is,  a  contract  of  sale  which  is  to  be  executed  here* 
after,  has  come  into  use ;  but  it  is  not  quite  accurate  to  speak 
of  this  as  if  it  were  a  sale.  Every  actual  sale  is  an  executed 
contract,  although  payment  or  delivery  may  remain  to  be  made. 
There  may  be  an  executory  contract  for  sale,  or  a  bargain  that 
^  future  sale  shall  be  made ;  but  such  a  bargain  is  not  a  present 
sale ;  nor  does  it  confer  upon  either  party  the  rights  or  the 
obligations  which  grow  out  of  the  contract  of  sale. 

A  sale  o:'  goods  is  the  exchange  thereof  for  money.  More 
precisely,  it  i?  the  transfer  of  the  property  in  goods  from  a 
seller  to  a  buyer,  for  a  price  paid,  or  to  be  paid,  in  money.  It 
difiers  from  an   exchange,  in  law  ;  for  that  is  the  transfer  of 
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chattels  for  other  chattels  ;  while  a  sale  is  the  transfer  of  chat- 
tels for  money,  which  is  the  representative  of  all  value. 

Here  we  must  pause  to  speak  of  the  legal  meaning  of  the 
word  "property."  It  is  seldom  or  never  used  in  the  law  as  it 
is  in  common  conversation,  to  mean  the  things  themselves 
which  are  bought,  or  sold,  or  owned.  Because  in  law  it  means 
♦.he  ownership  of  the  things,  and  not  the  things  themselves. 

If  a  bargain  transfers  the  property  in  (which  means  the 
ownership  of)  the  thing  to  another  person  for  a  price,  it  is  a 
sale  ;  and  if  it  does  not  transfer  the  property,  it  is  not  a  sale  ; 
and,  on  the  other  hand,  if  it  be  not  a  sale,  it  does  not  transfef 
the  property.  As  soon  as  a  thing  is  sold  the  buyer  owns  it, 
wherever  it  may  be.  And  to  constitute  a  sale  at  common  law, 
all  that  is  necessary  is  the  agreement  of  competent  parties  that 
the  property  in  (or  ownership  of)  the  subject-matter  shall  then 
pass  from  the  seller  to  the  buyer  for  a  fixed  price. 

The  sale  is  made  when  the  agreement  is  made.  The  com. 
pletion  of  the  sale  does  not  depend  upon  the  delivery  of  the 
goods  by  the  seller,  nor  upon  the  payment  of  the  price  by  the 
buyer.  By  the  mutual  assent  of  the  parties  to  the  terms  of  the 
sale,  the  buyer  acquires  at  once  the  property  and  all  the  rights 
and  liabilities  of  property ;  so  that,  in  case  of  any  loss  or  depre- 
ciation of  the  articles  purchased,  the  buyer  will  be  the 
sufferer ;  and  he  will  be  the  gainer  by  any  increase  in  their 
^alue. 

It  is,  however,  a  presumption  of  the  law,  that  the  sale  is  to 
be  immediately  followed  by  payment  and  delivery,  unless  other- 
wise agreed  upon  by  the  parties.  If,  therefore,  nothing  appears 
but  a  proposal  and  an  acceptance,  and  the  vendee  departs  with- 
out paying  or  tendering  the  price,  the  vendor  may  elect  to 
consider  it  no  sale,  and  may,  therefore,  if  the  buyer  comes  at  a 
later  period  and  offers  the  price  and  demands  the  goods,  refuse 
to  let  him  have  them.  But  a  credit  may  be  agreed  on  expressly, 
and  the  seller  will  be  bound  by  it;  and  so  he  will  be  if  the  credit 
is  inferred  or  implied  from  usage  or  from  the  circumstances  of 
the  case.  And  if  there  be  a  delivery  and  acceptance  of  the 
goods,  or. a  receipt  by  the  seller  of  earnest,  or  of  part  payment, 
the  legal  inference  is  that  both  parties  agree  to  hold  themselves 
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mutually  bound  by  the  bargain.  Then  the  buyer  has  either  th* 
credit  agreed  upon,  or  such  credit  as  from  custom  or  the  nature 
or  circumstances  of  the  case  is  reasonable.  But  neither  deliv- 
ery, nor  earnest,  nor  part-payment,  is  essential  to  the  com- 
pletion of  a  contract  of  sale.  They  only  prevent  the  seller 
from  rescinding  the  contract  of  sale  without  the  consent  of  the 
purchaser.  Their  effect  upon  sales  under  the  provisions  of  the 
Statute  of  Frauds  will  be  considered  in  the  chapter  on  that  sub- 
feet.  It  may  also  be  said  that  no  one  can  be  made  to  buy  of 
mother  without  his  own  assent.  Thus,  if  A  sends  an  order  to  B 
for  goods,  and  C  sends  the  goods,  he  cannot  sue  for  the  price,  if 
\  repudiates  the  sale,  although  C  had  bought  B's  business. 

The  seller  (if  no  delivery  with  credit  for  the  price  is  agreed 
i,)n)  has  a  right  to  retain  possession  of  the  property  sold  until 
che  price  is  paid.  This  right  is  called  a  lien,  which  means  the 
right  of  retaining  possession  of  property  until  some  charge  upon 
it,  or  some  claim  on  account  of  it,  is  satisfied.  It  rests,  there- 
fore, on  possession.  Hence  the  seller  (and  every  other  person 
who  has  a  lien)  loses  it  by  voluntarily  parting  with  the  posses* 
sion,  or  by  a  delivery  of  the  goods.  And  it  is  a  delivery  for 
this  purpose,  if  he  delivers  a  part  without  any  purpose  of  sever- 
ing that  part  from  the  remainder ;  or  if  he  make  a  symbolical 
delivery  which  vests  this  right  and  power  of  possession  in  the 
buyer,  as  by  the  delivery  of  the  key  of  a  warehouse  in  which 
they  are  locked  up. 

If  the  seller  delivers  the  goods  to  the  buyer,  as  he  thereby 
loses  his  lien,  he  cannot  afterwards,  by  virtue  of  this  lien,  retake 
the  goods  and  hold  them.  But  if  the  delivery  was  made  with 
an  express  agreement  that  non-payment  of  the  price  should 
revest  the  property  in  the  seller,  this  agreement  may  be  valid, 
and  the  seller  can  reclaim  the  goods  from  the  buyer  if  the  price 
be  not  paid. 

If  the  buyer  neglect  or  refuse  to  take  the  goods  and  pay 
the  price  within  a  reasonable  time,  the  seller  may  resell  them 
on  notice  to  the  buyer,  and  look  to  him  for  the  deficiency  by  way 
of  damages  for  the  breach  of  the  contract.  The  seller,  in 
making  such  resale,  acts  as  agent  or  trustee  for  the  buyer ;  and 
his  proceedings  will  be  regulated  and  governed  by  the  rules 
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usually  applicable  to  persons  acting  in  those  capacities ;  and  the 
principal  one  of  these  is,  that  he  will  be  held  to  due  care  and 
diligence,  and  to  perfect  good  faith. 

Certain  consequences  flow  from  the  rules  and  principles 
already  stated  which  should  be  noticed.  Thus,  if  the  party  to 
whom  the  ofifer  of  sale  is  made  accepts  the  offer,  but  still 
refuses  or  neglects  to  pay  the  price,  and  there  are  no  circum- 
stances indicating  a  credit,  or  otherwise  justifying  the  refusal 
or  neglect,  the  seller  may,  as  we  have  said,  disregard  the  accept- 
ance of  his  ofifer,  and  consider  the  contract  as  never  made,  or 
as  rescinded.  It  would,  however,  be  proper  and  prudent  on  the 
part  of  the  seller  expressly  to  demand  payment  of  the  price 
before  he  treated  the  sale  as  null ;  and  a  refusal  or  neglect 
would  then  give  him  at  once  a  right  to  hold  and  treat  the  goods 
as  his  own.  So,  too,  if  the  seller  unreasonably  neglected  or 
refused  to  deliver  the  goods  sold,  and  especially  if  he  refused  to 
deliver  them,  the  buyer  thereby  acquires  the  right  to  consider 
that  no  sale  was  made,  or  that  it  has  been  avoided  (or  annulled). 
But  neither  party  is  bound  to  exercise  the  right  thus  acquired 
by  the  refusal  or  neglect  of  the  other,  but  may  consider  the  sale 
as  complete ;  and  the  seller  may  sue  the  buyer  for  non-pay- 
ment, or  the  buyer  may  sue  the  seller  for  non-delivery. 

If  the  seller  has  merely  the  right  of  possession,  as  if  he 
hired  the  goods ;  or  if  he  has  the  possession  only,  as  if  he  stole 
them,  or  found  them,  he  cannot  sell  them  and  give  good  title  to 
the  buyer  against  the  owner ;  and  the  owner  may  therefore 
recover  them  even  from  an  honest  purchaser  who  was  wholly 
ignorant  of  the  defect  in  the  title  of  him  from  whom  he  bought 
them.  This  follows  from  the  rule  above  stated,  that  only  he 
who  has  in  himself  a  right  of  property  can  sell  a  chattel,  be- 
cause the  sale  must  transfer  the  right  of  property  from  the 
seller  to  the  buyer.  The  only  exception  to  the  above  rule  is 
where  money,  or  negotiable  paper  transferable  by  delivery 
(which  is  considered  as  money),  is  sold  or  paid  away.  In  either 
case,  he  who  takes  it  in  good  faith,  and  for  value,  from  a  thief 
or  finder,  holds  it  by  good  title.  But  if  the  owner  "Once  sold 
the  thing,  although  he  was  deceived  and  induced  to  part  with 
his  property  through  fraud,  he  cannot  reclaim  it  from  one  who 
in  good  faith  buys  it  from  the  fraudulent  party. 
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If  anything  remains  to  be  done  by  the  seller,  to  or  in  rela- 
tion to  the  goods  sold,  for  their  ascertainment,  identification,  or 
completion,  the  property  in  the  goods  does  not  pass  until  that 
thing  is  done,  and  there  is  as  yet  no  completed  sale.  There- 
fore, if  there  be  a  bargain  for  the  sale  of  specific  goods,  but 
there  remains  something  material  which  the  seller  is  to  do  to 
them,  and  they  are  casually  burnt  or  stolen,  the  loss  is  the  selh 
er's,  because  the  property  (or  ownership)  had  not  yet  passed  to 
the  buyer. 

So,  if  the  goods  are  a  part  of  a  large  quantity,  they  remain 
the  seller's  until  selected  and  separated  ;  and  even  after  that, 
until  recognized  and  accepted  by  the  buyer,  unless  it  is  plain 
from  words  or  circumstances  that  the  selection  and  separation 
hy  the  buyer  are  intended  to  be  conclusive  upon  both  parties. 

If  repairing  or  measuring  or  counting  must  be  done  by  the 
seller  before  the  goods  are  fitted  for  delivery  or  the  price  can 
he  determined,  or  their  quantity  ascertained,  they  remain,  until 
this  be  done,  the  seller's.  And  where  part  is  measured  and 
delivered  this  part  passes  to  the  vendee,  but  the  portion  not  sg 
jiet  apart  does  not.  But  if  the  seller  delivers  them  and  tha 
buyer  accepts  them,  and  any  of  these  acts  remain  to  be  done, 
these  acts  will  not  be  considered  as  belonging  to  the  contract 
of  sale,  for  that  will  be  regarded  as  completed,  and  the  owner, 
ship  of  the  goods  will  have  passed  to  the  buyer,  and  these  act^ 
»vill  be  taken  only  to  refer  to  the  adjustment  of  the  final  settle 
ment  as  to  the  price. 

Thus,  a  purchaser  offers  a  nurseryman  a  dollar  apiece  for  twa 
hundred  out  of  a  row  of  two  thousand  trees,  which  are  all  alike, 
and  the  offer  is  accepted.  This  is  no  sale,  because  any  twt 
hundred  may  be  delivered,  and  therefore  the  property  or  owner 
ship  of  any  specific  two  hundred  does  not  pass.  But  if  the 
purchaser  or  seller  had  said  the  first  two  hundred  in  the  row,  or 
the  last,  or  every  third  tree,  or  otherwise  indicated  the  specific 
trees,  there  would  have  been  a  sale,  and  by  the  sale  tho^e  specific 
trees  would  have  become  at  once  the  trees  of  the  buyer.  The 
seller  would  dig  up  and  deliver  them  as  the  buyer's  trees,  and 
if  they  were  burned  up  by  accident  an  hour  af'.er  the  sale,  and 
before  digging,  the  buyer  would  lose  the  trees.     If  not  specified. 
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however,  even  if  they  were  paid  for,  they  remain  the  property 
of  the  nurseryman,  because,  instead  of  an  actual  sale,  there  is 
only  a  bargain  that  he  will  select  two  hundred  from  the  lot,  and 
take  up  and  deliver  them.  And  if  they  are  destroyed  before 
delivery,  this  is  the  loss  of  the  nurseryman. 

Moreover,  it  is  to  be  noticed  thst  a  contract  for  a  future  sale 
to  take  place  either  at  a  future  point  of  time,  or  when  a  certain 
event  happens,  does  not,  when  that,  time  arrives,  or  on  the  hap- 
pening of  the  event,  become  of  i\self  a  sale,  transferring  the 
property.  The  party  to  whom  the  sale  was  to  be  made  does 
not  then  acquire  the  property,  and  cannot  by  tendering  the 
price  acquire  a  right  to  possession  ;  but  he  may  tender  the 
price,  or  whatever  else  would  be  the  fulfillment  of  his  obliga- 
tion, and  then  sue  the  owner  for  his  breach  of  contract,  if  he  will 
not  deliver  the  goods.  But  the  property  in  the  goods  remains 
in  the  original  owner. 

For  the  same  reason  that  the  property  in  the  goods  must  be 
pass  by  a  sale,  there  can  be  no  actual  sale  of  any  chattel  or 
goods  which  have  no  existence  at  the  time.  It  may,  as  we  have 
seen,  be  a  good  contract  for  a  future  sale,  but  it  is  not  a  present 
sale.  Thus,  in  contracts  for  the  sale  of  articles  yet  to  be  manu- 
factured, the  sul^ject  of  the  contract  not  being  in  existence 
when  the  parties  enter  into  their  engagement,  no  property 
passes  until  the  chattel  is  in  a  finished  state,  and  has  been  specially 
appropriated  to  the  person  giving  the  order,  and  approved  and 
accepted  by  him. 

As  there  can  be  no  sale  unless  of  a  specific  thing,  so  there  is  no 
sale  but  for  a  price  which  is  certain,  or  which  is  capable  of  being' 
made  certain  by  a  distinct  reference  to  a  certain  stand^ifd. 

SECTION  II. 

DELIVERY  AND  ITS  INCIDENTS. 

When  a  sale  is  effected,  the  buyer  has  an  immediate  right  to 
the  possession  of  the  goods,  as  soon  as  he  pays  or  tenders  the 
price ;  or  at  once,  without  payment,  if  the  sale  be  on  credit.  And 
the  seller  is  bound  to  deliver  the  goods. 

What   is   £,   sufficient   delivery   is   sometimes   a   question   of 
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difficulty.  In  general,  it  is  sufficient,  if  the  goods  are  placed  in 
the  buyer's  hands  or  his  actual  possession,  or  if  that  is  done 
which  is  the  equivalent  of  this  transfer  of  possession.  Some 
modes  and  instances  of  delivery  we  have  already  seen.  We 
add,  that  if  the  goods  are  landed  on  a  wharf  alongside  of  the 
ship  which  brings  them,  with  notice  to  the  buyer,  or  knowledge 
on  his  part,  this  may  be  a  sufficient  delivery,  if  usage,  or  the 
obvious  nature  of  the  case,  make  it  equivalent  to  actually 
giving  possession.  And  usage  is  of  the  utmost  importance  in 
determining  questions  of  this  kind. 

In  general,  the  rule  may  be  said  to  be,  that  that  is  a  sufficient 
delivery  which  puts  the  goods  within  the  actual  reach  or  power 
of  the  buyer,  with  immediate  notice  to  him,  so  that  there  is 
nothing  to  prevent  him  from  taking  actual  possession. 

When,  from  the  nature  or  situation  of  the  goods,  an  actual 
delivery  is  difficult  or  impossible,  as  in  case  of  a  quantity  of 
timber  floating  in  a  boom,  slight  acts,  as  touching  the  timber, 
')r  even  going  near  it  and  pointing  it  out,  are  sufficient  to  con- 
..titute  a  delivery,  if  they  sufficiently  indicate  the  transfer  of 
kjossession.  So  if  the  property  which  is  the  subject  of  the 
sale  is  at  sea,  the  indorsement  and  delivery  of  the  bill  of  lading, 
or  other  instrument  of  title,  is  sufficient  to  constitute  a  delivery, 
and  by  such  indorsement  and  delivery  of  the  bill  of  lading  the 
property  in  the  goods  immediately  vests  in  the  buyer;  and  he 
can  transfer  this  to  one  who  buys  of  him,  by  his  own  indarse- 
ment  and  delivery  of  the  bill  of  lading.  Where  goods  at  sea 
are  sold,  the  seller  should  send  or  deliver  the  bill  of  lading  to 
the  buyer  within  a  reasonable  time,  that  he  may  have  the  means 
of  offering  the  goods  in  the  market.  And  it  has  been  held  that 
a  refusal  of  the  bill  of  lading  authorized  the  buyer  to  rescind 
the  sale. 

Until  delivery,  the  seller  is  bound  to  keep  the  goods  with 
ordinary  care,  and  is  liable  for  any  loss  or  injury  arising  from 
the  want  of  such  care  or  of  good  faith.  But  if  he  exercises 
ordinary  care  and  diligence  in  keeping  the  commodity,  he  is  not 
liable  for  any  loss  or  depreciation  of  it,  unless  this  arises  from 
some  defect  which  he  has  warranted  not  to  exist.  Thus,  in  a 
case  in  New  York,  A  sold  to  B  a  certain  quantity  of  beef,  B 
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paying  the  purchase-money  in  full ;  and  it  was  agreed  between 
them  that  the  beef  should  remain  in  the  custody  of  A  until  it 
should  be  sent  to  another  place.  Some  time  after,  B  received 
a  part,  which  proved  to  be  bad,  and  the  whole  was  found,  on 
inspection,  to  be  unmerchantable.  The  court  held  that,  as  the 
beef  was  good  at  the  time  of  its  sale,  the  vendee  (or  buyer) 
must  bear  the  loss  of  its  subsequent  deterioration. 

If  the  buyer  lives  at  a  distance  from  the  seller,  the  seller 
must  send  the  goods  in  the  manner  indicated  by  the  buyer. 
If  no  directions  are  given,  he  must  send  them  in  such  a  way  as 
usage,  or  in  the  absence  of  usage,  as  reasonable  care  would 
require.  And  generally  all  customary  and  proper  precautions 
should  be  taken  to  prevent  loss  or  injury  in  the  transit.  If 
these  are  taken,  the  goods  are  sent  at  the  risk  of  the  buyer,  and 
the  seller  is  not  responsible  for  any  loss.  But  he  is  responsible 
for  any  loss  or  injury  happening  through  the  want  of  such 
care  or  precaution.  And  if  he  sends  them  by  his  own  servant, 
or  carries  them  himself,  they  are  in  his  custody,  and,  gener- 
ally, at  his  risk,  until  delivery.  But  if  the  buyer  distinctly 
indicates  the  way  or  means  by  which  he  wishes  that  the  goods 
should  be  sent  to  him,  as  by  such  a  carrier,  or  such  a  line,  if 
the  seller  complies  with  his  directions,  and  exercises  ordinary 
care  over  the  goods  until  they  are  delivered  to  the  person  or 
line  so  pointed  out,  his  responsibility  ends  with  this  delivery,  in 
the  same  manner  as  it  would  if  he  delivered  the  goods  into  the 
hands  of  the  owner. 

This  question  of  delivery  has  a  very  great  importance  in 
another  point  of  view  ;  and  that  is,  as  it  bears  upon  the  honesty, 
and  therefore  the  validity,  of  the  transaction.  As  the  owner  of 
goods  ought  to  have  them  in  his  possession,  and  as  a  transfer  of 
possession  usually  does,  and  always  should,  accompany  a  sale, 
the  want  of  this  transfer  is  an  indication,  more  or  less  strong, 
that  the  sale  is  not  a  real  one,  but  a  mere  cover.  The  prevail- 
ing rule  may  be  stated  thus :  Delivery  is  not  essential  to  a  sale 
at  common  law  ;  but  if  there  is  no  delivery,  and  a  third  party, 
without  knowledge  of  the  previous  sale,  purchases  the  same 
thing  froni  the  seller,  he  gains  an  equally  valid  title  with  the 
first  buyer ;    and  if  he  completes  this  title  by  acquiring  posses- 
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sion  of  the  thing  before  tuc  other,  he  can  hold  it  against  the 
ether.  So,  also,  unless  de'uv^ery  or  possession  accompany  the 
transfer  of  the  right  of  property,  the  things  sold  are  subject  to> 
attachment  by  the  creditors  of  the  seller.  And  if  the  sale  be 
completed,  and  nevertheless  no  change  of  possession  takes 
place,  and  there  is  no  certain  and  adequate  cause  or  justification 
of  the  want  or  delay  of  this  change  of  possession,  the  transac- 
tion will  be  regarded  as  fraudulent  and  void  in  favor  of  a  third 
party,  who,  either  by  purchase  or  by  attachment,  acquires  the 
property  in  good  faith,  and  without  a  knowledge  of  the  former 
sale.  This  fact,  that  the  thing  sold  remained  in  the  possession^ 
of  the  seller,  might  be  explained,  and  if  shown  to  be  perfectly 
consistent  with  honesty,  and  to  have  occurred  for  good  reasons,, 
and  especially  if  the  delay  in  taking  possession  was  brief,  the 
title  of  the  first  buyer  would  be  respected. 

If  goods  are  sold  in  a  shop  or  store,  separated,  and  weighed 
sx  numbered  if  that  be  necessary,  and  put  into  a  parcel,  or 
otherwise  made  ready  for  delivery  to  the  buyer,  in  his  presence^ 
and  he  request  the  seller  to  keep  the  goods  for  a  time  for  him, 
this  is  so  far  a  delivery  as  to  vest  the  property  in  the  goods  in 
the  buyer,  and  the  seller  becomes  the  bailee  of  the  buyer? 
/Vnd  if  the  goods  are  lost  while  thus  in  the  keeping  of  the 
seller,  without  his  fault,  it  is  the  loss  of  the  buyer.  (In  law  the 
■Noxd  bail  means  "to  deliver."  Thus  a  "bailor"  is  one  who 
ilelivers  a  thing  to  another;  the  "bailee"  is  the  party  to  whom 
it  is  delivered;  and  "bailment"  is  the  delivery.  The  "bail"  of 
a  party  who  is  arrested,  is  he  or  they  to  whom  the  arrested 
person  is  delivered  or  given  up,  on  their  agreement  that  he  shall 
be  forthcoming  when  required  by  law.) 

In  a  contract  of  sale  there  is  sometimes  a  clause  providing- 
that  a  mistake  in  description,  or  a  deficiency  in  quality  or 
quantity,  shall  not  avoid  the  sale,  but  only  give  the  buyer  a 
right  to  deduction  or  compensation.  But  if  the  mistake  or 
defect  be  great  and  substantial,  and  affects  materially  the 
availability  of  the  thing  for  the  purpose  for  which  it  was 
bought,  the  sale  is  nevertheless  void,  for  the  thing  sold  is  not 
that  which  was  to  have  been  sold. 

If  the  buyer  knowingly  receives  goods  so   deficient  or   sa 
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different  from  what  they  should  have  been  that  he  might  have 
refused  them,  he  will  be  held  to  have  waived  the  objection,  and 
to  be  liable  for  the  whole  price ;  unless  he  can  show  a  good  rea- 
son for  not  returning  them,  as  in  the  case  of  materials  innocently 
used  before  discovery  of  the  defects,  or  the  like.  Thus,  where 
a  man  bought  a  chandelier  warranted  sufficient  to  light  a  certain 
room,  and  kept  it  six  months,  the  court  did  not  permit  his  to 
return  it  and  refuse  payment,  although  it  was  not  what  it  had 
been  warranted  to  be.  Sometimes  two  or  three  months,  or 
even  less,  is  held  too  long  a  keeping  to  permit  a  subsequent 
return.  But  though  the  buyer  cannot  return  the  thing,  yet, 
when  the  price  is  demanded,  he  may  set  off  whatever  damages 
he  has  sustained  by  the  seller's  breach  of  contract,  and  the 
seller  can  recover  only  the  value  to  the  buyer  of  the  goods  sold, 
€ven  if  that  be  nothing.  But  a  long  delay  or  silence  may  imply 
a  waiver  of  even  this  right  on  the  part  of  the  buyer. 

One  who  orders  many  things  at  one  time,  and  by  one  bargain, 
may,  generally,  refuse  to  receive  .a  part  without  the  rest ;  but  if 
he  accepts  any  part,  he  severs  that  part  from  the  rest,  and  rebuts 
(or  removes)  the  presumption  that  it  was  an  entire  contract;  the 
buyer  will  then  be  held  as  having  given  a  separate  order  for 
each  thing,  or  part,  and  as  therefore  bound  to  receive  such  parts 
as  are  tendered,  unless  some  distinct  reason  for  refusal  attaches 
to  them.  If  many  several  things  are  bought  at  one  auction, 
but  by  different  bids,  and  especially  if  the  name  of  the  buyer  be 
marked  against  each,  there  is  a  separate  sale  to  him  of  each  one, 
and  it  is  independent  of  the  others ;  so  that  he  must  take  and 
pay  for  any  one  or  more,  although  the  others  are  not  wliat  they 
should  be,  or  cannot  be  had.  If,  however,  it  could  be  shown  by 
the  nature  of  the  case,  or  by  evidence,  that  the  things  were  so 
connected  that  one  was  bought  entirely  for  the  sake  of  the  other 
he  would  not  be  obliged  to  take  the  one  unless  he  could  have 
the  other.  This  rule  applies  also  when  the  things  sold  are  lots 
of  land.  Indeed,  the  general  rule  may  be  stated  thus.  The 
question  whether  it  is  one  contract,  so  that  the  buyer  shall  not 
he  bound  to  receive  any  part  unless  the  whole  be  tendered  to 
him,  will  be  determined  by  ascertaining  from  all  the  facts 
whether  the  parts  so  belong  together  that  it  may  reasonably  be 
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supposed  that  none  would  have  been  jiurchased  if  the  whole  had 
not  been  purchased,  or  if  any  part  could  not  have  been  pur- 
chased. 

The  buyer  may  have,  by  the  terms  of  the  bargain,  the  right 
of  redelivery  For  sales  are  sometimes  made  upon  the  agree- 
ment that  the  purchaser  may  return  the  goods  within  a  fixed,  or 
within  a  reasonable  time.  He  may  have  this  right  without  any 
condition,  and  then  has  only  to  exercise  it  at  his  discretion. 
But  he  may  have  the  right  to  return  the  thing  bought,  only  if  it 
turns  out  to  have,  or  not  to  have,  certain  qualities  ;  or  only  upon 
the  happening  of  a  certain  event.  In  such  case  the  burden  of 
proof  is  on  him  to  show  that  the  circumstances  exist  which  are 
necessary  to  give  him  this  right.  In  either  case  the  property 
vests  in  the  buyer  at  once,  as  in  ordinary  sales;  but  -subject  to 
the  right  of  return  given  him  by  the  agreement.  If  he  does  not 
exercise  his  right  within  the  agreed  time,  or  within  a  reasonable 
time  if  none  be  agreed  upon,  the  right  is  wholly  lost,  the  sale 
becomes  absolute,  and  the  price  of  the  goods  may  be  recovered 
in  an  action  for  goods  sold  and  delivered.  And  if  during  the 
time  the  buyer  so  misuse  the  property  as  to  materially  impair 
its  value,  he  cannot  tender  it  back,  but  is  liable*  for  the  price. 

SECTION  III. 

CONTRACTS    VOID    FOR    ILLEGALITY    OR   FRAUD. 

As  the  law  will  not  compel  or  require  any  one  to  do  that 
which  it  forbids  him  to  do,  no  contract  can  be  enforced  at  law 
which  is  tainted  with  illegality.  It  may,  however,  be  necessary 
to  consider  w^hether  the  contract  be  entire  or  separable  into 
parts,  and  whether  it  is  wholly  or  partially  illegal.  If  the  whole 
consideration,  or  any  part  of  the  consideration,  be  illegal,  the 
promise  founded  upon  it  is  void,  whether  the  promise  is  legal  or 
not.  But  if  the  consideration  is  legal,  and  the  promise  is  in 
part  legal  and  in  part  illegal,  it  is  valid  for  the  legal  part  and 
may  be  enforced  for  that  part.  Thus,  if  a  master  of  a  vessel 
agreed  to  smuggle  goods,  and  in  consideration  of  his  doing  so 
the  owner  promised  to  pay  him  one-fourth  of  his  profits,  and  also 
to  advance  twenty  dollars  a  month  to  his  family  during  a  certain 
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time,  the  master  could  enforce  no  part  of  this  promise,  and 
recover  no  damages  for  any  breach  of  it,  because  the  considera- 
tion is  illegal.  But  if,  for  one  thousand  dollars  paid,  the  receiver 
agreed  to  sell  and  deliver  a  quantity  of  merchandise,  and  also  to 
assist  the  buyer  in  some  contemplated  fraud,  he  would  be  bound 
to  sell  and  deliver  the  goods,  because  the  consideration  was  legal, 
and  this  part  of  the  promise  was  legal,  but  not  to  assist  in  the 
fraud,  because  this  part  of  the  promise  is  illegal.  I  mean  to 
say,  that  if  a  whole  promise,  or  any  part  of  a  promise  that  cannot 
be  severed  into  substantial  and  independent  parts,  is  illegal,  the 
whole  promise  is  void.  But  if  the  consideration  is  legal,  and 
the  promise  is  legal  in  part  and  illegal  in  part,  and  that  part  of 
the  promise  which  is  legal  can  be  severed  from  that  part  which  is 
illegal,  and  then  be  a  substantial  promise  having  a  value  of  its 
own,  this  legal  part  can  be  enforced.  For  further  remarks  upon 
this  subject,  however,  I  refer  to  the  previous  chapter  on  Con- 
sideration. 

Formerly,  an  agreement  to  sell  at  a  future  day  goods  which 
the  promisor  had  not  at  the  time,  and  had  not  contracted  to  buy, 
and  had  no  notice  or  expectation  of  receiving  by  consignment, 
was  considered  open  to  the  objection  that  it  was  merely  a  wager, 
and  therefore  void.  But  later  cases  have  admitted  it  to  be  a 
valid  contract. 

We  have  already  said,  in  a  preceding  chapter,  that  fraud 
vitiates  and  avoids  every  contract  and  every  transaction.  Hence, 
a  wilfully  false  representation  by  which  a  sale  is  affected ;  or 
a  purchase  of  goods  with  the  design  of  not  paying  for  them ; 
or  hindering  others  from  bidding  at  auction  by  wrongful  means ; 
or  selling  at  auction,  and  providing  by-bidders  to  run  the  thing 
up  fraudulently ;  or  selling  "  with  all  faults,"  and  then  purposely 
concealing  and  disguising  them,  as  when  a  man  advertised  a  ship 
for  sale  at  auction  "  with  all  faults,"  but  purposely  put  her  in  a 
situation  where  an  important  fault  could  not  be  easily  detected ; 
or  any  similar  act  will  avoid  a  sale.  No  title  or  right  passes  by 
such  sale  to  the  fraudulent  party ;  but  the  innocent  party, 
whether  buyer  or  seller,  may  waive  the  fraud,  and  insist  that  the 
fraudulent  party  shall  not  take  advantage  of  his  own  fraud  to 
avoid  the  sale. 
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A  buyer  who  is  imposed  upon  by  a  fraud,  and  therefore  has 
a  right  to  annul  the  sale,  must  exercise  this  right  as  soon  as 
may  be  after  discovering  the  fraud.  He  does  not  lose  the  right 
necessarily  by  every  delay,  but  certainly  does  by  any  consid- 
erable  and  unexcused  delay. 

A  seller  may  rescind  and  annul  a  sale  if  he  were  induced  to 
make  it  by  fraud.  But  he  may  waive  the  right  and  sue  for  the 
price.  If,  however,  the  fraudulent  buyer  gets  the  goods  on  a 
credit,  and  the  seller  sues  for  the  price  before  the  credit  expires, 
this  suit  is  a  confirmation  of  the  whole  sale,  including  the  credit ; 
or  rather  it  is  an  entire  waiver  of  his  right  to  annul  the  sale, 
and  the  suit  cannot  be  maintained  until  the  credit  has  wholly 
expired. 

It  a  party  who  has  been  defrauded  by  any  contract  brings  an 
action  to  enforce  it,  this  is  a  waiver  of  his  right  to  rescind,  ano 
a  confirmation  of  the  contract.  Or  if,  with  knowledge  of  the 
fraud,  he  offers  to  perform  the  contract  on  conditions  which  he 
had  no  right  to  exact,  this  has  been  held  so  effectual  a  waiver  of 
the  fraud  that  he  cannot  set  it  up  in  defense,  if  sued  on  the 
contract 

SECTION  IV. 

SALES    WITH    WARRANTY. 

A  SALE  may  be  with  warranty;  and  this  may  be  general,  or 
particular  and  limited.  A  general  warranty  does  not  extend  to 
defects  which  are  known  to  the  purchaser;  or  which  are  open  to 
inspection  and  observation,  unless  the  purchaser  is  at  the  time 
unable  to  discover  them  readily,  and  relies  rather  upon  the 
knowledge  and  warranty  of  the  seller.  A  warranty  may  also 
be  either  express  or  implied.  It  is  not  implied  by  the  law  gen- 
erally merely  from  a  full,  or,  as  it  is  called,  a  sound  price.  The 
rule  of  law,  caveat  emptor  {let  the  buyer  take  care),  prevents  this. 
But  this  rule  never  applies  to  cases  of  fraud.  As  a  general  rule, 
however,  mere  silence  on  the  part  of  the  seller  is  not  fraud ; 
but  the  usage  of  the  trade  will  be  considered,  and  if  that  require 
a  declaration  of  certain  defects  whenever  they  exist,  the  absence 
of  such  a  declaration  is  a  warranty  against  such  defects.  Mere 
declarations  of  opinion  are  not  a  warranty.     Thus,  in  England, 
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an  action  was  brought  on  a  warranty  that  certain  goods  were 
fit  for  the  China  market.  The  plaintiff  produced  a  letter  from  the 
defendant,  saying  that  he  had  goods  fit  for  the  China  market, 
which  he  offered  to  sell  cheap.  But  the  court  held  that  such  a 
letter  was  not  a  warranty,  but  merely  an  invitation  to  trade,  it 
not  having  any  specific  reference  to  the  goods  actually  bought  by 
the  plaintiff". 

If  these  declarations  are  intended  to  deceive,  and  have  that 
effect,  they  may  avoid  the  sale  for  fraud.  And  affirmations  of 
quantity  or  quality,  which  are  made  pending  the  negotiations 
for  sale  with  a  view  to  procure  a  sale,  and  have  that  effect,  will 
be  regarded  as  a  warranty ;  thus,  in  New  York,  it  was  held  that 
a  representation  made  by  a  vendor,  upon  a  sale  of  flour  in  bar- 
rels, that  it  was  in  quality  superfine  or  extra-superfine,  and  worth 
a  shilling  a  barrel  more  than  common,  coupled  with  the  assur- 
ance to  the  buyer's  agent  that  he  might  rely  upon  such  repre- 
sentation, was  a  warranty  of  the  quality  of  the  flour.  So  in 
England,  where  upon  the  sale  of  a  horse  the  vendor  said  to  the 
vendee,  "  You  may  depend  upon  it,  the  horse  is  perfectly  quiet 
and  free  from  vice ;  "  this  was  held  to  amount  to  an  express 
warranty  that  he  was  quiet  and  free  from  vice. 

Goods  sold  by  sample  are  warranted  by  such  sale  to  conform 
to  the  sample ;  but  there  is  no  warranty  that  the  sample  is  what 
it  appears  to  be.  Thus,  in  England,  there  was  a  sale  of  five  bags 
of  hops,  with  express  warranty  that  the  bulk  answered  the 
samples  by  which  they  were  sold.  The  sale  was  in  January  ;  at 
that,  time  the  samples  fairly  answered  to  the  commodity  sold, 
and  no  defect  was  at  that  time  perceptible  to  the  buyer.  In 
July  following,  every  bag  was  found  to  have  become  unmer- 
chantable and  spoiled,  by  heating,  caused  probably  by  the  hops 
having  been  fraudulently  watered  by  the  grower,  or  some  other 
person,  before  they  were  purchased  by  the  defendant.  The 
seller  knew  nothing  of  this  fact  at  the  time  of  sale,  and  the 
samples  were  as  much  damped  as  the  rest ;  and  it  was  then 
impossible  to  detect  it.  It  was  held  by  the  court  that  there  was 
here  no  implied  warranty  that  the  bulk  of  the  commodity  was 
merchantable  at  the  time  of  sale,  although  a  merchantable  price 

was  given. 
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A  breach  of  warranty  does  not  always  authorize  the  buyer 
to  return  tlic  article  sold,  unless  there  be  an  agreement  to  that 
effect,  or  iraud  ;  but  only  to  sue  on  the  warranty,  and  recover 
damages  for  the  breach  of  it.  But  if  one  orders  a  thing  for  a 
special  purpose  known  to  the  seller,  he  may  certainly  return  it  if 
it  be  unfit  for  that  purpose,  if  he  does  so  as  soon  as  he  ascertains 
its  unfitness. 

The  seller  of  goods  actually  in  his  possession  as  owner  is 
held  to  warrant  his  own  title  by  the  fact  of  the  sale.  But  if  the 
property  be  not  in  the  possession  of  the  vendor,  and  there  be 
no  assertion  or  ownership  by  him,  no  implied  warranty  of  title 
arises. 

If  a  thing  is  ordered  for  a  special  purpose,  and  is  supplied, 
l.here  is  an  implied  warranty  that  it  is  fit  for  that  purpose.  In 
ane  case,  the  defendant  was  a  dealer  in  ropes,  and  represented 
himself  to  be  a  manufacturer  of  the  article.  The  buyer,  a  wine- 
merchant,  applied  to  him  for  a  crane-rope.  The  seller's  foreman 
went  to  the  buyer's  premises,  in  order  to  ascertain  the  dimen 
sions  and  kind  of  rope  required.  He  examined  the  crane  and 
the  old  rope,  and  took  the  necessary  admeasurements,  and  was 
told  that  the  new  rope  was  wanted  for  the  purpose  of  raising 
pipes  of  wine  out  of  the  cellar,  and  letting  them  down  into  the 
street ;  when  he  informed  the  buyer  that  a  rope  must  be 
made  on  purpose.  The  seller  did  not  make  the  rope  himself, 
but  sent  the  order  to  his  manufacturer,  who  employed  a  third 
person  to  make  it.  It  was  held  that,  as  between  the  parties  to 
the  sale,  there  was  an  implied  warranty  that  the  rope  was  a  fit 
and  proper  one  for  the  purpose  for  which  it  was  ordered.  And 
the  seller  was  held  responsible,  not  only  for  the  rope,  which 
broke,  but  for  a  pipe  of  wine  which  was  thereby  lost. 

This  principle  must  not  be  applied  to  those  cases  where  an 
ascertained  article  is  purchased,  although  it  be  intended  for  a 
special  purpose.  For  if  the  thing  itself  is  specifically  selected 
and  purchased,  the  purchaser  takes  upon  himself  the  risk  of  its 
effecting  its  purpose.  This  is  illustrated  in  an  English  case 
thus  :  "  If  a  man  says  to  another,  '  Sell  me  a  horse  fit  to  carry 
me,'  and  the  other  sells  a  horse  which  he  knows  to  be  unfit  to 
ride,  he  will  be  liable  for  the_  consequences  ;  but  if  a  man  says. 


FORMS  OF  BILLS  OF  SALE.  131 

*  Sell  me  that  gray  horse  to  ride,'  and  the  other  sells  it,  knowing 
that  the  buyer  will  not  be  able  to  ride  it,  that  would  not  make 
him  liable."  If  he  said,  "  Sell  me  that  gray  horse  //"he  is  fit  to 
ride,"  and  the  seller  sold  it  knowing  he  was  not  fit,  he  would  be 
liable. 

It  has  been  much  discussed  whether  a  bill  of  sale,  describing: 
ihe  article  sold,  amounts  to  a  warranty  that  the  article  conforms 
CO  the  description.  It  seems  now  to  be  well  settled  that  it  does. 
In  a  recent  Massachusetts  case,  there  was  a  bill  of  sale  as  follows  r 
"  H.  &  Co.  bought  of  T,  W.  &  Co.  two  cases  of  iridigo,  $272." 
The  article  sold  was  not  indigo,  but  principally  Prussian  blue. 
No  fraud  was  imputed  to  the  seller,  and  the  article  was  so  pre- 
pared as  to  deceive  experienced  and  skilful  dealers  in  indigo. 
The  naked  question  was  presented,  whether  the  bill  of  sale  con- 
stituted a  warranty  that  the  article  sold  was  indigo.  And  the 
court  held  that  it  did.  Here  the  warranty  implied  by  the  bill  of 
oale  was  as  to  the  kind  of  goods.  In  another  case  the  bill  was, 
"  Sold  E.  T.  H.  2,000  gallons  prime  quality  ivititcr  oil!'  The 
thing  sold  was  oil,  and  winter  oil ;  but  wot  prime  quality.  And 
rhe  Court  held  that  the  bill  of  sale  amounted  to  a  warranty 
that  it  was  of  t/iat  quality.  In  an  English  case,  a  vessel  was 
advertised  for  sale  as  "copper  fastened;"  and  that  was  held 
to  be  a  warranty  that  she  was  so  fastened  according  to  the 
usual  understanding  of  merchants. 

One  who  sells  provisions  is  always  considered  in  law  as  war- 
ranting that  they  are  good  and  wholesome. 

(37.) 
Bill  of  Sale  of  Personal  Property. 
Know  all  Men  by  these  Presents,  That  I  {name  of  the 

seller)  in  the  county  of  for  and  in  consideration  of  the  sum 

<^f  to  in  hand  well  and  truly  paid,  at  or  before 

signing,  sealing,  and  delivery  of  these  presents,  by  {name  of  the 

buyer)  the  receipt  whereof  I  the  said  do  hereby  acknowledge, 

have  granted,  bargained,  and  sold,  and  by  these  presents  do  grant, 
bargain,  and  sell  unto  the  said 

To  Have  and  to  Hold  the  said  granted  and  bargained 
unto  the  said  heirs,  executors,  administrators,  and  assigns, 

t<5  only  proper  use,  benefit,  and  behoof  forever,  and 

the  said  does  vouch  himself  to  be  the  true  and  lawful  owner  of  the 
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goods  and  effects  hereby  sold,  and  to  have  in  himself  full  power,  good  right, 
and  lawful  authority  to  dispose  of  the  said  in  manner  as  aforesaid, 

and  I  do,  for  myself,  my  lieirs,  executors,  and  administrators,  hereby  covenan  J 
anid  agree  to  warrant  and  defend  the  said 

{the  i^oods  sold)  imto  the  said  heirs,  executors, 

and  administrators,  and  assigns,  against  the  lawful  claims  and  demands  ol 
all  persons  whomsoever: 

In  Witness  "Whereof,  the  said  have  hereunto 

set  hand     and  seal     this  day  of 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and 

Executed  and  Delivered  in  Presence  of 

(38.) 

Bill  of  Sale  of  Personal  Property,  with  a  Condition  to  make 
it  a  Mortgage,  with  Power  of  Sale. 

Know  all  Men  by  these  Presents,  That 
in  consideration  of  paid  by  the 

receipt  whereof  is  hereby  acknowledged,  do  hereby  grant,  sell,  transfer,  and 
deliver  unto  the  said  the  following  goods  and  chattels, 

namely : 

To  Have  and  to  Hold,  all  and  singular  the  said  goods  and  chattels  to  th» 
said  and  executors,  administrators,  and  assigns 

to  their  own  use  and  behoof  forever. 

And  hereby  covenant  witli  the  grantee     that 

the  lawful  owner  of  the  said  goods  and  chattels  ;  that  they  are  free  from  aH 
incumbrances,  that  have  good  right 

to  sell  the  same  as  aforesaid  ;  and   that  will  warrant  and  defend  th« 

same  against  the  lawful  claims  and  demands  of  all  persons. 

Provided  Nevertheless,  that  if  the  grantor     ,  or  executon, 

administrators,  or  assigns  shall  pay  unto  the  grantee  or, 

executors,  administrators,  or  assigns,  the  sum  of  in 

from  this  date,  with  interest  semi-annually  at  the  rate  of  percent,  per 

annum,  and  until  such  payment  shall  not  waste  or  destroy  the  same,  nor  suf- 
fer them  or  any  part  thereof  to  be  attached  on  mesne  process  ;  and  shall  not, 
except  with  the  consent  in  writing  of  the  grantee     or  representa- 

tives, attempt  to  sell  or  to  remove  from  the  same  or  any  part 

Jhereof, — ihen  this  deed,  as  also  note  of  even  date  herewith,  signed 

by  the  said  whereby  promise  to  pay 

to  the  grantee  or  order  the  said  sum  and  interest  at  the  times  aforesaid, 
shall  be  void. 

But  upon  any  Default  in  the  performance  of  the  foregoing  condition, 
the  grantee     ,  or  executors,  administrators,  or  assigns,  may  sell 

the  said  goods  and  chattels  by  pubhc  auction,  first  giving  day's  notice 

io  writing  of  the  time  and  place  of  sale  to  the  grantor  or  representa- 
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lives.     And  out  of  the  money  arising  from  such  sale  the  grantee     ,  or 
representatives  shall  be  entitled  to  retain  all  sums  then  secured  by  this  mort- 
'^age,  whether  then  or  thereafter  payable,  including  all  costs,  charges,  and 
expenses  incurred  or  sustained  by  tiiem  in  relation  to  the  said 

property,  or  to  discharge  any  claims  or  liens  of  third  persons  affecting  the 
same,  rendering  the  surplus,  if  any,  to  the  grantor  or  executors, 

administrators,  or  assigns. 

And  it  is  Agreed,  that  the  grantee     ,  or  executors,  administrators, 

or  assigns,  or  any  person  or  persons  in  their  behalf,  may  purchase  at  any  sale 
made  as  aforesaid  ;  and  tliat,  until  default  in  the  performance  of  the  condition 
of  this  deed,  the  grantor  and  executors,  administrators,  and  assigns, 

may  retain  possession  of  the  above-mortgaged  property,  and  may  use  and 
enjoy  the  same. 

In  Witness  Whereof,  the  said  hereunto  set 

hand     and  seal     ,  this  day  of 

i  1  the  year  one  thousand  niae  hundred  and 

Signed^  Sealed^  and  Delivered  in  Presence  of 

SECTION.  V. 

THE  SALE  OF  ONE'S  BUSINESS. 

Such  sales  are  not  unfrequent  in  this  country  ;  and  the 
seller  always  agrees  and  promises  that  he  will  not  pursue  that 
trade,  business,  or  occupation  again.  There  are  numerous 
cases,  both  in  English  law-books  and  in  our  own,  which  have 
arisen  from  bargains  of  this  kind.  The  law  seems  now  to  be 
settled,  that  such  a  contract  is  wholly  void  and  inoperative,  pro- 
vided the  seller  agrees  to  give  up  his  business  and  never  resume 
it  again,  at  any  time  or  anywhere  ;  that  is,  without  any  limita- 
tion of  space  or  time  ;  because  it  is  against  the  public  interest 
that  a  man  should  be  permitted  to  cast  himself  out  from  his 
business  or  trade  for  the  rest  of  his  life.  But  the  contract  is 
good,  if  for  a  fair  consideration  the  seller  agrees  not  to  resume 
or  carry  on  that  business  within  a  certain  time,  or  within  certain 
limits.  What  these  limits  must  be  is  not  certain.  The  courts 
say  they  must  be  "  reasonable,"  and  made  in  good  faith.  A 
contract  not  to  carry  on  a  business  in  a  certain  town  would 
undoubtedly  be  good.  So,  we  should  say,  would  be  a  bargain 
not  to  do  so  within  a  certain  State.  In  one  case  in  Massachu- 
setts, a  contract  not  to   use   certain    machines   in  any   of  the 
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United  States  except  two  (which  were  Massachusetts  anJ 
Rhode  Island)  was  held  valid,  all  of  the  States  but  two  being 
considered  as  a  sufficiently  defined  or  limited  place  ;  but  this 
was  unusual.  The  courts  generally  would  sanction  such  a 
bargain,  if  it  were  limited  to  only  a  part  of  the  United  States  ; 
as  to  all  New  England,  for  example. 

In  such  a  contract,  it  would  be  better  for  the  parties  to  agree 
upon  the  amount  which  the  seller  should  pay  by  way  of 
damages,  if  he  violated  his  bargain,  because  it  might  be  very 
difficult  to  prove  specific  damages  ;  and  such  a  bargain,  if  it 
were  reasonable,  would  be  enforced  by  law. 

Such  damages,  agreed  on  beforehand,  are  called  liquidated 
damages.  In  all  cases  where  damages  are  demanded,  and  are 
not  agreed  on,  they  are  called  unliqjiidated  damages,  and  it  is 
the  duty  of  the  jury  to  determine,  from  the  evidence  before 
them,  what  damages  the  injured  party  has  suffered,  and  what 
amount  would  indemnify  him. 


CHAPTER  XI. 

STOPPAGE  IN  TRANSITU. 

Here  is  an  instance  where  a  Latin  phrase  has  become 
English,  by  general  adoption  and  use.  ///  transitu  means  "  in 
the  transit,"  and  the  English  phrase  may  just  as  well  be  used  . 
but  the  Latin  one  is  used  much  oftener.  What  the  whole 
phrase  Stoppage  in  transitu  means,  is  this.  A  seller,  who  has 
sent  goods  to  a  buyer  at  a  distance,  and  after  sending  them 
learns  that  the  buyer  is  insolvent,  may  stop  the  goods  at  any 
time  before  they  reach  the  buyer.  His  right  to  do  this  is  called 
the  right  of  Stoppage  in  transitu. 

If  the  goods  are  sent  to  pay  a  precedent  and  existing  debt, 
they  are  not  subject  to  this  right. 

The  right  exists  only  upon  actual  insolvency ;  but  this  need 
not  be  formal  insolvency,  or  bankruptcy  at  law ;  an  actual 
inability  to  pay  one's  debts  in  the  usual  way  being  enough.  If 
the  seller,   in   good  faith,  stops  the  goods,  in  a  belief  of  the 
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buyer's  insolvency,  the  buyer  may  at  once  defeat  this  stoppage, 
and  reclaim  the  goods,  by  payment  of  the  price.  So  he  may, 
by  a  tender  of  adequate  security,  if  the  sale  be  on  credit. 

The  stoppage  must  be  effected  by  the  seller,  and  evidenced 
by  some  act ;  but  it  is  not  necessary  that  he  should  take  actual 
possession  of  the  goods.  If  he  gives  a  distinct  notice  to  the 
party  in  possession,  whether  carrier,  warehouseman,  middleman, 
or  whoever  else,  before  the  goods  reach  the  buyer,  this  is 
enough.  But  a  notice  of  stoppage  in  transitu,  to  be  effectual, 
must  be  given  either  to  the  person  who  has  the  immediate 
custody  of  the  goods;  or  if  to  the  principal  whose  servant  has 
the  custody,  then  at  such  a  time,  and  under  such  circumstances, 
as  that  he  may,  by  the  exercise  of  reasonable  diligence,  communi- 
cate it  to  his  servant  in  time  to  prevent  the  delivery  to  the  con- 
signee. 

Goods  can  be  stopped  only  while  in  transitu;  and  they  are 
in  transitu  only  until  they  come  into  the  possession  of  the 
buyer.  But  this  possession  need  not  be  actual,  a  constructive 
possession  by  the  buyer  being  sufficient  to  prevent  this  stop- 
page ;  as  if  the  goods  are  placed  on  the  wharf  of  the  buyer,  or 
on  a  neighboring  wharf  with  notice  to  him,  or  in  a  warehouse 
with  delivery  of  the  key  to  him,  or  of  an  order  on  the  ware- 
houseman. 

But  the  entry  of  the  goods  at  the  custom-house,  without  pay- 
ment of  duties,  does  not  terminate  the  transit.  If  the  buyer 
has  demanded  and  marked  them  at  the  place  where  they  had  ar- 
rived on  the  termination  of  the  voyage  or  journey,  personally 
or  by  his  agent ;  or  if  the  carrier  still  holds  the  goods,  but 
only  as  the  agent  of  the  buyer ;  in  all  these  cases  the  transit  is 
ended.  But  if  the  carrier  holds  them  by  a  lien  for  his  charges 
against  the  buyer,  the  seller  may  pay  these  charges  and  discharge 
the  lien,  and  then  stop  the  goods  in  transitu. 

If  the  buyer  has,  in  good  faith  and  for  value,  sold  the  goods, 
"  to  arrive,"  before  he  has  received  them,  and  indorsed  and 
delivered  the  bill  of  lading,  this  second  purchaser  holds  the  goods 
free  from  the  first  seller's  right  to  stop  them.  But  if  the  goods 
and  bill  are  transferred  only  as  security  for  a  debt  due 
from  the  first  purchaser  to  the  transferee,   the  original   seller 
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may  stop  the  goods,  and  hold  them  subject  to  this  security,  and 
need  pay  only  the  specific  advances  made  on  their  credit,  or  on 
that  very  bill  of  lading,  and  not  a  general  indebtedness  of  the 
first  purchaser  to  the  second. 

A  seller  who  stops  the  goods  in  transitii  does  not  rescind 
the  sale,  but  holds  the  goods  as  Xh^ property  of  the  buyer;  and 
they  may  be  redeemed  by  the  buyer  or  his  representatives,  by 
paying  the  price  for  which  they  are  a  security  ;  and  if  not 
redeemed,  they  become  the  seller's,  only  in  the  same  way  as  a 
pledge  might  become  his  ;  that  is,  he  may  sell  them  at  a  proper 
time,  and  in  a  proper  manner,  and  with  due  notice,  so  that  the 
buyer  may  protect  his  interests.  And  if  the  seller  then  fails  to 
obtain  from  them  the  full  price  due,  he  has  a  claim  for  the 
balance  upon  the  buyer.  If  he  gets  more  than  the  amount  due 
'  0  him,  he  must  pay  over  the  balance  to  the  buyer  or  his 
assignees. 

An  honest  buyer,  apprehending  bankruptcy,  might  wish  to 
return  the  goods  to  their  original  owner;  and  this  he  could 
undoubtedly  do,  if  they  have  not  become  distinctly  his  prop- 
c;rty,  and  the  seller  his  creditor  for  the  price.  But  if  they  have, 
the  buyer  has  no  more  right  to  benefit  this  creditor  by  such  an 
ippropriation  of  these  goods,  than  any  other  creditor  by  giving 
aim  any  other  goods. 


CHAPTER  XII. 
GUAHANTY. 

A  GUARANTOR  is  One  who  is  bound  to  another  for  the  fulfil- 
ment of  a  promise,  or  of  an  engagement,  made  by  a  third  party. 
This  kind  of  contract  is  very  common.  Generally  it  is  not 
negotiable ;  that  is,  not  transferable  so  as  to  be  enforced  by  the 
transferee  as  if  it  had  been  given  to  him  by  the  guarantor.  No 
special  form  or  words  are  necessary  to  the  contract  of  guaranty  ; 
and  if  the  word  "  guarantee  "  be  used,  and  the  whole  instru- 
ment contains  all  the  characteristics  of  a  note  of  hand,  payable 
to  order  or  bearer,  then   it  is  negotiable.     Thus,  in  a  case  in 
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New  York,  the  instrument  was  as  follows  :  "  For  and  in  con- 
sideration of  thirty-one  dollars  and  fifty  cents  received  of  B.  F. 
Spencer,  I  hereby  guarantee  the  payment  and  collection  of  the 
within  note  to  him  or  bearer.  Auburn,  Sept.  25,  1837.  (Signed) 
Thomas  Burns."  And  it  was  held  negotiable.  What  negotiable 
means  will  be  more  fully  explained  in  the  chapter  on  Notes  of 
Hand  and  Bills  of  Exchange. 

The  guaranty  may  be  enforced,  although  the  original  debt 
cannot ;  as,  for  example,  the  guaranty  of  the  promise  of  a  wife 
or  an  infant ;  and  sometimes  the  guaranty  of  a  debt  is  requested, 
and  given,  for  the  very  reason  that  the  debt  is  not  enforceable 
at  law.  But,  generally,  the  liability  of  the  principal  measures 
and  limits  the  liability  of  the  guarantor.  And  if  the  creditor 
agree  that  the  principal  debt  shall  be  reduced  or  lessened  in  a 
certain  proportion,  the  obligation  of  the  guarantor  is  reduced 
by  law  in  an  equal  proportion. 

A  contract  of  guaranty  is  construed  somewhat  strictly. 
Thus,  a  guaranty  of  the  notes  of  one,  does  not  extend  to  notes 
which  he  gives  jointly  with  another. 

A  guarantor  who  pays  the  debt  of  the  principal  may  demand 
from  his  creditor  the  securities  he  holds,  although  not  an 
assignment  of  the  debt  itself,  or  of  the  note  or  bond  which 
declares  the  debt,  for  that  is  paid  and  discharged.  And  some- 
times the  creditor  will  not  be  permitted  to  resort  to  the  guar- 
antor until  he  has  collected  as  much  as  he  can  from  these 
securities. 

Unless  the  guaranty  is  by  a  sealed  instrument,  there  must 
be  a  consideration  to  support  it.  If  the  original  debt  or  obliga- 
tion rest  upon  a  good  consideration,  this  will  support  the 
promise  of  guaranty,  if  this  promise  was  made  at  the  same  time 
with  or  prior  to  the  original  debt.  But  if  that  debt  or  obliga- 
tion be  first  incurred  and  completed  before  the  guaranty  is 
given,  there  must  be  a  new  consideration  for  the  promise  to 
guarantee  that  debt  or  the  guaranty  is  void.  But  the  consid- 
eration need  not  pass  from  him  who  receives  the  guaranty  to 
him  who  gives  it.  Any  benefit  to  him  for  whom  the  guaranty 
is  given,  or  any  injury  to  him  who  receives  it,  is  a  sufficient 
consideration  if  the  guaranty  be  given  because  of  it. 
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A  guaranty  is  not  binding  unless  it  is  accepted,  and  unless 
the  guarantor  has  knowledge  of  this.  But  the  law  presumes 
this  acceptance  in  general,  when  the  giving  of  the  guaranty  and 
any  action  on  the  faith  of  it,  by  the  party  to  whom  it  is  given, 
are  simultaneous.  In  New  York,  wherever  the  guaranty  is 
absolute,  notice  of  its  acceptance  is  unnecessary,  unless  expressly 
or  impliedly  required  by  the  offer  of  guaranty.  But,  generally, 
an  offer  to  guarantee  a  future  operation,  especially  if  by  letter, 
does  not  bind  the  offerer  unless  he  has  such  notice  of  the 
acceptance  of  his  offer  as  would  give  him  a  reasonable  opportu- 
nity of  making  himself  safe. 

If  the  liability  of  the  principal  be  materially  varied  by  the 
act  of  the  party  guaranteed,  without  the  consent  of  the  guar- 
antor, the  guarantor  is  discharged.  Many  interesting  cases 
have  arisen  which  involve  this  question.  Thus,  where  a  bond 
was  given  conditioned  for  the  faithful  performance  of  the  duties 
of  the  office  of  deputy  collector  of  direct  taxes  for  eight  certain 
townships,  and  the  instrument  of  appointment,  referred  to  iu 
the  bond,  was  afterwards  altered  so  as  to  extend  to  another 
township  without  the  consent  of  the  surety,  the  Supreme  Couit 
of  the  United  States  held  that  the  surety  w^as  discharged  from 
his  responsibility  for  moneys  collected  by  his  principal  after  the 
alteration.  Again,  in  an  English  case,  the  facts  were,  that,  in 
a  bond  by  sureties  for  the  'careful  attention  to  business  and  the 
faithful  discharge  of  the  duties  of  an  agent  of  a  bank,  it  wj»s 
provided  "that  he  should  have  no  other  business  of  any  kind, 
nor  be  connected  in  any  shape  with  any  trade,  manufacture,  cr 
mercantile  copartnery,  nor  be  agent  for  any  individual  or  copart- 
nery in  any  manner  or  way  whatsoever,  nor  be  security  for  any 
individual  or  copartnery  in  any  manner  or  way  whatsoever." 
The  bank  subsequently,  without  the  knowledge  of  the  sureties, 
increased  the  salary  of  the  agent,  he  undertaking  to  bear  one- 
fourth  part  of  all  losses  which  might  be  incurred  by  his  dis- 
counts. It  was  held  that  this  was  such  an  alteration  of  the 
contract,  and  of  the  liability  of  the  agent,  that  the  sureties  were 
discharged,  notwithstanding  that  the  loss  arose,  not  from  dis- 
counts, but  from  improper  conduct  of  the  agent. 

The  guarantor  is  also  discharged  if  the  liability  or  obligation 
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DC  renewed  or  extended  by  law.  As  if  a  bank,  incorporated 
for  twenty  years,  be  renewed  for  ten  more,  and  the  officers  and 
business  of  the  bank  go  on  without  change ;  the  original  sure- 
ties of  the  cashier  are  not  held  beyond  the  first  term.  So  a 
guaranty  to  a  partnership  is  extinguished  by  a  change  among 
the  members,  although  neither  the  name  nor  the  business  of  the 
firm  be  changed.  But  a  guaranty,  by  express  terms,  may  be 
made  to  continue  over  most  changes  of  this  kind. 

A  specific  guaranty,  for  one  transaction  which  is  not  yet 
exhausted,  is  not  revocable.  If  it  be  a  continuing  or  a  general 
guaranty,  it  is  revocable,  unless  an  express  agreement,  founded 
on  a  consideration,  makes  it  otherwise. 

A  creditor  may  give  his  debtor  some  accommodation  or 
indulgence  without  thereby  discharging  his  guarantor.  It  would 
seem  just,  however,  that  he  should  not  be  permitted  to  give  him 
any  indulgence  which  would  materially  prejudice  the  guarantor. 
Generally,  a  guarantor  may  always  pay  a  debt,  and  so  acquire 
at  once  the  right  of  proceeding  against  the  party  whose  debt  he 
has  paid.  On  this  ground,  it  has  been  held,  that  where  a  suret)' 
requested  the  creditor  to  proceed  against  the  principal  debtor, 
and  the  creditor  refused  to  do  this,  and  afterwards  the  debtoi 
became  insolvent  and  the  surety  was  without  indemnity,  stil! 
the  surety  (or  guarantor)  was  not  discharged,  because  he  mighl 
have  paid  the  debt,  and  then  sued  the  party  whose  debt  h«t 
paid.  In  New  York,  it  seems  to  be  the  law,  that,  if  the  surety 
requests  the  creditor  to  proceed  against  the  principal  debtc  r 
and  he  refuses,  and  the  principal  debtor  afterwards  becomes 
insolvent,  the  surety  will  be  discharged.  If,  by  gross  negli- 
gence, the  creditor  has  lost  his  debt,  and  has  deprived  the  surety 
of  security  or  indemnity,  the  surety  must  be  discharged  unless 
he  was  equally  negligent.  If  a  creditor  gives  time  to  his  debtor 
by  a  binding  agreement  which  will  prevent  a  suit  in  the  meaiv 
time,  this  undoubtedly  discharges  the  guarantor  (unless  the 
surety  consents  to  the  delay)  because  it  deprives  him  of  his 
power  of  acquiring  a  right  of  proceeding  against  the  debtor, 
by  paying  the  debt ;  for  the  debtor  cannot  during  that  time  bo 
sued. 

If  there  be  a  failure  on  the  part  of  the  principal,  and  the 


I40  GUARANTY. 

guarantor  is  looked  to,  he  should  have  reasonable  notice  of  this. 
And,  generally,  any  notice  would  be  reasonable  which  would 
be  sufficient  in  fact  to  prevent  his  suffering  from  the  delay. 
And  if  there  be  no  notice,  and  the  guarantor  has  been  unharmed 
thereby,  he  is  not  discharged. 

If  a  guaranty  purport  to  be  official,  that  is,  if  it  be  made  by 
one  who  claims  to  hold  a  certain  office,  and  to  give  the  promise 
of  guaranty  only  as  such  officer,  and  not  personally,  the  general 
rule  is,  that  he  is  not  liable  personally,  provided  he  actually  held 
that  office  and  had  a  right  to  give  the  guaranty  officially.  But 
he  would  still  be  held  personally,  if  the  promise  made,  or  the 
relations  of  the  parties  indicated  that  credit  was  given  person- 
aJly  to  the  parties  promising,  and  not  merely  to  them  in  their 
'official  capacity  ;  or  if  he  had  no  right  to  give  the  promise  in 
I  is  official  capacity. 

A  guaranty  was  given  for  the  price  of  a  cargo  of  iron,  and 
liae  buyer  bargained  with  the  seller  to  pay  him  more  than  the 
fair  price,  the  excess  to  go  towards  an  old  debt.  The  guaranty 
was  held  to  be  altogether  void,  because  fraudulent ;  and  could 
not  be  enforced  even  for  the  fair  price. 

FORMS  OF  GUARANTY. 

(39.) 
Guaranty  to  be  Indorsed  on  a  Note, 
For  value  received  I  guarantee  the  payment  of  the  wivhin-written  note. 
{Date)  {Signature) 

(40.) 
Guaranty  of  a  Note  on  Separate  Paper. 
For  value  receivefl  I  guarantee  the  due  payment  of  a  promissory  note 
dated  whereby  promises  to  pay  to  , 

dollars,  in  months. 

{Date)  {Signature) 

(41.) 
Guaranty  in  Another  Way. 

For  value  received  I  guirantee  that  the  wi'hin  {note  or  /nil,  or  that  suck 
a  note  or  bill,  describing  it)  will  be  collected  and  paid  if  demanded  in  due 
course  of  law. 

(.Date)  {Signature.) 
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(42.) 

Letter  of  Guaranty. 

Sir, —  If  you  will  sell  to  Mr,  of  the  goods  he  wishes 

to  buy  (or  the  goods  may  be  described')  to  the  amount  of  {this 

may  be  omitted  if  the  guaranty  is  intended  to  be  of  any  amount),  within 
year  (or  days  or  months,  or  the  time  may  be  omitted  if  it  is  not  intended 
to  limit  it)  from  the  date  hereof,  I,  for  value  received,  hereby  promise 
and  guarantee  that  the  price  thereof  shall  be  duly  paid.  (This  letter 
should  also  state  on  zvhat  terms  the  goods  should  b'e  sold,  as  to  credit, 
delivery,  etc.,  unless  it  is  intended  to  leave  all  this  to  the  buyer  and  seller. 

(Date.)  (Signature.) 

When  goods  or  stocks  or  other  securities  are  given  as  col- 
lateral security  for  borrowed  money  or  any  other  debt,  an 
instrument  is  sometimes  given,  the  intention  of  which  is  to 
guarantee  that  the  collaterals  should  be  and  remain  sufficient  to 
secure  the  indebtedness.  It  may  be  in  one  of  the  following  forms, 
as  the  bargain  requires.  These  are  sometimes  called  "  margin 
guaranties." 

(43.) 
Guaranty  ■with  Collaterals  authorizing  Sale. 

Whereas,  I  (or  we)  have  deposited  with  as  collateral 

security   for  payment   at   maturity   of  the   following  (here 

describe  the  debt  guaranteed.) 

Now  this  Witnesseth,  That  in  the  event  of  the  non-payment  at 
maturity  of  any  or  all   of  these  hereby  authorize 

assigns,  to  sell  the  above     (the  collaterals)  at  public  or  private 

sale,  or  at  the  brokers'  board,  without  notice   to  and  apply 

proceeds  to  payment  of  said  and  all  necessary  expenses,  holding 

responsible  for  any  deficiency. 

In  Witness  Whereof,  have  hereunto  set  hand    and 

seal    ,  this  day  of  one  thousand  nine  hundred  and  " 

(Signature.) 
(Witness.) 

(44.) 

Guaranty  with  Collaterals,  promising  Additional  security 
or  authorizing  Sale. 

Having  Borrowed  this  Day  of  (the  sum  borrowed)  on 

the  following  collaterals   (here  describe  the  collaterals.) 

I  Hereby  Agree,  in  case  the  market-price  of  the  said  stock  should  fall 
at  any  time  during  the  continuance  of  the  loan  to  an  amount  insufiflcient 
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to  cover  the  sum  loaned,  with  per  cent,  margin  added  thereto,  that 

in  such  event  I  will,  on  demand,  deposit  additional  security  to  be  ap- 
proved by  him,  which  shall  be  sufficient  to  keep  the  collaterals  thus 
deposited  equal  to  a  sum  per  cent,  above  said  loan,  and  so  as  often 

as  said  collaterals  shall  diminish;  and  that,  in  default  thereof,  the  said 
shall  have  power  to  sell  at  public  or  private  sale,  without  notice., 
all,  or  any  of  the  said  securities  (as  well  as  any  others  he  may  hold), 
to  pay  the  amount  of  the  said  loan,  with  all  interest  and  charge."^ 
thereon,  and  for  so  doing,  I  fully  release  him  of  all  claims,  actions, 
and  causes  thereof. 


CHAPTER  XIII. 

THE  STATUTE  OF  FRAUDS. 


SECTION  I. 

ITS   PURPOSE    AND    GENERAL    PROVISIONS. 

The  Statute  of  Frauds,  so  called,  was  passed  in  the  29th 
year  of  Charles  II.  (1677)  for  the  purpose  of  preventing  frauds 
and  perjuries,  by  requiring  in  many  cases  written  evidence  of  a 
contract.  In  nearly  all  our  States  a  similar  statute  has  been 
enacted.  But  no  two  of  the  statutes  of  the  different  States 
agree  exactly  in  all  their  provisions.  They  do,  however,  agree 
substantially;  and  we  shall  give  in  this  chapter  the  prevailing 
and  nearly  universal  rules  for  the  construction  and  application 
of  this  statute.  It  is  often  of  very  great  importance  in  com- 
mercial transactions.  Those  provisions  which  especially  relate 
to  business  law  are  contained  in  the  fourth  and  seventeenth, 
sections. 

By  the  fourth  section,  it  is  enacted  that  "no  action  shall  be 
brought  whereby  to  charge  any  e.xecutor  or  administrator,  upon 
any  special  promise,  to  answer  damages  out  of  his  own  estate; 
or  whereby  to  charge  the  defendant,  upon  any  special  promise, 
to  answer  for  the  debt,  default,  or  miscarriages  of  another  per- 
son ;  or  to  charge  any  person  upon  any  agreemenj:  made  upon 
consideration  of  marriage;  or  any  contract  for  sale  of  lands, 
t-enements,  or  hereditaments,  or  any  interest  in  or  concerning 
them;  or   upon    any  agreement  that   is   not  to   be   performed 
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within  the  space  of  one  year  from  the  makinj^  thereof :  unless 
the  agreement,  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  per- 
son thereunto  by  him  lawfully  authorized." 

By  the  seventeenth  section,  it  is  enacted  that  "  no  contract 
for  the  sale  of  any  goods,  wares,  and  merchandises,  for  the 
price  of  £,\o  sterling,  or  upwards,  shall  be  allowed  to  be  good, 
except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receiv^e  the  same,  or  give  something  in  earnest  to  bind 
the  bargain,  or  in  part  of  payment,  or  that  some  note  or  memo- 
randum in  writing  of  the  said  bargain  be  made  and  signed  by 
the  parties  to  be  charged  by  such  contract,  or  their  agents 
thereunto  lawfully  authorized." 

The  second  and  fifth  clauses  of  the  fourth  section,  and  the 
whole  of  the  seventeenth,  relate  to  our  present  subject.  The 
second  clause  prevents  an  oral  guaranty  from  being  enforced  at 
law ;  but  if  money  be  paid  on  one,  it  cannot  be  recovered  back. 

SECTION  II. 

A  PROMISE  TO  PAY  THE  DEBT  OF  ANOTHER. 

It  is  very  often  difficult  to  say  whether  the  promise  of  one 
to  pay  for  goods  delivered  to  another  is  an  original  promise,  as 
to  pay  for  one's  own  goods,  and  then  it  need  not  be  in  writing, 
or  a  promise  to  pay  the  debt  or  guaranty  the  promise  of  him  to 
whom  the  goods  are  delivered,  and  then  it  must  be  in  writing. 
If  it  be  a  promise  to  pay  the  debt  of  another,  it  is  said  to  be  a 
collateral  promise,  and  not  an  original  promise.  The  question 
may  always  be  said  to  be  :  To  zvhoin  did  iJte  seller  give,  and  was 
authorized  to  give,  credit?  This  question  the  jury  will  decide, 
upon  consideration  of  all  the  facts,  under  the  direction  of  the 
court.  If  a  seller  sues  one  to  whom  he  did  not  deliver  the 
goods,  on  the  ground  that  this  other  promised  to  pay  for  them, 
then  the  question  is.  Did  this  other  promise  to  pay  for  them  as 
for  his  own  goods  .''  for  then  the  promise  need  not  be  in  writing. 
Or  did  he  promise  to  pay  for  them  as  for  the  goods  of  the  party 
receiving  them  .?  and  then  it  is   a  promise  to  pay  the  debt  oi 
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another,  and  must  be  in  writing.  If,  on  examination  of  the  books 
of  the  seller,  it  appears  that  he  charged  the  goods  to  the  party 
who  received  them,  it  will  be  difficult,  if  not  impossible,  for  the 
seller  to  maintain  that  he  sold  them  to  the  other  party.  But  if 
he  charged  them  to  this  other,  such  an  entry  would  be  good 
evidence,  and,  if  confirmed  by  circumstances,  strong  evidence 
that  this  party  was  the  purchaser.  But  it  cannot  be  conclusive; 
for  the  party  not  receiving  the  goods  may  always  prove,  if  ha 
can,  that  he  was  not  the  buyer,  and  that  he  promised  only  as 
surety  for  the  party  who  was  the  buyer ;  and,  consequently,  that 
his  promise  cannot  be  enforced  if  not  in  writing.  And,  in  general, 
in  determining  this  question,  the  court  will  always  look  to  the 
actual  character  of  the  transaction,  and  the  intention  of  the 
parties. 

The  courts,  both  in  England  and  in  America,  have  often 
endeavored  to  illustrate  this  question.  Thus,  in  an  early  Eng- 
lish case,  the  court  said  :  "If  two  come  to  a  shop,  and  one  buys, 
and  the  other,  to  gain  him  credit,  promises  the  seller,  *  If  he 
does  not  pay  you,  I  will,*  this  is  a  collateral  undertaking,  and 
void,  without  writing,  by  the  Statute  of  Frauds.  But  if  he 
says,  '  Let  him  have  the  goods,  I  will  be  your  paymaster,'  this 
is  an  undertaking  as  for  himself,  and  he  shall  be  intended  to  be 
the  very  buyer,  and  the  other  to  act  but  as  his  servant."  So, 
in  a  case  in  Maryland,  the  court  said :  "  If  B  gives  credit  to  C 
for  goods  sold  and  delivered  to  him,  on  the  promise  of  A  to 
*  see  him  paid,'  or  *  to  pay  him  for  them  if  C  should  not,'  in  that 
case  it  is  the  immediate  debt  of  C,  for  which  an  action  will  lio 
against  him,  and  the  promise  of  A  is  a  collateral  undertaking 
to  pay  that  debt  [and  must  be  in  writing],  he  being  only  liable 
as  a  surety.  But  where  the  party  undertaken  for  is  under  no 
liability  himself,  the  promise  is  an  original  undertaking  of  the 
party  promising,  and  binding  upon  him  without  being  in  writing. 
Thus,  if  B  furnishes  goods  to  C,  on  the  express  promise  of  A 
to  pay  for  them,  and  if  A  says  to  him,  'Let  C  have  goods  to  such 
an  amount,  and  I  will  pay  you,'  and  the  credit  is  given  to  A,  in 
that  case  C  being  under  no  liability,  there  is  nothing  to  which 
the  promise  of  A  can  be  collateral ;  but  A  being  the  immediate 
debtor,  it  is  his  original   undertaking,  and   not   a   promise  to 
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answer  for  the  debt  of  another;"  and  therefore  need  not  be  in 
writing. 

Whenever  the  main  purpose  and  object  of  the  promisor  is 
not  to  answer  for  another,  but  to  subserve  some  purpose  of  his 
own,  his  promise  is  not  within  the  statute,  although  it  may  be 
in  form  a  promise  to  pay  the  debt  of  another,  and  although  the 
performance  of  it  may  incidentally  have  the  effect  of  extinguish- 
ing the  liability  of  another.  If  an  old  debt  is  extinguished  by 
a  new  promise,  this  promise  is  considered  as  an  original  one,  and 
not  within  the  requirement  of  the  statute. 

If  there  be  an  oral  promise  to  pay  the  debt  of  another,  and 
also  to  do  some  other  thing,  this  last  can  be  enforced  at  law,  if 
this  other  thing,  and  so  much  of  the  promise  as  relates  to  it,  can 
be  severed  from  the  debt  of  the  other  and  the  promise  relating 
to  that  debt  ;  for  although  tJiat  promise  must  be  in  writing,  the 
other  may  be  oral. 

SECTION  III. 

AN  AGREEMENT  NOT  TO  BE  PERFORMED  WITHIN  A  YEAR. 

Under  the  fifth  clause  in  the  fourth  section,  it  is  held  that 
an  agreement  which  may  be  performed  within  the  year  is  not 
affected  by  the  statute,  as  the  words,  "  that  is  not  to  be  performed 
within  one  year,"  do  not  apply  to  an  agreement  which,  whevi 
made,  was,  and  by  the  parties  was  understood  to  be,  fairly- 
capable  of  complete  execution  within  a  year,  without  the  inter- 
vention of  extraordinary  circumstances, — although  in  point  of 
fact  its  execution  was  extended  much  beyond  the  year.  Si3 
where  one  agreed  orally,  for  one  guinea,  to  give  another  a  num- 
ber of  guineas  on  the  day  of  his  marriage,  it  was  held  that 
this  promise  was  not  within  the  statute,  that  is,  not  one  which 
the  statute  required  to  be  in  writing,  because  he  might  be 
married  within  a  year,  and  the  promisor  was  therefore  bound 
by  it.  So  where  one  agreed  orally  never  to  go  into  the  staging 
business  in  a  certain  place,  as  this  contract  could  last  only  while 
the  promisor  lived,  and  he  might  die  within  a  year,  he  was  hield 
to  be  bound  by  it. 
10 
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SECTION  IV. 


THB   FORM   AND   SUBJECT   MATTER   OF  THE   AGREEMENT. 

The  "  agreement"  must  be  in  writing;  but  generally,  in  this 
country,  the  writing  need  not  contain  or  express  the  considera 
tion,  which  may  be  proved  otherwise.  Nor  need  it  be  all  oi 
one  piece  of  paper.  For  it  is:  sufficient  if  on  several  pieces,  as 
in  several  letters,  which,  however,  relate  to  one  and  the  sama 
business,  and  may  fairly  be  read  together  as  the  statement  oJ 
one  transaction.  But  it  must  appear  from  the  papers  that  they 
are  so  connected. 

The  "signature"  may  be  in  any  part  of  the  paper, — the 
beginning,  middle,  or  end,  except  in  those  of  our  States  in  which 
the  statute  has  the  word  "subscribed"  instead  of  "signed;" 
in  which  case  it  should  be  in  the  usual  place  at  the  bottom.  If 
'.he  name  and  the  agreement  be  printed,  it  is  sufficient ;  hence, 
4  printed  shop-bill,  with  the  name  of  the  seller,  as  usual,  at 
the  beginning,  if  delivered  to  the  buyer,  is  generally  sufficient 
to  charge  the  seller  in  an  action  for  refusing  to  deliver  the 
goods. 

Shares  in  railroad  companies,  in  manufacturing  companies, 
and,  generally,  in  all  corporations  and  joint-stock  companies,  are 
"goods,  wares,  or  merchandises,"  within  the  meaning  of  the  stat 
ute,  in  this  country,  and  an  agreement  for  their  purchase  and  £ale 
must  therefore  be  in  writing. 

It  may  be  further  remarked,  that  the  operation  of  the  statute 
has  been  always  limited  to  such  contracts  as  have  not  been 
executed  in  any  substantial  part,  and  therefore  remain  wholly 
executory.  For  if  they  had  been  executed  substantially  in  good 
part,  they  are  binding,  although  only  oral. 

In  Massachusetts,  the  Statute  of  Frauds  also  provides  (3d 
section)  that  no  action  shall  be  brought  to  charge  any  person 
upon,  or  by  reason  of,  any  representation  or  assurance  made 
concerning  the  character,  conduct,  credit,  ability,  trade,  or  deal 
".ngs  oi  any  other  person,  unless  it  be  made  in  writing,  and 
signed  by  the  party  to  be  charged.  And  there  are  provisioas 
substantially  similar  to  this  in  the  statutes  of  Maine  ana  \  a- 
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Instead  of  the  ";^io"  in  the  seventeenth  section  of  the 
English  Statute,  the  sum  mentioned  in  the  Statutes  of  Frauds 
of  the  different  States,  is,  generally,  from  thirty  to  fifty  dollars* 


CHAPTER  XIV. 
PAYMENT  AND  TENDER. 


SECTION  I. 

HOW   PAYMENT   MAY   BE   MADE. 

The  obligations  which  arise  out  of  most  mercantile  contracts 
are  to  be  satisfied  by  payment  of  money.  The  parties  may 
always  agree  to  any  specific  manner  of  payment,  and  then  that 
becomes  obligatory  on  the  creditor  as  well  as  the  debtor.  As, 
by  deducting  the  amount  to  be  paid  from  a  debt  due  to  the 
debtor  either  from  the  creditor  or  from  any  one  else.  Or  the 
amount  may  be  made,  by  agreement,  payable  by  a  bill  or 
note.  If  the  debt  is  to  be  paid  by  a  bill,  it  must  be  such  a  bill 
as  is  agreed  upon,  and  this  must  be  tendered  by  the  debtor. 
But  the  word  "bill"  does  not  necessarily  mean  an  "approved 
bill ;"  and  if  this  phrase  be  itself  used,  it  means  only  a  bill  to 
which  there  is  no  reasonable  objection  ;  that  is,  one  which  ought 
to  be  approved. 

In  the  absence  of  any  especial  agreement,  the  only  payment 
known  to  the  law  is  by  cash,  which  the  debtor  must  pay  when 
it  is  due,  or  tender  to  the  creditor. 

The  tender  should,  properly,  be  in  cash,  or  in  bills  made  a 
legal  tender  by  law,  and  must  be  so  if  that  is  required;  but  a 
tender  in  good  and  current  bank-bills  is  sufficient,  unless  it  be 
objected  to  because  they  are  not  money. 

Generally,  if  the  tender  be  refused  for  any  express  and 
specific  reason,  the  creditor  cannot  afterwards  take  advantage 
of  any  informality,  to  which  he  did  not  object  at  the  time  of  the 
tender. 

The  tender  may  be  of  a  larger  sum  than  is  due.     But  a  tendei 
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of  a  larger  sum,  if  made  with  a  requirement  of  change  or  of  the 
balance,  is  not  good.  Nor  must  it  be  accompanied  with  a 
demand  or  condition  that  any  instrument  or  document  shall  be 
delivered  ;  nor  that  the  sum  tendered  shall  be  received  as  all 
that  is  due ;  nor  that  a  receipt  in  full  shall  be  given.  But  a 
simple  receipt  for  so  much  money  paid  may  be  demanded.  We 
have  already  seen  that,  if  a  receipt  be  given,  it  is  only  strong 
evidence  of  payment,  but  not  conclusive.  And  even  if  it  ha 
"in  full  of  all  demands,"  it  .is  still  open  to  explanation  or  denial 
by  evidence. 

A  lawful  tender,  and  payment  of  the  money  into  court,  is  a 
good  defense  to  an  action  for  the  debt.  But  the  creditor  may 
break  down  this  defense  by  proving  that,  subsequently  to  the 
tender,  he  demanded  the  money  of  the  debtor,  and  the  debtor 
refused  to  give  it. 

If  the  buyer  or  debtor  give,  and  the  seller  or  creditor  receive, 
a  negotiable  note  or  bill  for  the  sum  due,  this  is  not  anywhere 
absolute  and  conclusive  payment.  In  Maine  and  in  Massachu- 
setts the  law  presumes  that  such  note  or  bill  is  payment  of  the 
debt,  unless  a  contrary  intention  is  shown.  In  nearly  all  the 
States  of  this  Union  but  those  two,  and  in  the  Supreme  Court 
of  the  United  States,  it  is  not  payment,  unless  the  intention  of 
the  parties  that  it  should  be  so  is  shown.  In  New  York,  it  has 
been  held  that  the  debtor's  own  promissory  note  is  not  payment, 
even  if  it  be  intended  or  expressly  agreed  that  it  should  be.  If 
a  creditor,  who  receives  from  his  debtor  any  bill  or  note,  nego- 
tiates or  sells  it  for  value  to  a  third  party,  without  makinj.f 
himself  liable,  the  bill  or  note  was  payment,  although  it  be  dis- 
honored, because  it  has  been  good  to  the  debtor,  and  he  has 
received  the  avails  of  it ;  and  if  the  law  did  not  hold  that  the  bill 
had  paid  the  debt,  he  could  sue  the  original  debt,  and  then  he 
would  have  the  value  of  the  bill,  or  payment,  twice.  Not  so, 
however,  if  he  negotiates  it  in  such  a  way  that  he  is  himself 
liable  upon  it ;  for  if  he  pays  it,  he  loses  what  he  sold  it  for, 
unless  he  can  recover  his  debt  from  his  debtor. 
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SECTION    II. 

APPROPRIATION    OF    PAYMENT. 

Ip  one  who  owes  several  debts  to  his  creditor  makes  to  him 
4  general  payment,  it  may  be  an  important  question  to  which 
of  those  debts  this  payment  shall  be  appropriated  ;  for  some  of 
them  may  be  secured,  and  others  not,  or  some  of  -them  may 
carry  interest,  and  others  not,  or  some  of  them  be  barred  by 
the  Statute  of  Limitations,  and  others  not. 

There  is  no  doubt  that  the  payor  may  appropriate  his  pay- 
ment, at  the  time  of  the  payment,  at  his  own  pleasure.  And  if 
lie  does  not  exercise  this  right,  the  receiver  may,  at  the  time  of 
payment,  make  the  appropriation.  But  if  neither  party  does 
this  at  that  time,  and  at  a  future  period  the  question  comes  up 
as  to  which  party  may  then  make  the  appropriation,  or  rather, 
how  the  law  will  then  appropriate  the  payment,  it  is  then  the 
better  and  prevailing  rule,  that,  if  the  court  can  ascertain, 
either  from  the  words  used,  or  from  the  circumstances  of  the 
case,  or  from  any  usage,  what  was  the  intention  and  under- 
standing of  the  parties  at  the  time  of  the  payment,  that  inten- 
tion will  be  carried  into  effect.  And  if  this  cannot  be  ascertained, 
then  the  court  will  direct  such  appropriation  of  the  payment  as 
will  best  protect  the  rights  and  interests  of  both  parties,  and 
do  justice  between  them.  And  one  reason  for  this  conclusion 
would  be,  that  the  law  would  presume  that  this  was  the  original 
intention  of  the  parties,  A  very  general  rule,  which  would 
indeed  be  always  adopted  in  the  absence  of  especial  reason  to 
the  contrary,  is,  to  apply  the  payment  first  to  the  oldest  debt, 
until  that  is  satisfied,  and  then  go  on  applying  the  payment  to 
the  other  debts  in  the  order  of  their  age. 

If  A  owes  a  debt  to  B,  on  B's  own  account,  and  another 
debt  to  B  as  trustee  for  somebody,  and  A  pays  B  a  sum  of 
money  without  appropriating  it,  B  cannot  apply  it  all  to  the 
debt,  due  him  on  his  own  account  ;  but  must  divide  it  between 
that  debt  and  the  debt  due  to  him  as  trustee,  in  proportion  to 
their  respective  amounts.  Because  it  is  his  duty  as  trustee  to 
take  as  good  care  of  the  debts  due  to  him'for  another,  as  of 
those  due  to  him  on  his  own  account. 
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We  have  spoken  of  a  "bill  or  note;"  and  notes  are  some- 
times called  bills ;  so  bank-notes  are  often  called  bank-bills. 
But  the  legal  meaning  of  "bill"  i.j  always  a  <^/r<7/"/  ox  order  o\\ 
somebody  to  pay  money.  A  note  is  a  promise  to  pay.  See 
chapter  on  notes  and  bills. 


CHAPTER  XV. 
RECEIPTS  AND  RELEASES. 


A  RECEIPT  is  only  an  acknowledgment  that  a  sum  of  money 
has  been  paid.  It  may  be  in  one  word,  as  when,  under  a  bill  of 
parcels,  the  seller  writes  the  word  "  paid,"  and  signs  it.  More 
commonly  the  words  are,  "Received  Payment."  Formerly  it 
was  usual  to  add  the  words  "  Errors  Excepted."  Then  it  grew 
customary  to  write  the  initial  letters  "  E.  E."  instead  of  the 
words  ;  but  all  this  is  unnecessary.  If  there  be  an  error  in  the 
receipt,  or  in  the  paper  receipted,  the  law  permits  the  part)t 
injured  by  it  to  explain  and  correct  the  error,  although  there  b«' 
no  express  reservation  or  exception  of  errors. 

Receipts  are  of  all  degrees  of  fulness,  from  the  single  word 
"paid,"  to  those  which  relate   the   particulars  for  which   thf; 
receipt  is  given,  and  the  manner  in  which  the  money  was  paid 
or  the  thing  delivered.     I  give  the  following  forms  : 

(45.) 

{Date)     Received  from ,, 

dollars. 

{Signature!^ 

(46.) 

(Dati)    This  day  I  have  received  from    .    .    ,    .    , 

.    dollars,  on  accouat  of 

(Signatured) 
(47.) 

(Date)  This  day  the  following  {papers,  or  other  articles,  enumerating 
and  describing  them)  were  delivered  to  me  by  ,  {add,  on  accouni 

ofy  or  in  execution  of,  the  promise  or  bargain,  describing  it ;  and,  if  they  an 
delivered  for  any  particular  purpose,  describe  that),  and  I  hereby  acknowl- 
edge the  receipt  of  them. 

{SignatMre.3 
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Every  receipt  is  open  to  evidence,  not  only  to  explain  it, 
but  to  contradict  it.  Herein  releases  differ  from  receipts.  A 
release  gives  up  some  right  or  claim  which  the  releasor  had 
against  the  releasee.  It  is  in  the  nature  of  a  contract,  and 
therefore  cannot  be  controlled  or  contradicted  by  evidence, 
unless  on  the  ground  of  fraud.  But  if  its  words  are  ambiguous, 
or  may  have  either  of  two  or  more  meanings,  evidence  is 
receivable  to  determine  the  meaning. 

Like  every  other  contract,  it  requires  a  consideration,  and 
is  of  no  force  without  one.  But  here  comes  in  the  rule  of  law 
as  to  a  seal.  The  general  rule  is,  as  has  been  stated  before,  a 
seal  implies,  or  is  the  same  as,  the  assertion  of  a  consideration ; 
and  therefore  it  is  always  customary  to  put  a  seal  to  a  release. 
But  a  release,  even  with  a  seal,  if  it  can  be  shown  to  have  been 
given  without  any  consideration  whatever,  can  be  set  aside.  It 
is  always  best  to  state  in  the  release  itself  that  it  was  given  for 
a  consideration,  and  what  the  consideration  is.  A  releas(j 
properly  drawn,  and  duly  signed  and  sealed,  is  a  complete 
defence  to  an  action  grounded  on  any  of  the  debts  or  claimi 
released. 

The  following  forms  are  for  releases  of  various  kinds : 

(48.) 
A  General  Release. 

Know  all  Men  by  these  Presents,  That  I,  {the  name  of  the  releaser's 
of  for  and  in  consideration  of  the  sum  of 

,  to  me  paid  by  of  , 

have  remised,  released,  and  forever  discliarged,  and  by  tliese  presents  do, 
for  me,  my  heirs,  executors,  and  administrators,  remise,  release,  and  forever 
discharge  the  said  his  heirs,  executors,  and  administrators, 

of  and  from  all  and  all  manner  of  action  and  actions,  cause  and  causes  of 
action,  su'ts,  debts,  dues,  sum  and  sums  of  money,  accounts,  reckonings, 
bonds,  bills,  specialties,  covenants,  contracts,  con1ro%-ersies,  atireements 
promises,  variances,  damages,  judgments,  extents,  executions,  claims,  and 
demands  whatsoever,  in  law  and  in  equity,  which  against  the  said 
I  ever  had,  now  have,  or  which  I,  my  executors  or  administrators  hereafter 
can,  shall,  or  may  have,  for,  upon,  or  by  reason  of,  any  matter,  cause,  or 
thing  whatsoever,  from  the  beginning  of  the  world  to  the  day  of  th«  date  of 
these  presents. 

In  Witness  Whereof,  I  hereunto  set  my  hand  and  seal  this  day 

of  19 
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(49.) 
A  Mutual  General  Release  by  Indenture. 
Thia  Indenture,  Made  between  of 

and  of  ,  witnesseth,  that  the  said 

doth,  by  these  presents  remise,  release,  and  forever  quit  claim,  unto  the  said 
,  all  and  all  manner  of  actions,  {as  before  );  and  this 

indenture  further  witnesseth,  that  the  said  by  these  presents^ 

doth  remise,  release,  and  forever  quit  claim,  unto  the  said 
all  and  all  manner  of  actions  {as  before). 
In  Witness  "Whereof,  &c. 

(50.) 
A  Release  from  Creditors  to  a  Debtor,  under  a  Composition, 

To  all  Persons  to  whom  these  Presents  may  come,  we  who  have  here- 
unto set  our  hands  and  seals,  creditors  of  of  ,  send 
greeting.  Whereas,  the  said  is  indebted  to  us  his  said 
creditors,  in  several  sums  of  money,  which  he  is  not  able  fully  to  satisfy  and 
discharge ;  we  therefore  have  agreed,  and  do  hereby  ag^ee,  to  accept  of  the 
sum  of  in  full  payment  and  satisfaction  of  all  the  debts, 
owing  to  us  respectively  at  the  date  hereof,  by  and  from  the  said 
which  is  paid  by  or  for  the  said  {the  name  of  the  debtor)  to  {the  names  of 
the  persons  to  whom  the  money  is  to  be  paid  for  the  creditors  releasing) 
,  for  the  use  of,  and  to  the  intent  that  the  same 
may  be  shared  and  divided  amongst  us  his  said  creditors,  in  propor- 
tion and  according  to  the  debts  to  us  severally  due  and  owing:  Now 
therefore  know  ye,  that  for  the  consideration  aforesaid,  each  of  us,  the 
said  creditors  who  have  hereunto  set  our  hands  and  seals,  for  hiTi  and 
herself,  his  and  her  heirs,  executors,  and  copartners,  doth  by  these 
presents,  remise,  release,  and  forever  discharge  the  said 

his  heirs,  executors,  and  administrators,  of  and  from  our 
said  several  debts,  and  all  and  all  manner  of  action  and  actions 

which  aj^ainst  the  said  ,  each  and 

every  of  us  the  said  creditors  now  hath,  or  which  each  and  every  of  our 
heirs,  executors,  or  administrators,  respectively,  hereafter  may,  can,  or 
ought  to  have,  claim,  or  demand  for,  upon,  or  by  reason  of  the  said  several 
and  respective  debts  to  us  severally  due  and  owing,  or  for  or  by  reason 
of  any  other  matter,  cause,  or  thing  whatsoever  from  the  beginning  of  the 
world. 

In  Witness  Whereof,  &c. 

(61.) 
A  Release  of  all  Legacies. 

Kaow  all  Men  by  these  Presents,  That  I 
of  widow,  have  remised,  released,  and  forever  quit-claimed, 
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iumI  by  these  presents  do  for  me  unto  of 

,  gentleman,  executor  of  the  last  will  and  testament  of 
late  of  ,  deceased,  and  to  the  heirs,  executors, 

«nd  administrators  of  the  said  ,  all  legacies,  gifts, 

bequests,  sum  and  sums  of  money  and  demands  whatsoever,  bequeathed 
and  given  unto  me  the  said  ,  in  and  by  the  last  will 

and  testament  of  ,  deceased,  and  all  manner  of  actions 

and  suits,  sum  and  sums  of  money,  debts,  duties,  reckonings,  accounts,  and 
demands  whatsoever,  which  I  the  said  evei 

had,  now  have,  or  that  I,  my  executors  or  administrators,  can  or  may,  at  any 
time  or  times  hereafter,  have,  challenge,  or  demand  against  the  said 

his  executors,  administrators,  or  assigns,  for  or  by  reason  of  any  mat- 
ter, cause,  or  thing  whatsoever,  from  the  beginning  of  the  world  until  the  day 
of  the  date  hereof. 

In  "Witness  Whereof,  etc. 

(52.) 
A  Release  of  a  Bond,  it  being  Lost. 

To  all  to  whom  these  Presents  may  come,   {name  of  releaser)  sendeth 
greeting.     Whereas  by  his  bond  or  obligation,  bearing  date 

{recite the  bond),  as  by  the  said  bond  or  obligation,  and  the  condition 
thereof  may  appear  :     And  whereas  the  sum  of 

mentioned  in  the  said  bond,  with  all  the  interest  for  the  same,  is  paid  and 
satisfied  unto  me  the  said  ,  in  full  discharge  for  the  said  bond  or 

obligation  :  And  whereas  the  said  bond  or  obligation  is  lost,  or  at  present 
mislaid,  so  that  it  cannot  be  found  to  be  delivered  up  to  the  said  , 

to  be  cancelled  :     Now  know  ye,  that  I  the  said 

for  the  consideration  aforesaid,  have  remised,  released,  and  quitclaimed,  and 
by  these  presents  do,  for  me,  my  executors  and  administrators,  remise 

unto  tlie  said  his  heirs,  executors,  and 

administrators,  as  well  the  said  recited  bond  or  obligation,  as  all  such  sums 
of  money  as  therein  are  mentioned  to  be  due  and  payable,  unto  me  the  said 

my  executors,  administrators,  or  assigns; 
and  also  all  actions,  suits,  cause  and  causes  of  action,  accounts,  debts,  reck- 
onings, sums  of  money,  judgments,  executions,  and  demands  whatsoever, 
which  I,  the  said  ever  had,  now  have,  or  that  I,  my 

executors,  aaministrators,  or  assigns,  or  any  of  us,  can  or  may  have,  for  or 
against  the  said  his  executors  or  administratois, 

for,  or  by  reason  of,  the  said  recited  bond  or  obligation,  or  any  other  matter, 
cause,  or  thing  wnatsoever,  concerning  the  same,  from  the  beginning  of  the 
world  to  the  day  of  the  date  hereof. 

In  Witness  Whereof,  I  the  said  have  hereunto  set 

my  hand  and  seal  this  day  of 

{^Signatures.)    {Seats.) 
it»  Presence  of 
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(  The  following  covenant  may  be  inserted  before  "  In  wifness.") 

And  I,  the  said  for  me  my  executors  , 

do  covenant  ,  to  and  with  the  s  lid  ,  hit 

that  if  I  the  said  ,  my  executors, 

,  or  any  of  us,  at  any  time  hereafter,  do  find  or  can  obtain  *'ie 
said  recited  bond  or  obligation,  then  I,  the  said  , 

my  executors  ,  or  some  of  us,  shall  and  will,  within 

two  months  next  after  the  said  obligation  shall  be  found  as  aforesaid,  deliver 
or  cause  to  be  delivered,  the  said  bond  or  obligation,  unto  the  said 

his 

(53.) 
A  Release  of  a  Jiidgment. 

This  Indenture,  Made  the  day  of 

in  the  year  one  thousand  nine  hundred  and  between 

of  the  second  part, 

Whereas,  Judgment  was  rendered  on  the  day  of 

in  the  year  one  thousand  nine  hundred  and  in  an  action  in 

the  between  plaintiff    and 

defendant     in  favor  of  the  said  against  the  said 

for  the  sum  of  as  appears  by  the 

Now  this  Indenture  "Witnesseth,  That  the  said  part  of  the  first 

part,  in  consideration  of  the  sum  of  to  duly  paid 

at  the  time  of  the  sealing  and  delivery  of  these  presents,  the  receipt  whereof 
is  hereby  acknowledged,  ha  granted,  released,  discharged  and  set  over, 
and  by  these  presents  do  grant,  release,  discharge  and  set  over,  unto  the 
said  part        of  the  second  part,  t'le  following  described  premises,  to  wit : 

Together  with  the  hereditaments  and  appurtenances  thereto  belonging  ; 
and  all  the  right,  title  and  interest  of  the  said  part  of  the  fir.  t  part,  of,  in 
and  to  the  same  to  the  intent  that  the  lands  hereby  conveyed  may  be 
released  and  discharged  from  the  said  above-mentioned  judgment,  and  from 
all  lien  or  incumbrance  that  has  attaclied  to  the  same,  by  reason  of  the  recovery 
of  the  said  judgment,  as  free  and  clear  iii  all  respects  as  though  said  judg- 
ment had  not  been  rendered.  To  have  and  to  hold,  the  lands  and  premises 
hereby  released  and  conveyed,  to  the  said  part         of  the  second  part 

heirs  and  assigns,  to  their  only  proper  use,  benefit 

and  behoof  forever,  free,  clear  and  discharged  of  and  from  all  lien  and  claim, 
under  and  by  virtue  of  the  judgment  aforesaid. 

In  Witness  Whereof,  The  said  part  of  the  first  part  ha  hereunto 
«et  hand      and  seal    the  day  and  year  first  above  written. 

{Signatures.)  {Seals.) 

Im  Presence  of 
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(54.) 
A  Release  of  a  Condition. 

Know  all  Men  by  these  Presents,    That  I,  of 

,  for  divers  good  considerations  me  hereunto  moving, 
have  remised,  released,  and  quit-claimed,  and  by  these  presents,  for  me,  my 
executors,  administrators,  and  assigns,  do  unto 

of  ,  his  heirs,  executors,  administrators,  and  assigns,  as 

well  one  proviso  or  condition,  and  all  and  every  tlie  sum  and  sums  of  money, 
specified  in  the  same  proviso  or  condition,  contained  or  comprised  in  one 
pair  of  indentures  of  bearing  date  » 

made  between  me,  the  said  of  the 

one  part,  and  the  said  of  the  other  part,  and 

also  all  and  all  manner  of  actions  and  suits,  cause  and  causes  of  actions  and 
suits,  for  or  concerning  the  said  proviso  or  condition. 

In  Witness  Whereof,  I  the  said  have  hereunto  set  my 

hand  and  seal  this  day  of 

{Signature)    {Seal) 
In  Presence  of 

(55.) 

A  Release  of  a  Covenant  contained  in  an  Indenture  of 

Lease. 

To  all  Persons  to  whom  these  Presents  may  come,  {name  of  releaser) 
sendeth  greeting.     Whereas  in  and  by  an  indenture  of  lease,  bearing  date 
made  between  ,  of  tlie  one  part,  and  the  said 

of  the  other  part,  there  is  contained  a  covenant  in  these  words 
following,  viz.  {recite  the  covenant  verbatim,  as  therein  contained)  vvhereunto 
relation  being  had,  it  doth  at  large  appear:     Now  know  ye,  that  I,  the  said 

,  for  divers  good  causes  and  considerations,  m<e 
hereunto  moving,  have  remised,  released,  and  quit-claimed,  and  by  these 
presents  for  me  do  unto  the  said 

,  his  the  said  covenant, 

grant,  clause,  agreement,  and  article,  before  rehearsed  or  recited,  and  all  and 
every  other  matter,  thing  and  things  specified,  declared,  and  contained  in 
the  same  covenant,  clause,  and  agreement,  and  all  the  benefit,  profit,  advan- 
tage, and  commodity,  that  by  any  manner  of  means,  may  or  might  arise, 
grow,  come,  or  happen  to  me  the  said  ,  for  or  by  reason 

of  the  same  covenant,  clause,  article,  or  agreement,  or  any  word,  sentence 
matter,  thing,  or  things  therein  contained,  so  that  the  said 
his  executors  and  assigns,  and  every  of  them,  from  henceforth  forever,  shall 
be  fully  acquitted,  released,  and  discharged  against  me  the  said 

my  executors  and  administrators,  and  every  of  us,  of,  from, 
and  for  the  said  covenant,  grant,  clause,  article,  and  agreement  before 
rehearsed  or  recited,  and  of,  from,  and  for,  everything  and  things,  touching 
the  same  (but  this  present  release  shall  not  in  anvwisu  e\te  d  to  any  othei 
covenant,  clause,  or  article  in  the  said  indenture  containe  !). 
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In  "Witness  "Whereof,  I  the  said  have  hereunto  set  my 

^and  and  seal  this  day  of 

{Signature.)     {Seal.) 
In  Presence  of 

(66.) 

A  Release  in  Extinguishment  of  a  Power. 

To  all  Persons  to  whom  these  Presents  may  come,  Now  know  ye, 
that  I,  the  said  ,  pursuant  to  the  said  agreement,  and  for 

divers  good  causes  and  considerations  me  hereunto  moving,  have  released, 
extinguished,  and  discharged,  and  by  these  presents  do  fully  and  absolutely 
release,  extinguish,  and  discharge,  the  said  recited  powerfor  raising  the  said 
sum  of  as  aforesaid,  and  all  the  lands 

therein  comprised,  or  subject  thereto,  so  that  I,  the  said 
ihall  not,  nor  will,  at  any  time  or  times  hereafter,  raise  the  same,  or  any  part 
thereof,  or  hereafter  charge  the  said  lands  with  the 

j'ayment  thereof,  or  any  part  thereof. 

In  "Witness  "Whereof,  I  the  said  have  hereunto  set 

K;y  hand  and  seal,  this  day  of 

{Stgnatitre.)      {Seal.) 

In  Presence  of 

(57.) 

A.  Release  from  a  Lessor  to  a  Lessee  (upon  his  surrendering 
his  Lease)  from  the  Covenants  therein. 

To  all  Persons  to  whom  these  Presents  may  come,  {name  of  releaser) 
sends  greeting  :     Whereas  the  said  by  his  indenture  of  lease, 

bearing  date  ,  did  demise  unto 

a  messuage  in  at  a  certain  rent,  for  a  cer- 

tain term  of  years,  of  which  about  years  are  yet  to  come 

and  undetermined,  in  which  said  lease  are  contained  covenants  for  repairing 
the  said  premises,  and  other  covenants,  on  the  part  cf  the  said 
to  be  performed.     And  whereas,  by  agreement  between  the  said 

and  the  said 

hath  delivered  up  the  said  recited  lease,  and  surrendered  the  same,  and  all 
his  interest  and  term  in  and  to  the  said  house  and  premises  :  Now  therefore 
know  ye,  that  the  said  ,  in  consideration  thereof,  doth 

hereby,  for  himself,  his  heirs,  executors,  and  administrators,  remise,  release, 
and  forever  discharge  the  said  his  executors  and  admin- 

istrators, of  and  from  all  and  every  the  covenants  and  agreements,  in  the  said 
recited  lease  contained,  by  and  on  the  part  and  behalf  of  the  said 

his  to  be  done  and  j^erformed,  and  from  all  actions, 

suits,  costs,  charges,  payments,  damages,  claims,  and  demands  whatsoever 
in  law  and  equity,  for  or  concerning  the  same  in  any  manner  of  wise. 

In  "Witness  "Whereof,  I  the  said  have  hereunto  set  my 

band  and  seal  this  day  of 

{Signature.)     (Seal.) 
In  Presence  of 
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(58.) 
A  G-eneral  Release  of  Dower. 

To  all  to  whom  these  Presents  shall  come,  {name  of  releaser^, 

send  greeting:  Know  ye,  that  the  said  the 

jarty  of  the  first  part  to  these  presents,  for  and  in  consideration  of  the  sum 
jf  lawful  money  of  the  United  States,  to  her  in  hand  paid  at 

or  before  the  ensealing  and  delivery  of  these  presents,  by  of 

the  second  part,  the  receipt  whereof  is  hereby  acknowledged,  hatli  granted, 
remised,  released,  and  forever  quit-claimed,  and  by  these  presents  doth 
grant,  remise,  release,  and  forever  quit-claim,  unto  the  said  party  of  the 
second  part,  heirs  and  assigns  forever,  all  the  dower  and  tl.-rds,  right 

And  title  of  dower  and  thirds,  and  all  other  right,  title,  interest,  property, 
ilaim  and  demand  whatsoever,  in  law  and  equity,  of  her,  the  said  party  of  the 
.arst  part,  of,  in,  and  to  {here  describe  the  estate  the  dower  in  which  is  released) 

so  that  she,  the  said 
j.arty  of  the  first  part,  her  heirs,  executors,  administrators  or  assigns,  nor 
aiiy  other  person  or  persons,  for  her,  them,  or  any  of  them,  shall  not  have, 
ciaim,  challenge,  or  demand,  or  pretend  to  have,  claim,  challenge,  or  demand, 
any  dower  or  thirds,  or  any  otiier  right,  title,  claim,  or  demand  whatsoever, 
of,  in,  or  to  the  same,  or  any  part  or  parcel  thereof,  in  whosesoever  hands, 
seisin,  or  possession,  the  same  may  or  can  be,  and  thereof  and  therefrom  shall 
be  utterly  barred  and  excluded  forever  by  these  presents. 

In  Witness  Whereof,  The  said  party  of  the  first  part  to  these  presents 
hath  hereunto  set  her  hand  and  seal,  the  day  of 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and 

{Signature.)    (Seal.) 

In  Presence  of 

(59.) 

A  Release  of  Dower  to  the  Heir. 

Know  all  Men  by  these  Presents,  That  I  relict  o{ 

late  ,  as  well  for  and  in  consideratiou 

of  to  me  paid,  at  or  before  ,  by  my  son 

,  the  receipt  whereof  I  do  hereby  acknowledge,  and  for 

the  love  and  affection  which  I  have  to  my  said  son,  have  granted,  remised, 

released,  and  forever  quit-claimed,  and  by  these  presents  do 

unto  the  said  his  heirs  and  assigns  forever,  all  the  dower 

and  thirds,  right  and  title  of  dower  and  thirds,  and  all  other  right,  title,  intei* 

est,  property  claim,  and  demand  whatsoever,  in  law  and  in  equity,  of  me  the 

said  of,  in,  and  to  {a  description  of  the  parcel  of  latid  in  which 

dower  is  released)  so  that  neither  I,  the  said  my  heirs, 

executors,  or  administrators,  nor  any  other  person  or  persons  for  me,  them, 

or  any  of  them,  shall  have,  claim,  challenge,  or  demand,  or  pretend  to  have 

any  dower  or  thirds,  or  any  other  right  to  claim  or  demand 

of,  in,  or  to  the  said  premises,  but  thereof  and  therefrom,  shall  be  utterly 

debarred  and  excluded,  forever,  by  these  presents. 
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In  Witness  Whereof,  The  said  party  of  the  first  part  to  these  present* 
hath  hereunto  set  her  hand  and  seal,  the  day  of 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and 

{Signature.)    {Seal.) 
In  Presence  of 

(60.) 

A  Release  of  Do^wer  in  Consideration  of  an  Annuity  given 

by  Will. 

To  all  Persons  to  whom  these  Presents  nxay  come,  {name  0/ releaser) 
widow,  reh'ct  and  residuary  legatee  of  late  of  ,  deceased, 

sendeth  greeting.     Whereas  the  said  ,  in  and  by  his  last 

will  and  testament,  duly  signed,  sealed,  published,  and  declared  in  my  pres- 
ence and  with  my  approbation,  bearing  date  ,  did  settle 
and  secure  unto  and  upon  me  the  said  ,  an  annuity  of 
to  be  paid  unto  me  half-yearly,  by  equal  payments,  in 
lieu  and  full  satisfaction  of  the  dower  or  thirds  at  common  law,  which  I 
might  otherwise  have,  claim,  or  be  entitled  unto,  out  of  all  and  every  the 
Imds,  tenements,  and  hereditaments  whatsoever,  of  my  said  late  husband, 
deceased,  or  of,  in,  to,  or  out  of  the  reversion  or  remainder,  rents,  issues, 
a\nd  profits  thereof :  Now  know  ye,  that  1  the  said 

for  and  in  consideration  of  the  said  annuity  so  secured  to  me  as  aforesaid, 
and  in  pursuance  and  part  performance  of  the  said  last  will  and  testament  of 
my  said  late  husband,  do  hereby  declare  myself  fully  satisfied  and  con 
tented  therewith,  and  do  hereby  remise,  release,  and  forever  quit-claim  unto 
of  ,  and  of  ,  trustees. 

appointed  in  and  by  the  said  last  will  and  testament  of  my  said  late  husband 
(in  their  actual  possession  and  seisin  now  being)  their  executors 
all  and  all  manner  of  dower  in  and  to  the  said  premises,  but  thereof  and 
therefrom,  shall  be  utterly  debarred  and  excluded,  forever,  by  these  presents. 

In  Witness  Whereof,  The  said  party  of  the  first  part  to  these  presents 
hath  hereunto  set  her  hand  and  seal,  the  day  of 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and 

{Signature.)    {Seal.) 

In  Presence  of 

(61.) 

A  Release  of  Dower  where  the  Husband  of  the  "Widow  joins 

in  the  Deed. 

Know  all  Men  by  these  Presents,  That  {name  of  husband)  oi 

and  {nuffie  of  %o:fe)  his  wife,  in  her  right,  in 

consideration  of  paid  them  by  of 

the  receipt  whereof  they  hereby  acknowledge,  have  granted,  remised,  released, 
and  forever  quit-claimed,  and  by  these  presents  do  unto 

the  said  his  heirs  and  assigns  forever,  all  the  right 

wh'ch  the  said  hath  to  dower  or  thirds,  of  and  in  Uiere 
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describe  Ihe  estate)^\\^xtoi  her  late  husband     {name  of  former  husband)  late 
died  seized,  situate,  ,  which  she  claims  as  of  llie 

endowment  of  the  said  deceased,  and  all  the  right,  title, 

interest,  and  claim  whatsoever,  which  the  said  and 

have,  or  either  of  them  hath,  or  by  law  might  have,  of,  in,  and  to  the  same 

:  To  have  and  to  hold  the  same  to  the  said 
and  his  heirs  and  assigns  forever:  and  the  said  and 

for  themselves,  their  heirs,  executors,  and  administrators, 
do  hereby  covenant  with  the  said  and  his  heirs  and  assigns, 

that  he  and  they  shall  henceforth  forever,  have  and  quietly  enjoy  the  released 
premises,  without  any  claim  or  demand  had  or  made,  or  to  be  had  or  made 
by  them,  or  any  persons,  claiming,  or  who  may  claim  the  same  or  any  part 
thereof,  by,  from,  or  under  them  or  their  heirs. 

In  Witness  "Whereof,  The  said  party  of  the  first  part  to  these  presents 
hath  hereunto  set  her  hand  and  seal,  the  day  of 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and 

{Signature.)    (Seal.) 
In  Presence  of 

(62.) 

A  Release  of  a  Trust. 

To  all  to  whom  these  Presents  may  come,  {name  of  releaser)  sendeth 
greeting.     Whereas,  by  indenture  bearing  date  ,  made  between 

{here  recite  the  deed)  in  which  said  indenture  the  said 
doth  hereby  declare,  that  his  name  \^as  only  used  in 
trust,  for  the  benefit  and  behoof  of  of  : 

Now  know  ye,  that  I,  the  said  ,  in  discharge  of  the  trust 

reposed  in  me,  at  the  request  of  the  said  ,  have  remised, 

released,  and  surrendered,  assigned,  and  set  over,  and  by  these  presents,  for 
me,  my  executors  and  administrators,  do  freely  and  absolutely  remise, 

unto  the  said  his  executors 

all  the  estate,  right,  title,  interest,  use,  benefit,  privilege,  and  demand  what- 
soever, which  I  the  said  have,  or  may  have  or  claim,  of 
or  to  the  said  premises,  or  of  and  in  any  sum  of  money,  or  other  matter  or 
thing  whatsoever,  in  the  said  indenture  contained,  mentioned,  and  expressed, 
so  that  neither  I  the  said  my  executors  or  administrators, 
or  any  of  us,  at  any  time  hereafter,  shall  or  will  ask,  claim,  challenge,  or 
demand  any  interest  or  other  thing,  in  any  manner  whatsoever, 
by  reason  or  means  of  the  said  indenture,  or  any  covenant  therein  contained, 
but  thereof  and  therefrom,  and  from  all  actions,  suits,  and  demands,  which  1, 
my  executors,  administrators,  or  assigns,  may  have  concerning  the  same, 
shall  be  utterly  excluded  and  forever  debarred,  by  these  presents. 

In  Witness  Whereof,  The  said  party  of  the  first  part  to  these  presents 
hath  hereunto  set  her  hand  and  seal,  the  day  of 

In  the  vear  of  our  Lord  one  thousand  nine  hundred  and 

{Signature.)    {Seal.) 

In  Presencj  t 
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(G3.) 
A  Release  of  Right  to  Lands, 
Snow  all  Men  by  these  Presents,  That  I  {name  of  releaser)  d 

,  in  consideration  of  to  me  paid  l^y 

{name  of  releasee)  the  receipt  ,  have  remised,  released, 

and  forever  quit-claimed,  and  by  these  presents  do  unto 

the  said  and  his  heirs,  all  the  estate,  right,  title,  interest, 

use,  trust,  claim,  and  demand  whatsoever,  botli  at  law  and  in  equity,  which  I 
the  said  have,  of,  in,  to,  or  out  of,  all  and  singular  tl  3 

following  described  parcel  of  land  {here  describe  the  land)  so  that  neither  I 
ihe  said  ,  my  heirs  or  assigns,  or  any  other  person  or 

persons  in  trust  for  me  or  them,  or  in  my  or  their  name  or  names,  or  in  the 
name,  right,  or  stead  of  any  of  them,  shall  or  will,  can  or  may,  by  any  ways 
or  means  whatsoever,  hereafter  have,  claim,  challenge,  or  demand,  any  right, 
title,  or  interest,  property,  claim,  and  demand,  of,  in,  to,  or  out  of  t!)e  same 
,  or  any  of  them,  or  any  part  thereof,  but  that  I  the  said 
,  my  heirs,  and  assigns,  and  every  of  them,  from  all  estate,  right 
title,  interest,  property,  claim,  and  demand,  of,  in,  to,  or  out  of  the  said 

or  any  of  them,  or  any  part  thereof,  are,  is,  and  shall  be,  bj 
these  presents  forever  excluded  and  debarred. 

In  Witness  "Whereof,  The  said  party  of  the  first  part  to  these  presents 
hath  hereunto  set  her  hand  and  seal,  the  day  of 

in  the  year  of  our  Lord  one  thousand  nine  h'  ndred  and 

{Siptattire^     {Seal.) 
In  Presence  of 

(64.) 

A  Release  between  two  Traders  on  Settling  Accounts:. 

Whereas  sundry  accounts,  current  and  otherwise,  and  divers  dealinj';.'! 
)n  trade  have  been  subsisting  for  a  long  time  past  between  of 

trader,  and  of  trader, 

which  said  accounts  and  dealings,  the  said  and 

have  balanced  and  adjusted,  whereby  it  appears  that  nothing 
remains  due  from  the  one  to  the  other ;  and  whereas,  therefore,  to  prevent 
any  future  disputes  concernin>;  the  said  accounts  and  dealings,  and  to  con- 
firm the  said  adjustment,  the  said  and  have 
mutually  agreed  to  give  reciprocal  releases  from  each  other.  Now  know  all 
men  by  these  presents,  that  the  said  {one  of  the  parties)  (for  the  consid- 
eration abovesaid,  and  to  prevent  all  future  disputes)  for  himself,  his  execu« 
tors,  and  administrators,  doth  remise,  release,  and  forever  quit-claim  unto 
the  said  {the  other  party)  h'xs  all  and  all  manner  of 
action  and  actions,  cause  and  causes  of  action,  suits,  debts,  dues,  sum  and 
suras  of  money,  accounts,  reckonings,  bonds,  specialties,  covenants,  con- 
tracts, controversies,  agreements,  promises,  variances,  damages,  extents, 
executions,  claims  and  demands   whatsoever,  both  at  law   and   in  equity, 
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which  against  the  said  his  the  said 

now  hath  or  ever  had,  on  account  of  their  saJd  mutual  dealings,  or  for  or  lif 
reason  of  any  other  cause,  matter,  or  thing  whatsoever,  from  the  beginniiig 
nf  the  world  to  the  day  of  the  date  of  these  presents. 

And  the  said  (the  other  party)  (for  the  consideration  abovesaid,  and 
to  prevent  all  future  disputes)  for  himself,  his  executors,  and  administratoro, 
doth  remise,  release,  and  forever  quit-claim  unto  the  said  [the  other  party), 
his  all  and  all  manner  of  action  and  actions,  cause  and  causes  ol 

action,  suits,  debts,  dues,  sum  and  sums  of  money,  accounts,  reckonings, 
bonds,  specialties,  covenants,  contracts,  controversies,  agreements,  prom- 
ises, damages,  extents,  executions,  claims,  and  demands  whatsoever,  both  at 
law  and  in  equity,  which  againstthe  said  'his 

the  said  now  hath  or  ever  had,  on  account  of  their  said  mutual 

dealings,  or  for  or  by  reason  of  any  other  cause,  matter,  or  thing  whatso- 
ever, from  the  beginning  of  the  world  to  the  day  of  the  date  of  these 
presents. 

In  Witness  Whereof,  we  have  hereunto  set  our  hands  and  seals,  tb^* 
day  of  in  the  year 

(Signatures.)    {Seals^ 

In  Presence  of 


CHAPTER  XVI. 


NOTES  OF  HAND  AND  BILLS  OF  EXCHANGE,  DRAFTS,  AND 

CHECKS. 


SECTION  I. 

THE   PURPOSE   OF,   AND   THE    PARTIES   TO,    SUCH    PAPERS. 

These  instruments  are  usually  negotiable.  By  negotiabU 
paper  is  meant  evidence  of  debt  which  may  be  transferred  by 
indorsement  or  delivery,  so  that  the  transferee  or  holder  may 
sue  the  same  in  his  own  name,  and  as  if  it  had  been  made  to 
him  originally ;  or,  in  other  words,  it  means  paper,  that  is,  bill* 
of  exchange  or  promissory  notes,  or  drafts,  or  checks,  payabl 
to  the  order  of  a  payee,  or  to  bearer. 

The  rules  of  law    on  the   subject  of  negotiable  paper   are 

more  exact  and  technical  than   those  of  any  other  department 

of  Mercantile  Law.     They  reach,  on  many  points,  an  extreme 

nicety,  which  makes  it  difficult  to  express  them  intelligibly  to 

11 
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persons  who  do  not  already  possess  some  familiarity  with  the 
subject.  All  difficulty  of  this  kind  could  have  been  easily 
avoided  by  me  by  omitting  any  notice  of  these  nice  points. 
But  it  was  thought  better  to  mention  them,  one  and  all,  for 
these  are  the  things  an  intelligent  man  of  business  should  know  : 
and  although  the  rules  stated,  especially  those  in  reference  to 
presentment,  demand,  notice,  and  some  other  subjects,  may 
seem  to  be  intricate  and  difficult,  they  require,  it  is  believecV 
only  careful  consideration  to  be  fully  understood. 

Where  and  when  bills  of  exchange  were  invented  is  not  cer- 
tainly known.  They  were  not  used  by  any  ancient  nations,  but 
have  been  employed  and  recognized  by  most  commercial 
nations  for  some  centuries.  A  still  more  recent  invention  is 
the  promissory  negotiable  note,  which,  in  this  country,  for  inland 
and  domestic  purposes,  has  taken  the  place  of  the  bill  of 
exchange  very  generally.  Besides  these  two,  bills  of  lading, 
and  some  other  documents,  have  a  kind  of  negotiability,  but  it 
is  quite  imperfect.  The  utility  of  bills  and  notes  in  commerce, 
arises  from  the  fact  that  they  represent  money,  which  is  the 
representative  of  the  market  value  of  everything ;  and  many 
of  the  peculiar  rules  respecting  negotiable  paper  are  derived 
Irom  this  representation,  and  intended  to  make  it  adequate  and 
effectual. 

A  negotiable  bill  of  exchange  is  a  written  order  whereby  A 
orders  B  to  pay  to  C  or  his  order,  or  to  bearer^  a  sum  of  money 
absolutely  and  at  a  certain  time. 

(65.) 

Common  Form  of  a  Bill  of  Exchange. 

%  New  York,  January        ,  19     . 

days  (or  months)  after  sight,  (or  At  sight.)  pay  to  the  order  of 
C  dollars.     Value  received,  and  charge  the 

•ame  to  account  of 

(Signed)  A 
ToB 

A  is  the  Drawer,  B  the  Drawee,  and  C  the  Payee.  If  the 
bill  is  presented  to  B,  and  he  agrees  to  obey  the  order,  he 
"accepts"  the  bill,  and  this  he  does  in  a  mercantile  way  by 
•vriting  the  word  "Accepted"  across  the  face  of  the  bill,  and 
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also   writing   his    name    below    this    word  ;    then    the  Drawee 

becomes  the  Acceptor.     If   C,  the  payee,  cliooses  to  transfer 

the   paper  and  all  his  rights  under  it  to  some  other  person,  h 

may  do  this  by  writing  his  name  on  (usually  across)  the  back 

this   is  called   Indorsement,  and  C  then   becomes  an  Indorser. 

The  person  to  whom  C  thus   transfers  the  bill  is  an  Indorsee. 

The  indorsee  may  again  transfer  the  bill  by  writing  his  nama 

below   that   of  the    former    Indorser,    and   the    Indorsee    thea 

becomes   the  second   Indorser ;  and  this    process   may  go   on 

indefinitely.     If    the  added  names   cover  all    the  back  of   the 

note,  a  piece  may  be  wafered  on  to  receive  more.     In    France, 

this  added   piece  is  called   ''allonge''  and  this  word  is  used  in 

some  law-books,  but  not  by  our  merchants. 

Promissory  notes  of  hand  are  written  in  many  ways,  which, 

however,   differ   only    in    the   different    words    in    which    they 

express  the  same  thing.     We  will  first  give  the  full  Form  of  a 

technically  accurate  note,  and  afterwards  of  the   more  usuai 

Forms : 

(66.) 

New  York,  January  5,  1900. 
For  value  received,  I  promise  John  vSmith  to  pay  lo  liim  ur  to  his  order, 
one  thousand  dollars  in  three  months  from  this  day,  with  interest  from  date. 

Henry  Simmons. 

But  promissory  notes  are  seldom,  if  ever,  written  In  this 
way  in  practice.  They  are  shortened  and  simplified  in  a  great 
variety  of  ways,  mercantile  usage  having  given  a  meaning  to 
expressions  which  the  law  accepts  and  enforces.  Some  of  the 
more  common  forms  in  use  are  as  follows  : 

^1,000  tVs-  New  York,  January  5,  1900. 

Three  months  after  date,  I  promise  to  pay  to  the  order  of  John  Smith, 
one  thousand  -^^t^  dollars,  at  the  North  River  Bank,  value  received. 

Henry  Simmons. 

If  it  is  intended  that  more  than  one  person  shall  be  liabi^ 
on  the  note,  the  following  is  a  customary  form : 

|i,oooT'i5V  New  York,  January  5,  1900. 

Value  received,  we  jointly  and  severally  promise  to  pay  to  Robinson, 
Wellman  &  Co.,  or  order,  one  thousand  iVn  dollars  in  three  months  from 
date. 
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"  With  interest "  may  be  added  if  that  is  agreed  upon,  other, 
wise  it  bears  no  interest  until  after  it  is  due.  So  it  may  be  "  on 
demand,"  in  which  case  it  bears  no  interest  until  after  demand  is 
made;  "after  date"  or  "from  date,"  should  be  written, 
although  the  law  would  supply  these  words. 

If  the  note  be  signed  by  more  than  one  person,  all  the 
signers,  whether  the  note  says  "  I  promise  "  or  "  We  promise," 
are  liable  jointly;  but  in  the  latter  case  only  jointly  and  not 
jointly  and  severally  unless  the  note  says  so. 

Generally  speaking,  notes  are  not  made  payable  at  any  par- 
ticular place.  But  they  may  be  made  payable  at  any  bank,  or 
the  promi^r's  own  house  or  office,  or  wherever  else  he  chooses. 
The  effect  of  making  a  note  payable  at  a  certain  place  is  this : 
In  this  country  neither  a  promissory  note  nor  a  bill  of  exchange, 
drawn  payable  at  a  certain  place,  nor  a  bill  accepted  payable  at 
a  certain  place,  need  be  presented  at  that  place  in  order  to  sus- 
tain an  action  against  the  maker  of  a  note  or  the  acceptor  of 
the  bill ;  but  he  may  show,  by  way  of  defence,  that  he  was  ready 
at  that  place  with  funds  to  pay  the  note  or  bill,  and  then  he  will 
escape  all  damages  and  interest.  And  if  he  can  show  a  posi- 
tive loss  from  the  want  of  such  presentment,  —  as,  for  instance, 
by  the  subsequent  failure  of  a  bank  where  he  had  placed  funds 
to  meet  the  note  or  bill,  —  he  will  be  discharged  from  his  lia- 
bility on  the  paper  to  the  amount  of  the  loss.  But  the  drawees 
of  the  bill  and  the  indorsers  of  the  bill  or  note  are  discharged 
by  a  neglect  to  demand  payment  at  such  specified  place. 

In  some  States,  Indiana,  for  example,  it  is  customary  to  add 
"without  relief  from  valuation  and  appraisement  laws";  and 
also,  "  if  the  note  is  not  paid  at  maturity  five  per  cent,  shall  be 
added  and  collected  as  attorney's  fees." 

If  the  note  be  secured  by  mortgage,  coupon  notes  are  some- 
times attached,  each  of  which  is  for  six  months'  interest;  and 
also  a  power  of  attorney  to  some  attorney  to  confess  Judgment. 
We  give  below  a  full  Form  for  such  additions  to  a  note  of  hand, 
given  in  Chicago  to  a  lender  in  Boston  : 

$2,000.  Chicago,  Illinois,  May  8th,  1900. 

Three  (3)  years  after  date,  for  value  received,  I  promise  to  pay  to 

or  order,  the  principal  sum  of  Two 
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Thousand  Dollars,  with  interest  thereon  at  the  rate  of  Ten  (10)  per  cent,  per 
annum,  payable  semi-annually,  on  the  8th  days  of  November  and  May,  in 
each  and  every  year  until  said  principal  sum  is  fully  paid,  both  principal  and 
interest  payable  at  tlie  office  (i  , 

Boston,  Massachusetts. 

The  several  installments  of  interest  aforesaid  for  said  period  of  Three 
(3)  years  are  further  evidenced  by  Six  (6)  interest  notes  of  even  date  here- 
with. 

And  I  agree  that  if  default  be  made  on  the  payment  of  any  one  of  tlie 
interest  installments  at  the  time  and  place  the  same  become  due  as  above, 
and  if  said  defau'.t  shall  continue  for  twenty  days  thereafter,  then  if  thc^legal 
holder  or  holders  of  the  principal  note  shall  so  elect,  at  any  time  after  said" 
twenty  days,  the  principal  sum  of  Two  Thousand  Dollars  shall  at  once  and 
without  notice  of  such  election  made,  become  due  and  payable. 
This  note  is  secured  by  Trust  Deed. 

Know  all  Men  by  these  Presents,  That  whereas  I,  the  subscriber, 
am  justly  indebted  upon  a  certain  Promissory  Note  of  even  date  herewith, 
due  in  Three  (3)  years  after  date  to 

or  order,  for  the  sum  of  Two  Thousand  (2,000)  Dollars,  with  interest  at  the 
lateof  Ten  (10)  per  cent,  per  annum,  payable  semi-annually  on  the  Eighth  (8th) 
days  of  November  and  May,  in  each  and  every  year  until  said  principal  sum 
's  paid,  and  interest  evidenced  by  Six  (6)  Interest  Coupon  Notes  of  even 
date,  both  principal  and  interest  payable  at  the  office 
Boston,  Massachusetts. 

And  whereas  the  said  principal  note  contains  an  agreement  that  if  default 
be  made  in  the  payment  of  any  one  of  the  interest  installments  at  the  time  and 
place  the  same  becomes  due,  and  if  the  said  default  shall  continue  for  twenty 
days  thereafter,  then,  if  the  legal  holder  or  holders  of  said  principal  note 
•hall  so  elect  at  any  time  after  said  twenty  days,  the  principal  sum  of  Two 
Thousand  (2,000)  Dollars  shall  at  once,  and  without  notice  of  election  made, 
Decome  due  and  payable. 

Now  Therefore,  in  consideration  of  the  premises,  I  do  hereby  make, 
constitute,  and  appoint  ,  or  any 

Attorney  of  Court  of  Record,  to  be  my  true  and  lawful  attorney  irrevocably 
for  me  in  my  n^me.  place,  and  stead,  to  appear  in  any  Court  of  Record  in 
term-time  or  vacation,  in  any  of  the  States  or  Territories  of  the  United 
States,  at  anytime  after  said  note,  according  to  its  tenor  therein  set  forth,  or 
the  interest  thereon  becomes  payable,  to  waive  service  of  process,  accept  a 
declaration  and  confess  judgment  in  favor  of  the  said 

or  his  assigns  upon  said  note  for  the  sum  of  Two  Thous- 
and (2,000)  Dollars  and  interest  unpaid,  at  the  rate  therein  mentioned,  up 
to  the  day  of  said  judgment,  together  with  costs  and  Thirty  (30)  Dollars 
attorney's  fees.  And  also  to  file  a  cognovit  for  the  said  amount  and  interest, 
with  an  agreement  therein  that  no  writ  of  error  or  appeal  shall  be  prosecuted 
upon  the  judgment  entered  by  virtue  hereof,  or  any  Bill  of  Equity  filed  to 
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interfere  with  the  operation  of  said  judgment,  and  to  release  all  errors  that 
intervene  in  the  entering  up  of  said  judgment  or  issuing  execution  thereon, 
and  to  consent  to  immediate  execution  upon  said  judgment.  Hereby  ratify- 
ing and  confirming  all  that  my  said  Attorney  may  do  by  virtue  hereof. 

Witness  my  hand  and  seal,  this  Eighth  (8th)  day  of  May,  A.  D.  one 
thousand  nine  hundred 

In  Presence  of 

Chicago,  Illinois,  May  8th,  1900. 

Due  to  or  order,  One  Hundred 

Dollars  on  the  8th  day  of  November,  A.  D.  1900,  without  grace,  at  the 
office  of  ,  Boston,  Massachusetts, 

with  interest  at  the  rate  of  ten  per  cent,  per  annum  after  maturity,  being  for 
an  installment  of  interest  due  on  that  day  upon  my  principal  promissory  note 
of  even  date  herewith,  payable  to 

or  order,  three  (3)  years  after  its  date,  for  the  sum  of  Two  Thousand  (2,000) 
Dollars  secured  by  trust  deed. 

In  consideration  of  the  premises,  I  do  hereby  make  and  appoint 

or  any  other  Attorney  of  any  Cou'-f 
of  Record  in  the  United  States  of  America,  to  be  my  true  and  lawful 
Attorney  for  me  in  my  name,  place,  and  stead,  to  appear  in  any  Court  of 
Record  in  term-time  or  vacation,  in  any  State,  District,  or  Territory  of  the 
United  States,  at  any  time  after  this  interest  coupon  becomes  due,  to  waive 
service  of  process,  accept  a  declaration,  and  confess  a  judgment  in  favor  of 
the  legal  holder  hereof  for  the  amount  due  and  unpaid  hereon,  with  interest 
as  aforesaid  to  the  day  of  entering  such  judgment,  together  with  costs,  and 
twenty  dollars  for  the  attorney's  fee,  and  to  file  a  cognovit  for  such  amounts, 
with  an  agreement  therein  that  execution  may  issue  forthwith,  and  that  no 
writ  of  error  or  appeal  shall  be  prosecuted  upon  such  judgment,  nor  any  Bill 
in  Equity  filed  to  interfere  in  any  manner  with  the  operation  of  said  judg- 
ment, and  to  release  all  errors  that  may  intervene  in  the  entering  up  said 
judgment  and  issuing  the  execution  thereon. 

Hereby  ratifying  and  confirming  all  that  my  said  attorney  may  do  by 
virtue  hereof. 

No  protest. 

Five  other  coupon  notes  for  interest  are  added. 

It  is  quite  important  to  have  a  clear  idea  of  the  difference 
between  the  parties  to  a  note,  and  the  parties  to  a  bill  of 
exchange.  If  A  makes  a  note  to  B,  then  A  promises  to  pay, 
and  is  the  promisor,  and  B  is  the  promisee,  or  payee.  But  if  it 
be  payable  to  B  or  order,  B  may  write  his  name  across  the  back, 
that  is,  may  indorse  it,  and  is  an  indorser.  And  if  he  directs, 
over  his  signature  on  the  back,  that  the  note  be  paid  to  any 
person  in  particular,  such  payee  is  now  an  mdorsee.     But  when 
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a  bill  is  drawn,  nobody  promises,  in  words,  to  pay  it.  A  orders 
B  to  pay  to  C.  If  B,  when  requested,  says  he  will  not  do  as 
ordered,  the  law  supposes  A,  the  drawer,  to  have  promised  that 
he  would  pay  if  B  did  not.  If  B  '*  accepts,"  the  law  now 
supposes  that  B  promises  C  to  pay  the  bill  to  him.  Now  B, 
being  the  acceptor,  is  held  by  the  law  just  as  a  maker  of  a  note 
is,  because  he  is  supposed  to  have  promised  in  the  same  way. 
A,  the  drawer,  is  held  just  as  the  first  indorser  of  a  note  is  held, 
because  he  is  supposed  to  have  promised  to  pay  if  B  did  not. 
If  the  bill  was  negotiable,  that  is,  payable  to  C,  or  his  order, 
then  C  may  indorse  the  bill,  and  although  his  name  is  the  only 
one  on  the  back  of  the  bill,  he  is  treated  in  law  only  as  second 
indorser,  because  the  drawer  is  bound  in  the  same  way  as  a  first 
Indorser.  And  if  D  then  puts  his  name  below  C's,  he  is  treated 
fts  third  indorser,  and  so  on.  For  the  rights,  obligations,  and 
duties  of  all  these  parties,  see  the  subsequent  sections. 

We  repeat,  that  a  negotiable  promissory  note  is  a  written 
promise  to  pay  to  a  certain  person  or  his  order,  or  to  bearer,  at 
a  certain  time,  a  certain  sum  of  money;  an^d  he  who  signs  this 
Is  called  the  Maker  or  the  Promisor;  the  other  party  is  the 
Promisee  or  Payee.  The  payee  of  such  a  note  has  the  same 
power  of  indorsement  as  the  payee  of  a  bill  of  exchange.  If 
the  note  be  not  payable  "  to  order,"  nor  to  "bearer,"  it  is  then 
not  negotiable;  these  words  "or  order"  or  "to  bearer"  being 
the  words  which  make  it  negotiable.  The  maker  of  a  negoti- 
able note  holds,  as  has  been  said,  the  same  position  as  the 
acceptor  of  a  bill,  the  drawer  the  same  as  the  first  indorser  of  a 
flote:  that  is,  a  party  holding  a  note  and  seeking  payment  of  it 
looks  first  to  the  maker,  and  then  to  the  indorser ;  one  holding 
a  bill  looks  first  to  the  drawee  or  acceptor,  and,  on  his  failure, 
to  the  drawer. 

Neither  indorsement,  nor  acceptance,  nor  making,  is  com- 
plete until  delivery  and  reception  of  the  bill,  or  note,  or 
acceptance ;  and  a  defendant  may  show  that  there  was  no  legal 
delivery  of  the  paper. 

The  law  of  negotiable  paper  first  defines  a  bill  or  note,  and 
determines  what  instruments  come  under  these  names,  and  then 
describes  and  ascertains  the  duties  and  obligations  of  all  the 
parties  we  have  named  above.     We  shall  follow  this  order. 
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SECTION  II.. 

WHAT    IS   ESSENTIAL   TO   A    NEGOTIABLE   NOTE   OR   BILL. 

A  WRITTEN  order  or  promise  may  be  perfectly  valid  as  a 
written  contract  or  promise,  but,  although  made  "to  order,"  will 
not  be  negotiable^  unless  certain  requisites  of  the  law-merchant 
ire  complied  with. 

The  difference  between  a  note  that  is  negotiable  and  one 
that  is  not,  is  very  important  in  many  respects.  One  of  these 
is  as  to  the  operation  of  the  trustee  process,  or  foreign  attach- 
ment, or  garnishee  process,  as  it  is  sometimes  called.  If  A 
owes  B  a  hundred  dollars,  C,  a  creditor  of  B,  may  trustee  A 
and  A  must  then  pay  to  C  what  he  owes  to  B.  And  this  is  so, 
even  if  A  have  given  his  note  to  B  for  the  hundred  dollars,  if 
the  note  be  not  Jiegotiable,  that  is,  not  to  B  or  order,  unless  A 
has  actual  notice  that  the  note  has  been  assigned  for  value  to  a 
third  person.  But  if  the  note  be  negotiable  and  not  overdue, 
A  cannot  be  trusteed.  The  reason  is,  that  if  he  is  obliged  to 
pay  the  money  to  C,  and  B  should  indorse  the  note  to  D  for 
value,  and  D  take  it  honestly,  A  must  pay  the  note  to  D,  and 
so  would  have  to  pay  it  twice.  But  if  the  note  is  not  negotia^ 
ble,  B  cannot  indorse  it,  and  A  is  safe  in  paying  the  money  over. 

I.  The  Promise  must  be  absolute  and  definite. — The 
promise  C)f  the  note,  and  the  order  of  the  bill,  must  be  absolute. 
Words  expressive  of  intention  only  do  not  make  a  promissor}' 
note,  and  a  mere  request  without  an  order  does  not  make  a  bill 
of  exchange.  But  no  one  word,  and  no  set  of  words,  are  abso- 
lutely necessary,  for  if  from  all  the  language  the  distinct 
promise  or  positive  order  can  be  interred,  that  is  sufficient. 

The  time  of  payment  is  usually  written  in  a  bill  or  note;  if 
not,  it  is  payable  on  demand.  The  time  of  payment  must  not 
depend  on  a  contingency.  In  fact,  any  contingency  apparent 
on  the  face  of  the  instrument  prevents  it  from  being  a  negotiable 
note;  and  the  happening  of  the  contingency  does  not  cure  it. 
And  the  payment  promised  or  ordered  must  be  of  a  definite 
sum  of  money. 

A  negotiable  bill  of  exchange  or  promissory  note  must  be 
payable  in  money  only,  and  not  in  goods  or  merchandise,  or 
property   of  any  kind,  or   by   the   performance   of  any  act.      If 
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payable  in  "current  funds,"  or  good  "bank-notes,"  or  "current 
bank-notes,"  this  should  not  be  sufficient  on  general  principles; 
some  courts,  however,  construe  this  as  meaning  notes  convert- 
ible on  demand  into  money,  and  therefore  as  the  same  thing  as 
money,  and  call  the  note  negotiable.  , 

A  bill  or  note  may  be  written  upon  any  paper  or  proper 
substitute  for  it,  in  any  language,  in  ink  or  pencil.  A  name 
may  be  signed  or  indorsed  by  a  mark;  and,  though  usually 
written  at  the  bottom,  it  may  be  sufficient  if  written  in  the 
body  of  the  note;  as,  "I,  A  B,  promise,"  &c. ;  unless  it  can  be 
shown  that  the  note  was  incomplete,  and  was  intended  to  be 
finished  by  signature  If  not  dated,  it  will  be  considered  as 
dat  jd  when  it  was  made ;  but  a  written  date  is  priind  facie 
evidence  (this  means  evidence  which  may  be  overcome  by 
opposite  and  better  evidence,  but  until  so  overcome  is  sufficient) 
Oif  the  time  of  making.  The  amount  is  usually  written  in 
Sgures  at  the  corner  or  bottom.  If  the  sum  is  written  at  length 
in  the  body,  and  also  in  figures  at  the  corner,  the  written  words 
;ontrol  the  figures,  and  evidence  is  not  admissible  to  show  that 
.he  figures  were  right  and  the  words  inaccurate.  But  in  an 
American  case,  a  promissory  note,  expressed  to  be  for  "thee 
lundred  dollars,"  and  in  figures  in  the  margin,  $300,  was  held 
:o  be  a  good  note  for  three  hundred  dollars,  if  the  maker  when 
he  signed  it  intended  "three"  when  he  wrote  "thee;"  and 
whether  such  was  his  intention  was  a  question  for  the  jury. 
And  the  omission  of  such  a  word  as  "dollars,"  or  "pounds,"  or 
"sterling,"  may  be  supplied,  if  the  meaning  of  the  instrument 
ii  quite  clear. 

It  has  been  just  said  that  any  contingency  apparent  on  the 
I  ice  of  the  instrument  prevents  it  from  being  a  negotiable  note 
Hence  it  is  not  safe  to  write  in  the  body  of  the  note,  or  in 
vonnection  with  the  promise,  any  condition  or  contingency, 
but,  if  what  is  so  written  in  no  way  affects  the  promise  itself, 
t  <e  note  may  still  be  negotiable. 

Thus,  in  some  parts  of  this  country,  persons  who  sell  a 
m-chine,  or  other  thing,  on  a  credit,  sometimes  take  a  promis- 
sory note   payable   to   the   seller  or  order,  and  containing  an 


On  the 

day  of 

of 

,  County  of 

promise  to  pay 

,  or  order 

Bank  in 

with  interest  at 
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additional  clause,  providing,  that,  until  the  note  is  paid,  the 
property  in  the  thing  sold  (or  the  ownership  of  it)  shall  be  and 
remain  in  the  seller.     Such  notes  are  often  made  in  the  follow 

ing  form : 

(07.) 

Form  of  a  Note  given  for  a  Chattel  sold,  with  a  Condition 
preserving  the  Ownership  of  the  Seller. 

$  {Place  and  date)   I9 

19         I 

and  State  of 

dollars  at  the  First  National 
per  cent,  per  annum  until  paid.  And 
it  is  further  agreed  that  the  title  to  the  {reaper)  for  which  this  note  is  given  shall 
remain  in  said         {the  seller)  until  this  note  is  fully  paid. 

Value  received  \ 

{Witness.)  {Signature.)    ■ 

On  the  back  of  this  note  is  sometimes  the  following  state, 
ment; 

Statement  made  for  the  Purpose  of  obtaining  Credii. 

I  own  acres  of  land  in  my  own  name  in  the  Town  of 

County  of  and  State  of  which  is  worth  at  a  fair 

valuation,  % 

It  is  not  incumbered  by  mortgage  or  otherwise,  except  the  amount  of 
$  ,  and  the  title  is  perfect  in  me  in  all  respects.     I  have  stock  and 

personal  property  to  the  amount  of  %  over  and  above  my  debts 

and  liabilities. 

The  above  property  being  worth  over  and  above  my  debts,  liabilities,  and 
exemptions  at  least  five  times  the  amount  of  the  within  note. 

The  question  has  arisen  whether  such  a  note  is  negotiable. 
Suppose  the  seller  of  the  chattel,  who  is  payee  of  the  note,  sells 
the  note  and  indorses  it  for  value  to  an  innocent  indorsee;  then 
the  buyer  finds  that  he  was  cheated,  and  puts  in  this  defence  of 
fraud  when  he  is  sued  on  the  note  by  the  indorser.  He  can 
make  this  defence  if  this  note  be  not  Jiegotiable ;  but  he  cannot 
make  it  if  it  be  negotiable.  I  should  say  it  was  negotiable;  and 
that  the  only  effect  of  the  condition  or  provision  annexed  to  the 
promise,  was,  that  it  operated  much  as  a  mortgage  of  the  thing,  by 
the  buyer,  back  to  the  seller,  to  secure  the  payment.  In  some 
States  such  a  note  must  be  recorded  like  a  chattel  mortgage. 

2.  The  Payee  must  be  designated. — The  payee  should  be 
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i/r 


distinctly  named,  unless  the  bill  or  note  be  made  payable  to 
bearer.  If  it  can  be  gathered  from  the  instrument,  by  a 
reasonable  or  necessary  construction,  who  is  the  payee,  that  is 
enough.  The  note  may  be  made  payable  to  the  promisor  or  his 
order;  that  is,  a  man  may  say,  I  promise  to  pay  to  my  own 
orde;";  and  such  note  is  nothin:^  until  the  promisor  not  only 
signs  it,  but  indorses  it. 

A  note  indorsed  in  blank  is  always  transferable  by  delivery, 
just  as  if  it  were  made  payable  to  bearer;  because  any  holder 
may  write  over  the  indorsement  an  order  to  pay  to  himself. 
Indorsements  are  either  iiidorscnioits  in  blank,  by  which  is 
meant  the  name  of  the  indorser  and  nothing  more,  or  ijidorse- 
nie?its  in  full,  which  are  so  called  when  over  the  name  of  the 
indorser  is  written,  "pay  to  A  B."  (By  A  B  we  mean  the  name 
of  the  person  to  whom  the  note  or  bill  is  indorsed.)  These  two 
kinds  of  indorsements  are  fully  explained  subsequently  in  sec- 
tion VI.  of  this  chapter.  A  note  to  the  order  of  the  promi- 
sor himself,  and  indorsed  by  him  in  blank,  is  therefore  much 
the  same  thing  as  a  note  to  bearer.  But  it  is  quite  commonly 
used  in  our  mercantile  cities,  because  the  holder  can  always 
pass  it  away  without  indorsing  if  he  chooses,  or  can  put  his 
name  on  it  as  second  indorser  if  he  likes  to.  If  the  indorsee 
be  named,  and  the  note  get  into  the  possession  of  the  wrong 
person  of  the  same  name,  this  person  neither  has  nor  can  give 
a  title  to  it.  If  the  name  be  spelt  wong,  evidence  of  intention 
is  receivable.  If  a  father  and  son  have  the  same  name,  and 
either  of  them  has  possession  of  the  note  and  indorses  it,  this 
would  be  evidence  of  his  rightful  ownership. 

If  neither  payable  to  bearer,  nor  to  the  maker's  or  drawer's 
order,  nor  to  any  other  person,  it  would  be  an  incomplete  and 
invalid  instrument. 

A  note  to  a  fictitious  payee,  with  the  same  name  indorsed  by 
the  maker,  w^ould  undoubtedly  be  held  to  be  the  maker's  own 
note,  either  payable  to  bearer,  or  to  himself  or  order,  by  another 
name,  and  so  indorsed.  If  a  blank  be  left  in  a  bill  for  t!ic 
payee's  name,  a  bond  fide  holder  may  fill  it  with  his  own,  the 
issuing  of  the  bill  in  blank  being  an  authority  to  a  bond  fide 
bolder  to  insert  the  name.     And   if  the  name  of  the  payee  be 
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not  the  name  of  a  person,  as  if  it  be  the  name  of  a  ship,  the 
iiistrument  is  payable  to  bearer.  A  note  payable  to  different 
persons  in  the  alternative,  that  is,  to  one  or  the  other  of  them,, 
is  not  a  good  promissory  note.  A  bill  or  note  "to  the  order 
of"  any  person  is  the  same  as  if  to  him  "or  his  order,"  and  may 
be  sued  by  him  without  indorsement. 

3.  Of  Ambiguous  and  Irregular  Instruments. — The  law 
in  relation  to  protest  and  damages  makes  it  sometimes  import- 
ant to  distinguish  between  a  promissory  note  and  a  bill  of 
exchange,  because,  by  law,  a  foreign  bill  of  exchange,  if  unpaid, 
should  be  protested,  but  not  a  promissory  note  ;  but  it  is  a  com- 
mon practice  to  protest  promissory  notes  when  they  are  not  paid. 
The  rule  in  general  is,  that,  if  an  instrument  be  so  ambiguous 
in  its  terms  that  it  cannot  be  certainly  pronounced  one  of  these 
:o  the  exclusion  of  the  other,  the  holder  may  elect  and  treat  it 
•.s  either.  As  if  written,  "  Value  received,  in  three  months  from 
-'late,  pay  the  order  of  H.  L.  $500.  (Signed)  A.  B,;"  and  an 
address  or  memorandum  at  the  bottom,  "  At  Messrs.  E.  F.  &: 
Co." 

4.  Of  Bank-Notes. — Bank-nbtes  or  bank-bills  are  promis- 
sory notes  of  a  bank,  payable  to  bearer ;  and,  like  all  notes  to 
bearer,  the  property  in  them  passes  by  delivery.  They  are 
intended  to  be  used  as  money ;  and,  while  a  finder,  or  one  who 
steals  them,  has  no  title  himself  against  the  owner,  still,  if  he 
passes  them  away  to  a  bond  fide  holder,  that  is,  a  holder  for  value 
tvithout  notice  or  knowledge,  such  owner  holds  them  against 
the  original  owner.  And  if  the  bank  pays  them  in  good  faith 
on  regular  presentment,  the  owner  has  no  claim.  They  pass  by 
a  will  bequeathing  money.  They  are  a  good  tender,  unless 
objected  to  at  the  time  because  not  money.  F"orged  bills,  given 
in  payment,  are  a  mere  nullity.  Bills  of  a  bank  which  has  failed, 
but  of  which  the  failure  is  unknown  to  both  parties,  are  now, 
generally,  put  on  the  footing  of  forged  or  void  bills.  But  if  the 
receiver  of  them,  by  holding  them,  and  by  a  delay  of  returning 
or  giving  them  up,  injures  the  payer  and  impairs  his  opportunity 
or  means  of  idemnity,  the  receiver  must  then  lose  them. 

5.  Of  Chbcks  on  Banks. — A  check  on  a  bank  is  undoubt- 
edly a  bill  of  exchange  ;  but  usage  and  the  nature  of  the  case; 
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tiave  introduced  some  important  qualifications  of  the  general 
iaw  of  bills  in  its  application  to  checks.  A  check  requires  no 
acceptance,  because  a  bank,  after  a  customary  or  reasonable, 
time  has  elapsed  since  deposit,  and  while  still  in  possession  of 
funds,  is  bound  to  pay  the  checks  of  the  depositors.  The  drawer 
of  a  check  is  not  a  surety,  as  is  the  drawer  of  a  bill,  but  a  prin- 
cipal debtor,  like  the  maker  of  a  note.  Nor  can  a  drawer  com- 
plain of  any  delay  whatever  in  the  presentment  ;  for  it  is  an 
absolute  appropriation,  as  between  the  drawer  and  the  holder, 
to  the  holder  of  so  much  money  in  the  banker's  hands  ;  there  it 
may  lie  at  the  holder's  pleasure.  But  delay  is  at  the  holder's 
risk ;  for  if  the  bank  fails  after  he  could  have  got  his  money  on 
the  check,  the  loss  is  his.  If  the  bank  before  he  presents  his 
check  pay  out  all  the  money  of  the  drawer  on  other  checks,  he 
may  then  look  to  the  drawer. 

If  one  who  holds  a  check  as  payee,  or  otherwise,  transfers  it 
to  another,  he  has  a  right  to  insist  that  the  check  shall  be  pre- 
sented in  the  course  of  the  banking  hours  of  that  day,  or  at 
farthest  the  next ;  that  is,  he  is  not  responsible  for  the  failure 
of  the  bank  to  pay,  unless  it  is  so  presented,  provided  it  would 
then  have  been  paid.  And  if  the  party  receiving  the  check  live 
elsewhere  than  where  the  bank  is,  it  seems  that  he  should  send 
it  for  collection  the  next  day ;  and  if  to  an  agent,  the  agent 
should  present  it,  at  latest,  in  the  course  of  the  day  after  he  re- 
ceived it.  If  the  check  be  drawn  when  the  drawer  neither  has 
funds  in  the  bank,  nor  has  made  any  arrangement  by  which  he 
has  a  right  to  draw  the  check,  the  drawing  it  is  a  fraud,  and  the 
holder  may  bring  his  action  at  once  against  the  drawer,  without 
presentment  or  notice. 

Checks  are  seldom  accepted.  But  they  are  often  marked  by 
the  bank  as  good,  and  this  binds  the  bank  as  an  acceptor. 

Checks  are  often  payable  to  bearer,  but  more  frequently  are 
drawn  payable  to  a  payee  or  his  order  ;  for  this  guards  against 
loss  or  theft,  because  the  check  will  not  be  paid  unless  the  payee 
writes  his  name  on  it ;  and  it  gives  to  the  drawer,  when  the  check 
is  paid  and  returned  by  the  bank  to  him,  what  is  the  same  as 
the  receipt  of  the  payee.  Generally,  a  check  is  not  payment 
until  it  is  cashed ;  then  it  is  payment  if  the  money  was  paid  to 
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the  creditor,  or  the  check  had  passed  through  his  hands.  A 
bank  cannot  maintain  a  claim  for  money  lent  and  advanced, 
merely  by  showing  the  defendant's  check  paid  by  them,  because 
the  general  presumption  is,  that  the  bank  paid  the  check  because 
it  was  drawn  by  a  depositor  against  funds. 

While  the  death  of  a  \lrawer  countermands  his  check,  if  the 
bank  pay  it  before  notice  of  the  death  reaches  them,  they  are 
discharged.  This  would  seem  to  be  almost  a  necessary  infer- 
ence from  the  general  purpose  of  banks  of  deposit,  and  the  use 
which  merchants  make  of  them. 

If  a  bank  pay  a  forged  check,  it  is  so  far  its  own  loss,  that 
the  bank  cannot  charge  the  money  to  the  de'positor  whose  name 
was  forged.  But  the  bank  could  recover  the  money  back  from 
one  who  presented  a  forged  check,  and  was  paid,  provided  the 
payee,  if  innocent,  loses  no  opportunity  of  indemnity  in  the  mean- 
time, and  can  be  put  in  as  good  a  position  as  if  the  bank  had 
refused  to  pay  it.  But  if  somebody  must  lose,  the  bank  should, 
because  it  is  the  duty  of  the  bank  to  know  the  writing  of  its  own 
depositors.  If  it  pay  a  check  of  which  the  amount  has  been 
falsely  and  fraudulently  increased,  it  can  charge  the  drawer  only 
with  the  original  amount.  But  if  the  drawer  himself  causes  or 
facilitates  the  forgery,  as  by  so  carelessly  writing  it,  or  leaving 
it  in  such  hands,  that  the  forgery  ^^r  alteration  is  easy,  so  that 
it  may  be  called  his  fault,  and  the  bank  is  innocent,  then  the 
the  loss  falls  on  the  drawer.  If  many  persons,  not  partners,  join 
in  a  deposit,  they  must  join  in  a  check  ;  but  if  one  or  more 
abscond,  a  court  of  equity  will  permit  the  remainder  to  draw 
the  money. 

6.  Of  Accommodation  Paper. — An  accommodation  bill  or 
note  is  one  for  which  the  acceptor  or  maker  has  received  no  con- 
sideration, but  has  lent  his  name  and  credit  to  accommodate 
the  drawer,  payee,  or  holder.  Of  course  he  is  bound  to  all  other 
parties,  precisely  as  if  there  were  a  good  consideration ;  for, 
otherwise,  it  would  not  be  an  effectual  loan  of  credit.  But  he  is 
not  bound  to  the  party  whom  he  thus  accommodates ;  on  the 
contrary,  that  party  is  bound  to  take  up  the  paper,  or  to  provide 
the  accommodation  acceptor,  or  maker,  or  indorser,  with  funds 
*^or  doing  it,  or  to  indemnify  him  for  taking  it  up.     And  if,  before 
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the  bill  or  note  is  due,  the  party  accommodated  provides  the 
party  lending  his  credit  with  the  necessary  funds,  he  cannot 
recall  them  ;  and  if  he  becomes  bankrupt,  they  remain  the 
property  of  the  accommodation  acceptor,  or  maker,  who,  if  sued 
on  the  bill  or  note,  can  charge  the  party  accommodated  with 
the  expense  of  defending  the  suit,  even  if  the  defence  were 
unsuccessful,  if  he  had  any  reasonable  ground  of  defence, 
because  the  defence  was  for  the  benefit  of  the  party  accommo- 
dated ;  inasmuch  as  he  must  repay  the  accommodation  party  if  he 
pays  the  bill  or  note. 

7.  Of  Foreign  and  Inland  Bills. — Bills  of  exchange  may 
be  foreign  bills,  or  inland  bills.  Foreign  bills  are  those  which 
are  drawn  or  payable  in  a  foreign  country  ;  and  for  this  purpose, 
each  of  our  States  is  foreign  to  the  others.  Inland  bills  are 
drawn  and  payable  at  home.  Every  bill  is,  on  its  face,  an  inland 
bill,  unless  it  purports  to  be  a  foreign  bill.  If  foreign  on  its 
face,  evidence  is  admissible  to  show  that  it  was  drawn  at  home. 
If  a  bill  be  drawn  and  accepted  here,  but  afterwards  actually 
signed  by  the  drawer  abroad,  it  is  a  foreign  bill.  If  a  foreign 
bill  be  not  accepted,  or  be  not  paid  at  maturity,  it  should  at  once 
be  protested  by  a  notary  public.  Inland  bills  are  generally,  and 
promissory  notes  frequently,  protested  ;  but  this  is  not  gener- 
ally required  by  the  law.  The  holder  of  a  foreign  bill,  after 
protest  for  non-payment,  or  for  non-acceptance,  may  sue  the 
drawer  and  indorser,  and  recover  the  face  of  the  bill,  and,  in 
addition  thereto,  his  damages,  which  damages  on  protest  are 
generally  adjusted  in  this  country  by  various  statutes, — which 
give  greater  damages  as  the  distance  is  greater ;  and  an  estab- 
lished usage  would  supply  the  place  of  statutes  if  they  were 
wanting. 

8.  Of  the  Law  of  Place. — The  different  States  of  the 
Union    are,    as    to    questions    arising   under  Mercantile  Law, 

foreign  countries  as  to  each  other.  Important  questions  some- 
times arise  in  the  c^se  of  foreign  bills  (as  well  as  in  some  other 
cases),  dependent  upon  what  is  called  the  Law  of  Place,  the 
Latin  phrase  for  which.  Lex  Loci,  is  often  used.  In  general, 
every  contract  is  to  be  governed  by  the  law  of  the  place  where 
it  is  made.     Thus,  if  a  bill    is   drawn   in    France,    and    there 
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indorsed  in  a  way  which  is  sufficient  here,  but  insufficient  ther^j, 
the  indorsement  would  here  be  held  void.  But  if  a  contract 
entered  into  in  one  place  is  to  be  performed  in  another,  as  in 
the  case  of  a  note  dated,  or  a  bill  drawn,  in  one  State,  but 
payable  in  another,  the  prevailing  rule  is,  that  the  law  of  the 
place  where  the  note  is  payable  construes  and  governs  the 
contract.  Therefore,  if  a  bill  be  drawn  in  England,  payable  in 
France,  the  protest  and  notice  of  dishonor  must  be  regulated 
hy  the  law  of  France.  But  one  who  makes  such  a  note  may 
elect,  for  many  purposes,  which  law  shall  govern  it.  Thus,  if 
he  makes  it  in  New  York,  and  it  is  payable  in  Boston,  he  may 
promise  to  pay  the  legal  interest  of  New  York,  and  will  be 
bound  to  this  payment  in  Boston,  although  the  legal  interest  in 
Boston  is  less ;  but  if  there  be  no  such  express  promise,  the 
interest  payable  will  be  that  of  the  place  where  the  note  is 
payable. 

While  the  law  of  the  place  of  the  contract  interprets  and 
construes  it  as  a  debt,  the  law  of  the  place  where  it  is  put  in 
suit  —  which  is  called  the  Law  of  the  Forum,  or  Court  —  deter- 
mines all  questions  as  to  remedy ;  that  is,  all  questions  which 
relate  to  the  legal  means  of  recovering  the  debt.  Thus,  in 
general,  the  statutes  of  limitation  of  the  place  of  the  court  are 
applied.  But  if  a  cause  of  action  relating  to  any  special  sub- 
ject-matter which  has  a  definite  location,  as  a  parcel  of  land  has, 
be  I  arred  by  a  statute  of  limitations  where  the  subject-matter 
is  situated,  it  is  barred  everywhere.  A  promisor,  not  subjert 
to  arrest  in  the  country  where  the  note  is  made,  may  bearreste' 
under  the  laws  of  the  country  where  the  note  is  sued. 

It  will  always  be  presumed,  in  the  absence  of  testimony, 
that  the  law  of  a  foreign  country  is  the  same  with  that  of  the 
country  in  which  the  suit  is  brought.  If  a  difference  in  this 
respect  is  a  ground  of  defence,  or  of  action,  it  must  be  proved 
by  evidence. 

SECTION  III. 

THE  CONSIDERATION  OF  NEGOTIABLE  PAPER. 

I.  Exception  to  the  Common  Law  Rule,  in  the  Casf 
OF  Negotiable  Paper. — By  the  common  law  of  England  and 
of  this   country,  as  we  have  seen,  no  promise  can  be  enforced. 
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unless  made  for  a  consideration,  or  unless  it  be  sealed.  But  bills 
and  notes  payable  to  order,  that  is,  negotiable,  are,  to  a  certain 
extent  an  exception  to  this  rule.  Thus,  an  indorsee  cannot  be 
defeated  by  the  promisor  showing  that  he  received  no  considera- 
tion for  his  promise ;  because  the  promisor  made  an  instrument 
for  circulation  as  money;  and  it  would  be  fraudulent  to  give  to 
paper  the  credit  of  his  name,  and  then  refuse  to  honor  it.  But 
as  between  the  maker  and  the  payee,  or  between  indorser  and 
indorsee,  and,  in  general,  between  any  two  immediate  parties, 
the  defendant  may  rely  on  the  want  of  consideration ;  that  is, 
if  an  indorsee  sues  the  maker,  and  the  maker  says  he  had  no 
consideration  for  the  note,  this  is  no  defense ;  but  if  the  indorsee 
sues  his  indorser,  and  the  indorser  shows  that  the  indorsee  paid 
him  nothing,  this  would  be  a  good  defense ;  and  so  it  would  be 
if  the  payee  sued  the  maker.  So,  if  a  distant  indorsee  has 
notice  or  knowledge,  when  he  buys  a  note,  that  it  was  made 
without  consideration,  he  cannot  recover  on  it  against  the 
maker,  unless  it  was  an  accommodation  note,  or  was  intended 
as  a  gift. 

Thus,  if  A,  supposing  a  balance  due  from  him  to  B,  gives 
B  his  negotiable  note  for  the  amount,  and  afterwards  discovers 
that  the  balance  is  the  other  way,  B  cannot  recover  of  A ;  nor 
can  any  third  or  more  distant  indorsee  who  knows  these  facts 
before  buying  the  note.  But  if  A  gives  B  his  note  wholly 
without  consideration,  for  the  purpose  of  lending  him  his  credit, 
or  for  the  purpose  of  making  him  a  gift  to  the  amount  of  the 
note,  and  C  buys  the  note  with  a  full  knowledge  of  the  facts, 
he  will  nevertheless  hold  A,  although  B  could  not.  If  the  note 
was  bought  honestly  for  a  fair  price,  the  buyer  should  recover 
its  whole  amount.  Every  promissory  note  imports  a  considera- 
tion ;  that  is,  none,  in  the  first  place,  need  be  proved ;  but 
when  want  of  consideration  is  relied  on  in  defence,  and  evidence 
is  given  on  one  side  and  the  other,  the  burden  of  proof  is  on 
the  plaintiff  to  satisfy  the  jury  that  consideration  was  given. 

If  an  endorser,   sued  by  an  indorsee,  shows  that  the  note 

was   originally   made   in   fraud,   he  may   require   the   holder  to 

prove   that  he   paid   consideration ;    but   if   this  be   proved,   he 

must  pay  the  whole  of  the  note,  unless  he  was  himself  defrauded 

12 
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by  the  holder.  And  if  an  accommodation  note  be  discounted 
ill  violation  of  the  agreement  of  the  party  accommodated,  the 
holder  can  still  recover,  provided  he  received  the  note  in  good 
faith,  and  for  valuable  consideration. 

2.  Of  "Value  Received." — "  Value  received  "  is  usually 
written,  and  therefore  should  be  ;  but  is  not  necessary.  If  not 
written,  it  will  be  presumed  by  the  law,  or  may  be  supplied  by 
the  plaintiff's  proof.  If  expressed,  it  may  be  denied  by  the 
defendant,  and  disproved.  And  if  a  special  consideration  be 
stated  in  the  note,  the  defendant  may  prove  that  there  was  no 
consideration,  01  that  the  consideration  was  different.  If 
**  value  received "  be  written  in  a  note,  it  means  received  by 
the  maker  from  the  payee  ;  if  the  note  be  payable  to  the  bearer, 
it  means  received  by  the  maker  from  the  holder.  In  a  bill, 
"value  received"  means  that  the  value  was  received  from  the 
payee  by  the  drawer.  But  if  the  bill  be  payable  to  the  drawer's 
own  order,  then  it  means  received  by  the  acceptor  from  the 
drawer. 

3.  What  the  Consider.\tion  may  be. — A  valuable  consid 
eration  may  be  either  any  gain  or  advantage  to  the  promisor,  or 
any  loss  or  injury  sustained  by  the  promisee  at  the  promisor's 
request.  A  previous  debt,  or  a  fluctuating  balance,  or  a  debl 
due  from  a  third  person,  might  be  a  valuable  consideration. 
So  is  a  moral  consideration,  if  founded  upon  a  previous  legal 
consideration  ;  as,  where  one  promises  to  pay  a  debt  barred  by 
the  statute  of  limitations,  or  by  infancy.  But  a  merely  moral 
consideration,  as  one  founded  upon  natural  love  and  affection, 
or  the  relation  of  parent  and  child,  is  no  legal  consideration. 

No  consideration  is  sufficient  in  law  if  it  be  illegal  in  its 
nature ;  and  it  may  be  illegal  because,  first,  it  violates  some 
positive  law,  as,  for  example,  the  Sunday  law,  or  the  law  against 
usury.  Secondlv,  because  it  violates  religion  or  morality,  as  an 
agreement  for  future  illicit  cohabitation,  or  to  let  lodgings  for 
purposes  of  prostitution,  or  an  indecent  wager ;  for  any  bill  or 
note  founded  upon  either  of  these  v/ould  be  void.  Thirdly,  if 
distinctly  opposed  to  public  policy  ;  as  an  agreement  in  restraint 
of  trade,  or  injurious  to  the  revenue,  or  in  restraint  of  m.arriage, 
or  for  procurement  of  marriage,  or  suppressing  exidence,  or 
orithdrawing  a  prosecution  ff>r  felony  or  public  misdemeanor. 
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SECTION  IV. 

THE  RIGHTS  AND  DUTIES  OF  THE  MAKER. 

The  maker  of  a  note  or  the  acceptor  of  a  bill  is  bound  to 
pay  the  same  at  its  maturity,  and  at  any  time  thereafter,  unless 
the  action  be  barred  by  the  statute  of  limitations,  or  he  has 
some  other  defence  under  the  general  law  of  contracts.  Ar 
between  himself  and  the  payee  of  the  note  or  bill,  he  maj 
make  any  defences  which  he  could  make  on  any  debt  arising 
from  simple  contract ;  as  want  or  failure  of  consideration  ; 
payment  in  whole  or  in  part  ;  set-off  ;  accord  and  satisfaction  ; 
or  the  like.  The  peculiar  characteristics  of  negotiable  paper 
do  not  begin  to  operate,  so  to  speak,  until  the  paper  has  passed 
into  the  hands  of  third  parties.  Then,  the  party  liable  on  the 
note  or  bill  can  make  none  of  these  defences,  unless  the  time 
or  manner  in  which  it  came  into  the  possession  of  the  holder 
lays  him  open  to  these  defences.  But  the  law  on  this  subject 
may  better  be  presented  in  our  next  section. 

SECTION  V. 

THE  RIGHTS  AND  DUTIES  OF  THE  HOLDER  OF  NEGOTIABLE  PAPER. 

I.  What  a  Holder  may  do  with  a  Bill  or  Note. — An 
indorsee  has  a  right  of  action  against  all  whose  names  are  on  the 
bill  when  he  received  it.  And  if  one  delivers  a  bill  or  note  which 
he  ought  to  indorse  and  does  not,  the  holder  has  an  action 
against  him  for  not  indorsing,  or  may  proceed  in  a  court  of  equity 
to  compel  him  to  indorse.  If  a  bill  comes  back  to  a  previous 
indorser,  he  may  strike  out  the  intermediate  indorsements  and 
sue  in  his  own  name,  as  indorsee  ;  but  he  has,  in  general,  no 
remedy  against  the  intermediate  parties,  because,  if  he  made 
them  pay  as  indorsers  to  him,  they  would  make  him  pay  as 
indorser  to  them.  If,  however,  the  circumstances  are  such  that 
they,  if  compelled  to  pay,  would  have  no  right  against  him  as  an 
indorser  to  them,  as,  for  example,  if  he  indorsed  it  "without 
recourse,"  then  he  may  have  a  claim  against  them. 

The  holder  of  a  bill  indorsed  and  dej^osited  with  him  for 
collection,  or  only  as  a  trustee,  can  use  it  only  in  conformity 
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with  the  trust.  And  if  the  indorsement  express  that  it  is  to  be 
collected  for  the  indorser's  use,  or  use  any  equivalent  language, 
this  is  notice  to  any  one  who  discounts  it ;  and  the  party  dis- 
counting  the  paper  against  this  notice  will  be  obliged  to  deliver 
the  note,  or  pay  its  contents,  if  collected,  to  the  indorser.  Thus, 
Mr.  Sigourney,  a  merchant  in  Boston,  remitted  to  Williams,  a 
London  banker,  for  collection,  a  bill  of  exchange  indorsed  by 
him,  and  over  his  name  was  written,  "  Pay  to  Williams  or  order 
for  my  use."  Williams  had  the  bill  discounted  for  his  own 
benefit  by  his  bankers,  and  failed ;  and  the  English  court  held 
that  the  indorsement  showed  that  the  bill  did  not  belong  to 
Williams,  and  that  the  discounters  had  no  right  to  discount  it  for 
him  ;  and  they  were  obliged  to  pay  the  amount  of  it  to  Sigourney. 

2.  Of  a  Transfer  after  Dishonor  of  Negotiable  Paper. 
— So  long  as  a  note  remains  due,  everybody  has  a  right  to  believe, 
that  it  has  not  been  paid,  and  will  be  paid  at  maturity,  and  may 
purchase  it  in  that  belief.  But  as  soon  as  it  is  overdue,  the  date 
shows  it,  and  every  person  must  know  that  it  is  either  paid,  and 
so  extinguished,  or  that  it  has  not  been  paid,  and  therefore  is 
dishonored,  and  that  there  may  be  good  reasons  why  it  was  not 
paid,  or  good  defences  against  it.  He  therefore  now  takes  it  at 
his  own  peril ;  and  therefore  a  holder  who  took  the  note  after  it 
became  due  is  open  to  many  of  the  defences  which  the  promisor 
could  have  made  against  the  party  from  whom  the  holder  took 
it ;  because,  having  notice  that  the  bill  or  note  is  dishonored,  he 
ought  to  have  ascertained  whether  any,  and,  if  so,  what  defence 
could  be  set  up. 

So,  too,  if  an  indorsee  takes  the  note  or  bill  before  it  is  due, 
but  with  notice  or  knowledge  of  fraud  or  other  good  defence 
which  could  be  made  against  his  endorser  if  he  sued  it,  it  is  a 
general  rule  that  the  same  defence  may  be  made  against  him. 

A  note  payable  on  demand  is  considered  as  not  overdue, 
unless  very  old  indeed,  without  some  evidence  of  demand  of 
payment  and  refusal,  but  in  some  States  this  has  been  changed 
by  statute.  But  it  is  not  so  with  a  check;  for  this  should  be 
presented  without  unreasonable  delay. 

3.  Of  presentment  for  Acceptance. — It  is  most  important 
to  the  holder  of  negotiable  paper  to  know  distinctly  what  his 
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duties  are  in  relation  to  presentment  for  acceptance  or  payment, 
and  notice  to  others  interested  in  case  of  non-acceptance  or  r-  n- 
payment. 

It  is  always  prudent  for  the  holder  of  a  bill  to  present  it  for 
acceptance  without  delay;  for  if  it  be  accepted,  he  has  new 
security;  if  not,  the  former  parties  are  immediately  liable;  and 
it  is  but  just  to  the  drawer  to  give  him  as  early  an  opportunity 
as  may  be  to  withdraw  his  funds  or  obtain  indemnity  from  a 
debtor  who  will  not  honor  his  bills.  And  if  a  bill  is  payable 
at  sight,  or  at  a  certain  period  after  sight,  there  is  not  only  no 
right  of  action  against  anybody  until  presentment,  but,  if  this 
be  delayed  beyond  a  reasonable  time,  the  holder  loses  his  remedy 
against  all  previous  parties.  And  although  the  cjuestion  of 
reasonable  time  is  generally  rne  only  of  law,  yet,  in  this  con- 
nection, it  is  treated  as  so  far  \  question  of  fact,  that  it  is  s\yh-, 
mitted  to  the  jury.  There  is  no  certain  rule  determining  what 
is  reasonable  time  in  this  respect.  If  a  bill  of  exchange  be 
payable  on  demand,  it  is  not  like  a  promissory  note,  but  must 
be  presented  within  a  reasonable  time,  or  the  drawer  will  be 
discharged.  A  holder  may  put  a  bill  payable  after  sight  into 
circulation,  without  presenting  it  himself;  and  in  that  case,  if  a 
subsequent  holder  presents  it,  a  longer  delay  in  presentment 
would  be  allowed  than  if  the  first  holder  had  kept  it  in  his  own 
possession. 

The  presentment  should  be  made  during  business  hours; 
out  in  this  country  they  extend  through  the  day  and  until  even- 
ing, except  in  the  case  of  banks.  Any  distinct  usage  established 
where  the  presentment  is  made  w^ould  probably  be  received  in 
evidence,  and  permitted  to  affect  the  question. 

Ill  health,  or  other  actual  impediment  without  fault,  may 
excuse  delay  on  the  part  of  the  holder;  but  the  request  of  the 
drawer  to  the  drawee  not  to  accept  does  not  excuse  non-prescnt- 
mpnt  for  acceptance. 

Presentment  for  acceptance  should  be  made  to  the  drawee 
himself,  or  to  his  agent  authorized  to  accept.  And  when  it  is 
presented,  the  drawee  may  have  a  reasonable  time  to  consider 
whether  he  will  accept,  during  which  time  the  holder  is  justified 
>n  leaving  the  bill  with  him.     And  this  time  would  be  as  much 
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as  twenty-four  hours,  unless  the  mail  goes  out  before.  And  if 
the  holder  gives  more  than  twenty-four  hours  for  this  purpose, 
or  the  mail  goes  out  before,  he  should  inform  the  previous  par- 
ties of  it.  If  the  drawee  has  changed  his  residence,  the  holder 
should  use  due  diligence  to  find  him;  and  what  constitutes  due 
or  reasonable  diligence  is  a  question  of  fact  for  a  jury.  And  if 
he  be  dead,  the  holder  should  ascertain  who  is  his  personal 
representative,  if  he  has  one,  and  present  the  bill  to  him.  If 
the  bill  be  drawn  upon  the  drawee  at  a  particular  place,  it  is 
regarded  as  dishonored  if  the  drawee  has  absconded,  so  that  the 
bill  cannot  be  presented  for  acceptance  at  that  place. 

4.  Of  Presentment  for  Demand  of  Payment. — The  next 
question  relates  to  the  duty  of  demanding  payment ;  and  here 
the  law  is  much  the  same  in  respect  both  to  notes  and  to  bills. 

The  universal  rule  of  the  law-merchant  is,  that  theindorsers 
of  negotiable  paper  are  supposed  to  agree  to  pay  it  only  if  the 
maker  or  previous  indorsers  do  not,  and  provided  due  measures 
are  taken  by  the  holder  to  get  it  paid  by  those  who  ought,  in 
the  first  place,  to  pay  it.  Every  holder  of  negotiable  paper  can 
hold  it  as  long  as  he  likes,  and  not  lose  his  claim  against  the 
maker  of  a  note,  or  the  aeceptor  of  a  bill,  unless  he  holds  it  more 
than  six  years,  and  the  Statute  of  Limitations  bars  his  claim. 
The  reason  is,  that  the  maker  or  acceptor  promises  directly,  and 
not  merely  to  pay  if  another  does  not.  But  every  indorser  of  a 
note  or  bill,  and  every  drawer  of  a  bill,  only  promises  to  pay  if 
a  maker  or  acceptor  or  some  previous  indorser  does  not.  ]  I 
there  is  a  bill  of  exchange  with  six  indorsers,  the  last  promises 
in  law  to  pay  it  only  if  the  acceptor,  the  drawer,  and  the  five 
previous  indorsers  do  not  pay.  He  has  therefore  a  right  that  a 
demand  according  to  law  should  be  made  against  every  one  of 
these  persons,  and  that  their  refusal  to  pay  should  be  notified 
to  him,  forthwith,  so  that  he  may  secure  himself  if  he  can.  And 
the  law-merchant  is  very  rigorous  and  precise  in  defining  what 
demand  should  be  made  by  the  holder,  and  when  and  how 
demand  should  be  made  on  every /rz'^'r  party,  in  order  to  hold 
any  subsequent  party  ;  and  also  as  to  what  notice  of  the  demand 
and  refusal  of  the /r/^7r  party  should  be  given  to  any  subsequent 
party  to  whom  the  holder  looks  for  payment 
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A  demand  is  sufficient  if  made  at  the  usual  residence  or  place 
of  business  of  the  payer,  either  of  himself,  or  of  an  agent  author- 
ized to  pay ;  and  this  authority  may  be  inferred  from  the  habit 
of  paying,  especially  if  the  agent  be  a  child,  a  wife,  or  a  servant. 
The  demand  should  not  be  made  in  the  street,  although  a 
demand  then  would  probably  be  held  good,  unless  objected  to  at 
the  time  because  made  there.  When  a  demand  is  made,  the  bill 
or  note  should  be  exhibited  ;  and  if  lost,  a  copy  should  be  exhib- 
ited, although  this  is  not  absolutely  necessary.  And  when  a 
payer  calls  on  the  holder,  and  declares  to  him  that  he  shall  not 
pay,  and  desires  him  to  give  notice  to  the  indorsers,  this  consti- 
tutes a  demand  and  refusal,  provided  this  declaration  be  made 
at  the  maturity  of  the  paper;  but  not  if  it  was  made  before 
maturity,  because  the  payer  may  change  his  intention. 

Bankruptcy,  or  insolvency  of  the  payer  is  no  excuse  for  non- 
demand  ;  although  the  shutting  up  of  a  bank  may  be  regarded 
as  a  refusal  to  all  their  creditors  to  pay  their  notes.  Abscond- 
ing of  the  payer  is  generally  a  sufficient  excuse ;  but  if  the  payer 
has  shut  up  his  house,  the  holder  must  nevertheless  inquire  after 
him,  and  find  him,  if  he  can  by  proper  efforts.  Even  in  case  of 
absconding,  it  is  always  better  to  go  through  the  formality  of 
making  a  demand  at  the  payer's  last  residence  or  place  of  busi- 
ness ;  and  this  is  held  necessary  in  Massachusetts,  If  the  payer 
be  dead,  demand  should  be  made  at  his  house,  unless  he  have 
personal  representatives,  and  in  that  case,  of  them.  And  if  the 
holder  die,  presentment  should  be  made  by  his  personal  repre- 
sentatives ;    that  is,  by  his  executor  or  administrator. 

If  the  drawer  has  no  effects  in  the  hands  of  the  drawee,  and 
has  no  arrangement  or  understanding  which  gives  him  a  right 
to  draw,  non-presentation  for  payment  is  not  a  defence  which  he 
can  make  if  sued  on  the  bill. 

Impossiljility  of  presenting  a  bill  for  payment,  without  the 
fault  of  the  holder,  as  the  actual  loss  of  a  bill,  or  the  like,  will 
excuse  some  delay  in  making  a  demand  for  payment ;  but  not 
more  than  the  circumstances  require.  And  the  mere  mistake 
of  the  holder  as  to  the  time,  place,  person,  and  manner,  is  no 
excuse,  because  he  has  no  right  to  make  mistakes  to  the  injury 
of  other  people. 
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At  common  law  all  negotiable  paper  payable  at  a  time  cer 
tain  is  entitled  to  grace,  which  here  means  three  days'  delay  of 
payment,  unless  it  be  expressly  stated  and  agreed  that  there 
shall  be  no  grace  ;  and  a  presentment  for  payment  before  the 
last  day  of  grace  is  premature,  the  note  not  being  due  until 
then.  If  the  last  day  of  grace  falls  on  Sunday,  or  on  a  legal 
holiday,  the  note  \s  due  on  the  Saturday,  or  other  day  before  the 
holiday.  But  if  there  be  no  grace,  and  the  note  falls  due  on 
a  Sunday,  or  other  holiday,  it  is  not  payable  until  the  next  day. 
At  the  close  of  the  chapter  we  give  an  abstract  of  the  laws  of 
all  the  States  concerning  days  of  grace  and  holidays. 

Generally,  if  a  bill  or  note  be  payable  in  or  after  a  certain 
number  of  days  from  date,  sight,  or  demand,  in  counting  these 
.  lays,  the  day  of  date,  sight,  or  demand  is  excluded,  and  the 
vlay  on  which  it  falls  due  included.  And  the  law  would  supply 
vhe  word  "/!»w;/,"  etc.,  if  the  word  were  not  used.  Thus,  a  note 
dated  January  i,  and  payable  in  "  twenty  days,"  would  be  held 
payable  in  twenty  days  (and  three  days'  grace)  after  the  day  of 
the  date  ;  that  is,  on  the  24th.  If  a  note  is  made  payable  in  one 
m  more  months,  this  means  calendar  months,  whether  shorter 
t»r  longer.  If  made  on  the  13th  of  December,  and  payable  in 
two  months,  it  is  payable  on  the  13th  of  February  and  grace, 
that  is,  on  the  i6th.  But  if  so  many  days  are  named,  they  must 
be  counted,  whether  they  are  more  or  less  than  a  month.  Thus, 
if  the  above  note  were  payable  in  sixty  days,  it  would  be.  due  on 
;he  nth  and  grace,  or  on  the  14th  of  February.  If  Jated  13th 
January,  and  payable  in  sixty  days,  it  would  be  due  on  the  14th 
of  March,  with  grace,  or  on  the  17th. 

Although  payment  must  be  demanded  promptly,  that  is,  on 
the  day  on  which  it  is  due,  it  need  not  be  done  instantly ;  a  holder 
has  all  the  business-part  of  the  day  in  which  the  bill  or  note 
falls  due  to  make  his  demand  in. 

Bills  and  notes  payable  on  demand  should  be  presented  for 
payment  within  a  reasonable  time.  If  said  to  be  "on  interest," 
this  strengthens  the  indication  that  they  were  intended  to  remain 
for  a  time  unpaid  and  undemanded.  But  to  hold  indorsers,  they 
should  still  be  presented  within  whatever  time  circumstances 
may  make  a  reasonable   time  ;  and  this  is  such  a  time  as  thr 
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interests  and  safety  of  all  concerned  may  require ;  and  it  may 
be  a  few  daySj  or  even  one  or  two  weeks.  A  bill  or  note  in 
which  no  time  of  payment  is  expressed  is  held  to  be  payable  on 
demand.     And  evidence  to  prove  it  otherwise  is  inadmissible. 

The  holder  of  a  check  should  present  it  at  once ;  for  the 
drawer  has  a  right  to  expect  that  he  will ;  it  should,  therefore, 
be  presented,  or  forwarded  for  presentment,  in  the  course  of  the 
day  following  that  in  which  it  was  received,  or,  upon  failure  of 
the  bank,  the  holder  will  lose  the  remedy  he  would  otherwise 
have  had  against  the  person  from  whom  he  receives  it.  If  the 
drawer  of  the  check  had  no  funds,  he  is  liable  always. 

Every  demand  of  payment  should  be  made  at  the  proper 
place,  which  is  either  the  place  of  residence  or  of  business  of  the 
payer,  and  within  the  proper  hours  of  business.  If  made  at  a 
bank  after  hnirs  of  business,  if  the  officers  are  there,  and  refuse 
payment  for  want  of  funds,  the  demand  is  sufficient. 

A  note  payable  at  a  particular  place  should  be  demanded  at 
that  place  ;  and  a  bill  drawn  payable  at  a  particular  place  should 
be  demanded  there,  in  order  to  charge  the  drawer  of  a  bill,  and 
the  indorsers  of  a  bill  or  note.  But  in  this  country  an  ac  tion 
t\iay  be  maintained  against  the  maker  or  acv'^eptor  without  such 
demand  ;  but  the  defendant  may  discharge  himself  of  damages 
and  costs  beyond  the  amount  of  the  paper,  by  showing  that  he 
was  ready  at  that  place  with  funds.  If  a  note  is  payable  at  a.ny 
of  several  different  places,  presentment  at  any  one  of  them  wi^l 
be  sufficient.  If  a  bill  which  is  drawn  payable  generally,  be 
accepted  payable  at  a  particular  place,  the  holder  may  and 
should  so  far  regard  this  as  non-acceptance,  that  he  should 
protest  and  give  notice.  But  if  this  limited  acceptance  is 
assented  to  and  received,  it  must  be  complied  with  by  the  holder, 
and  the  bill  must  be  presented  for  payment  at  that  place,  or  the 
drawer  and  indorsers  are  discharged. 

If  payable  at  a  banker's,  or  at  the  house  or  counting-room 
of  any  person,  and  such  banker  or  person  becomes  the  owner  at 
maturity,  this  is  demand  enough  ;  and  if  there  are  no  funds 
deposited  with  him  for  the  payment,  this  is  refusal  enough.  If 
any  house  be  designated,  a  presentment  to  any  person  f.here,  or 
at  the.  door  if  the  house  be  shut  up,  is  enough. 
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If  this  direction  be  not  in  the  body  of  the  note,  but  added  at 
the  close,  or  elsewhere,  as  a  memorandum,  it  is  not  part  of  the 
contract,  and  should  not  be  attended  to. 

If  the  payer  has  changed  his  residence,  he  should  be  sought 
for  with  due  diligence;  and,  if  he  has  absconded,  it  is  better  to 
make  the  demand  at  his  last  place  of  residence  or  business. 

Where  a  bill  or  note  is  not  presented  for  payment,  or  not 
presented  at  the  time,  or  to  the  person,  or  in  the  place,  or  in  the 
way,  required  by  law,  all  parties  but  the  acceptor  or  maker  are 
discharged,  for  the  reasons  before  stated. 

5.  Of  Protest  and  Notice. —  If  a  bill  of  exchange  be  not 
accepted  when  properly  presented  for  that  purpose,  or  if  a  bill 
or  note,  when  properly  presented  for  payment,  be  not  paid,  the 
holder  has  a  further  duty  to  perform  to  all  who  are  responsible 
for  payment.  In  case  of  non-payment  of  a  foreign  bill,  there 
should  be  a  regular  protest  by  a  public  notary ;  but  this  is  not 
strictly  necessary  in  the  case  of  an  inland  bill,  or  a  promissory 
note,  whether  foreign  or  inland.  But  in  practice,  all  bills  if  not 
accepted,  and  all  bills  and  notes  if  unpaid,  are  protested.  By  a 
foreign  bill  is  meant  a  bill  drawn  in  one  State  or  country,  and 
payable  in  another.  But  notice  of  non-payment  should  be  given 
to  all  antecedent  parties,  equally,  and  in  the  same  way,  in  the 
case  of  both  bills  and  notes. 

The  demand  and  protest  must  be  made  according  to  the  laws 
of  the  place  where  the  bill  is  payable.  It  should  be  made  by  a 
notary-public,  who  should  present  the  bill  himself ;  but,  if  there 
be  no  notary-public  in  that  place  or  within  reasonable  reach,  it 
may  be  made  by  any  respectable  inhabitant  in  the  presence  of 
witnesses. 

The  protest  should  be  noted  on  the  day  of  demand  and 
refusal ;  and  may  be  filled  up  afterwards,  even  so  late  as  at  the 
trial. 

The  loss  of  a  bill  is  not  a  sufficient  excuse  for  not  protesting 
it.  But  a  subsequent  promise  to  pay  by  a  drawer  or  indorser,  if 
made  with  knowledge  of  the  facts,  is  held  to  imply,  or  be  equal 
to,  a  previous  protest  and  notice  to  him. 

The  notarial  seal  is  of  itself  evidence  of  the  dishonor  of  a 
foreign  bill,  but  not  of  an  inland  bill.     And  no  collateral  state- 
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ment  in  the  certificate  is  evidence  of  the  fact  therein  stated ; 
thus  the  statement  by  a  notary,  that  the  drawee  refused  to 
accept  or  pay  because  he  had  no  funds  of  the  drawer,  is  no  evi. 
dence  of  the  absence  of  such  funds. 

Notice  must  be  given  even  to  one  who  has  knowledge.  No 
particular  form  is  necessary ;  it  may  be  in  writing,  or  oral ;  all 
that  is  absolutely  essential  is,  that  it  should  designate  the  note 
or  bill  with  suflficient  distinctness,  and  state  that  it  has  been 
dishonored;  and  also  that  the  party  notified  is  looked  to  for  pay- 
ment ;  but  it  has  been  held  that  the  notice  to  the  party  bound  to 
pay,  when  given  by  the  immediate  holder  of  the  bill,  sufificiently 
implies  that  he  is  looked  to.  Notice  of  protest  for  non-payment 
is  sufficient  notice  to  indorsers  of  demand  and  refusal.  How  dis- 
tinctly the  note  or  bill  should  be  described  cannot  be  precisely 
defined.  It  is  enough  if  there  be  no  such  looseness,  ambiguity, 
or  misdescription  as  might  mislead  a  man  of  ordinary  intelli- 
gence ;  and  if  the  intention  was  to  describe  the  t^ue  note,  and 
the  party  notified  was  not  actually  misled,  this  wouia  always  be 
enough. 

The  notice  need  not  state  for  whom  payment  is  demanded, 
nor  where  the  note  is  lying;  and  even  a  misstatement  in  this 
respect  may  not  be  material  if  it  do  not  actually  mislead. 

No  copy  of  the  protest  need  be  sent  to  indorsers ;  but 
information  of  the  protest  should  be  given. 

If  the  letter  be  properly  put  into  the  post-office,  any  mis 
carriage  of  the  mail  does  not  affect  the  party  giving  notice. 
The  address  should  be  sufficiently  specific.  Only  the  sui  name, — 
as  "  Mr.  Ames," — especially  if  sent  to  a  large  city,  would  not, 
in  general,  be  enough.  If  a  letter,  however  generally  directed, 
can  be  shown  to  have  reached  the  right  person  at  the  right 
time,  it  is  sufficient.  The  postmarks  are  strong  evidence  that 
the  letter  was  mailed  at  the  very  time  these  marks  indicate 
but  this  evidence  may  be  rebutted,  that  is,  contradicted. 

A  notice  not  only  may,  but  should,  be  sent  by  the  public 
post.  It  may,  however,  be  sent  by  a  private  messenger;  but  is 
not  sufficient  if  it  do  not  arrive  until  after  the  time  at  which  it 
would  have  arrived  by  mail.  It  maybe  sent  to  the  town  where 
the  party  resides,  or  to  another  town,  or  to  a  more  distant  pos? 
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office,  if  it  is  clear  that  he  may  thereby  receive  the  notics 
earlier.  And  if  the  notice  is  sent  to  what  the  sender  deems, 
after  due  diligence,  the  nearest  post-office,  this  is  enough.  If 
the  parties  live  in  the  same  town,  notice  should  not  be  sent  by 
mail. 

The  notice  shcukl  be  sent  either  to  the  place  of  business,  or 
to  the  residence,  of  the  party  notified.  But  if  one  directs  a 
notice  to  be  sent  to  himself  elsewhere  than  at  home,  it  may  be  so 
sent,  and  bind  not  only  him,  but  prior  parties,  although  time  is 
lost  by  so  sending  it. 

The  notice  of  non-payment  should  be  sent  within  reasonable 
time ;  and  in  respect  to  negoti^.ble  paper,  the  law-merchant 
defines  this  within  very  narrow  limits.  If  the  parties  live  in 
(.he  same  town,  notice  must  be  given  or  sent  so  that  the  party 
to  whom  it  is  sent  may  receive  the  notice  in  the  course  of  the 
day  next  after  that  in  which  the  party  sending  has  knowledge 
af  the  fact.  If  the  parties  live  in  different  places,  the  notice 
must  be  sent  as  soon  as  by  the  first  practicable  mail  of  the 
next  day,  or  the  next  mail,  if  there  be  none  on  the  next  day. 

Each  party  receiving  notice  has  a  day,  or  until  the  next 
post  after  the  day  in  which  he  receives  it,  before  he  is  obliged 
to  send  the  notice  forward.  Thus,  if  there  be  six  indorsers, 
and  the  note  is  due  on  the  loth  of  May,  in  New  York,  and  is 
then  demanded  and  unpaid,  the  holder  may  send  it  by  any  mail 
which  leaves  New  York  on  the  nth  of  May,  to  the  last 
mdorser,  wherever  he  lives;  and  that  indorser  may  send  it  to 
the  indorser  immediately  before  him,  by  any  mail  on  the  day 
after  he  receives  it ;  and  so  may  each  of  the  parties  receiving 
notice  ;  and  all  the  parties  to  whom  notice  is  sent  in  this  way 
will  be  held.  So,  too,  a  banker,  with  whom  the  paper  is 
deposited  for  collection,  is  considered  a  holder,  and  entitled  to 
a  day  to  give  notice  to  the  depositor,  who  then  has  a  day  for 
his  notice  to  antecedent  parties.  The  different  branches  of 
one  establishment  have  been  held  distinct  holders  for  this 
purpose,  and  each  to  be  entitled  to  a  day.  It  should  be  sent 
by  the  first  safe  opportunity. 

Neither  Sunday  nor  any  legal  holiday  is  to  be  computed  in 
reckoning  the  time  within  which  notice  must  be  given. 
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There  is  no  presumption  of  notice;  and  the  plaintiff  must 
prove  that  it  was  given,  and  was  sufficient.  Thus,  proving 
that  it  was  given  in  "  two  or  three  days  "  is  insufficient,  if  txvo 
would  have  been  right,  but  three  not. 

Notice  should  be  given  only  by  a  party  to  the  instrument^ 
who  is  liable  upon  it,  and  not  by  a  stranger;  and  it  has  bee;? 
held  that  notice  could  not  be  given  by  a  first  indorser,  who,  nc^t 
having  been  notified,  was  not  himself  liable.  A  notice  by  any 
party  liable  will  operate  to  the  benefit  of  all  antecedent  or 
subsequent  parties ;  that  is,  will  hold  them  all  to  the  original 
holder  of  the  note,  if  the  original  holder  gave  notice  properly 
to  the  party  nearest  to  him.  The  notice  may  be  given  by  any 
authorized  agent  of  a  party  who  could  himself  give  notice. 

Notice  must  be  given  to  every  antecedent  party  who  is  to 
be  held.  And  we  have  seen  that  this  may  be  given  by  a  holder 
to  the  first  party  liable,  and  by  him  to  the  next,  &c.  But  the 
holder  may  always  give  notice  to  all  antecedent  parties  ;  and  it 
is  always  prudent,  and  \\\  this  country,  usual,  to  do  so.  For  the 
holder  loses  all  remedy  against  all  those  who  are  discharged  by 
the  failure  of  any  one  receiving  notice  to  transmit  it  proper!).'. 
But  if  a  holder  undertakes  to  notify  all  the  antecedent  partie,*, 
he  must  notify  all  as  soon  as  he  was  obliged  to  notify  the  party 
nearest  to  him  ;  that  is,  the  day  after  the  dishonor  of  the  not(^ 
We  mean  by  this,  that  every  party  has  2.  day;  so  that,  if  there 
be  six  indorsers,  if  the  first  indorser  is  notified  on  the  seventh 
day  from  the  dishonor,  it  is  enough,  if  the  holder  took  his  da  r 
to  notify  the  sixth  indorser,  and  that  indorser  his  day  to  notifv 
the  fifth,  and  so  on.  But  the  holder  has  nobody's  day  but  his 
own  ;  and  if  he  undertakes  to  notify  all  the  parties,  he  must 
notify  them  all  on  the  first  day  after  the  non-payment. 

Notice  may  be  given  personally  to  a  party,  or  to  his  agent 
authorized  to  receive  notice,  or  left  in  writing  at  his  home  or 
place  of  business.  If  the  party  to  be  notified  is  dead,  notice 
should  be  given  to  his  personal  representatives.  A  notice 
addressed  to  the  "legal  representative  of,"  &c.,  and  sent  to  the 
town  in  which  the  deceased  party  resided  at  his  death,  has 
been  held  sufificient.  But  a  notice  addressed  to  the  party 
himself,  when  known  to  be  dead,  or  to   "  the  estate  of,"  &c^ 
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would  not  be  of  itself  sufficient,  but  might  become  so  with 
evidence  that  the  administrator  or  executor  actually  received 
the  notice. 

If  two  or  more  parties  are  jointly  liable  on  a  bill  as  partners, 
notice  to  one  is  enough  ;  but,  if  the  indorsers  are  not  partners, 
notice  should  be  given  to  each. 

One  transferring  by  delivery,  without  indorsement,  a  note  or 
bill  payable  to  bearer,  is  not  generally  entitled  to  notice  of  non* 
payment,  because,  generally,  he  is  not  liable  to  pay  such  paper; 
but  if  the  circumstances  of  the  case  are  such  as  to  make  him 
liable,  then  he  must  have  notice,  but  is  entitled  not  to  the 
exact  notice  of  an  indorser,  but  only  to  such  reasonable  notice 
as  is  due  to  a  guarantor.  If,  for  instance,  the  paper  was  trans- 
ferred as  security,  or  even  in  payment  of  a  pre-existing  debt, 
this  debt  revives  if  the  bill  or  note  be  dishonored ;  and  there 
fore  there  must  be  notice  given  of  the  dishonor. 

In  general,  a  guarantor  of  a  bill  or  note,  or  debt,  is  not 
entitled  to  such  strict  and  exact  notice  as  an  indorser  is  entitled 
to,  but  only  to  such  notice  as  shall  save  him  from  actual  injury; 
and  he  cannot  make  the  want  of  notice  his  defence,  unless  he 
can  show  that  the  notice  was  unreasonably  withheld  or  delayed, 
and  that  he  has  actually  sustained  injury  from  such  delay  or 
want  of  notice.  If  an  indorser  give  also  a  bond,  or  his  own 
note,  to  pay  the  debt,  he  is  not  discharged  from  his  bond  or 
note  by  want  of  notice. 

In  general,  all  parties  to  negotiable  paper,  who  are  entitled 
to  notice,  are  discharged  by  want  of  notice.  The  law  presumes 
them  to  be  injured,  and  does  not  put  them  to  proof. 

The  right  to  notice  may  be  waived  by  any  agreement  to 
that  effect  prior  to  the  maturity  of  the  paper.  It  is  quite 
common  for  an  indorser  to  write,  "  I  waive  notice,"  or,  "  I  waive 
demand,"  or  some  words  to  this  effect.  It  should,  however,  be 
remembered,  that  these  rights  are  independent,  and  one  does 
not  imply  the  other.  A  waiver  of  notice  of  non-payment  does 
not  imply  a  waiver  of  demand ;  therefore,  if  an  indorser  writes 
on  the  note,  "  I  waive  notice,"  still  he  will  be  discharged  if 
there  be  not  a  due  demand  on  the  maker.  And  it  has  been 
held  that  a  waiver  of  protest  is  a  waiver   of  da/ia?id,  but  not  of 
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notice.  So  if  a  drawer  countermands  his  order,  the  bill  shoulc 
still  be  presented,  but  notice  of  dishonor  need  not  be  given  tn 
the  drawer.  Or,  if  a  drawer  has  no  funds,  and  nothing  equiva- 
lent to  funds,  in  the  drawee's  hands,  and  would  ha\'e  no  remedy 
against  the  drawee  or  any  one  else,  as  the  drawer  cannot  be 
prejudiced  by  want  of  notice,  it  is  not  necessary  to  give  him 
notice.  But  the  indorser  must  still  be  notified ;  and  a  drawer 
for  the  accommodation  of  the  accepter  is  entitled  to  notice, 
because  he  might  have  a  claim  upon  the  acceptor. 

Actual  ignorance  of  a  party's  residence  justifies  the  delay 
necessary  to  find  it  out,  and  no  more ;  and  after  it  is  discovered, 
the  notifier  has  the  usual  time. 

Death,  or  severe  illness,  of  the  notifier  or  his  agent,  is  an 
(ixcuse  for  delay  ;  but  the  death,  bankruptcy,  or  insolvency  ol 
the  drawee  of  a  bill  is  no  excuse. 

As  the  right  to  notice  may  be  waived  before  maturity,  so 
the  want  of  notice  may  be  cured  afterwards  by  an  express 
promise  to  pay  ;  and  an  acknowledgment  of  liability,  or  a  pay- 
ment in  part,  is  evidence,  but  not  conclusive  evidence,  of 
notice  ;  the  jury  Diay  dra'A-  this  conclusion  from  part  payment, 
but  are  not  bound  \.o,  even  it  the  evidence  be  not  rebutted.  I- 
the  promise  be  conditional,  and  the  condition  be  not  compliec 
with,  the  promise  has  been  held  to  be  still  evidence  of  protest 
Nor  is  it  sufficient  to  avoid  such  promise,  that  it  was  made  iii 
ignorance  of  the  law ;  but  it  is  void  if  made  in  ignorance  of  the 
fact  of  non-notice. 

SECTION  VI. 

THE   RIGHTS    A\D    DUTIES    OF   THE   INDORSER. 

Only  a  note  or  bill  payable  to  a  payee  or  order  is,  strictly 
speaking,  subject  to  indorsement.  Those  who  write  their  names 
on  the  back  of  any  note  or  bill  are  indorsers  in  one  sense,  and 
are  sometimes  called  so ;  but  are  not  meant  in  the  law-merchant 
by  the  word  "indorsers." 

The  payee  of  a  negotiable  bill  or  note — whether  he  be  also 
maker  or  not — may  indorse  it,  and  afterwards  any  person  or  any 
number  of  persons,  may  indorse  it.  The  maker  promises  tc. 
pay  to  the  payee  or  his  order;  and  the  indorsement  is  an  orcie» 
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on  the  maker  to  pay  the  indorsee,  and  the  maker's  promise  is 
then  to  pay  the  note  to  him.  liut  if  the  original  i)romise  was 
to  the  payee  or  order,  this  "or  order,"  which  is  the  negotiable 
element,  passes  over  to  the  indorsee,  though  not  written  in  the 
indorsement,  and  the  indorsee  may  indorse,  and  so  may  his 
indorsee,  indefinitely. 

Each  indorscr,  by  his  indorsement,  does  two  things:  first, 
he  orders  the  antecedent  parties  to  pay  his  indorsee;  and  next, 
he  engages  with  his  indorsee,  that,  if  they  do  not  pay,  he  will. 

If  the  words  "to  order,"  or  "to  bearer,"  are  omitted  acci- 
dentally, and  by  mistake,  they  may  be  afterwards  inserted 
without  injury  to  the  bill  or  note;  and  whether  a  bill  or  note  is 
negotiable  or  not,  is  a  question  of  law. 

By  the  law-merchant,  bills  and  notes  which  are  payable  to 
order  can  be  effectually  and  fully  transferred  only  by  indorse- 
ment. This  indorsement  may  be  in  blank,  or  m  full.  The 
writing  of  the  nam»e  of  a  payee, — either  the  original  payee  or 
an  indorsee, — with  nothing  more,  is  an  indorsement  in  blank; 
and  a  blank  indorsement  makes  the  bill  or  note  transferable  by 
delivery,  in  like  manner  as  if  it  had  been  originally  payable  to 
bearer.  After  a  note  has  been  indorsed  by  a  payee,  any  person 
ma}'  write  his  name  on  the  note  under  that  of  the  payee,  and 
be  held  as  indorser, — becau"'-e  any  subsequent  holder  may  write 
over  the  name  of  the  first  indorser  a  direction  to  pay  the  note 
to  the  next  signer,  and  this  makes  the  next  signer  an  indorse-^, 
and  so  gives  him  a  right  to  indorse  ;  and  he  or  any  holder  majr 
write  over  his  name  an  order  to  pay  the  holder,  or  anybody 
else.  If  the  indorsement  consist  not  only  of  the  name,  but  of 
an  order  above  the  name  to  pay  the  note  to  some  specified  per- 
son, then  it  is  an  indorsement  in  full,  and  the  note  can  be  paid 
to  no  one  else  unless  that  person  indorses  it;  nor  can  the 
property  in  it  be  fully  transferred,  except  by  his  indorsement; 
and  his  indorsee  may  again  indorse  it  in  blank  or  in  full.  If  the 
indorsement  is.  Pay  to  A  B  only,  or  in  equivalent  words,  A  B  is 
indorsee,  but  cannot  indorse  it  over. 

Any  holder  for  value  of  a  bill  or  note  indorsed  in  blank, 
ivhether  he  be  the  first  indorsee  or  one  to  whom  it  has  come 
through  many  hands,  may  write  over  any  name  indorsed  an 
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order  to  pay  the  contents  to  himself ;  and  this  makes  it  a  special 
indorsement,  or  an  indorsement  in  full.  This  is  often  done  for 
security;  that  is,  to  guard  against  the  loss  of  the  note  by  ac- 
cident or  theft.  For  the  rule  of  law  is,  that  negotiable  paper 
transferable  by  delivery  (whether  payable  to  bearer  or  indorsed 
in  blank)  is,  like  money,  the  property  of  whoever  receives  it  in 
good  faith.  The  same  rule  has  been  extended  in  England  to 
exchequer  bills ;  to  public  bonds  payable  to  bearer ;  and  to  East 
India  bonds ;  and  we  think  it  would  extend  here  to  our  railroad 
and  other  corporation  bonds,  and,  perhaps,  to  all  such  instru- 
ments as  are  payable  to  bearer,  whether  sealed  or  not,  and 
whatever  they  may  be  called.  If  one  has  such  an  instrument, 
and  it  is  stolen,  and  the  thief  passes  it  for  consideration  to  a 
bona  fide  holder,  this  holder  acquires  a  legal  right  to  it,  because 
the  property  and  possession  go  together.  But  if  the  bill  or 
note  be  specially  indorsed,  no  person  can  acquire  any  property 
in  it,  except  by  the  indorsement  of  the  special  indorsee. 

It  may  be  well  to  remark  here,  that  the  finder  of  negotiable 
paper,  as  of  all  other  property,  ought  to  make  reasonable  en- 
deavors to  discover  the  owner,  and  is  entitled  to  use  the  thing 
found  as  his  own  only  when  he  has  made  such  endeavors 
unsuccessfully.  If  he  conceals  the  fact  of  finding,  and  appro- 
priates the  thing  to  his  own  use,  he  is  liable  to  the  charge  of 
larceny  or  theft. 

The  written  transfer  of  negotiable  paper  is  called  an  mdorse- 
ment,  because  it  is  almost  always  written  on  the  back  of  the 
note ;  but  it  has  its  full  legal  effect  if  written  on  the  face. 

Joint  payees  of  a  bill  or  note,  who  are  not  partners,  must 
all  join  in  an  indorsement. 

An  indorser  may  always  prevent  his  own  responsibility  by 
writing  "without  recourse,"  or  other  equivalent  words,  over  his 
indorsement ;  and  any  bargain  between  the  indorser  and  indor- 
see, written  or  oral,  that  the  indorser  shall  not  be  sued,  is 
available  by  him  against  that  indorsee ;  but  he  cannot  make 
this  defence  against  subsequent  indorsees  who  had  no  notice  of 
the  bargain  before  they  took  the  note. 

Every  indorsement  and  acceptance  admits  conclusively  the 
genuineness  of  the  signature  of  every  party  who  has  put  his 
18 
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name  upon  the  bill  previously  in  fact,  and  who  is  also  previous 
in  order.  By  this  is  meant,  that  if  an  indorser — say  a  third 
indorser — is  sued,  he  cannot  defend  himself  by  saying  that  the 
names  of  the  maker  and  first  and  second  indorsers,  or  either  of 
them,  were  forged,  because  by  indorsing  it  himself  he  gives  his 
indorsee  a  right  to  believe  that  the  previous  signatures  were 
genuine.  And  an  acceptor  cannot  say  that  his  drawer's  name 
is  forged ;  but  he  may  say  that  an  indorsement  which  was  on 
the  bill  when  he  accepted  it  was  forged,  because  an  indorsement 
of  a  bill  comes  properly  and  in  order  of  law  after  acceptance. 

If  a  holder  strikes  out  an  indorsement  by  mistake,  he  may 
restore  it;  if  on  purpose,  the  indorser  is  permanently  dis- 
charged. 

A  holder  may  bring  his  action  against  any  prior  indorser, 
cither  by  making  title  through  all  the  subsequent  indorsements, 
or  by  filling  any  blank  indorsement  specially  to  himself,  and 
suing  accordingly ;  but  then  he  invalidates  all  the  indorsements 
which  are  subsequent  to  that  which  he  has  made  special  to 
himself. 

One  may  make  a  note  or  bill  payable  to  his  own  order,  and 
indorse  it  in  blank ;  and  this  is  now  very  common  in  our  com' 
mercial  cities,  because  the  holder  of  such  a  bill  or  note  can 
transfer  it  by  delivery,  and  it  needs  not  his  indorsement  to 
make  it  negotiable  further.  A  note  to  the  maker's  own  order, 
if  not  indorsed  by  him,  is,  strictly  speaking,  of  no  force  against 
him.  But  there  is  some  disposition  in  the  courts  to  say  that  a 
holder  of  such  note  may  sue  the  maker  as  if  the  note  were  to 
bearer. 

A  transfer  by  delivery,  without  indorsement,  of  a  bill  or 
note  payable  to  bearer,  or  indorsed  in  blank,  does  not  generally 
make  the  transferrer  responsible  to  the  transferree  for  the  pay- 
ment of  the  instrument.  Nor  has  the  transferree  a  right  to  fall 
Wk,  in  case  of  non-payment,  upon  the  transferrer  for  the 
original  consideration  of  the  transfer,  if  the  bill  were  trans- 
ferred in  good  faith,  in  exchange  for  money  or  goods ;  for  such 
transfer  would  be  held  to  be  a  sale  of  the  bill  or  note,  and  the 
purchaser  takes  it  with  all  risk. 

An  indorsement  may  be  made  on  the  paper  before  the  biH 
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or  note  is  drawn;  and  such  indorsement,  says  Lord  Mansfield, 
"is  a  letter  of  credit  for  an  indefinite  sum,  and  it  will  not  lie  in 
the  indorser's  mouth  to  say  that  the  indorsements  were  not 
regular."  The  same  rule  applies  to  an  acceptance  on  blank 
paper.  So  an  indorsement  may  be  made  after  or  before  accept- 
ance, though  strictly  proper  only  after. 

A  bill  or  note  once  paid  at  or  after  maturity,  ceases  to  be 
negotiable,  in  reference  to  all  who  had  been  discharged  by  the 
payment.  If  issued  again,  it  is  like  a  new  note  without  their 
names.  If  a  bill  or  note  is  paid  before  it  is  due,  it  is  valid  in 
the  hands  of  a  subsequent  bond  fide  indorsee,  and  must  be  paid 
to  him, 

A  portion  of  a  negotiable  bill  or  note  cannot  be  transferred, 
so  as  to  give  the  transferree  a  right  of  action  for  that  portion  in 
his  own  name.  But  if  the  bill  or  note  be  partly  paid,  it  may  be 
indorsed  over  for  the  balance. 

After  the  death  of  a  holder  of  a  bill  or  note,  his  executor  or 
administrator  may  transfer  it  by  his  indorsement.  The  husband 
who  acquires  a  right  to  a  bill  or  a  note  which  was  given  to  the 
wife  either  before  or  after  marriage,  may  indorse  it. 

If  the  rule  that  the  same  party  cannot  be  plaintiff  and 
defendant,  prevents  the  action,  as  where  A,  B,  &  Co.  hold  the 
note  of  A,  C,  &  Co.,  so  that  if  a  suit  were  brought  A  would  be 
one  of  the  plaintiffs  and  one  of  the  defendants  also,  which 
cannot  be,  A,  B,  &  Co.  may  indorse  the  note  to  D,  who  may 
then  sue  A,  C,  &  Co. 

SECTION  VII. 

THE   RIGHTS    AND    DUTIES    OF    THE    ACCEPTOR. 

Acceptance  applies  to  bills,  and  not  to  notes.  It  is  an 
engagement  of  the  person  on  whom  the  bill  is  drawn  to  pay  it 
according  to  its  tenor.  The  usual  way  of  entering  into  this 
agreement,  or  of  accepting,  is  by  the  drawee's  writing  his  name 
across  the  face  of  the  bill,  and  writing  over  it  the  word  "ac- 
cepted." But  any  other  word  of  equivalent  meaning  may  be 
used,  and  it  maybe  written  elsewhere, and  it  need  not  be  signed, 
or  the  drawee's  name  alone  on  the  bill  may  be  enough  ;  a  writ- 
ten promise  to  accept  a  future  bill,  if  it  distinctly  define  and 
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describe  that  very  bill,  has  been  held  in  this  country  as  the 
equivalent  of  an  acceptance,  if  the  bill  was  taken  on  the  credit 
of  such  promise. 

A  banker  is  liable  to  his  depositor  without  acceptance  of  his 
checks,  if  he  refuses  to  pay  checks  drawn  against  funds  in  his 
hands. 

If  a  bill  is  accepted  by  a  part  only  of  those  jointly  responsi- 
ble, or  joint  drawees,  it  may  be  treated  by  the  holder  as  dishon- 
ored ;  but  if  not  so  treated,  the  parties  accepting  will  be  bound. 

An  acceptance  may  be  made  after  maturity,  and  will  be 
treated  as  an  acceptance  to  pay  on  demand. 

The  acceptance  may  be  cancelled  by  the  holder ;  and  if  this 
cancelling  be  voluntary  and  intended,  it  is  complete  and  effectual ; 
but  if  made  by  mistake,  by  h:^  or  ocner  parties,  and  this  mistake 
can  be  shown,  the  acceptor  is  not  discharged.  And  if  the  ca^ 
celling  be  by  a  third  party,  it  is  for  the  jury  to  say  whether  tho 
holder  authorized  or  assented  to  it. 

If  a  qualified  acceptance  be  offered,  the  holder  may  receive 
or  refuse  it.  If  he  refuses  it,  he  may  treat  the  bill  as  dishon. 
ored ;  if  he  receives  it,  he  should  notify  antecedent  parties,  and 
obtain  their  consent ;  without  which  they  are  not  liable.  But  if 
he  protests  the  bill  as  dishonored,  for  this  reason,  he  cannot 
hold  the  acceptor  upon  his  qualified  acceptance. 

A  bill  drawn  on  one  incompetent  to  contract,  as  from  infancy, 
marriage,  or  lunacy,  may  be  treated  by  the  holder  as  dishon- 
ored. 

A  bill  can  be  accepted  only  by  the  drawee, — in  person  or  by 
his  authorized  agent, — or  by  some  one  who  accepts  for  honor. 

SECTION  VIII. 

ACCEPTANCE  OR  PAYMENT  FOR  HONOR. 

If  a  bill  be  protested  for  non-acceptance  or  for  non-payment, 
any  person  may  accept  it,  or  pay  it  for  the  honor  either  of  the 
drawer  or  of  any  indorser.  This  he  usually  does  by  going  with 
the  bill  before  the  notary  public  who  protested  the  bill,  and  there 
declaring  that  he  accepts  or  pays  the  bill  for  honor ;  and  he 
should  designate  for  whose  honor  he  accepts  or  pays  it,  at  the 
time,  before  the  notary  public,  and  it  should  be  noted  by  him. 
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A  general  acceptance  supra  protest  (which  is  the  phrase  used 
60th  by  merchants  and  in  law,  meaning  upon  or  after  protest) 
for  honor,  is  taken  to  be  for  honor  of  the  drawer.  The  drawee 
himself,  refusing  to  accept  it  generally,  may  thus  accept  for  the 
honor  of  the  drawer  or  an  indorser.  And  after  a  bill  is  accepted 
for  honor  of  one  party,  it  may  be  accepted  by  another  person  for 
honor  of  another  party.  And  an  acceptance  for  honor  may  be 
made  at  the  intervention  and  request  of  the  drawee. 

No  holder  is  obliged  to  receive  an  acceptance  for  honor;  he 
may  refuse  it  wholly.  If  he  receive  it,  he  should,  at  the 
maturity  of  the  bill,  present  it  for  payment  to  the  drawee,  who 
may  have  been  supplied  with  funds  in  the  meantime.  If  not 
paid,  the  bill  should  be  protested  for  non-payment,  and  then 
presented  for  payment  to  the  acceptor  for  honor. 

The  undertaking  of  the  acceptor  for  honor  is  collateral  only; 
being  an  engagement  to  pay  if  the  drawee  does  not.  It  can 
only  be  made  for  some  party  who  will  certainly  be  liable  if  the 
bill  be  not  paid ;  because,  by  an  acceptance  or  by  a  payment, 
properly  made,  for  honor,  supra  protest,  such  acceptor  or  payer 
acquires  an  actual  claim  against  the  party  for  whom  he  accepts, 
or  pays,  and  against  all  parties  to  the  bill  antecedent  to  him,  for 
<dl  his  lawful  costs,  payments,  and  damages,  by  reason  of  such 
acceptance  or  payment.  This  is  an  entire  exception  to  the  rule 
rhat  no  person  can  make  himself  the  creditor  of  another  with- 
out the  request  or  consent  of  that  other;  but  it  is  an  exception 
established  by  the  law-merchant. 

The  reason  why  bills  of  exchange  are  sometimes  accepted  or 
;;vaid  for  honor  is  to  save  the  party  for  whose  honor  this  is  done, 
frorif  the  very  heavy  damages  of  a  protested  bill. 

In  many  of  our  States  it  is  a  common  practice  to  give  a 
promissory  note,  and  include  in  it  a  confession  of  judgment,  for 
the  amount.  A  suit  may  then  be  brought  on  the  note  as  soon 
as  it  is  due  and  unpaid,  and  a  judgment  taken  out  at  once  with- 
out the  delay  of  a  trial ;  and  execution  may  issue  on  the  judg- 
ment. Sometimes  by  the  same  note  the  promisor  waives  or 
renounces  the  benefit  or  protection  of  all  exemption  laws  ;  and 
then  the  execution  may  be  satisfied  from  any  of  his  property 
that  the  sheriff  can  find. 
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(08.) 
Form  of  a  Judgment  Note  with  'Waiver. 

{Time.)  after  date,  for  value  received,  promise  to 

pay  or  bearer,  dollars,  with  interest,  and 

without  defalcation  or  stay  of  execution.     And  do  hereby  confess 

judgment  for  the  above  sum,  with  interest  and  costs  of  suit,  a  release  of  all 
errors,  and  waiver  of  all  rights  to  inquisition  and  appeal,  and  to  the  benefit 
of  all  laws  exempting  real  or  personal  property  from  levy  and  sale. 

,  {Signature.) 

Sometimes,  in  ad(\ition  to  the  above,  the  same  note  has  below 
it  a  power  of  attorney,  authorizing  the  attorney  whose  name  is 
put  into  the  blank  left  for  that  purpose  to  appear  in  court  for 
the  promisor,  and  confess  judgment.  Sometimes  the  power  is 
given  to  an  attorney  whom  the  parties  agree  upon,  and  then  n^^ 
other  attorney  can  confess  the  judgment.  It  is,  however,  far 
more  usual,  and  better,  to  insert  the  name  of  an  attorney,  and 
add,  as  in  the  following  form,  "or  any  attorney  of  any  court  of 
record." 

Sometimes  the  note  is  followed  on  the  same  paper  by  a 
power  to  confess  judgment,  and  a  waiver  of  all  right  of  exemp 
tion  ;  both  the  power  and  the  waiver  extending  beyond  the  abov6 
written  note,  and  covering  other  notes  and  bonds  and  other 
evidence  of  debt. 

(69.) 

Judgment  Note  with  fuller  Waiver,  and  Power  of 

Attorney. 

$  19 

for  value  received,  promise 

to  pay  to  the  order  of  the  sum  of  dollars,  with 
interest,  in              {time) 

{Signature.) 

Know  all  Men  by  these  Presents,  That  whereas, 
the  subscriber  now  justly  indebted  to 

upon  a  certain  promissory  note,  bearing  even  date  herewith,  for  the  sum  of 
dollars,  and  cents,  made  payable  to  the  order  of 

the  said  and  due  ,  and  may 

from  time  to  time  hereafter  become  further  or  otherwise  justly  indebted  to 
the  said  upon  bonds,  promissory  notes,  due-bills, 

and  other  written  evidences  of  debt,  made,  or  to  be  made,  indorsed  or 
accepted  by  and  held  or  owned  by  the  said 

assignee  or  assignees  hereof. 
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Now,  Therefore,  in  consideration  of  the  premises,  and  of  the  sum  of 
one  dollar  to  paid  by  the  said  the  receipt 

whereof  is  herel)y  acknowledged  do  hereby  make,  constitute,  and 

appoint  or  any  attorney  of  any  court  of  record,  to 

be  true  and  lawful  attorney,  irrevocable,  for  and  in 

name,  place,  and  stead,  to  appear  in  and  before  any  court  of  record, 
either  in  term-time  or  in  vacation,  in  any  of  the  States  or  Territories  of  the 
United  States,  at  any  time  after  the  of  said  note, 

or  of  any  such  bond,  promissory  note,  due-bill,  or  otlier  written  evidence  of 
debt,  so  already  made  or  fo  be  made,  indorsed  or  accepted  by 

as  aforesaid,  respectively,  to  waive  service  of  process,  and 
confess  a  judgment  in  favor  of  tlie  said  executors, 

administrators,  assignee  or  assignees,  or  the  legal  holder  or  holders  of  said 
note  or  of  any  one  or  more  of  such  bonds,  promissory  notes,  due-bills,  o? 
other  written  evidences  of  debt,  as  aforesaid,  for  so  much  money  as  shall 
bv  the  same  appear  to  be  due  or  owing  thereon,  with  interest  thereon 
according  to  the  tenor  and  effect  thereof  respectively,  together  with  costs  : 
also,  for  dollars  attorney's  fees,  to  be  added  to  the  amount  due 

or  owing  on  entering  up  judgment ;  also,  to  file  a  cognovit  for  the  amount 
that  may  be  so  due  or  owing,  including  attorney's  fees  as  aforesaid,  with  an 
agreement  therein  that  no  writ  of  error  or  appeal  shall  be  prosecuted  upon 
the  judgment  entered  up  by  virtue  hereof,  nor  any  bill  in  equity  filed  to 
restrain  or  in  any  manner  interfere  with  the  operation  of  said  judgment,  or 
any  execution  issued  or  to  be  issued  thereon,  and  to  release  all  errors  that 
may  intervene  in  the  entering-up  of  any  such  judgment  or  issuing  any  exe- 
cution thereon,  and  to  consent,  stipulate,  and  agree,  that  any  execution 
issued  or  to  be  issued  upon  such  judgment,  may  be  immediately  levied  upon, 
and  satisfied  out  of  any  personal  property  which  may  have  or  own, 

and  to  waive  and  relinquish  all  right  to  have 

personal  property  last  taken  and  levied  upon  to  satisfy  such  execution,  and 
also  to  consent  that  execution  may  issue  upon  any  such  judgment  immedi- 
ately. Hereby  ratifying  and  confirming  all  that  said  attorney  may  do 
by  virtue  hereof. 

And,  in  consideration  of  the  premises,  do  hereby  stipulate,  cove- 

nant, and  agree  with  the  said  executors,  administrators, 

and  with  the  assignee,  assignees,  or  the  legal  holder  or  holders  of  said  note, 
or  of  any  one  or  more  of  such  bonds,  promissory  notes,  due-bills,  or  other 
written  evidences  of  debt  as  aforesaid,  tliat  any  execution  so  issued  or  to  be 
issued  as  aforesaid,  may  first  be  levied  upon  and  satisfied  out  of  any  per- 
sonal property  which  may  have  or  own,  hereby  expressly  waiving  all 
right  to  have  personal  property  last  taken  and  levied  upon  to  satisfy 
BU''h  execution. 

Witness  hand     and  seal     this  day  of 

A.  D.  19 

{Signature.)     (Sgal.) 
L       In  Presence  ot 


aOO  NOTES  OF  HAND,  BILLS  OF  EXCHANGE,  ETC, 

(70.. 

Notarial  Protest. 

UNITED  STATES  OF    AMERICA. 


State  of 
CiTv  (or  Town)  of  and  County  of 


'SS. 


Be  it  Known  that  on  this  day  of  in  the  year  of 

our  Lord  one  thousand  nine  hundred  •  ,  at  the  request  of 

I,  Notary  Public,  duly  commissioned  and  sworn,  residing  in  the 

City  (or  Town)  of  aforesaid,  did  present  the  original  {note  or  bill 

of  exchange)  hereunto  annexed  to 
and  demanded  {payment  or  acceptance)  thereof,  which  was  refused,  stating 

Whereupon,  I,  the  said  Notary,  at  the  request  aforesaid,  did  Protest, 
and  do  hereby  publicly  and  solemnly  Protest  against  the  Drawers  and 
Endorsers  of  the  said  {note  or  bill)  and  all  others  concerned,  for  all  ex- 
change, re-exchange,  all  costs,  damages,  and  interest,  incurred  or  to  be  in- 
curred for  want  of  {payment  or  acceptance)  of  the  same. 

And  I,  the  said  Notary,  do  hereby  certify,  that  on  the  same  day  I  depos- 
ited in  the  Post  Office  at  ,  Notices  for  the  following  person^ : 


Thus  Done  and  Protested,  in  the  City  (or  Town)  of 
aforesaid  and  my  Notarial  Seal  affixed,  the  day  and  year  above  written. 

Notary  Public. 


Notice  of  Protest. 

19  . 

Sir: 

Please  take  notice,  that  a  {note  made  by,  or  bill  of  exchange  drawn  by 
on  )  for  dollars,  dated  i9oo>  payable 

and  endorsed  by  you,  is  duly  protested  for  non-payment  {or  accept- 
ance), payment  {or  acceptance)  having  been  demanded  and  refused^  and  the 
holders  look  to  you  for  the  payment  thereof. 
Respectfully, 

Notary  Puklic. 
To 
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ABSTRACT  OF  THE  DAYS  OF  GRACE  AND  HOLIDAYS 
IN  ALL  THE  STATES  AND  TERRITORIES. 

ALABAMA.  —  All  negotiable  instruments  are  governed  by  the  com- 
mercial law.  There  is  no  special  legislation  on  the  subject.  Sundays, 
Christmas  Day,  January  ist,  January  19th,  February  zzd,  April  26th,  June 
3d,  July  4th,  the  first  Monday  of  September,  Thanksgiving  Day,  Good  Fri- 
day, and  Mardi  Gras  are  holidays.  If  Christmas,  January  ist,  February  22d, 
April  26th,  or  July  4th  falls  on  Sunday,  the  Monday  following  is  a  holiday. 
Paper  falling  due  on  a  holiday  is  payable  on  the  next  succeeding  business  day. 

ARIZONA. —  Days  of  grace  are  abolished.  January  ist,  February 
22d,  May  30th,  July  4th,  December  25th,  Sundays,  thanksgiving,  arbor,  and 
election  days  are  holidays.  When  any  other  holiday  falls  on  Sunday,  the 
following  day  is  treated  as  a  legal  holiday.  Notes,  checks,  etc.,  payable  on 
a  holiday  are  due  and  collectible  on  the  day  following. 

ARKANSAS.  —  Negotiable  instruments  are  governed  by  the  rules  of 
commercial  law.  Sundays,  Jaunary  ist,  February  22d,  July  4th,  December 
25th,  and  Thanksgiving  Day  are  legal  holidays,  and  all  paper  falling  due  on 
either  of  said  days  and  entitled  to  grace,  is  payable  on  the  preceding  day. 

CALIFORNIA. —  Days  of  grace  are  not  allowed;  but  all  contracts  to 
be  performed  on  a  holiday  may  be  performed  on  the  next  day.  Sundays, 
January  1st,  February  22d,  May  30th,  July  4th,  September  9th,  the  first  Mon- 
day of  September,  Christmas,  general  election  days,  and  all  days  appointed  by 
the  Governor  or  President  as  days  of  public  fast,  thanksgiving,  or  holiday, 
are  legal  holidays.  When  any  other  holiday  falls  on  Sunday,  the  Monday 
following  is  treated  as  a  holiday. 

COLORADO.  —  Days  of  grace  are  not  allowed.  Sundays,  January  xst, 
February  12th  and  22d,  May  30th,  July  4th,  the  first  Monday  of  September, 
election  day  in  November,  December  25th,  thanksgiving  and  fast  days  are 
holidays,  and  bills  and  notes  due  on  any  of  said  days  are  payable  on  the  next 
succeeding  business  day.  When  any  holiday  falls  on  Sunday,  the  Monday 
following  is  treated   as  a  holiday. 

CONNECTICUT.  —  Days  of  grace  are  abolished.  Paper  falling  due 
on  Sunday,  January  ist,  February  12th,  February  22d,  May  30th,  July  4th, 
the  first  Monday  of  September,  December  25th,  thanksgiving  or  fast  days,  is 
payable  on  the  secular  day  not  a  holiday  next  succeeding.  A  holiday  falling 
on  Sunday  is  observed  on  Monday.  Saturday  afternoon  is  a  holiday  for 
banking  purposes,  and  paper  maturing  on  Saturday  is  payable  on  Monday, 
but  instruments  payable  on  demand  may  be  presented  for  payment  before 
twelve  o'clock. 
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DELAWARE.  —  Days  of  grace  are  abolished.  Sundays,  January  ist, 
February  12th  and  22d,  May  30th,  December  25th,  July  4th,  the  first  Monday 
of  September,  general  election  day  and  Good  Friday,  and  any  day  appointed 
for  thanksgiving,  Saturday  afternoon  in  the  city  of  Wilmington,  are  public 
holidays,  and  negotiable  instruments  due  on  such  day  or  on  the  following 
day,  when  any  holiday  falls  on  Sunday,  are  payable  on  the  next  preceding 
secular  day.  When,  however,  paper  matures  on  a  half  holiday  Saturday,  it 
is  payable  on  the  next  succeeding  secular  day. 

DISTRICT  OF  COLUMBIA.— Days  of  grace  are  abolished.  Sun- 
days, January  ist,  February  22d,  May  30th,  July  4th,  December  25th,  the 
first  Monday  of  September,  inauguration  day,  thanksgiving  and  fast  days  are 
public  holidays,  and  notes  falling  due  thereon  are  deemed  to  have  matured 
on  the  business  day  following.  When  any  other  holiday  falls  on  Sunday, 
the  following  day  is  a  holiday.  Saturday  afternoon  is  a  holiday  for  banking 
purposes. 

FLORIDA.  —  Days  of  grace  are  abolished.  Sundays,  January  ist, 
January  19th,  February  22d,  April  26th,  June  3d,  July  4th,  ist  Monday  of 
September,  December  25th,  general  election  days,  Mardi  Gras  in  all  cities  or 
towns  having  a  Carnival  Association,  and  days  of  public  thanksgiving,  fast- 
ing, and  prayer  are  public  holidays,  and  notes  falling  due  on  such  days  must 
be  presented  on  next  succeeding  business  day.  When  any  other  holiday,  ex- 
cepting January  17th  and  June  3d,  falls  on  Sunday,  the  following  Monday  is 
a  holiday.  Notes,  etc.,  falling  due  Saturday  are  payable  on  Monday,  but  if 
on  demand  may  be  presented  Saturday  before  twelve. 

GEORGIA.  — Days  of  grace  are  abolished  on  all  commercial  paper. 
Sundays,  January  ist  and  19th,  February  22d,  April  26th,  June  3d,  July  4th, 
December  25th,  the  first  Monday  of  September,  and  days  of  public  thanks- 
giving and  fast  are  holidays.  Notes,  etc.,  falling  due  on  a  holiday  are  pay- 
able on  the  business  day  next  preceding;  but  when  holiday  falls  on  Sunday, 
Monday  is  observed,  and  paper  due  on  Sunday  is  payable  on  Saturday,  and 
that  due  on  Monday  is  payable  on  Tuesday.  When  holiday  falls  on  Satur- 
day paper  due  on  Sunday  is  payable  on  Monday,  and  when  it  falls  on  Mon- 
day paper  due  that  day  is  payable  on  Tuesday. 

IDAHO. —  Days  of  grace  are  abolished.  Sundays,  January  ist,  Feb- 
ruary 22d,  the  last  Monday  in  April,  July  4th,  December  25th,  election,  fast, 
and  thanksgiving  days  are  holidays.  Paper  due  on  a  holiday  is  payable  on 
the   day  following. 

ILLINOIS.  —  Days  of  grace  are  not  allowed.  Holidays  are  Sundays, 
January  ist,  February  12th  and  22d,  May  30th,  July  4th,  December  25th,  the 
first  Monday  of  September,  general  election  days,  and  any  day  appointed  by 
the  Governor  or  President  as  a  day  of  fast  or  thanksgiving;  and  paper  fall- 
ing due  on  any  of  said  days  is  payable  on  the  following  business  day.  If 
holiday  falls  on  Sunday,  Monday  is  observed. 

INDIANA.  —  Days  of  grace  are  abolished.  Sundays,  January  ist,  Feb- 
ruary 22d,  May  30th,  July  4th,  the  first  Monday  in  September,  Thanksgiving 
Day,  Christmas  Day,  and  general  state  or  national  election  days  are  legal 
holidays,  and  in  cities  of  35,000  or  more  Saturday  after  12  o'clock  noon  is  a 
legal  half  holiday.  When  a  holiday  falls  on  Sunday,  Monday  is  observed. 
Notes,  etc.,  falling  due  on  Sunday  or  a  legal  holiday  are  payable  on  the  next 
succeeding  business  day. 

IOWA.  — ■  Days  of  grace  are  abolished.  Holidays  are  Sundays,  Janu- 
ary ist,  February  22d,  May  30th,  July  4th,  the  first  Monday  of  September, 
Christmas  Day,  general  election  day,  and  any  day  appointed  by  the  Gov- 
ernor or  President  as  a  day  of  fast  or  thanksgiving,  and  notes  and  bills  due 
on  the  same   are  payable  on   the   following  business  day. 

KANSAS.  —  Days  of  grace  are  abolished.  Sundays,  January  ist,  Feb- 
ruary 22d,  May  30th,  July  4th,  Christmas,  New  Year's  day,  general  election 
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days,  thanksgiving  and  fast  days,  and  the  first  Monday  of  September,  are 
holidays;  notes  falling  due  on  a  holiday  are  payable  on  the  next  succeeding 
business  day. 

KENTUCKY.  —  No  grace  is  allowed  on  any  negotiable  instruments. 
Sundays,  January  ist,  the  2zd  of  February,  May  30th,  4th  of  July,  Christ- 
mas Day,  general  election  days,  all  days  appointed  by  the  President  or 
Governor  as  days  of  thanksgiving  or  fasting  are  holidays.  When  any  of 
said  days  occur  on  Sunday,  the  following  day  is  to  be  observed,  but  bills  and 
notes  falling  due  on  the  same   are  payable  on  the  Saturday  previous. 

LOUISIANA.  —  Days  of  grace  are  abolished.  Holidays  are  Sundays, 
January  ist,  January  8th,  February  22d,  Good  Friday,  June  3d,  July  4th, 
November  ist,  December  25th,  Thanksgiving  Day,  ail  general  election  days, 
and  in  the  Parish  of  Orleans,  Mardi  Gras,,  and  the  ist  Monday  of  Septem- 
ber, and  in  cities  of  over  15,000  Saturdays  from  12  o'clock  noon,  and  in  cities 
of  over  50,000  whenever  a  legal  holiday  falls  on  Sunday  the  succeeding  day. 
Notes,  etc.,  falling  due  on  a  holiday  are  payable  on  the  next  succeeding 
business  day,  except  that  those  falling  due  on  Saturday  payable  on  de- 
mand may  be  presented  before  12  o'clock  noon  on  Saturday. 

MAINE.  —  Days  of  grace  are  abolished  except  on  sight  drafts.  Sun- 
days, public  fasts  and  thanksgiving,  January  ist,  February  22d,  May  30th, 
July  4th,  the  first  Monday  of  September,  and  December  25th,  are  holidays, 
and  negotiable  instruments  falling  due  on  the  same  are  payable  on  the  suc- 
ceeding business  day.  A  holiday  falling  on  Sunday  is  observed  on  Monday. 
Saturday  after  twelve  is  a  holiday  for  banking  purposes. 

MARYLAND.  —  Days  of  grace  are  abolished.  Sundays,  January  ist, 
February  22d,  May  30th,  July  4th,  December  25th,  the  first  Monday  in  Sep- 
tember, Good  Friday,  days  of  public  thanksgiving,  and  genera!  election  days, 
are  public  holidays,  and  negotiable  paper  falling  due  on  any  of  said  days  is 
payable  on  the  business  day  next  succeeding.  Paper  falling  due  on  Satur- 
day is  also  payable  on  the  next  succeeding  business  day,  but  if  payable  on 
demand  may  be  presented  on  Saturday  before   12  o'clock. 

MASSACHUSETTS.  —  No  grace  is  allowed  on  any  negotiable  in- 
strument except  sight  drafts  and  bills  of  exchange.  Instruments  falling  due 
on  Sunday  or  a  holiday  are  payable  on  the  next  succeeding  business  day. 
Those  falling  due  on  Saturday  are  to  be  presented  on  the  next  succeeding 
business  day  except  that  if  payable  on  demand  they  may  at  the  option  of 
the  holder  be  presented  for  payment  before  12  o'clock.  Holidays  are  Feb- 
ruary 22d,  April  19th,  May  30th,  July  4th,  Thanksgiving,  Christmas,  the 
first  Monday  in  September,  and  the  following  day  when  any  of  these  falls 
on    Sunday. 


MICHIGAN., —  Days  of  grace  are  allowed  on  all  bills  of  exchang 
notes,  and  drafts,  payable  at  sight  or  at  a  future  day  certain  ;  but  not  on  any 
bill,  note,  or  draft  payable  on  demand.  Bills  and  notes  maturing  on  Sunday 
or  a  legal  holiday  are  payable  on  the  day  preceding.  Holidays  are  New 
Year's  Day,  February  22d,  May  30th,  July  4th,  the  first  Monday  of  Septem- 
ber, Christmas,  general  election  days,  and  any  day  appointed  by  the  Governor 
or  President  as  a  day  of  fasting  or  thanksgiving.  When  any  holiday  falls 
on  Sunday  the  day  following  is  a  holiday.  Saturday  afternoon  is  a  holiday 
for  banking  purposes,  and  notes  falling  due  Saturday  are  payable  on  busi- 
ness  day   following. 


,,1uV»- 


204 


ABSTRACT  OF  DAYS  OF  GRACE  AND  HOLIDAYS. 


MINNESOTA.  —  Days  of  grace  are  abolished,  except  in  the  case  of 
bills  of  exchange  payable  at  sight,  and  negotiable  promissory  notes,  drafts, 
etc.,  payable  at  a  future  day  certain.  Bills,  notes,  and  drafts  payable  on 
Sunday,  Thanksgiving,  general  election  day,  the  first  Monday  of  September, 
Good  Friday,  Christmas,  New  Year's  Day,  February  12th,  February  zzd, 
May  30th,  and  July  4th,  or  on  the  following  day  when  either  of  the  last  six 
falls  on  Sunday,  are  payable  on  the  business  day  next  succeeding. 

MISSISSIPPI. —  Grace  is  allowed  on  bills  of  exchange,  notes,  and 
drafts  given  for  a  sum  certain.  Notes,  etc.,  falling  due  on  Sunday,  New 
Year's  Day,  April  26th,  the  Fourth  of  July,  Thanksgiving,  or  Christmas  Day, 
are  payable  on  the  secular  day  next  preceding. 

MISSOURI.  —  Grace  is  abolished.  Sundays,  January  ist,  February 
22d,  May  30th,  July  4th,  first  Monday  of  September,  Christmas  Day,  state 
and  national  thanksgiving  days,  and  the  day  of  the  general  state  election, 
are  public  holidays,  and  negotiable  instruments  due  thereon  are  payable  on 
the  succeeding  day.  Holiday  falling  on  Sunday  is  observed  on  Monday. 
In  cities  of  over  100,000  inhabitants,  Saturday  is  a  half-holiday,  and  notes 
falling  due  on  that  day  are  payable  Monday. 

MONTANA. — Days  of  grace  are  abolished.  Bills  and  notes  falling 
due  on  Sunday,  January  ist,  February  22d,  May  30th,  July  4th,  December 
25th,  the  first  Monday  in  September,  general  election,  fast  or  thanksgiving 
days,  are  payable  on  the  day  following.  A  holiday  falling  on  Sunday  is 
observed  on  Monday. 

NEBRASKA.  —  Grace  is  not  allowed.  Holidays  falling  on  Sunday 
are  observed  on  Monday,  and  negotiable  instruments  falling  due  on  Sunday 
or  a  holiday  are  payable  on  the  next  business  day.  Holidays  are  January  1st, 
February  22d,  April  22d,  May  30th,  July  4th,  December  25th,  the  first  Mon- 
day in  September,  Thanksgiving  and  Fast  Days. 

NEVADA.  —  Grace  is  allowed  except  on  sight  drafts.  Paper  falling 
due  on  a  holiday  is  payable  on  the  day  preceding.  Holidays  are  Sundays, 
January  ist,  February  22d,  July  4th,  Thanksgiving  and  Christmas  days,  and 
general  election   day. 

NEW  HAMPSHIRE. —  Grace  is  allowed  only  on  sight  drafts.  Ne- 
gotiable paper  due  on 'Sunday,  Thanksgiving,  Fast,  the  general  state  election, 
February  22d,  May  30th,  July  4th,  the  first  Monday  of  September,  Christmas, 
or  on  the  following  day  when  either  of  these  days  falls  on  Sunday,  is  due 
and  payable  on  the  business  day  next  succeeding. 

NEW  JERSEY.  —  Days  of  grace  are  abolished.  Bills  of  exchange  or 
promissory  notes  falling  due  on  Sunday,  Christmas,  New  Year's  day,  Feb- 
ruary' i2th,  February  22d,  May  30th,  July  4th,  the  first  Monday  of  September, 
general  election  days  and  any  day  of  public  thanksgiving  or  fasting  are 
payable  on  the  next  succeeding  secular  day,  unless  such  holiday  falls  on 
Sunday,  when  they  are  payable  on  the  Tuesday  following.  Holidays  fall- 
on  Sunday  are  observed  on  Monday.  Saturday  afternoon  is  a  holiday  for 
banking  purposes.  Notes  falling  due  on  Saturday  may  be  presented  for 
payment  before  twelve  o'clock,  or  on   the  next  business  day. 

NEW  MEXICO. — ^  Grace  is  allowed  on  notes  and  bills  of  exchange. 
Notes,  etc.,  falling  due  on  Sunday  or  a  holiday,  are  payable  on  the  next 
succeeding  business  day.  January  ist,  July  4th,  December  25th,  Thanksgiv- 
ing, general  election  days,  and  fast  days  are  legal  holidays. 
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NEW  YORK.  —  Days  of  grace  are  abolished.  Sundays,  January  ist, 
February  12th,  February  22d,  May  30th,  July  4th,  the  first  Monday  in  Sep. 
tember,  December  25th,  Saturday  afternoons,  any  general  election  day,  and 
any  day  appointed  by  the  Governor  or  President  as  a  day  of  thanksgiving 
or  fasting  are  holidays.  Bills  and  notes  falling  due  on  a  holiday  or  Satur- 
day are  payable  on  the  next  secular  or  business  day  ;  but  those  falling  due 
on  Saturday  may  be  presented  on  that  day  before  12  o'clock.  Other  holi- 
days falling  on  Sunday  are  observed  on  Monday. 

NORTH  CAROLINA. —  Grace  is  allowed  except  on  notes  and  drafts 
payable  on  demand.  January  ist  and  19th,  February  22d,  May  loth.  May 
2oth,  July  4th,  the  first  Monday  in  September,  December  25th,  Thanks- 
giving day,  and  Saturday  afternoons  are  public  holidays.  Bills  and  notes 
falling  due  on  a  holiday  on  Saturday  are  payable  on  the  next  business  day ; 
but  those  falling  due  on  Saturday  may  be  presented  on  that  day  before  12 
o'clock.     Other  holidays  falling  on  Sunday  are  observed  on  Monday. 

NORTH  DAKOTA.— Days  of  grace  are  abolished.  Notes  and  bills 
due  on  Sundays  and  holidays  are  payable  on  next  secular  day.  January  ist, 
February  12th,  February  22d,  July  4th,  December  25th,  May  30th,  general 
election  and  thanksgiving  days,  and  Sundays  are  holidays.  Other  holidays 
falling  on  Sunday  are  observed  on  Monday. 

OHIO.— Days  of  grace  are  abolished.  January  ist,  February  22d,  May 
30th,  July  4th,  the  first  Monday  in  September,  December  25th,  general  election 
days  and  any  day  appointed  by  the  Governor  of  the  State  or  the  President 
of  the  United  States  as  a  day  of  fasting  or  thanksgiving,  are  holidays,  and 
notes,  etc.,  due  on  such  days,  or  on  Sundays,  are  payable  on  the  secular  day 
next  succeeding;  if  any  holiday  fall  on  .Sunday,  the  following  Monday  is  a 
holiday.  Instruments  falling  due  on  Saturday  are  to  be  presented  for  pay- 
ment on  the  next  succeeding  business  day,  but  if  payable  on  demand,  may, 
at  the  option  of  the  holder,  be  presented  on  Saturday  before  noon. 

OKLAHOMA  TERRITORY.  —  Grace  is  allowed  on  all  negotiable  in- 
struments  except  on  checks,  unless  expressly  excepted,  but  Sundays  and 
holidays  are  excluded.  Holidays  are  January  ist,  February  22d,  May  30th, 
July  4th,  December  25th,  general  election,  fast  and  thanksgiving  days.  A 
holiday  falling  on  Sunday  is  observed  on  Monday. 

OREGON.  —  Days  of  grace  are  abolished.  Sundays,  January  ist,  Feb- 
ruary 22d,  May  30th,  July  4th,  December  25th,  the  first  Monday  of  Septem- 
ber, days  of  general  election,  fast  and  thanksgiving,  are  holidays.  Notes, 
etc.,  payable  on  a  holiday  are  due  on  the  next  business  day. 

PENNSYLVANIA. — Days  of  grace  are  abolished.  Sundays,  January 
1st,  February  12th  and  22d,  third  Tuesday  in  February  (election).  Good 
Friday,  May  30th,  July  4th,  first  Monday  in  September,  December  25th, 
first  Tuesday  after  the  first  Monday  in  November  (election  day),  fast  and 
thanksgiving  days,  are  public  holidays,  and  negotiable  paper  due  on  any  of 
said  days  is  payable  on  the  next  succeeding  secular  day.  Saturday  after- 
noons are  half-holidays,  and  notes  payable  on  Saturday  are  for  purposes  of 
protest  considered  as  if  payable  on  Monday,  but  demand  notes  may  be 
presented  Saturday  before  noon.  When  a  holiday  falls  on  Sunday,  it  ia 
observed  on  the  Monday  following. 
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RHODE  ISLAND.  — Grace  is  allowed  only  on  sight  drafts.  Sundays, 
January  ist,  July  4th,  Christmas  day,  February  22d,  and  May  30th,  or 
when  either  of  said  days  fall  on  Sunday  the  day  following  it,  the  second 
Friday  in  May,  the  first  Monday  of  September,  Sundays,  the  Tuesday  after 
the  first  Monday  in  November,  days  of  Thanksgiving  or  fast  are  holidays,  and 
payment  of  all  notes,  checks,  and  bills,  due  and  payable  on  such  holidays, 
is  to  be  made  on  the  secular  day  next  succeeding.  Saturday  after  twelve 
o'clock  is  a  holiday  for  bank  purposes. 

SOUTH  CAROLINA. —Days  of  grace  are  allowed  on  all  bills  and 
notes  drawn  at  sight.  Days  of  national  thanksgiving,  general  election,  Jan- 
uary ist  and  19th,  February  22d,  May  loth,  June  3d,  July  4th,  December  25th, 
the  first  Monday  of  September,  and  in  Charleston  County  Saturday  after  12 
o'clock,  are  holidays.  If  the  third  day  of  grace  falls  on  Sunday  or  a  holi- 
day, payment  is  to  be  made  on  the  day  after. 

SOUTH  DAKOTA. —  Grace  is  allowed  on  all  bills  of  exchange  and 
promissory  notes,  but  Sundays  and  holidays  are  excluded  in  the  computa- 
tion. January  ist,  February  22d,  July  4th,  December  25th,  May  30th,  and 
days  of  general  election  and  thanksgiving  days  are  holidays  If  any  of  the 
first  four  falls  on  Sunday,  the  Monday  following  is  a  holiday. 

TENNESSEE.  —  Days  of  grace  are  abolished.  Good  Friday,  January 
1st,  February  22d,  second  Friday  in  May,  June  3d,  July  4th,  first  Monday  in 
September,  December  25th,  Thanksgiving  day,  and  general  election  days 
are  holidays.  Holidays  falling  on  Sunday  are  observed  on  Monday.  Notes, 
etc.,  falling  due  on  Sunday  or  a  holiday  are  payable  on  the  next  succeeding 
business  day.  Those  falling  due  on  Saturday  are  payable  the  next  succeeding 
business  day,  except  that  those  payable  on  demand  may  at  the  option  of 
the  holder  be  presented  before  12  o'clock  on  Saturday,  when  that  entire  day 
is  not  a   holiday. 

TEXAS.  —  Grace  is  allowed  on  all  negotiable  notes  and  bills.  January 
ist,  February  22d,  March  2d,  April  21st,  July  4th,  December  25th,  the  first 
Monday  in  September,  general  election  days,  and  days  of  public  fasting  or 
thanksgiving  are  holidays.  If  a  holidaj'  occurs  on  Sunday,  the  next  day  is 
observed  as  a  holiday,  but  presentment  of  commercial  paper  for  acceptance 
or  payment  in  such  case  may  be  made  on  the  Saturday  previous. 

UTAH. — Grace  is  not  allowed.  January  ist,  February  22d,  April  15th, 
May  30th,  July  4th,  July  24th,  December  25th,  the  first  Monday  in  Septem- 
ber, fast  and  thanksgiving  days,  are  holidays.  Holidays  falling  on  Sunday 
are  observed  on  Monday.  Notes,  etc.,  falling  due  on  Sunday  or  a  holiday 
are  payable  on  the  next  succeeding  business  day.  Those  falling  due  oq 
Saturday  are  payable  on  Monday,  except  that  those  payable  on  demand 
may  at  the  option  of  the  holder  be  presented  before   12  o'clock  on  Saturday. 

VERMONT.  —  Days  of  grace  are  abolished.  Negotiable  paper  falling 
due  on  Sunday  or  a  legal  holiday  is  considered  due  on  the  following  busi- 
ness day.  Sundays,  January  ist,  February  22d,  July  4th,  May  30th,  August 
1 6th,  December  25th,  the  first  Monday  in  September,  fast  and  thanksgiving 
days  are  legal  holidays.  When  any  such  holiday  falls  on  Sunday  the  Mon- 
day following  is  treated   as  a  holiday. 

VIRGINIA. —  Days  of  grace  are  abolished.  January-  ist  and  i9thf 
February  a2d,  May  30th,  June  3d  in  public  schools,  July  4th,  December  25th, 
/he  first  Monday  in  September,  and  days  of  public  thanksgiving  or  fast  are 
holidays,  and  notes,  etc.,  falling  due  thereon  or  on  Saturdays  are  payable  on 
the  secular  day  next  succeeding.  When  any  holiday  falls  on  Sunday  the 
Monday  following  is  observed   as  a  holiday. 
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WASHINGTON.—  Days  of  grace  are  aholislied.  Sundays,  January  ist. 
February  :2th,  February  22d,  May  3otli,  July  4th.  ])ecenil)er  25th,  the  tirst 
Monday  in  Septeml)er,  days  of  general  election  and  thanksgiving  are  holi- 
days, and  notes  falling  due  thereon  or  on  Saturday  are  payable  on  the  next 
succeeding  secular  day.  Notes  falling  due  on  S'aturday  if  payable  on  de- 
mand may  be  presented  on  Saturday  before  12  o'clock. 

WEST  VIRGINIA. —  Days  of  grace  are  abolished.  Notes,  etc.,  fall- 
ing due  on  Sunday  or  a  holiday  are  payable  on  the  ne.xt  succeeding  busi- 
ness day,  those  falling  due  Saturday,  if  not  paid  before  noon,  are  payable 
Monday.  January  ist.  February  22d,  July  4th,  May  30th,  December  25th, 
the  first  Monday  in  September,  election  and  thanksgiving  days  are  holidays. 
A  holiday  falling  on  Sunday  is  observed  on  Monday. 

WISCONSIN. —  Days  of  grace  are  abolished.  Negotiable  paper  fall- 
ing due  on  Sunday,  January  ist,  February  22d,  May  30th,  July  4th,  Decem- 
ber 25th,  Thank.sgiving  day,  Labor  Day,  general  election  days,  is  payable 
on  the  secular  day  next  succeeding.  Holidays  falling  on  Sunday  are  ol)- 
served  on  Monday. 

WYOMING. —  Grace  is  allowed,  except  on  notes,  etc.,  payable  on  de- 
mand. January  ist,  February  12th  and  22d,  May  30th,  July  4th,  December 
25th,  Arbor  Day,  General  Election  Day,  and  the  annual  Thanksgiving  Day 
are  holidays.  If  such  holiday  falls  on  Sunday,  the  Monday  following  is  a 
legal  holiday. 


CHAPTini  XVII. 


.XGENXY, 


SECTION   I. 

AGENCY    IN    GENERAL. 

The  relation  of  principal  and  agent  implies  that  the  princi- 
pal acts  by  and  through  the  agent,  so  that  the  acts  in  fact  of 
the  agent  are  the  acts  in  law  of  the  principal  ;  and  only  whpn 
one  is  authorized  by  another  to  act  for  him  in  this  way,  and  t^ 
this  extent,  is  he  an  agent.  One  who  is  disqualified  from  con- 
tracting on  his  own  account  may  act  as  the  agent  of  another , 
thus  infants,  married  women,  and  aliens  may  act  as  agents  for 
others. 

A  principal  is  responsible  for  the  acts  of  his  agent,  not  only 
when  he  has  actually  given  full  authority  to  the  agent  thus  to 


2o8  AGENCY. 

represent  and  act  for  him,  but  when  he  has,  by  his  words,  or 
his  acts,  or  both,  caused  or  permitted  the  person  with  whom  the 
the  agent  deals  to  believe  him  to  be  clothed  with  this  authority. 
And  a  man  may  be  thus  held  as  a  principal,  either  because  he 
has  in  some  way  authorized  all  persons  to  believe  that  he  has 
constituted  some  other  man  his  agent,  or  because  he  has  author- 
ized only  the  party  dealing  with  the  supposed  agent  to  so  believe. 
For  all  responsibility  rests  upon  two  grounds,  which  are  com- 
monly united,  but  either  of  which  alone  is  sufficient ;  one,  the 
giving  of  actual  authority ;  the  other,  such  appearing  to  give 
authority  as  justifies  those  who  deal  with  the  supposed  agent  in 
believing  that  this  authority  was  given  him. 

A  general  agent  is  one  authorized  to  represent  his  principal 
in  all  his  business,  or  in  all  his  business  of  a  particular  kind 
A  particular  agent  is  one  authorized  to  do  only  a  specific  thmg 
or  a  few  specified  things.  It  is  not  always  easy  to  discriminate 
between  these ;  but  it  is  often  important,  by  reason  of  the  rule 
that  the  authority  of  the  general  agent  is  measured  by  the 
usual  scope  and  character  of  the  business  he  is  empowered  to 
transact.  By  appointing  him  to  do  that  business,  the  principal 
is  considered  as  saying  to  the  world  that  his  agent  has  all  the 
authority  necessary  to  the  doing  of  it  in  the  usual  way.  And 
if  the  agent  transcends  his  actual  authority,  but  does  not  go 
beyond  the  natural  and  usual  scope  of  the  business,  the  princi- 
pal is  bound,  unless  the  party  with  whom  the  general  agent 
dealt  knew  that  the  agent  exceeded  his  authority  For  if  an 
agent  does  only  what  is  natural  and  usual  in  transacting  busi- 
ness for  his  principal,  and  yet  goes  beyond  the  limits  prescribed 
by  him,  it  is  obvious  that  the  principal  must  have  put  particular 
and  unusual  limitations  to  his  authority ;  and  these  cannot 
affect  the  rights  of  a  third  party  who  deals  with  the  agent  in 
ignorance  of  these  limitations.  But,  on  the  other  hand,  the 
rule  is,  that,  if  an  agent  who  is  specially  authorized  to  do  a  spe- 
cific thing  exceeds  his  authority,  the  principal  is  not  bound, 
because  the  party  dealing  with  such  agent  must  inquire  for  hinv 
self,  and  at  his  own  peril,  into  the  extent  and  limits  of  the 
authority  given  to  the  agent.  Here,  however,  as  before,  if  the 
party  dealing  with  the  agent,  and  inquiring,  as  he  should,  into 
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his  authority,  has  sufficient  evidence  of  this  authority  furnished 
to  him  by  the  principal,  and,  in  his  dealings  with  the  agent,  acts 
within  the  limits  of  the  authority  thus  proved,  he  cannot  h^ 
affected  by  any  reservations  and  limitations  made  secretly  by 
the  principal,  and  wholly  unknown  to  the  person  dealing  with 
the  agent. 

SFXTION  II. 

HOW    AUTHORITY    MAY    BE   GIVEN   TO    AN   AGENT. 

It  may  be  given  under  seal,  or  in  writing  without  seal,  or 
orally.  If  given  by  a  written  instrument,  this  instrument  is 
called  a  Power  of  Attor^t^y,  of  which  we  shall  give  various 
forms  at  the  close  of  this  chapter.  An  oral  appointment  author- 
izes the  agent  to  makv,  a  written  contract,  but  not  to  execute 
instruments  under  seal  But  an  instrument  under  seal,  signed 
and  sealed  in  the  principal's  presence,  and  by  his  request  and 
authority,  will  be  regarded  as  the  principal's  deed,  made  by  him- 
self. One  employed  by  another  to  act  for  him  in  the  usual 
trade  or  business  of  the  agent,  as  auctioneer,  broker,  or  the  like, 
acquires  thereby  authority  to  do  all  that  is  necessary  or  usua^ 
in  that  business.  And  if  a  person  puts  his  goods  into  the  cus 
tody  of  another  whose  ordinary  and  usual  business  it  is  to  sell 
such  goods,  he  authorizes  the  whole  world  to  believe  that  this 
person  has  them  for  sale,  and  any  person  buying  them  honestl)', 
in  this  belief,  would  hold  them. 

Therefore,  if  fraudulent  by-bidding  be  procured  or  permitted 
by  the  auctioneer,  even  without  the  knowledge  of  the  owner  of 
the  goods,  the  owner  is  answerable  for  this  fraud  of  his  agent, 
and  the  buyer  has  a  right  to  refuse  to  take  the  goods.  So 
neither  party  is  bound  until  the  agreement  of  sale  is  completed. 
Therefore  the  auctioneer  may  withdraw  any  article,  and  a  bidder 
may  withdraw  any  bid,  until  the  article  is  "knocked  down,'* 
but  not  afterwards  ;  for  then  the  sale  is  completed,  and  th' 
property  in  (or  ownership  of)  the  article  passes  to  the  buyer. 

If  one  is   repeatedly  employed  to  do  certain  things, — as  a 

wife  or  a  son  to  sign  bills  or  receipts  ;  or  domestic   servant  to 

make  purchases  ;  or  a  merchant  or  broker  to  sign  policies,  and 

the  like, — in  all  these  cases,  one   dealing  with  the  person  thus 
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usually  employed,  is  justified  in  believing  him  authorized  to  do 
those  things  with  the  assent  and  approbation  of  his  employer, 
and  in  the  same  way  in  which  he  has  done  them,  but  not  in  any 
other  way.  Thus,  if  a  servant  is  usually  employed  to  buy,  but 
always  for  cash,  this  implies  no  authority  to  buy  on  credit. 

An  agency  may  be  confirmed  and  established,  and  in  fact 
created,  by  a  subsequent  adoption  and  ratification  ;  and  a  rati- 
fication relates  back  to  the  original  transaction  ;  and  a  corpora 
tion  is  bound  by  the  ratification  of  an  agent's  acts,  in  the  same 
manner  as  an  individual  would  be.  But  nc  ratification  is  effec- 
tual to  bind  the  principal,  unless  made  by  the  principal  with  a 
knowledge  of  all  the  material  facts.  And  there  can  be  ratifica- 
tion only  where  the  act  is  done  by  one  purporting  to  be  an  agent, 
ur  by  an  assumed  authority.  Generally,  one  who  receives  and 
holds  a  beneficial  result  of  the  act  of  another  as  his  agent,  is 
tiot  permitted  to  deny  such  agency  ;  and  in  some  cases  this  is 
extended  even  to  acts  of  such  agent  under  seal. 

Thus,  if  an  agent  sell  under  seal  property  of  a  supposed 
principal,  an  individual  or  a  corporation,  and  receive  payment, 
and  hand  this  over  to  the  principal,  if  the  principal  could  show 
that  the  agent  had  no  authority,  he  might  avoid  the  sale,  and 
/ecover  the  property  ;  but  he  could  not  do  this  and  also  hold  the 
money  paid  for  it.  And  if  one,  knowing  that  another  has  acted 
as  his  agent,  does  not  disavow  the  authority  as  soon  as  he  con- 
veniently can,  but  lies  by  and  permits  a  person  to  go  on  and  deal 
with  the  supposed  agent,  or  to  lose  an  opportunity  of  indemni- 
fying himself,  this  is  an  adoption  and  confirmation  of  the  acts  of 
the  agent.  Nor  can  a  supposed  principal  adopt  a  part  for  his 
own  benefit,  and  repudiate  the  rest  of  the  supposed  agency  ;  he 
must  adopt  the  whole  or  none. 

If  an  agent  makes  a  sale,  and  his  principal  ratifies  the  sale, 
he  thereby  ratifies  the  agent's  representations  made  at  the  time 
of  the  sale  and  in  relation  to  it,  and  is  bound  by  them. 

The  whole  subject  of  mercantile  agency  is  influenced  and 
governed  by  mercantile  usage.  Thus,  as  to  the  difference 
between  factors  and  brokers,  the  law  adopts  a  distinction  usual 
among  merchants,  although  it  may  not  always  be  regarded  by 
them.     A  factor  is  a  mercantile  agent  for  sales  and  purchases. 
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who  has  possession  of  the  goods  ;  a  broker  is  such  agent,  but 
without  possession  of  the  goods.  Hence,  a  factor  may  act  for 
his  principal,  and  yet  in  his  own  name,  because  the  actual 
owner,  by  delivering  to  him  the  goods,  gives  to  him  the  appear- 
ance of  an  owner ;  but  a  broker  must  act  only  in  the  name  of 
his  principal. 

A  purchaser  of  goods  from  a  factor  may  set  off  against  the 
price  a  debt  due  from  the  factor,  unless  he  buys  the  goods  know- 
ing  that  they  are  another's  ;  not  so,  if  the  purchaser  buy  from  a 
broker.  Again,  a  factor  has  a  lien  on  the  goods  for  his  claims 
against  his  principal  ;  but  a  broker  generally  has  not. 

One  may  be  a  factor  as  to  all  rights  and  duties,  who  is  called 
a  broker ;  as  an  exchange-broker,  who  has  notes  for  sale  on  dis- 
count, certificates  of  stock,  etc.,  delivered  into  his  possession  ; 
and  such  broker,  being  actually  a  factor,  would  have  a  lien  on 
the  policies  of  insurance  or  other  documents  held  by  him,  for 
his  commissions  and  charges  about  those  documents. 

A  cashier  of  a  bank,  or  other  official  person,  may  be  an  agent 
for  those  whose  officer  he  is,  or  for  others  who  employ  him.  He 
has,  without  special  gift,  all  the  authority  necessary  or  usual  to 
the  transaction  of  his  business.  But  he  cannot  bind  his  employ- 
ers by  any  unusual  or  illegal  contract  made  with  their  customers. 
The  same  law,  and  the  same  qualifications,  apply  to  the  case  of 
officers  of  railroad  companies,  or  other  corporations.  Their  acts 
bind  their  employers  or  companies,  so  far  as  they  have  authorized 
those  acts,  or  have  justified  those  who  dealt  with  the  officers  in 
believing  that  the  officers  possessed  such  authority  but  no 
further. 

Nor  would  the  acts  or  permissions  of  such  officer  have  any 
validity  if  they  violate  his  official  duties,  c>.ad  are  certainly  and 
obviously  beyond  his  power,  even  if  sanctioned  by  his  directors  ; 
as  if  the  cashier  of  a  bank  permitted  overdrawing,  or  the  like. 
And  all  parties  who  deal  with  such  agent  in  such  a  transaction 
would  be  unable  to  hold  the  principal ;  for  the  law  would  con- 
sider  them  as  knowing  that  the  officer  could  have  no  right  to 
do  such  things. 

Therefore,  the  general  agent  of  a  corporation,  clothed  with  a 
certain  power  by  the  charter  or  the  lawful  acts  of  the  corpora- 
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tion,  may  use  that  power  for  an  authorized,  or  even  a  prohibited 
purpose,  in  his  dealings  with  an  innocent  third  party,  and  render 
the  corporation  liable  for  his  acts,  if  they  be  really  within  the 
power  given  him,  or  seem  to  be  within  it  by  the  fault  or  act  of 
the  corporation  ;  but  not  otherwise.  Thus,  a  treasurer  of  a  cor- 
poration has  no  power  to  release  a  claim  which  belongs  to  the 
corporation. 

SECTION  III. 

EXTENT   AND   DURATION    OF    AUTHORITY. 

A  GENERAL  authority  may  continue  to  bind  a  principal  after 
its  actual  revocation,  if  the  agency  were  known,  and  the  revoca- 
tion be  wholly  unknown  to  the  party  dealing  with  the  agent, 
without  that  party's  fault. 

An  authority  to  sell-implies  an  authority  to  sell  on  credit,  il 
that  be  usual  ;  otherwise  not ;  and  if  an  agent  sells  on  credit 
without  any  authority,  or  by  exceeding  his  authority,  the  princi- 
pal may  claim  his  goods  from  the  purchaser,  or  hold  the  agent 
responsible  for  their  price.  Neither  an  auctioneer,  nor  a  broker 
employed  to  sell,  has  any  right  to  sell  on  credit,  unless  this 
authority  is  given  him  expressly,  or  by  some  known  and  estab 
lished  usage.  And  the  agent  is  generally  responsible  if  he 
mixes  the  goods  of  his  principal  with  his  own,  in  such  a  manner 
as  to  confuse  them  together,  or  takes  a  note  payable  to  himself, 
unless  this  be  authorized  by  the  usage  of  the  trade. 

If  the  agent  (or  factor)  takes  a  note  payable  to  himself,  and 
becomes  bankrupt,  such  note  belongs  to  his  principal,  and  nr  t 
to  the  agent's  assignees. 

A  power  to  sell  gives  a  power  to  warrant,  where  there  is  a 
distinct  usage  of  making  such  sales  with  warranty,  and  the  want 
of  authority  to  warrant  is  unknown  to  the  purchaser,  withont  his 
fault ;  and  not  otherwise.  Thus,  it  has  been  held  that  an  author- 
ity to  sell  a  horse  implies  an  authority  to  sell  with  warranty, 
because  horses  are  usually  sold  with  warranty.  A  general 
authority  to  sell  goods  carries  with  it  an  authority  to  sell  by 
sample.  General  authority  to  transact  business,  or  even  to 
receive  and  discharge  debts,  does  not  enable  an  agent  to  accept 
or  indorse  bills  or  notes,  so  as  to  charge  his  principal.     Indeed, 
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special  authorities  to  indorse  arc  construed  strictly.  But  this 
authority  may  be  implied  from  the  previous  usage  of  the  agent, 
recognized  and  sanctioned  by  the  principal.  Where  a  confi- 
dential clerk  was  accustomed  to  draw  bills  for  his  employer,  and 
this  employer  had  authorized  him  in  one  instance  to  indorse, 
and  on  two  other  occasions  had  received  money  obtained  by  his 
indorsement  of  his  employer's  name,  the  court  held  that  a  jury 
might  consider  the  clerk  authorized  generally  to  indorse  for  his 
employer.  An  agent  to  receive  cash  has  no  authority  to  take 
bills  or  notes,  except  bank-notes. 

If  an  agent  sells  and  makes  a  material  representation  which 
he  believes  to  be  true,  and  the  principal  knows  it  to  be  false, 
and  does  not  correct  it,  this  is  the  fraud  of  the  principal,  and 
avoids  the  sale. 

If  an  agency  be  justly  implied  from  general  employment,  it 
may  continue  so  far  as  to  bind  the  principal  after  his  withdrawal 
of  the  authority,  if  that  withdrawal  be  not  made  known,  in  such 
way  as  is  usual  or  proper,  to  all  who  deal  with  the  agent  as 
such. 

Revocation,  generally,  is  always  in  the  power  and  at  the  will 
of  the  principal.  His  death  operates  of  itself  a  revocation.  But 
the  death  of  an  agent  does  not  revoke  the  authority  of  a  sub- 
agent  appointed  by  the  agent  under  an  authority  given  him  by 
the  principal.  If  the  power  be  coupled  with  an  interest, — as 
where  one  gives  a  person  power  to  sell  goods  and  apply  the 
money  for  his  own  benefit,  or  the  like, — or  if  it  is  given  for 
a  valuable  consideration,  and  the  continuance  of  the  power  is 
requisite  to  make  the  interest  available,  then  it  cannot  be  revoked 
at  the  pleasure  of  the  principal.  Marriage  of  a  woman  revokes 
a  revokable  authority  given  by  her  while  single. 

If  an  agent  to  whom  commercial  paper  is  given  for  collection 
be  negligent  or  mistaken  about  it,  and  so  in  fault  towards  his 
principal,  the  measure  of  his  responsibility  is  the  damage  actually 
sustained  by  his  principal. 

If  a  bank  receive  notes  or  bills  for  collection,  although  charg- 
ing no  commission,  the  possible  use  of  the  money  is  consideration 
enough  to  make  them  liable  as  agents  having  compensation  ; 
that  is,  liable  for  any  want  of  due  and  legal  diligence  and  care. 
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But  if  the  bank  exercise  proper  skill  and  care  in  the  choice  of 
a  collecting  agent,  or  of  a  notary,  or  other  person  or  ofificer, 
to  do  what  may  be  necessary  in  relation  to  the  paper  committed 
to  them,  the  bank  is  not  liable  for  his  want  of  care  or  skill. 

In  general,  an  exigency,  or  even  necessity,  which  would 
make  an  extension  of  the  power  of  an  agent  very  useful  to  his 
employer,  will  not  give  that  extension.  A  master  of  a  ship, 
however,  may  sell  it,  in  case  of  necessity,  or  pledge  it  by  bot- 
tomry, to  raise  money.  But  this  is  a  peculiar  effect  of  the  law- 
merchant,  to  be  considered  more  fully  in  the  chapter  on  the 
Law  of  Shipping  ;  and  no  such  general  rule  applies  to  ordinary 
agencies. 

SECTION  IV. 

THE  EXECUTION  OF  AUTHORITY. 

Generally,  an  authority  must  be  conformed  to  with  great 
strictness  and  accuracy  ;  otherwise,  the  principal  will  not  be 
bound,  although  the  agent  may  be  bound  personally.  But  the 
old  strictness  is  now  abated  considerably;  and,  whatever  be  the 
form  or  manner  of  the  signature  of  a  simple  contract,  it  will  be 
held  to  bind  the  principal,  if  that  were  the  certain  and  obvious 
intent.  In  the  case  of  sealed  instruments,  the  ancient  severity 
is  more  strictly  maintained. 

That  the  authority  must  be  conformed  to  with  strict  accuracy. 
in  all  matters  of  substance,  is  quite  certain  ;  but  the  wholK 
instrument  will  be  considered,  in  order  to  ascertain  the  inten  • 
tion  of  the  parties  and  the  extent  of  authority.  A  power  given 
to  two  cannot  be  executed  by  one ;  but  some  exception  to  the 
rule  as  to  joint  power  exists  in  the  case  of  public  agencies,  and  also 
in  many  commercial  transactions.  Thus,  either  of  two  factors — 
whether  partners  or  not — may  sell  goods  consigned  to  both. 
And  where  there  are  joint  agents,  whether  partners  or  not 
notice  to  one  is  notice  to  both. 

In  commercial  matters,  usage,  or  the  reason  of  the  thing, 
laay  sometimes  seem  to  add  to  an  authority  ;  so  far,  at  least,  as 
is  requisite  for  the  full  discharge  of  the  duty  committed  to  the 
agent  in  the  best  and  most  complete  manner.  Thus,  it  is  held 
that  an  agent  to  get  a  bill  discounted  may  indorse  it  'In  the  name 
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of  his  principal,  unless  he  is  expressly  forbidden  to  indorse.  Sd 
a  broker,  employed  to  procure  insurance,  may  adjust  a  loss  under 
the  same ;  but  he  cannot  give  up  any  advantages,  rights,  or 
securities  of  the  assured,  by  compromise  or  otherwise,  without 
special  authority. 

SECTION  V. 

LIABILITY   OF    AN    AGENT. 

Generally,  an  agent  makes  himself  liable  by  his  express 
agreement,  or  by  transcending  his  authority,  or  by  a  material 
departure  from  it,  or  by  concealing  his  character  as  agent,  or  by 
such  conduct  as  renders  his  principal  irresponsible,  or  by  his 
own  bad  faith.  If  he  describes  himself  as  agent  for  some 
unnamed  principal,  he  is  not  liable,  unless  he  is  proved  to  be 
the  real  principal.  If  an  agent  execute  an  instrument  the  lan- 
guage of  which  would  hold  him  personally,  he  cannot  exonerate 
himself  by  showing  that  in  fact  he  signed  it  as  agent,  and  that, 
this  was  known  to  the  other  party.  Because  this  would  be  tc> 
vary  the  terms  of  a  written  contract  by  evidence,  which  is  nol' 
permitted,  as  we  have  before  stated. 

A  party  with  whom  an  agent  deals  as  agent  cannot  hold  him 
personally,  on  the  ground  that  he  transcended  or  departed  from 
his  authority,  if  that  party  knew  at  the  time  that  the  agent  did 
so.  If  he  exceeds  his  authority,  he  is  liable  on  the  whole  con 
tract,  although  a  part  of  it  is  within  his  authority.  One  who. 
having  no  authority,  acts  as  agent,  is  personally  responsible. 
But  if  an  agent  transcends  his  authority  through  an  ignorance 
of  its  limits,  which  is  actual  and  honest,  and  is  not  imputable  to 
his  own  neglect  of  the  means  of  knowledge,  he  would  not  be 
held,  unless  an  innocent  party  dealing  with  him  as  agent  would 
otherwise  suffer  loss. 

SECTION  VI. 

RIGHTS   OF   ACTION    GROWING    OUT    OF    AGENCY. 

If  an  agent  intrusted  with  goods  sell  the  same  without 
authority,  the  principal  may  affirm  the  sale,  and  sue  the  buyer 
for  the  price,  or  he  may  disaffirm  the  sale,  and  recover  the  goods 
from  the  buyer. 
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In  case  of  a  simple  contract,  that  is,  a  contract  not  under 
seal,  an  undisclosed  principal  may  show  that  the  nominal  party 
was  actually  his  agent,  and  thus  make  himself  actually  a  party 
to  the  contract,  and  sue  upon  it ;  but  if  the  other  party  has  pre- 
viously  in  good  faith  settled  with  the  supposed  agent,  or  paid 
him  anything,  in  cash  or  by  charge,  or  in  account,  this  othei 
party  must  not  lose  by  the  coming  forward  of  the  principal.  So, 
too,  an  undisclosed  principal,  when  discovered,  may  be  made 
liable  on  such  contract ;  but  would  be  protected,  if  his  accounts 
or  relations  with  his  agent  had  been  in  the  meantime  changed  in 
good  faith,  so  as  to  make  it  detrimental  to  him  to  be  held  liable. 
If  one  sells  to  an  agent,  knowing  him  to  be  an  agent,  and  know- 
ing who  is  his  principal,  and  elects  to  charge  the  goods  to  the 
Ugent  alone,  he  cannot  afterwards  transfer  the  charge  to  the 
principal. 

Notice  to  an  agent,  before  the  transaction  goes  so  far  as  to 
fender  the  notice  useless,  is  notice  to  the  principal.  And  knowl- 
edge obtained  by  an  agent  in  the  course  of  the  transaction  itself 
is  the  same  thing  as  knowledge  of  the  principal.  Notice  to  an 
officer  or  member  of  a  corporation  is  notice  to  that  corporation, 
if  the  officer  or  member,  by  appointment,  or  by  usage,  had 
authority  to  receive  it  for  the  corporation ;  but  notice  to  any 
member  is  not  necessaiily  notice  to  a  corporation. 

SECTION  VII. 

HOW    A    PRINCIPAL   IS    AFFF.CTED    P.Y   THE   ACTS    OF    HIS    AGENT. 

If  an  agent  makes  a  fraudulent  representation,  a  principal 
would  be  liable  for  resulting  injury,  although  personally  ignorant 
and  innocent  of  the  wrong;  nor  can  he  take  any  benefit  there- 
from. A  principal  cannot,  of  course,  restrict  his  liability  by 
calling  himself  an  agent,  although  this  is  sometimes  attempted 

Payment  to  an  agent  of  money  due  to  the  principal  binds 
the  principal  only  when  it  is  made  to  the  agent  in  the  regular 
course  of  business.  Payment  to  a  sub-agent  appointed  by  the 
agent,  but  whose  appointment  is  not  authorized  by  the  principal, 
binds  the  agent,  and  renders  him  liable  to  the  principal  for  any 
loss  of  the  money  in   the  sub-agent's  hands.     Where  a  legacy 
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was  left  to  a  tradesman,  and  the  executors  paid  it  to  a  shopman 
who  was  in  the  habit  of  receiving  daily  payments,  this  was  held 
not  a  sufficient  payment  to  discharge  the  executors.  And,  gen- 
erally, a  shopman  authorized  to  receive  money  at  the  counter, 
or  any  person  authorized  to  receive  money  at  any  particular 
place  or  in  any  particular  way,  is  not  thereby  authorized  to 
receive  it  in  any  other  place  or  in  any  other  way.  Nor  is  the 
principal  bound,  if  the  agent  be  authorized  to  receive  the  money, 
but,  instead  of  actually  receiving  it,  discharge  a  debt  due  from 
him  to  the  payer,  and  then  give  a  receipt  as  for  money  paid  to 
his  principal,  unless  it  can  be  shown  that  he  has  special  authority 
to  receive  payment  in  this  way,  or  that  such  payment  is  justified 
by  known  usage. 

In  general,  although  a  principal  may  be  responsible  for  the 
deliberate  fraud  of  his  agent  in  the  execution  of  his  employment, 
1  c  is  not  responsible  for  his  criminal  acts,  unless  he  expressly 
commanded  them.  There  is,  however,  a  class  of  cases  in  which 
the  principal  has  intrusted  property  to  his  agent,  and  the  agent 
has  used  it  illegally  ;  and  this  act  of  the  agent  is  evidence,  which, 
if  unexplained  and  unanswered,  suffices  to  render  the  principal 
liable  criminally,  without  proof  of  his  direct  participation  in  the 
act  itself.  The  smuggling  of  goods,  the  issue  of  libellous  pub- 
lications, and  the  sale  of  intoxicating  liquors,  by  agents,  belong 
to  this  class. 

SECTION   VIII. 

MUTUAL   RIGHTS    AND    DUTIES    OF    1M<INCH'AL   AND    AGENT. 

An  agent  cannot  depart  from  his  instructions  without  making 
himself  liable  to  his  principal  for  the  consequences.  In  deter- 
mining the  purport  or  extent  of  his  instructions,  custom  and 
usage  in  like  cases  will  often  have  great  influence  ;  because, 
on  the  one  hand,  the  agent  is  eiititlcd  to  all  the  advantages 
which  a  knowm  and  established  usage  would  give  him  ;  and,  on 
the  other,  the  principal  has  a  right  to  expect  that  his  agent  will 
conduct  himself  according  to  such  usage.  But  usage  is  never 
permitted  to  prevail  over  express  instructions.  A  principal  who 
accepts  the  benefit  of  an  act  done  by  his  agent  beyond  or  aside 
from  his  instructions,  discharges  the  agent  from  responsibility 
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therefor.  And  any  unnecessary  delay  in  renouncing  the  trans- 
action, or  any  endeavor  to  wait  and  make  a  profit  out  of  it,  is 
an  acceptance  of  the  act.  But  if  the  agent  has  bought  goods  for 
his  principal  without  authority,  the  latter  may  renounce  the 
purchase,  and,  nevertheless,  hold  the  goods  as  security  for  his 
money,  if  that  has  been  advanced  on  them. 

In  general,  every  agent  is  entitled  to  indemnity  from  his 
principal,  when  acting  in  obedience  to  his  lawful  orders,  or  when 
he,  in  conformity  with  his  instructions,  does  an  act  which  is  not 
wrong  in  itself,  and  which  he  is  induced  by  his  principal  to 
suppose  right  at  that  time. 

An  attorney  or  agent  cannot  appoint  a  sub-attorney  or  agent, 
unless  authorized  to  do  so  expressly,  or  by  a  certain  usage,  or 
by  the  obvious  reason  and  necessity  of  the  case.  Thus,  a  con- 
signee or  factor  for  the  sale  of  merchandise  may  employ  a 
broker  to  sell,  when  this  is  the  usual  course  of  business.  A 
sub-agent,  appointed  without  such  authority,  is  only  the  agent 
of  the  agent,  and  not  the  agent  of  the  principal ;  unless  his 
appointment  is  in  some  way  authorized  or  confirmed  and  ratified 
by  the  principal. 

An  agent  is  bound  to  use,  in  the  affairs  of  his  principal,  all 
that  care  and  skill  which  a  reasonable  man  would  use  in  his  own. 
And  he  is  also  bound  to  the  utmost  good  faith.  Where,  how- 
ever, an  agent  acts  gratuitously,  without  an  agreement  for 
compensation,  or  any  legal  right  to  compensation  growing  out 
of  his  services,  he  will  not  be  held  responsible  for  other  thaAi 
gross  negligence.  A  strictly  gratuitous  agent  will  be  held  re- 
sponsible for  property  intrusted  to  him,  if  it  be  lost  or  injured 
by  his  gross  negligence. 

For  any  breach  of  duty,  an  agent  is  responsible  for  the 
whole  injury  thereby  sustained  by  his  principal;  and,  generally, 
a  verdict  against  the  principal  for  misconduct  of  the  agent 
measures  the  claim  of  the  principal  over  against  the  agent. 
The  loss  must  be  capable  of  being  made  certain  and  definite; 
and  then  the  agent  is  responsible,  if  it  could  not  have  happened 
but  for  his  misconduct,  although  not  immediatelv  caused  by  it. 
Thus,  where  an  insurance-broker  was  directed  to  effect  insurance 
on  goods  "from  Gibraltar  to  Dublin,"  and  caused  the  policy  to 
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be  made,  "beginning  from  the  lading  of  the  goods  on  board," 
and  they  were  laden  on  board  at  Malaga,  and  went  thence  to 
Gibraltar,  and  sailed  for  Dublin,  and  were  lost  on  the  voyage, 
so  that  the  policy  did  not  cover  them  because  they  were  not 
laden  at  Gibraltar,  this  was  held  to  be  gross  negligence  on  his 
part,  and  he  was  held  responsible  for  the  value  of  the  goods. 

If  any  agent  embezzles  his  employer's  property,  it  is  quite 
clear  that  the  employer  may  reclaim  it  whenever  and  wherever 
he  can  distinctly  trace  and  identify  it.  Ikit  if  it  be  blended 
indistinguishably  with  the  agent's  own  goods,  and  the  agent  die 
or  become  insolvent,  the  principal  can  claim  only  as  a  common 
creditor,  as  against  other  creditors  ;  but  as  against  the  factor  or 
agent  himself,  the  whole  belongs  in  law  to  the  principal ;  because 
the  factor  or  agent  had  no  right  thus  to  mix  up  the  property  of 
another  with  his  own,  and  if  he  chooses  to  do  so,  he  must  lose 
all  of  his  own  property  that  cannot  be  separated  from  that 
which  is  not  his  own. 

An  agent  employed  to  sell  property  cannot  buy  it  himself; 
nor,  if  employed  to  buy,  can  he  buy  of  himself  ;  unless  express]  ' 
authorized  to  do  so.  Nor  can  a  trustee  purchase  the  property 
he  holds  in  trust  for  another.  But  the  other  party  may  ratify 
and  confirm  such  sale  or  purchase  by  his  agent ;  and  he  will  do 
this  by  accepting  the  proceeds  and  delaying  any  objection  for  a 
long  time  after  the  wrongful  act  is  made  known  to  him.  AniJ 
if  a  trustee  or  agent  to  sell  property  buys  it,  not  in  his  ow)\ 
name,  but  through  somebody  else,  the  sale  is  void. 

Among  the  obvious  duties  of  all  agents  is  that  of  keeping 
an  exact  account  of  their  doings,  and  particularly  of  all 
pecuniary  transactions.  After  a  reasonable  time  has  elapsed, 
the  court  will  presume  that  such  an  account  was  rendered, 
accepted,  and  settled.  Otherwise,  every  agent  might  always 
remain  liable  to  be  called  upon  for  such  account.  Moreover,  he 
is  liable  not  only  for  the  balances  in  his  hands,  but  for  interest; 
or  even,  where  there  has  been  a  long  delay  to  his  own  profit,  he 
might  be  liable  for  compound  interest,  on  the  same  ground  on 
which  it  has  been  charged  in  similar  cases  against  executors, 
trustees,  and  guardians.  No  interest  whatever  would  be  charged, 
if  such  were  the  intention  of  the  parties,  or  the  effect  of  the 
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bargain  between  them ;  and  this  intention  may  be  inferred 
cither  from  direct  or  circumstantial  evidence, — -as  the  nature  of 
the  transaction,  or  the  fact  that  the  principal  knew  that  the 
Bioney  lay  useless  in  the  agent's  hands,  and  made  no  objection 
or  claim. 

The  general  rule  is,  that  a  principal  may  revoke  his  agency, 
and  an  agent  may  throw  up  the  agency,  at  pleasure.  But  neither 
would  be  permitted  to  exercise  this  power  in  an  unfair  and 
mjurious  manner  which  circumstances  do  not  require  or  justify, 
without  being  responsible  to  the  other  party  for  any  damages 
caused  by  his  wrongful  act. 

Insanity  revokes  authority,  especially  if  legally  ascertained. 
But  if  the  principal,  when  sane,  gave  an  authority  to  his  agent, 
and  a  third  party  acts  with  the  agent  in  the  belief  of  his 
authority,  but  after  the  insanity  of  the  principal  has  revoked  it,, 
the  insanity  not  being  known  to  this  third  party,  this  revocation 
will  not  be  permitted  to  take  effect  to  the  injury  of  this  third 
party. 

SECTION  IX. 

•  FACTORS    AND   BROKERS. 

All  agents  who  sell  goods  for  their  principals,  and  guarantee 
the  price,  are  said  in  Europe  to  act  under  a  del  credere  coinniis- 
tion.  In  this  country,  this  phrase  is  seldom  used,  nor  is  such 
guaranty  usually  given,  except  by  commission-merchants.  And 
where  such  guaranty  is  given,  the  factor  is  so  far  a  surety,  that 
his  employers  must  first  have  recourse  to  the  principal  debtor. 
Still  his  promise  is  not  "a  promise  to  pay  the  debt  of  another," 
within  the  Statute  of  Frauds.  Nor  does  he  guarantee  the  safe 
arrival  of  the  money  received  by  him  in  payment  of  the  goods, 
and  transmitted  to  his  employer,  but  he  must  use  proper  caution 
in  sending  it.  And  if  it  is  agreed  that  he  shall  guarantee  the 
remittance,  and  charge  a  commission  for  so  doing,  he  is  liable, 
although  he  does  not  charge  the  commission.  If  he  takes  a 
note  from  the  purchaser,  this  note  is  his  employer's  ;  and  if  he 
takes  depreciated  or  bad  paper,  he  must  make  it  good. 

A  broker  or  factor  is  bound  to  the  care  and  skill  properly 
belonging  to  the  business  which  he  undertakes,  and  is  responsi- 
ble for  the  want  of  it. 
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A  factor  intrusted  with  goods  may  pledge  them  for  advances 
to  his  principal,  or  for  advances  to  himself  to  the  extent  of  his 
lien  for  charges  and  commissions.  And  his  power  to  pledge 
them,  which  grows  out  of  the  law-merchant,  has  been  much 
enlarged  by  statute  in  many  of  our  States. 

The  mere  wishes  or  intimations  of  his  employer,  if  suffi- 
ciently distinct,  have  the  force  of  instructions.  Thus,  in  New 
York,  a  principal  wrote  to  his  factor,  stating  that  he  thought 
there  was  a  short  supply  of  the  good5  he  had  consigned,  and 
giving  facts  on  which  his  opinion  was  founded,  and  concluded, 
*'I  have  thought  it  best  for  you  to  take  my  pork  out  of  the 
market  for  the  present,  as  thirty  days  will  make  an  important 
change  in  the  value  of  the  article."  This  was  considered  by 
the  court  to  be  a  distinct  instruction,  binding  upon  the  factor; 
and  he  was  therefore  held  liable  for  the  loss  caused  by  sellinij 
the  pork  within  the  thirty  days. 

All  instructions  the  agent  or  factor  must  obey;  but  may 
still,  as  we  have  already  stated,  depart  from  their  letter,  if  in 
good  faith,  and  for  the  certain  benefit  of  his  employer,  in  an ' 
unforeseen  exigency.  Having  possession  of  the  goods,  he  may 
insure  them ;  but  is  not  bound  to  do  so,  nor  even  to  advise 
insurance,  unless  requested,  or  unless  a  distinct  usage  makes 
this  his  duty.  He  has  much  discretion  as  to  the  time,  terms, 
and  manner  of  a  sale,  but  must  use  this  discretion  in  good  faith. 
For  a  sale  which  is  precipitated  by  him  without  reason  and 
injuriously  is  void,  as  unauthorized.  If  he  send  goods  to  his 
principal  without  order,  or  contrary  to  his  duty,  the  principal 
may  return  them,  or,  acting  in  good  faith  and  for  the  benefit  of 
the  factor,  may  sell  them  as  the  factor's  goods. 

Although  a  factor  charges  no  guaranty  commission,  he  is 
liable  to  his  principal  for  his  own  default ;  so  he  is  if  he  sells  on 
credit,  and,  when  it  expires,  takes  a  note  to  himself;  but  if  he 
takes  at  the  time  of  the  sale  a  negotiable  note  from  a  party  in 
fair  credit,  and  the  note  is  afterward  dishonored,  this  is  the  loss 
of  his  employer,  unless  the  factor  has  guaranteed  it. 

If  he  sells  the  goods  of  many  owners  to  one  purchaser, 
taking  a  note  for  the  whole  to  himself,  and  gets  it  discounted 
for  his  own  use  or  accommodation,  he  is  then  liable  without  any 
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guaranty  for  the  payment  of  that  note.  So  he  is  if  he  gets 
discounted  for  his  own  use  a  note  taken  wholly  for  his  princi- 
pal's goods.  But  he  may  discount  the  note  to  reimburse  himself 
for  advances,  without  making  himself  liable.  If  he  sends  his 
own  note  for  the  price  to  his  employer,  he  must  pay  it. 

As  a  factor  has  possession  of  the  goods,  he  may  use  his  own 
name  in  all  his  transactions,  even  in  suits  at  law :  but  a  broker 
can  buy,  sell,  receipt,  &c.,  only  in  the  name  of  his  employer. 
So,  a  factor  has  allien  on  the  goods  in  his  hands  for  his  advances, 
his  expenses,  and  his  commissions,  and  for  the  balance  of  his 
general  account.  And  the  factor  may  sell  from  time  to  time 
enough  to  cover  his  advances,  unless  there  be  something  in  his 
employment  or  in  his  instructions  from  which  it  may  be  inferred 
that  he  had  agreed  not  to  do  so.  But  a  broker,  having  no 
possession,  has  no  lien.  The  broker  may  act  for  both  parties, 
and  often  does  so.  But,  from  the  nature  of  his  employment,  a 
factor  should  act  only  for  the  party  employing  him. 

A  broker  has  no  authority  to  receive  payment  for  the  goodi> 
he  sells,  unless  that  authority  be  given  him,  expressly  or  by 
usage.  Nor  will  payment  to  a  factor  discharge  a  debtor  who 
has  received  notice  from  the  principal  not  to  make  such  pay- 
ment. 

Generally,  neither  factor  nor  broker  can  claim  their  com- 
missions until  their  whole  service  be  performed,  and  in  good 
faith,  and  with  proper  skill,  care,  and  industry  ;  and  their 
negligence  may  be  given  in  evidence  either  to  lessen  their 
compensation  or  commissions,  or  to  bar  them  altogether.  But 
if  the  service  begins,  and  is  interrupted  wholly  without  tliCir 
fault,  they  may  claim  a  proportionate  compensation.  If  either 
bargains  to  give  his  whole  time  to  his  employer,  he  will  not  be 
permitted  to  derive  any  compensation  for  services  rendered  to 
other  persons.  Nor  can  either  have  any  valid  claim  against 
any  one  for  illegal  services,  or  those  which  \'iolate  morality  or 
public  policy. 

A  principal  cannot  revoke  an  authority  given  to  a  factor, 
after  advances  made  by  the  factor,  without  repaying  or  securing 
the  factor. 

The  distinction   between  a  foreign  and  a  domestic  factor  is 
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quite  important,  as  they  have  quite  different  rights,  duties,  and 
powers,  by  the  law-merchant  generally.  A  domestic  factor  is 
one  who  is  employed  and  acts  in  the  same  country  with  his 
principal.  A  foreign  factor  is  one  employed  by  a  principal  who 
lives  in  a  different  country ;  and  a  foreign  factor  is  as  to  third 
parties — for  most  purposes  and  under  most  circumstances — a 
principal.  Thus,  they  cannot  sue  the  principal,  because  they 
are  supposed  to  contract  with  the  factor  alone,  and  on  his 
zredit,  although  the  principal  may  sue  them  ;  and  a  foreign 
factor  is  personally  liable,  although  he  fully  disclose  his  agency, 
and  his  principal  is  known. 

The  following  forms  of  powers  of  attorney  are  those  most 
frequently  required  ;  and  from  them,  by  suitable  alterations, 
powers  of  attorney  may  be  framed  for  any  purpose : 

(71.) 
Po"wer  of  Attorney. 

Know  all  Men  by  these  Presents,  That  I  {the  name  of  the 

principal  or  party  appointing)  of  (residence) 

have  constituted,  ordained,  and  made,  and  in  my  stead  and  place  put,  and 
by  these  presents  do  constitute,  ordain,  and  make,  and  in  my  stead  and 
place  put  {name  of  attorney)  to  be  my  true,  sufficient,  and  lawful  attornej' 
for  me  and  in  ray  name  and  stead  to  {here  set  forth  the  purposes  for  which 
the  power  is  given) 

Giving  and  hereby  granting  unto  him,  the  said  attorney,  full  power  anc 
authority  in  and  about  the  premises  ;  and  to  use  all  due  means,  course,  ana 
process  in  law,  for  the  full,  effectual,  and  complete  execution  of  the  busi- 
ness afore  described  ;  and  in  my  name  to  make  and  execute  due  acquittance 
and  discharge  ;  and  for  the  premises  to  appear,  and  the  person  of  me  the 
constituent  to  represent  before  any  governor,  judges,  justices,  officers,  and 
ministers  of  the  law  whatsoever,  in  any  court  or  courts  of  judicature,  and 
there  on  my  beh  ilf,  to  answer,  defend,  and  reply  unto  all  actions,  causes, 
matters,  and  tilings  whatsoever  relating  to  tlie  premises.  Also  to  submit 
any  matter  in  dispute,  res])ecting  the  premises,  to  arbitration  or  otherwise  ; 
with  full  power  to  make  and  substitute,  for  the  purposes  aforesaid,  one  or 
more  attorneys,  under  him,  my  said  attorney,  and  the  same  again  at  pleasure 
to  revoke.  And  generally  to  say,  do,  act,  transact,  determine,  accomplish, 
and  finish  all  matters  and  things  whatsoever  relating  to  the  premises,  as 
fully,  amply  and  effectually,  to  all  intents  and  purjjoses,  as  I  the 

said  constituent,  if  present,  ought  or  might  personally,  although  the  matte/ 
should  require  more  special  authority  than  is  herein  comprised.  I 
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the  said  constituent  ratifying,  allowing,  and  holding  firm  and  valid  all  what- 
soever my  said  attorney  or  his  substitutes  shall  lawfully  do,  or  cause  to  be 
done,  in  and  about  the  premises,  l)y  virtue  of  these  presents. 

In  Witness  Whereof,  I    have   hereunto   set   my  hand    and   seal  this 
day  of  in  the  year  of  our  Lord  nineteen  hundred  and 

(Signature.)     (Seal.) 
Signed,  Sealed,  and  Delivered  in  Presence  of  us 

Sometimes  a  power  of  attorney  is  given  without  any  power 
of  substitution.  This  may  be  by  inadvertence,  or  because  it 
was  not  intended  that  the  attorney  should  substitute  anybody 
in  his  place.  Afterwards,  it  is  desired  to  give  him  this  power 
to  substitute  others.  And  this  may  be  done  by  a  separate 
instrument. 

(72.) 
Power  of  Substitution. 

Enow  all  Hen  by  these  Presents,  That  I 
by  virtue  of  the  power  and  authority  to  me  given,  in  and  by  the  letter  oi 
attorney  of  {ihe  principal)  which  is  hereunto  annexed  {or  describea 

without  being  anitr.xed),  do  make,  substitute  and  appoint  {name  of  sub- 

stitute) as  well  for  me  as  the  true  and  lawful  attorney  and  substitute  of  the 
said  constituent  named  in  the  =aid  letter  of  attorney,  to  do,  execute,  anci 
perform  all  and  everything  requisite  and  necessary  to  be  done,  as  fully,  to 
all  intents  and  purposes,  as  the  said  constituent  or  I  myself  could  do  it 
personally  present ;  hereby  ratifying  and  confirming  all  that  the  said  attorney 
and  substitute  hereby  made  shall  do  in  the  premises  by  virtue  hereof  and  of 
the  said  letter  of  attorney. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and  seal  the 
day  of  in  the  year  of  our  Lord  one  thousand  nine  hundred 

and 

(Signature.)        (Seal.) 

Executed  and  Delivered  in  the  Presence  of 

(73.) 
Power  of  Attorney  in  a  Shorter  Form. 

Know  all  Men  by  these  Presents,  That  I  {name  of  principal) 

have  made,  constituted  and  appointed,  and  by  these  presents  do  make,  con- 
stitute and  appoint         {name  of  attorney)  my  true  and  lawful  attorney  for 
me  and  in  my  name,  place,  and  stead  to 
(here  describe  the  thing  to  be  done\ 

giving  and  granting  unto  my  said  attorney  full  power  and  authority  to  do 
ar.d  perform  all  and  every  act  and  thing  whatsoever  requisite  and  necessary 
to  be  done  in  and  about  the  premises,  as  fully  to  all  intents  and  ;jarT3oses. 
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as  I  might  or  could  do  if  personally  present,  with  full  power  of  substitution 
and  revocation,  hereby  ratifying  and  confirming  all  that  my  said  attorney  or 
his  substitute  shall  lawfully  do  or  cause  to  be  done  by  virtue  hereof. 
In  Witness  Whereof,  I  have  hereunto  set  my  hand  and  seal  the 

day  of  in  the  year  one  thousand  nine  hundred 

and 

{Signature.)        {Seal.) 
Executed  and  Delivered  in  the  Presence  of 

(74.) 
Full  Power  of  Attorney  to  demand  and  recover  Debts. 

Know  all  Men  by  these  Presents,  That  I  {name  0/ principal) 

have  constituted,  ordained  and  made,  and  in  my  stead  and  place  put,  and  by 
these  presents  do  constitute,  ordain,  and  make,  and  in  my  stead  and  place 
put  {name  of  attorney)  to  be  my  true,  sufficient  and  lawful  attorney  for 

me  and  in  my  name  and  stead,  and  to  my  use,  to  ask,  demand,  levy,  require, 
recover  and  receive  of  and  from  all  and  every  person  or  persons  whomso- 
ever the  same  shall  or  may  concern,  all  and  singular  sum  and  sums  o* 
money,  debts,  goods,  wares,  merchandise,  effects  and  things,  whatsoever 
and  wheresoever  they  shall  and  mav  be  found  due,  owing,  payable,  belong- 
ing and  cominj;;  unto  me  the  constituent,  by  any  ways  and  means  whalsoevei 

Giving-  and  hereby  Granting-  unto  my  said  attorney  full  and  whole 
strength,  power  and  authority  in  and  about  the  premises  :  and  to  take  anil 
use  all  due  means,  course  and  process  in  the  law,  for  the  obtaining  and 
recoverin;j;  the  same  ;  and  of  recoveries  and  rece'pts  thereof,  and  in  m\ 
name  to  make,  seal  and  execute  due  acquittance  and  disciiarge;  and  for  the- 
premises  to  appear,  and  the  person  of  me  the  constituent  to  represept 
liefore  any  governor,  judges,  juslices.  officers  and  minsters  of  the  law 
whatsoever,  in  any  court  or  courts  of  judicature,  and  there,  on  mv  i  ehal', 
to  answer,  defend  and  reply  unto  all  actions,  causes,  matters  and  things 
whatsoever,  relating  to  the  premises.  Also  to  subinit  any  matter  in  dispute 
to  arbitration  or  otherwise,  with  full  power  to  make  and  substitute  one  or 
more  attorneys  under  my  said  attorney,  and  the  same  again  at  pleasure  to 
revoke.  And  generally  to  say,  do,  act,  transact,  determine,  accomplish  and 
finish  all  matters  and  things  whatsoever,  relating  to  the  premises,  as  fully, 
amply,  and  effectually,  to  all  intents  and  purposes,  as  I  the  said  constituent 
if  present,  ought  or  might  personally,  although  the  matter  should  require 
more  special  authority  than  is  herein  comprised,  I  the  said  constituent 
ratifying,  allowing  and  holding  firm  and  valid,  all  and  whatsoever  my  said 
attorney  or  his  substitutes  shall  lawfully  do,  or  cause  to  be  done,  in  and 
about  the  premises,  by  virtue  of  these  presents. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and  seal,  this 

day  of  in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 

{Signature.)  {Seal.) 

Signed,  Sealed  and  Delivered  in  presence  of  us, 
15 
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(76.) 
Power  of  Attorney  to  sell  and  deliver  Chattels. 

Enow  all  Men  by  these  Presents,  That  I,  tlie  undersigned,  for  value 
received,  do  hereby  constitute  and  appoint 

to  be  my  true  and  lawful  attorney,  for  me  and  in  my  name  and 
behalf,  to  sell,  transfer,  and  deliver  unto  or  any 

other  person  or  persons  {here  describe  the  things  to  be  sold) 
And  further,  one  or  more  persons  under  him  to  substitute  with  like  power. 
In  Witness  Whereof,   I  have  hereunto  set  my  hand  and  seal  this 

day  of  19 

{IVitnesses.)  {Signature.)        {Seal.) 

(76.) 

Power  of  Attorney  given  by  Seller  to  Buyer, 

Know  all  Men  by  these  Presents,  That  I 
for  value  received,  have  bargained,  sold,  assigned,  and  transferred,  and  by 
these  presents  do  bargain,  sell,  assign,  and  transfer,  unto  {name  of  the 

buyer)  the  following  articles,  namely,  {describe  the  articles)  and  I  do 

hereby  constitute  and  appoint  the  said  {the  buyer)  my  true  and  lawful 

attorney  irrevocable,  for  me  and  in  my  name  and  stead,  but  to  his  use,  to 
sell,  assign,  transfer,  and  set  over  all  or  any  part  of  the  said  {the  goods) 

and  for  that  purpose  to  make  and  execute  all  necessary  acts  of  assignment 
and  transfer,  and  one  or  more  persons  to  substitute  with  like  full  power, 
hereby  ratifying  and  confirming  all  that  my  said  attorney  or  his  substitute  or 
substitutes  shall  lawfully  do  by  virtue  hereof. 

In  Witness  Whereof,   I  have  hereunto  set  my  hand  and  seal,  the 

day  of  one  thousand  nine  hundred 

aad 

{Signature.)     {Seal.) 
Signed,  Sealed,  and  Delivered  in  Presence  of 

(77.) 

Power  of  Attorney  to  sell  Shares  of  Stock,  with  Ap- 
pointment by  Attorney  of  Substitute. 

Enow  all  Men  by  these  Presents,  That,  for  value  received,  I  {name 
tf  the  principal)  oi  do  hereby  make,  constitute,  and 

appoint  irrevocably,  my  true  and  lawful  attorney  (with 

power  of  substitution),  for  and  in  my  name  and  on  my  behalf,  to  sell,  assign, 
and  transfer  unto  {name  of  buyer)  share     now   standing   in   my  name 

in  the  capital  or  joint  stock  of  the 
And  my  said  attorney  is  hereby  fully  empowered  to  make  and  pass  all  neces- 
sary acts  for  the  said  assignment  and  transfer. 

Witness  my  hand  and  seal,  19 

{Signature.)    {Seal.) 
Si'^ti.f'l.  Srnled,  and  Delivered  in  the  Presence  of 
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For  value  received,  I  appoint,  irrevocably,  {name  of  the  substitute)  as  my 
•nibstitute,  with  all  the  powers  alcove  fjiven  to  me. 

"Witness  my  hand  and  seal,  19 

{Signature.)    {Seal.) 
Signed,  Sealed,  and  Delivered  in  the  Presence  of 

(78.) 
Power  of  Attorney  to  Subscribe  for  Stock, 
Know  all  Men  by  these  Presents,  That  I,  the  undersigned,  do  hereby 
Irrevocably  constitute  and  appoint  to  be  my  true  and 

lawful   attorney,  for  me  and  in  my  name  and  behalf  to  subscribe  for 
shares  in  the  capital  stock  of  the  And  further,  one  or  more 

persons  under  him  to  substitute  with  like  power. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and  seal,  this 

day  of  19 

Witnesses  present,  {Seal.) 

(79.) 
Proxy,  or  Power  of  Attorney  to  Vote. 

Know  all  Men  by  these  Presents,  That  I         {name  of  the  principal) 

of  do  hereby  appoint  to  be  my  substitute 

and  proxy  for  me,  and  in  my  name  and  behalf  to  vote  at  any  election  of 

directors  or  other  officers,  and  at  any  meeting  of  the  stockholders  of  the 

,  as  fully  as  I  might  or  could  were  1  personally  present. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and  seal,  this 

day  of  19 

Witnesses  present,  {Signature^ 

(80.) 
Proxy,  Revoking  all  Previous  Proxies. 
Know  all  Men  by  these  Presents,    That   I,  the   undersigned,   stock- 
holder in  the  {name  of  the  company)  do  hereby  appoint 

my  true  and  lawful  attorney,  with  power  of  substitution, 
for  me  and  in  my  name  to  vote  at  the  meeting  of  the  stockholders  in  said 
company,  to  be  held  at  or  at  any  adjournment 

thereof,  with  all  the  powers  1  should  possess  if  personally  present,  hereby 
revoking  all  previous  proxies. 

19        . 
Witnessy  (Signature.)  '' 

(81.) 
Proxy,  with  Affidavit  of  Ownership,  in  Use  in  New  York. 
Know  all  Men  by  these  Presents,  That  I,  do  hereby 

constitute  ard  appoint  my  attorney  an(l  agent  for  me 

and  in  my  name,  place,  and  stead,  to  vote   as  my  proxy  at  any  election  of 
directors  of  the  according  to  the  numSer  of 

votes  I  should  be  entitled  to  vote  if  then  personally  present. 


228  PARTNERSHIP. 

In  Witness  "Whereof,  I  have  hereto  set  my  hand  and  seal,  this 
day  of  one  thousand  nine  hundred  and 

(Signature^     {Seai.) 
Signed,  Sealed,  and  Delivered  in  Presence  of 

I  do  swear  {or  affirm)  that  the  shares  on  which  my  attorney  and 
i^nt  in  the  above  proxy  is  authorized  to  vote,  do  not  belong,  and  are  no* 
hypwjthecated  to  the  said  company,  and  that  they  are  not  hypothecated  or 
pledged  to  any  other  corporation  or  person  whatever  ;  that  such  shares  have 
not  been  transferred  to  me  for  the  purpose  of  enabling  me  to  vote  thereoa 
at  the  ensuing  election,  and  that  I  have  not  contracted  to  sell  or  transfer 
them  upon  any  condition,  agreement,  or  understanding,  in  relation  to  mj 
manner  of  voting  at  the  said  election. 

Sworn  to  this  day  of  19        ,  before  me, 

{Signature^ 
(82.) 

Power  to  Receive  Dividend. 

Snow  all  Men  by  these  Presents,  That  I,  of 

do  authorize,  constitute,  and  appoint  to  receivt 

from  the  {name  of  the  company)  the  dividend  now  due  to  me  on  al 

stock  standing  to  my  name  on  the  books  of  the  said  company,  and  receipi 
for  the  same  ;  hereby  ratifying  and  confirming  all  that  may  lawfully  be  done 
in  the  premises  by  virtue  hereof. 

Witness   my  hand  and  seal,  this  day  of  19 

{Signature^    {Seal^ 

Signedy  Sealed,  and  Delivered  in  the  Presence  of 
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PARTNERSHIP. 


SECTION  I. 

WHAT   A    PARTNERSHIP   IS. 

When  two  or  more  persons  combine  their  property,  labor,  or 
skill,  for  the  transaction  of  business  for  their  common  profit, 
they  enter  into  partnership.  Sometimes  the  word  "firm"  is 
used  as  synonymous  with  partnership ;  sometimes,  however,  it 
means  only  the  copartnership-name. 
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A  single  joint  transaction,  out  of  which,  considered  by 
jtself,  neither  profit  nor  loss  arises,  will  nut  create  a  partner- 
ship,  If  a  joint  purchase  be  made,  and  each  party  then  takci 
his  distinct  and  several  share  of  the  goods,  this  is  no  part 
nership. 

Any  persons  competent  to  transact  business  on  their  own 
account  may  enter  into  partnership  for  that  purpose,  and  no 
others. 

SECTION    II. 

HOW  A  PARTNERSHP  MAY  BE  FORMED. 

No  especial  form  or  manner  is  necessary.  It  may  be  by  oral 
agreement,  or  by  a  written  agreement,  which  may  have  a  seal 
*'X  not.  But  the  liability  and  authority  of  the  partners  begin 
•vrith  the  actual  formation  of  the  partnership,  and  do  not  wait 
ivDr  the  execution  of  any  articles.  In  general,  if  there  be  an 
agreement  to  enter  into  business,  or  into  some  particular  trans- 
action, together,  and  share  the  profits  and  losses,  this  constitutes 
a  partnership,  which  is  just  ?is  extensive  as  the  business  pro- 
posed to  be  done,  and  not  more  so.  The  parties  may  agree  to 
share  the  profits  in  what  proportion  they  choose  ;  but  in  the 
absence  of  any  agreement,  the  law  presumes  equal  shares. 

They  may  agree  as  to  any  way  of  dividing  the  losses,  or 
even  that  one  or  more  partners  alone  shall  sustain  them  all, 
without  loss  to  the  rest.  And  th's  agreement  is  valid  as  between 
>hemselves;  but  it  will  not  protect  those  partners  who  were  to 
sustain  no  loss  from  responsibility  to  third  parties,  unless  the 
third  parties  knew  of  this  agreement  between  the  partners,  and 
gave  credit  accordingly.  If  A,  B,  &  C,  being  partners,  agree 
that  A  should  not  lose  anything  by  their  business,  and  a 
person  knowing  this  bargain  dealt  with  the  firm  on  the  credit 
of  B  &  C,  he  could  not  call  on  A.  But  an  agreement  exempt- 
ing partners  from  loss  generally,  or  from  loss  beyond  the 
amount  invested,  will  only  operate  between  the  partners,  unless 
it  can  be  shown  that  the  third  party  not  only  knew  the  agree- 
ment, but  contracted  with  the  firm  on  the  basis  of  this  agree- 
ment. And,  generally,  stipulations  in  articles  of  copartnership 
limiting  the  power  of  a  partner,  are  not  binding  on  third  parties 
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who  are  ignorant  of  them.  Each  partner  is  absolutely  respon  .« 
ble  to  every  creditor  of  the  copartnership  for  the  whole  amount 
of  the  debt.  And  if  thereby  obliged  to  suffer  loss,  his  only 
remedy  is  against  the  other  partners. 

Although  partners  may  agree  and  provide  as  they  will  in 
their  articles,  a  long  neglect  of  these  provisions  will  be  regarded 
as  a  mutual  waiver  of  them. 

Persons  may  be  liable  as  partners  to  third  parties  or  strangers, 
who  are  not  partners  as  between  themselves.  Whether  they 
are  partners  as  to  each  other  would  generally  be  determined  by 
the  intention  of  the  parties,  as  drawn  from  their  contract, — 
whether  oral  or  written, — under  the  ordinary  rules  of  evidence 
and  construction.  But  whether  one  is  liable  as  a  partner  to  one 
who  deals  with  the  firm  must  depend  in  part  upon  his  intention, 
but  more  upon  his  acts  ;  for  if  by  them  he  justifies  those  who 
deal  with  the  firm  in  thinking  him  a  partner  in  that  business, 
he  must  bear  the  responsibility ;  as  if  he  declare  that  he  has  a 
joint  interest  in  the  property,  or  conducts  the  business  of  the 
firm  as  a  partner,  accepting  bills,  or  suffers  his  name  to  be  used 
upon  cards,  or  in  advertisements,  or  on  signs,  or  in  any  similar 
manner.  The  declarations  or  acts  of  one  person  cannot, 
however,  make  another  person  liable  as  partner,  without 
co-operation  or  consent,  by  word  or  act,  on  his  part.  The  rule 
is  this :  that  one  who  thus  holds  himself  out  as  a  partner,  when 
he  really  is  not  one,  is  responsible  to  a  creditor  who  on  these 
grounds  believed  him  to  be  a  partner;  but  not  te  one  who 
knew  nothing  of  the  facts,  or  who,  knowing  them,  knew  also 
that  this  person  was  not  a  partner. 

A  secret  partner  is  one  who  is  actually  a  partner  by  partici- 
pation of  profit,  but  is  not  avowed  or  known  to  be  such  ;  and  a 
dormant  partner  is  one  who  takes  no  share  in  the  conduct  or 
control  of  the  business  of  the  firm.  Both  of  these  are  liable 
to  creditors  (even  if  the  creditors  did  not  know  them  to  be 
members  of  the  firm),  on  the  ground  of  their  interest  and 
participation  in  the  profits,  which  constitute,  with  the  property 
of  the  firm,  the  funds  to  which  creditors  may  look  for  payment. 
A  nominal  partner  is  one  who  holds  himself  out  to  the  world  as 
such,  but  is  not  so  in  fact.     He  is  liable  to  creditors  of  the  firm, 


HOW  A  PARTNERSHIP  MAY  BE  DISSOLVED. 


231 


on  the  ground  that  he  justifies  them  in  trusting  the  firm  on  his 
credit,  and,  indeed,  invites  them  to  do  so  by  declaring  himself 
to  be  a  partner. 

The  principal  test  of  membership  in  a  mercantile  firm  is 
said  to  be  the  participation  in  the  profits.  Thus,  if  one  lend 
money  to  be  used  in  a  business,  for  which  he  is  to  receive  a 
share  in  the  profits,  this  would  make  him  a  partner  ;  and  if  he 
is  to  receive  lawful  interest,  and,  in  addition  thereto,  a  share  of 
the  profits,  this  would  generally  make  him  liable  as  a  partner  to 
a  creditor  of  the  firm. 

Sometimes  a  clerk  or  salesman,  or  a  person  otherwise 
employed  for  the  firm,  receives  a  share  of  the  profits,  instead 
of  wages.  I'ormerly  it  was  held,  that  if  such  person  received 
any  certain  share,  say  "  one-tenth  part  of  the  net  annual  profits," 
this  made  him  liable  as  a  partner;  but  if  he  received  "a  salary 
equal  in  amount  to  one-tenth  of  the  net  profits,"  this  did  not 
make  him  a  partner.  Now,  the  courts  would  look  more  at  the 
actual  intention  of  the  parties,  and  their  actual  ownership  of 
an  interest  in  the  funds  of  the  partnership,  and  not  be  governed 
by  the  mere  phraseology  used.  If  in  fact  he  works  for  wages, 
although  these  wages  are  measured  by  the  profits,  he  is  no 
partner,  and  therefore  not  liable  for  the  debts,  as  every  part- 
ner is. 

Hence,  factors  and  brokers  for  a  commission  on  the  profits, 
masters  of  vessels  who  engage  for  a  share  of  the  profits,  or 
seamen  employed  in  whale-ships,  are  none  of  them  partners. 

A  partnership  usually  has  but  one  business  name  ;  but  there 
does  not  seem  to  be  any  legal  objection  to  the  use  of  two 
names,  especially  for  distinct  business  transactions ;  as  A  B  & 
Co.  for  general  business,  and  the  name  of  A  C  &  Co.  for 
the  purpose  of  making  or  indorsing  negotiable  paper. 

SECTION  III. 

HOW  A  PARTNERSHIP  MAY  r.E  DISSOLVED. 

If  the  articles  between  the  partners  do  not  contain  an 
agreement  that  the  partnership  shall  continue  for  a  specified 
time,  it  may  be  dissolved  at  the  pleasure   of    either   partner. 
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But  no  partner  can  exercise  this  power  wantonly  and  injuriously 
to  the  other  partners,  without  making  himself  responsible  for 
the  damage  he  thus  causes.  If  there  be  a  provision  that  the 
partnership  shall  continue  a  certain  time,  this  is  binding. 

If  either  partner  were  to  undertake  to  assign  his  interest, 
for  the  purpose  of  withdrawing  from  the  firm,  against  the  will 
of  the  partners,  without  good  reason,  and  in  fraud  of  his  express 
agreement,  a  court  of  equity  would  interfere  and  prevent  him. 
For  the  assignment  of  a  partner's  interest,  or  of  his  share  of 
the  profits,  operates  at  once  a  dissolution  of  the  partnership. 

Such  assignment  may  transfer  to  the  assignee  the  whole 
interest  of  the  assignor,  but  cannot  give  him  a  right  to  become 
a  member  of  the  firm.  There  seems  to  be  an  exception  to  this 
rule  where  the  partnership  is  very  numerous,  and  the  manner 
cf  holding  shares,  by  scrip  or  otherwise,  indicates  the  original 
ivitention  of  making  the  shares  transferable.  Such  a  partner- 
ship is  in  effect  a  joint-stock  company;  which  form  of  associa- 
tion is  not  usual  here,  because  incorporation  is  better,  and  is 
eSksily  obtained. 

Death  of  a  general  or  even  of  a  special  partner  operates  a 
viissolution  ;  and  the  personal  representatives  of  the  deceased 
do  not  take  his  place,  unless  there  be  in  the  articles  an  express 
provision  that  they  shall.  And  such  provisions  are  construed 
Q.S  giving  the  heirs  or  personal  representatives  the  right  oi 
electing  whether  to  become  partners  or  not.  If  either  party 
is  unable  to  do  his  duty  to  the  partnership,  as  by  reason  of 
insanity  or  a  long  imprisonment,  or  if  he  be  guilty  of  materia? 
wrong-doing  to  the  firm,  a  court  of  equity  will  decree  a  dissolu 
tion.  And  if  the  original  agreement  were  tainted  with  fraud, 
the  court  will  declare  it  void,  from  its  beginning. 

Whenever  a  court  of  equity  decrees  a  dissolution  of  the 
partnership,  it  will  also  decree  that  an  account  be  taken  between 
the  partners,  if  requested  by  either  partner.  And  if  necessary 
to  do  justice,  it  will  decree  a  sale  of  the  effects  and  a  distribu- 
tion of  the  proceeds,  after  a  consideration  of  all  the  facts  of  the 
case  and  the  whole  condition  of  the  firm.  Such  a  decree  will 
be  made  if  a  partner  die  or  become  bankrupt. 

If  the  whole  interest  of  a  copartner  is  levied  upon  and  sold 
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cn  execution,  this  makes  a  dissolution,  and  the  purchaser 
becomes, — like  every  other  assignee  of  a  partner, — not  a  part- 
ner, but  only  a  tenant  in  common  (that  is,  a  joint  owner)  with 
the  other  partners ;  but  if  the  levy  and  sale  are  only  of  a  part, 
which  may  be  severed  from  the  rest,  this  may  not  operate  a 
dissolution  except  as  to  that  part. 

If  one  partner  retires,  this  operates  in  law  a  dissolution,  and 
the  remaining  partners  constitute  in  law  a  new  firm,  although 
in  fact  the  old  firm  frequently  continues  and  goes  on  with  its 
business,  with  or  without  new  members,  as  if  it  were  the  same 
firm. 

The  partner  retiring  should  withdraw  his  name  from  the 
firm,  and  give  notice,  by  the  usual  public  advertisement,  of  his 
retirement,  and  also,  by  personal  notice,  by  letter  or  otherwise, 
to  all  who  usually  do  business  with  the  firm  ;  and  after  such 
notice  he  is  not  responsible,  even  if  his  name  be  retained  in  the 
firm  by  the  other  partners,  if  this  is  done  without  his  consent. 
Nor  is  he  responsible  to  any  one  who  has  in  any  way  actual 
knowledge  of  his  retirement. 

A  dormant  or  secret  partner  is  not  liable  for  a  debt  cons 
tracted  after  his  retirement,  although  he  give  no  notice,  becawsa 
his  liability  does  not  rest  upon  his  giving  his  credit  to  the  firija, 
but  upon  his  being  actually  a  partner. 

SECTION  IV. 

THE    PROPERTY    OF    THE    PARTNERSHIP. 

A  PARTNERSHIP  may  hold  real  estate  as  well  as  personal 
estate,  and  a  partnership  may  be  formed  to  trade  in  land,  or  to 
cultivate  land.  But  the  rules  of  law  in  respect  to  real  estate, 
as  in  relation  to  title,  conveyance,  dower,  inheritance,  and  the 
like,  make  some  difference.  As  far,  however,  as  is  compatible 
with  thjcse  rules,  it  seems  to  be  agreed  that  the  real  estate  of 
the  partnership  is  treated  as  if  it  were  personal  property,  if  it 
have  been  purchased  with  the  partnership  funds  and  for  part- 
nership purposes. 

There  is  some  difficulty  in  explaining  this  matter  to  those 
who  are  not  acquainted  with  the  peculiar  law  of  real  estate. 
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Thus,  no  sale  of  land  is  valid  except  by  deed,  recorded ;  and 
only  one  who  is  thus  a  grantee  under  seal  by  record  has  a 
legal  title.  But  a  court  of  equity  acknowledges  and  protects  an 
equitable  title  in  those  who  really  possess  all  the  interest  in  the 
land,  as  partners  do  who  have  paid  for  it,  though  it  stands  in  the 
name  of  one  partner  only.  But  a  court  of  equity  cannot  disre- 
gard the  laws  of  conveyance  and  record,  and  therefore  say  that 
this  partner  is  the  only  legal  owner,  but  that  he  owns  the  land 
as  trustee  for  the  firm.  And  then  they  compel  him  to  sell  it,  or 
otherwise  dispose  of  it,  as  the  interests  of  the  firm  or  of  their 
creditors  require. 

So  land  thus  purchased  does  not  go  to  the  heirs  of  the  part- 
ner or  partners  in  whose  name  it  may  stand,  but  is  first  subject 
to  the  debts  of  the  firm,  and  then  to  the  balance  which  may  be 
due  to  either  partner  on  winding  up  their  affairs.  But  when 
these  debts  and  claims  are  adjusted,  any  surplus  of  the  real 
estate  will  then  descend  as  real  estate,  and  not  as  personal 
estate. 

Improvements  made  with  partnership  funds  on  the  real 
estate  of  a  partner  will  be  regarded  as  partnership  property. 

The  widow  has  her  dower  only  after  the  above-mentioned 
debts  and  claims  are  adjusted.  And  while  the  legal  title  is  prO' 
tected,  as  it  must  be  for  the  purpose  of  conveyance  and  other 
similar  purposes,  the  person  holding  this  legal  title  will  be  held 
as  a  trustee  for  the  partnership  if  the  partnership  be  entitled  to 
the  beneficiary  interest. 

But  a  purchaser  of  partnership  real  property,  without • 
notice  or  knowledge,  from  a  partner  holding  the  same  by  legal 
title,  is  protected  against  the  other  partners.  If,  however,  the 
purchaser  has  such  knowledge,  the  conveyance  may  be  avoided 
as  fraudulent,  or  he  may  be  held  as  trustee,  the  land  being  in 
his  hands  chargeable  with  the  debts  and  claims  of  the  partnet 
ship. 

SECTION  V. 

THE   AUTHORITY   OF   EACH     PARTNER,    AND   THE   JOINT    LIABILITY   OF    THK 

PARTNERSHIP. 

This  authority  is  very  great,  because  the  law-merchant 
makes  each  partner  an  agent  of  the  whole  partnership,  with  f'ii) 
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power  to  bind  air'its  members  and  all  its  property,  in  transac- 
tions which  fall  within  the  usual  business  of  the  firm  ;  as  loans, 
borrowing,  sales — even  of  the  whole  stock,  pledges,  mortgages, 
or  assignments  ;  and  this  last  extends  even  to  an  honest  and 
prudent  assignment  of  the  whole  stock  and  personal  property 
to  trustees  to  pay  partnership  debts.  It  extends  to  the  making 
or  indorsing  negotiable  paper,  and  to  transactions  out  of  the 
usual  business  of  the  firm,  if  they  arose  from  and  were  fairly  con- 
nected with  that  business. 

Nor  is  any  party  dealing  with  a  partner  affected  by  his  want 
of  good  faith  towards  the  partnership,  unless  he  colluded  with 
the  partner,  and  participated  in  his  want  of  good  faith,  by  fraud 
or  gross  negligence.  But  a  holder  of  a  note  or  bill  signed  or 
indorsed  by  a  partner  without  authority,  has  no  claim  against 
the  partnership,  if  he  knew  or  should  have  known  the  want  oi 
authority. 

A  partner  cannot,  in  general,  bind  the  firm  by  a  guaranty, 
a  letter  of  credit,  or  a  submission  to  arbitration,  without  author- 
ity, because  these  things  do  not  belong  generally  and  properly 
to  commercial  business.  But  anything  so  done  by  a  partner 
may  be  adopted  and  ratified  by  the  partnership,  and  then  it  ha.s 
the  same  force  as  if  originally  authorized.  And  this  ratification 
may  be  formal  and  express,  or  consist  only  of  acts  which  dis 
tinctly  imply  it ;  such  as  assenting  to  and  acting  with  reference 
to  it ;  and  especially  receiving  and  holding  the  beneficij^l 
results  of  it  ;  as,  for  example,  taking  and  holding  money  paid 
for  it. 

By  the  earlier  and  more  stringent  rules  of  law,  a  partner 
could  not  bind  his  copartners  by  an  instrument  under  seal  unless 
he  was  himself  authorized  under  seal  ;  and  their  subsequent 
acknowledgment  of  his  authority  did  not  cure  the  defect.  Now, 
however,  a  partner  may  bind  his  firm  by  an  instrument  under 
seal,  if  it  be  in  the  name  and  for  the  u.=c  of  the  firm,  and  in  the 
transaction  of  their  usual  business,  provided  the  other  copart- 
ners consent  thereto  before  execution,  or  a(loi)t  and  ratify  the 
same  afterwards  ;  and  they  may  assent  or  ratify  byword  as  well 
as  by  seal  ;  or  provided  he  could  have  made  the  same  convey- 
ance, or  done  the  same  act  effectually  without  a  deed.     And  a 
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deed  executed  by  one  partner  in  the  presence  and  with  the 
assent  of  the  other  partners,  will  bind  them, 

A  partnership  has  no  seal  at  law,  and  can  have  none;  only  a 
person  or  a  corporation  can  have  a  seal.  Instruments  are  some- 
times executed  "A.  B.  &  Co.,"  and  a  seal  is  affixed  to  the  name. 
This  is,  strictly  speaking,  no  seal  at  all ;  and  if  the  instrument 
needs  a  seal  to  make  it  valid,  as  if  it  were  a  deed  of  land,  it 
would,  at  law,  be  wholly  void.  But  the  courts  in  some  of  our 
States  are  somewhat  lax  on  this  subject,  and  might  construe  it 
as  the  seal  of  each  one  of  the  partners  to  give  the  instrument 
validi4:y. 

A  majority  of  the  members  cannot  conclusively  bind  the 
minority,  unless  in  reference  to  the  internal  concerns  of  the 
*irm  ;  as,  for  example,  the  salary  or  appointment  of  a  clerk,  the 
i  iring  or  fitting-up  of  a  counting-room,  the  manner  of  keeping 
accounts,  and  the  like.  But  one  member  may,  so  far  as  he  is 
concerned,  arrest  a  negotiation  which  was  only  begun,  and  pre- 
vent a  bargain  which  would  be  binding  on  him,  by  giving  notice 
to  the  third  party  of  his  dissent  and  refusal  in  season  to  enable 
Wm  to  decline  the  bargain  without  detriment. 

Partners  must  act  as  such,  to  bind  each  other.  Thus,  if  a 
partner  makes  a  note,  and  signs  it  with  his  own  name  and  his 
partner's  name,  as  a  joint  and  several  note,  it  docs  not  bind  his 
partner,  for  he  had  no  authority  to  make  such  a  note. 

If  the  name  of  one  partner  be  also  the  name  of  the  firm, — 
for  John  Smith  and  Henry  Robinson  may  do  business  as  part- 
ners under  the  name  of  "John  Smith," — this  name  is  not  neces- 
sarily the  name  of  the  firm  when  used  in  a  note  or  contract ; 
and  if  the  partner  whose  name  is  used  carries  on  mercantile 
business  for  himself,  it  will  not  be  supposed  to  be  used  as  the 
name  of  the  firm  without  sufficient  proof. 

Persons  may  give  a  joint  order  for  goods  without  becoming 
jointly  liable,  if  it  appear  otherwise  that  credit  was  given  to  them 
severally.  Nor  will  one  have  either  the  authority  or  the  obli- 
gation of  a  partner  cast  upon  him  by  an  agreement  of  the  firm 
to  be  governed  by  his  advice.  Nor  shall  one  be  charged  as 
partner  with  others  unless  he  has  incurred  the  liability  by  his 
own  voluntary  act. 
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The  reception  of  a  new  member  constitutes,  in  law,  a  new 
firm  ;  but  the  new  firm  may  recognize  the  old  debts,  as  by 
express  agreement,  or  paying  interest,  or  other  evidence  of 
adoption,  and  then  the  new  firm  is  jointly  liable  for  the  old  debt. 
But  there  must  be  some  fact  from  which  the  assent  of  the  new 
member  to  this  adoption  of  the  old  debt  may  be  inferred,  for  his 
liability  is  not  to  be  presumed. 

A  notice  in  legal  proceedings,  abandonment  to  insurers  by 
one  \«ho  was  insured  for  himself  and  others,  a  notice  to  quit  of 
one  of  joint  lessors  or  lessees  who  are  partners  in  trade,  notice 
to  one  partner  of  the  dishonor  of  a  note  or  bill  bearing  the  name 
of  the  firm,  a  release  to  one  partner,  or  by  one  partner, — will 
bind  all  the  partners,  and  render  them  jointly  liable.  But  a 
service  of  legal  process  should  be  made  upon  each  partner 
personally. 

If  money  be  lent  to  a  partner  for  partnership  purposes,  it 
creates  a  partnership  debt;  but  not  if  lent  expressly  on  the 
individual  credit  of  the  person  borrowing ;  and  not  it  the  bor- 
rowing partner  receives  it  to  enable  him  to  pay  his  contribution 
to  the  capital  of  the  firm.  Though  the  money  be  not  used  for 
the  firm,  if  it  was  borrowed  by  one  partner  on  the  credit  of  the 
firm,  in  a  manner  and  under  circumstances  justifying  the  lender 
in  trusting  to  that  credit,  it  creates  a  partnership  debt.  And  if 
a  partner  uses  funds  in  his  hands  as  trustee,  for  partnership 
purposes,  the  firm  are  certainly  jointly  bound,  if  it  was  done 
with  their  knowledge.  And  if  it  was  done  without  their  knowl- 
edge, and  the  partners  are  distinctly  and  directly  benefited  by 
the  transaction,  they  will  be  deemed  to  have  authorized  it. 

If  in  any  case  a  person,  knowing  the  existence  of  the  firm, 
gave  credit  to  a  single  partner  only,  then  he  can  look  only  to 
that  partner,  and  not  to  the  firm,  although  the  money  was  applied 
to,  and  used  for,  partnership  purposes.  But  if  the  partner  held 
himself  out  as  borrowing  for  the  firm,  and  the  lender  without 
any  want  of  due  care  gave  credit  to  the  firm,  and  the  transac- 
tion was  a  fair  business  transaction  on  the  part  of  the  lender, 
the  firm  will  be  liable,  although  the  ir.oney  is  fraudulently  appro 
priated  by  the  partner  to  his  own  use. 

In  the  absence  of  evidence  showing  to  whom  the  credit  was 
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given,  the  fact  that  money  lent  to  one  partner  was  applied 
to  the  use  of  the  firm  will  make  the  firm  liable  for  the  payment; 
but  not  if  the  partner  employed  it  as  his  contribution  to  increase 
the  capital  of  the  firm. 

If  the  purchaser  of  goods  or  the  borrower  of  money  have  a 
dormant  and  secret  partner,  and  the  goods  were  bought  or  the 
money  borrowed  for  partnership  purposes,  the  seller  or  lender 
may  look  to  both  partners  for  payment,  unless  the  seller  or 
Jender,  knowing  all  the  partners,  gave  credit  to  one  only. 

The  firm  is  liable  only  to  one  who  deals  with  a  partner  in 
good  faith.  Thus,  if  one  receives  negotiable  paper  bearing  the 
name  of  a  firm,  knowing  that  it  is  not  in  the  business  of  the 
firm,  and  is  given  for  no  consideration  received  by  the  firm,  he 
cannot  hold  the  firm.  And  if  a  creditor  of  one  partner  receive 
for  his  separate  debt  a  partnership  security,  this  would  be  a  fraud, 
unless  the  partner  had,  or  was  supposed  by  the  creditor  to  have, 
the  authority  of  the  rest. 

If  he  supposed  the  partner  had  this  authority,  he  cannot  hold 
the  partnership  if  the  partner  had  not  the  authority,  unless  the 
partnership  had  caused  him  to  believe  it.  And  if  the  partner- 
ship security  be  transferred  for  two  considerations,  one  of  which 
is  private  and  fraudulent,  and  the  other  is  joint  and  honest,  the 
partnership  is  bound  for  so  much  of  it  as  is  not  tainted  with 
fraud,  and  only  for  that. 

The  partnership  may  be  liable  for  injury  caused  by  the  crim- 
inal or  wrongful  acts  of  a  partner,  if  these  were  done  in  the 
transaction  of  partnership  business,  and  if  it  was  the  partnership 
which  gave  to  the  wrong-doer  the  means  and  opportunity  of 
doing  the  wrong.  But  an  illegal  contract  will  not  bind  the 
copartners,  for  the  parties  entering  into  it  must  be  presumed  to 
know  its  illegality ;  and  the  law  enforces  no  bargain  that  is  con- 
trary to  law. 

The  acknowledgment  of  one  who  had  been  a  partner,  after 
the  dissolution  of  the  partnership,  may  take  the  debt  out  of 
the  statute  of  limitations  as  to  him,  but  not  so  as  to  restore  the 
liability  of  all  the  partners  without  their  assent 
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SECTION  VI. 

REMEDIES   OF   PARTNERS    AGAINST   EACH    OTHER. 

It  is  seldom  that  a  partner  can  have  a  claim  against  anothei 
partner,  as  such,  which  can  be  examined  and  adjusted  without 
an  investigation  into  the  accounts  of  the  partnership,  and,  per- 
haps, a  settlement  of  them.  Courts  of  law  have  ordinarily  no 
adequate  means  of  doing  this ;  and  therefore  it  is  generally  true 
that  no  partner  can  sue  a  copartner  at  law  for  any  claim  growing 
out  of  partnership  transactions  and  involving  partnership  inter- 
ests. But  the  objection  to  a  suit  at  law  between  partners  goes 
no  further  than  the  reason  of  it;  and,  therefore,  one  may  sue 
his  copartner  upon  his  agreement  to  do  any  act  which  is  not  so 
far  a  partnership  matter  as  to  involve  the  partnership  accounts. 

If  the  accounts  are  finally  adjusted,  either  partner  may  sue  for 
a  balance ;  and  so  it  would  be  if  the  accounts  generally  remained 
open,  but  a  specific  part  of  them  were  severed  from  the  rest, 
and  a  balance  found  on  that.  The  rule  is  generally  laid  down, 
that  an  action  cannot  be  sustained  by  a  partner  against  a  part- 
ner for  a  balance,  unless  there  is  an  express  promise  to  pay  it 
But  such  promise  would  be  inferred  in  all  cases  in  which  an 
account  had  been  taken,  and  a  balance  admitted  to  be  due. 

In  general,  any  action  at  law  between  partners  can  be  main- 
tained, only  when  a  rendering  of  judgment  in  this  action  wil) 
completely  terminate  all  partnership  matters,  so  that  no  furthe» 
cause  of  action  can  grow  out  of  them. 

What  a  court  of  law  cannot  do  as  to  actions  between  part 
ners,  a  court  of  equity  can  ;  and,  generally,  a  court  of  equity  has 
a  full  jurisdiction  over  all  disputes  and  claims  between  partners, 
and  may  do  whatever  is  necessary  to  settle  them  in  conformity 
with  justice. 

A  partner  may  sue  his  copartner  for  money  advanced  before 
the  partnership  was  formed,  although  the  loan  was  made  to  pro- 
mote the  partnership.  And  for  work  done  for  the  firm  before  he 
became  a  member  of  it,  he  may  sue  those  who  were  members 
when  he  did  the  work.  And  he  may  sue  a  copartner  on  his  note 
or  bill,  although  the  consideration  was  on  partnership  account; 
but,  in  general,  no  action  at  law  can  be  maintained  for  work  and 
labor  performed,  or  money  expended  for  the  partnership. 
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A  partner  who  pays  more  than  his  proportion  of  a  debt  of 
the  partnership  cannot  demand  specific  contribution  from  his 
copartners,  but  must  charge  his  payment  to  the  firm.  The 
reason  is,  that  they  may  have  claims  against  him  on  other 
accounts,  and  they  must  be  all  settled  together  to  strike  the 
balance. 

If  one  of  a  firm  be  a  member  also  of  another  firm,  the  one 
firm  cannot  sue  the  other;  for  the  same  person  cannot  be  plain- 
tiff  and  defendant  of  record.  A  cannot  sue  A ;  and  therefore 
A,  B,  &  C  cannot  sue  C,  D,  &  E.  In  all  these  cases  an  adequate 
remedy  may  be  found  in  a  court  of  equity. 

If  a  firm  have  a  negotiable  note  which  it  cannot  sue,  because 
one  of  its  own  firm  is  liable  upon  it  and  must  be  made  defendant, 
it  can  indorse  the  note  over,  and  the  indorsee  may  sue  it  in  his 
own  name,  as  we  have  before  stated. 

The  partners  are  entitled  to  perfect  good  faith  from  each 
copartner;  and  a  court  of  equity  will  interfere  to  enforce  this. 
No  partner  will  be  permitted  to  treat  privately,  and  for  his  own 
benefit  alone,  for  i  renewal  of  a  leasp,  or  to  transfer  to  himself 
any  benefit  or  interest  properly  belonging  to  the  firm.  And  so 
careful  is  a  court  of  equity  in  this  respect,  tha*;  it  will  not  permit 
a  copartner,  by  his  private  contract  or  arrangement,  to  subject 
himself  to  a  bias  or  interest  which  might  be  injurious  to  the  firm, 
and  conflict  with  his  duty  to  them,  but  will  declare  void  any 
contract  of  this  kind. 

SECTION  VII. 

RIGHTS    OF   THE   FIRM    AGAINST    THIRD   PARTIES. 

If  a  partner  sells  the  goods  of  the  firm  in  his  own  name,  the 
firm  may  sue  for  the  price.  But  the  rights  of  one  who  deals  ii) 
good  faith  with  a  copartner,  as  with  him  alone,  are  so  far  regarded, 
that  he  may  set  off  any  claim,  or  make  use  of  any  other  defences 
against  the  suit  of  the  firm,  which  he  could  have  made  had  the 
person  with  whom  he  dealt  sued  alone. 

'  Therefore,  if  A  honestly  bought  goods  of  a  firm  from  a  part- 
ner whom  he  supposed  to  be  sole  owner  of  them,  and  paid  him 
the  price,  the  firm  cannot  recover  this  price  from  the  buyer, 
although  the  seller  sold  the  goods  fraudulently,  and  cheated  the 
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firm  out  of  the  money,  but  must  charge  the  price  to  the  selling 
partner. 

A  guaranty  to  a  copartner,  if  for  the  use  and  benefit  of  the 
firm,  gives  to  them  a  right  of  action, 

A  new  firm,  created  by  some  change  in  the  membership  of 
an  old  firm,  is  entitled  to  the  benefit  of  a  guaranty  given  to  the 
old  firm,  even  if  sealed,  provided  it  shall  distinctly  appear  that 
the  instrument  was  intended  to  have  that  effect,  and  extend  to 
the  new  firm. 

SECTION  VIII. 

RIGHTS   OF  CREDITORS    IN    RESPECT   TO    FUNDS. 

The  property  of  a  partnership  is  bound  to  pay  the  partner- 
ship debts ;  and,  therefore,  a  creditor  of  one  copartner  has  no 
claim  to  the  partnership  funds  until  the  partnership  debts  are 
paid.  If  there  be  then  a  surplus,  he  may  have  that  copartner's 
interest  therein,  in  payment  of  his  private  debt. 

If  a  private  creditor  attaches  partnership  property,  or  in  any 
way  seeks  to  appropriate  it  to  his  private  debt,  the  partnership 
debts  being  unpaid,  he  cannot  hold  it,  either  at  law  or  in  equity. 
Such  attachment  or  appropriation  is  wholly  subject  to  the  para- 
mount claims  of  the  partnership  creditors,  and  is  wholly  defeated 
by  the  insolvency  of  the  partnership,  although  the  partnershi|;j 
creditors  have  not  brought  any  actions  for  their  debts. 

Hence,  if  a  creditor  of  A  attaches  his  interest  in  the  property 
of  A,  B  &  Co.,  and  a  creditor  of  A,  B  &  Co.  attaches  the  same 
property,  the  first  attachment  is  postponed  to  the  second  ;  that 
"5,  it  has  no  effect  until  the  debt  of  the  second  creditor  is  fully 
satisfied,  and  then  it  is  good  for  the  surplus  of  property.  If, 
however,  one  partner  is  dormant  and  unknown,  the  creditor  of 
the  other  attaching  the  stock  is  not  postponed  to  the  creditor 
who  discovers  the  dormant  partner  and  sues  him  with  the  others 
unless  the  first  attaching  creditor's  claim  has  no  reference  to  the 
partnership  business,  and  that  of  the  second  attaching  creditor 
has  such  reference. 

The  partnership  creditors  are  restrained  from  appropriating 
the  private  property  of  the  copartners  until  the  claims  of  their 
private  creditors  are  satisfied  in  courts  of  equity.  And  some 
16 
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recent  adjudications  indicate  that  the  rule  will  become  estaN 
lished  at  law. 

I  think  the  law  ought  to  be,  and  that  "it  is  uow  tending  to 
become,  this.  A  partnership  is  a  kind  of  body  bv  itself,  some- 
what like  a  corporation.  It  has  its  own  funds,  and  its  own  debts. 
The  individual  members  may  also  have  each  his  own  funds  and 
his  own  debts. 

The  funds  of  the  partnership  should  first  be  applied  to  the 
debts  of  the  partnership  ;  and,  if  there  be  any  surplus,  the  mem- 
bers have  it,  and  their  creditors  get  it.  So  the  private  funds  of 
each  member  should  first  be  applied  exclusively  to  the  payment 
of  that  person's  private  debts ;  and,  when  they  are  wholly  paid, 
the  surplus  should  go  to  the  partnership  creditors,  because  each 
partner  is  responsible  for  the  partnership  debts.  This  rule  pre- 
vails on  the  continent  of  Europe  very  generally. 

It  is  now  quite  certain  that  the  levy  of  a  private  creditor  of 
jine  copartner  upon  partnership  property  can  give  him  only  what 
chat  copartner  has  ;  that  is,  not  a  separate  personal  possession 
of  any  part  or  share  of  the  stock  or  property,  but  an  undivided 
right  or  interest  in  the  whole,  subject  to  the  payment  of  debts 
And  the  settlement  of  accounts ;  including  also  the  right  to 
demand  an  account. 

As  to  how  such  levy  and  sale  of  the  interest  of  one  copartner 
shall  be  made  by  the  sheriff,  there  is  much  diversity  both  of 
practice  and  authority.  Upon  principle,  we  think  the  sheriff 
can  neither  seize,  nor  transfer  by  sale,  either  the  whole  stock 
or  any  specific  portion  of  it.  He  should,  we  think,  without  anv 
actjial  seizure,  sell  all  the  interest  of  the  defendant  partner  iii 
the  stock  and  property  of  the  partnership  ;  much  in  the  same 
way  in  which  he  would  sell  his  right  to  redeem  a  mortgage,  or 
any  other  incorporeal  right,  subject  to  attachment.  The  pur 
chaser  would  then  have  a  right  to  demand  an  account  and 
settlement,  and  a  transfer  to  himself  of  any  balance  or  prop- 
erty to  which  the  copartner  whom  be  sued  would  have  been 
entitled. 

Where  the  trustee  process,  or  process  of  foreign  attachment, 
is  in  use,  the  better  way  would  be  for  the  sheriff  to  return  a 
general  attachment  of  all  the  interest  of  the  debtor  in  the  part- 
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nership  property,  and  summon  the  other  partners  as  the  trustees 
of  the  debtor. 

It  must  be  stated,  however,  that  the  rules  of  law  in  regard  to 
the  liability  of  partnership  property  for  the  private  debts  of  part- 
ners, and  as  to  how  any  such  liability  may  be  enforced,  are,  at 
present,  somewhat  obscure  and  uncertain. 

SECTION  IX. 

THE   EFFECTS    OF    DISSOLUTION. 

If  the  dissolution  is  caused  by  the  death  of  any  partner,  the 
whole  property  goes  to  the  surviving  partners.  They  hold  it, 
however,  not  as  their  own,  but  only  for  the  purpose  of  settle- 
ment ;  and  therefore  they  have,  in  relation  to  it,  all  the  power 
which  is  necessary  for  that  purpose,  and  no  more.  If  they  carry 
on  the  business  with  the  partnership  funds,  they  do  so  at  their 
own  risk  ;  and  the  representatives  of  the  deceased  may  require 
their  share  of  the  capital,  and  choose  between  calling  on  them, 
in  addition,  for  interest,  or  for  a  share  of  the  profits. 

The  survivors  are  not  partners,  but  tenants  in  common 
(joint  owners)  with  the  representatives  of  the  deceased  of  the 
stock  or  property  in  possession  ;  and  have  all  necessary  rights 
to  settle  the  affairs  of  the  concern  and  pay  its  debts.  After  a 
dissolution,  however  caused,  one  who  had  been  a  partner  has  no 
authority  to  make  new  contracts  in  the  name  of  the  firm,  as  to 
make  or  indorse  notes  or  bills  with  the  name  of  the  firm,  even 
if  he  be  expressly  authorized  to  settle  the  affairs  of  the  firm. 
There  must  be  a  distinct  authority  to  sign  for  the  others  who 
were  formerly  partners.  A  parol  authority  will  be  sufficient, 
even  if  the  general  terms  of  the  partnership  had  been  reduced 
to  writing. 

It  is  common,  where  a  partnership  is  dissolved  by  mutual 
consent,  to  provide  that  some  one  of  the  partners  shall  settle  up 
the  affairs  of  the  concern,  collect  and  pay  debts,  and  the  like. 
But  this  will  not  prevent  any  person  from  paying  to  any  partner 
a  debt  due  to  the  firm  ;  and,  if  such  payment  be  made  in  good 
faith,  the  release  or  discharge  of  the  partner  is  effectual. 

If  all  the  debts  were  assigned  and  transferred  to  any  person, 
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as  his  property,  any  debtor  who  had  notice  of  this  would  be 
bound  to  make  payment  to  this  person  alone  ;  and  if  he  paid 
anybody  else,  he  would  be  obliged  to  pay  the  money  over  again. 

It  is  frequently  provided,  that  one  partner  shall  take  all  the 
property  and  pay  all  the  debts;  but  this  agreement,  though 
valid  between  the  partners,  has  no  effect  upon  the  rights  of 
third  parties  against  the  other  partners ;  for  they  have  a  valid 
claim  against  all  the  partners,  of  which  they  cannot  be  divested 
without  their  consent. 

This  consent  of  the  creditor  may  be  inferred,  but  not  from 
slight  evidence ;  thus,  not  from  receiving  the  single  partner's 
note  as  a  collateral  security,  nor  from  receiving  interest  from 
him  on  the  joint  debt,  nor  from  a  mere  change  in  the  head  of  the 
account,  charging  the  single  partner  and  not  the  firm.  Still,  as 
the  creditor  certainly  can  assent  to  this  arrangement,  and  accept 
the  indebtedness  of  one  partner  instead  of  that  of  the  firm,  so 
it  must  be  equally  clear  that  such  assent  and  intention  will  bind 
him,  if  distinctly  proved  by  circumstances. 

SECTION  X. 

LIMITED   PARTNERSHIPS. 

These  have  been  introduced  into  some  of  our  States,  by 
statutes,  which  differ  somewhat  in  their  provisions.  Generally, 
they  require,  first,  one  or  more  general  partners,  whose  names 
shall  be  known ;  secondly,  special  partners,  who  do  not  appear 
as  members,  nor  possess  the  powers  or  discharge  the  duties  of 
actual  partners;  thirdly,  the  sum  to  be  contributed  by  the 
special  partners  shall  be  actually  paid  in  ;  lastly,  all  these  arrange- 
ments, with  such  other  information  as  may  be  needed  for  the 
security  of  the  public,  must  be  verified  under  oath,  signatures 
of  all  the  parties,  and  acknowledgment  before  a  magistrate, 
and  correctly  published.  When  these  requisites  are  complied 
with,  the  special  partners  may  lose  all  they  have  put  in,  but 
cannot  be  held  to  any  further  responsibility.  But  any  neglect 
of  them,  or  any  material  mistake  in  regard  to  them,  even  on  the 
part  of  the  printer  of  the  advertisement,  wholly  destroys  their 
effect ;  and  then  the  special  partner  is  liable  for  the  whole  debt, 
precisely  like  a  general  partner. 
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In  a  New  York  case,  the  amount  contributed  by  the  special 
y^rtner  was,  by  mistake  of  the  printer,  stated  at  $5,000,  instead 
of  $2,000,  and  it  was  held  that  the  associates  were  liable  as  gen 
eral  partners,  although  the  plaintiff  did  not  show  that  he  wa 
actually  misled  by  the  error.  In  another  New  York  case,  it  was 
held  that  an  assignment  of  the  partnership  property,  providing 
for  ihe  payment  of  a  debt  due  to  the  special  partner,  ratably 
with  the  other  creditors  of  the  firm,  or  before  p11  the  other  cred 
itors  are  satisfied  in  full  for  their  debts,  is  void  as  against  the 
creditors  ;  but  it  would  be  valid  as  against  the  assignor  and  those 
creditors  who  think  proper  to  affirm  it. 

(83.) 
Artijles  of  Copartnership  between  two  Tradesmen. 
Articlr-s  of  Agreement,  Had,  made,  concluded,  and  agreed  upon,  this 

day  of  A.D.  between 

of  trader,  and  of  trader. 

First  of  all,  the  said  and  have 

agreed,  and  oy  these  presents  do  agree,  to  become  copartners  together  in  the 
art  or  trade  of  and  all  things  thereto  belonging,  and  also,  in 

buying,  selling,  vending,  and  retailing  all  sorts  of  wares,  goods,  and  commo- 
rlities  belonging  to  the  said  trade  of  which  said  copartnership, 

it  is  agreed,  shall  continue  from  for  and  during,  and  unto 

the  full  end  ana  term  of  years,  from  thence  next  ensuing,  and 

fully  to  be  complete  and  ended.     And  to  that  end  and  purpose  he  the  said 

hath  tne  day  of  date  of  these  presents,  delivered  in  as  stock,  the 
^um  of  and  he  the  said  the  sum  of 

to  be  used,  laid  out,  and  employed,  in  common  trade  between  them,  for  the 
management  of  the  said  trade  of  to  their  utmost  benefit 

and  advantage.  Ana  it  is  hereby  agreed  between  the  said  parties,  and  the 
said  copartners,  eacn  for  himself  respectively,  and  for  his  own  particular 
part,  and  for  his  executors  and  administrators,  that  each  doth  covenant, 
promise,  and  agree,  to  and  with  the  other  of  them,  his  executors  and  admin- 
istrators, by  these  presents,  in  manner  and  form  following  (that  is  to  say) 
that  they  the  said  coparrncrs  shall  not  nor  will,  at  any  time  hereafter,  use, 
exercise,  or  follow  the  trade  of  aforesaid,  or  any  other  trade 

whatsoever  during  the  said  term,  to  their  private  benefit  and  advantage  ;  but 
shall  and  will,  from  time  to  time,  and  at  all  times,  during  the  said  term  (if 
they  shall  so  long  live),  do  their  and  each  of  their  best  and  utmost  endeavors, 
in  and  by  all  means  possifjle,  to  the  utmost  of  their  skill  and  power,  for 
their  joint  interest,  profit,  benefit,  and  advantage,  and  truly  employ,  buy, 
sell  and  merchandise,  with  ihe  stock  aforesaid,  and  the  increase  thereof  in 
the  trade  of  aforesaid,  without  any  sinister  intentions  or 

fraudulent  endeavors  whatscever.     And  also  that  they  the  said  copartners 
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shall  and  will,  from  time  to  time,  and  at  all  times  hereafter,  during  the  said 
term,  pay,  bear,  and  discharge,  equally  between  them,  the  rent  of  the  shop, 
which  they  the  said  copartners  shall  rent  or  hire,  for  the  joint  exercising  or 
managing  of  the  trade  aforesaid.  And  that  all  such  gain,  profit,  and  increase, 
as  shall  come,  grow,  or  arise,  for  or  by  reason  of  the  said  trade,  or  joint 
business  as  aforesaid,  shall  be  from  time  to  time,  during  the  said  term, 
equally  and  proportionably  divided  between  them  the  said  copartners,  share 
and  share  alike.  And  also  that  all  such  losses  as  shall  happen  in  the  said 
joint  trade,  by  bad  debts,  ill  commodities,  or  otherwise  without  fraud  or 
covin,  shall  be  paid  and  borne  equally  and  proportionably  between  them. 
And  further,  it  is  agreed  by  and  between  the  said  copartners,  that  there  shall 
be  had  and  kept  from  time  to  time,  and  at  all  times  during  the  said  term  and 
joint  business  and  copartnership  together  as  aforesaid,  perfect,  just,  and 
true  books  of  account,  wherein  each  of  the  said  copartners  shall  duly  enter 
and  set  down,  as  well  all  money  by  him  received,  paid,  expended  and  laid  out, 
in  and  about  the  management  of  the  said  trade,  as  also  all  wares,  goods, 
commodities,  and  merchandises,  by  them  or  either  of  them  bought  and  sold 
by  reason  or  means  or  upon  account  of  the  said  copartnership,  and  all  othe*" 
matters  and  things  whatsoever,  to  the  said  joint  trade,  and  the  management 
thereof,  in  anywise  belonging  or  appertaining,  which  said  books  shall  be 
used  in  common  between  the  said  copartners,  so  that  either  of  them  may 
have  free  access  thereto  without  any  interruption  of  tlie  other.  And  also 
that  they  the  said  copartners,  once  in  three  months,  or  oftner  if  need  shall 
require,  upon  the  reasonable  request  of  one  of  them,  shall  make,  yield,  and 
render,  each  to  the  other,  or  to  the  executors  or  administrators  of  the  other, 
a  true,  just,  and  perfect  account  of  all  profits  and  increase,  by  them  or  either 
of  them  made,  and  of  all  losses  by  them  or  either  of  them  sustained,  and 
also  of  all  payments,  receipts,  and  disbursements  whatsoever,  by  them  or 
either  of  them  made  or  received,  and  of  all  other  things  by  them  or  either 
of  them  acted,  done,  or  suffered  in  the  said  copartnership  and  joint  business 
as  aforesaid  ;  and  the  same  account  being  so  made,  shall  and  will  clear, 
adjust,  pay,  and  deliver,  each  unto  the  other,  at  the  time  of  making  such 
account,  their  equal  shares  of  the  profits  so  made  as  aforesaid  ;  and  at  the  end 
of  the  said  term  of  or  other  sooner  determination  of 

these  presents  (be  it  by  the  death  of  one  of  the  said  partners  or  otherwise), 
they  the  said  copartners,  each  to  the  other,  or  in  case  of  the  death  of  either 
of  tliem,  the  surviving  party  to  the  executo/s  or  administrators  of  the  party 
deceased,  shall  and  will  make  a  true,  just,  and  final-account  of  all  things  as 
aforesaid,  and  divide  the  profits  aforesaid,  and  in  all  things  well*  and  truly 
adjust  the  same,  and  that  also  upon  the  making  of  such  final  account,  all 
and  every  the  stock  and  stocks,  as  well  as  the  gains  and  increase  thereof, 
which  shall  appear  to  be  remaining,  whether  consisting  of  money,  wares, 
debts,  shall  be  equally  parted  and  divided  between 

them  the  said  copartners,  their  executors  or  administrators,  share  and  share 
alike. 

In  Witness  "Whereof,  &c. 
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Various   Covenants    and   Clauses   which   may  be  introduced   m 

Articles  of  Copartnership  according  to  circumstances. 

Not  to  trust  any  one  whom  the  Copartner  shall  forbid. 

And  that  neither  of  the  said  parties  shall  sell  or  credit  any  goods  or 

merchandise  belonging  to  the  said  joint  trade,  to  any  person  or  persons, 

after  notice  in  writing  from  the  other  of  the  said  parties,  that  such  person  of 

I>ersons  are  not  to  be  credited  or  trusted. 

Not  to  release  any  Debt  without  Consent,  &^c. 

And  that  neither  of  the  said  parties  shall,  without  the  consent  of  the 

other,  release  or  compound  any  debt  or  demand,  due  or  coming  to  them  on 

account  of  their  said  copartnership,  except  for  so  much  as  shall  actually  be 

received,  and  brought  into  the  stock  or  cash  account  of  the  said  partnership. 

Not  to  be  bound,  or  indorse  Bills,  Qr'c.,  for  any  one  without  Consent,  Sr'c. 
And  that  neither  of  the  said  parties  shall,  during  this  copartnership, 
without  the  consent  of  the  other,  enter  into  any  deed,  covenant,  bond,  o»' 
judgment,  or  become  bound  as  bail  or  surety,  or  give  any  note,  or  accept  or 
indorse  any  bill  of  exchange  for  himself  and  partner,  without  the  consent  o£ 
the  other  first  had  and  obtained,  with  or  for  any  person  whatsoever. 

A^either  Party  to  assign  his  Interest,  ^c. 

And  it  is  agreed  between  the  said  parties,  that  neither  of  the  said  parties 

shall,  without  the  consent  of  the  other,  obtained  in  writing,  sell  or  assign  liis 

share  or  interest  in  the  said  joint  trade,  to  any  person  or  persons  whatso« 

ever. 

Principal  Clerk  to  be  Receii'er  of  Moneys,  dr'c. 

That  the  princijml  clerk  for  the  time  being  shall  be  the  general  receive! 
of  all  the  money  belonging  to  the  said  joint  trade,  and  shall  thereout  pay  all 
demands,  ordered  by  the  said  parties,  and  shall  from  time  to  time  pay  thu 
surplus  cash  to  such  banker  as  the  said  partners  shall  nominate. 

Parties  to  draw  quarterly,  &^c. 
TIiat  it  shall  be  lawful  for  each   of  them  to  take  out  of  the  cash  of  the 
joint  stock  the  sum  of  quarterly,  to  his  own  use,  tlie  same 

to  be  charged  on  account,  and  neither  of  them  shall  take  any  further  sum 
for  his  own  separate  use,  without  the  consent  of  the  other  in  writing;  and 
any  such  further  sum,  taken  with  such  consent,  shall  draw  interest  after  the 
rate  of  per  cent.,  and  shall  be  payable  together  with  the  interest 

due,  within  days  after  notice  in  writing  given  by  the  other 

of  the  said  parties. 

(84.) 

Shorter  Form  of  Articles  of  Copartnership. 

Articles  of  Agreement,  Made  the  day 

of  one  thousand  ninp  iiundred  and  between 
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{the  names  and  residences  of  the  two  pa7'ties)  as  follows  :     The  said 

parties  above  named  have  agreed  to  become  copartners  in  business,  and  by 
these  presents  do  agree  to  be  copartners  together  under  the  name  or  firm  of 
in  the  business  of  and  in  the  buying,  selling,  and 

vending  all  sorts  of  goods,  wares,  and  merchandise  to  the  said  business 
belonging,  and  to  occupy  the  their  copartnership  to 

commence  on  the  day  of  ind  to  continue 

and  to  that  end  and  purpose  the  said  {here  state  the  contributions  of  each  of 
the  parties) 

to  be  used  and  employed  in  Common  between  them  for  the  support  and 
management  of  the  said  business,  to  their  mutual  benefit  and  advantage. 
And  it  is  agreed  by  and  between  the  joai  ties  to  these  presents,  that  at  all 
times  during  the  continuance  of  their  copartnership,  they  and  each  of  them 
will  give  their  attendance,  and  do  their  and  each  of  their  best  endeavors, 
and  to  the  utmost  of  tlieir  skill  and  power  exert  themselves  for  their  joint 
Interest,  profit,  benefit,  and  advantage,  and  truly  employ,  buy,  sell,  and 
merchandise  with  their  joint  stock,  and  the  increase  thereof,  in  the  business 
aforesaid.  And  also  that  they  shall  and  will  at  all  times  during  the  said 
topartnership  bear,  pay,  and  discharge  equally  between  them,  all  rents  and 
t'ther  expenses  that  may  be  required  for  the  support  and  management  of  the 
aaid  business ;  and  that  all  gains,  profit,  and  increase  that  shall  come,  grow, 
•s^r  arise  from  or  by  means  of  their  said  business,  shall  be  divided  between 
them  {state  whether  equally,  or  in  what  proportions)  and 

all  loss  that  shall  happen  to  their  said  joint  business,  by  ill  commodities,  bad 
debts,  or  otherwise,  shall  be  borne  and  paid  between  them  in  the  like  pro- 
portion. 

And  it  is  agreed  by  and  between  the  said  parties,  that  there  shall  be  had 
And  kept  at  all  times  during  the  continuance  of  their  copartnership,  perfect, 
just,  and  true  books  of  account,  wherein  each  of  the  said  copartners  shall 
-enter  and  set  down,  as  well  all  money  by  them  or  either  of  them  received, 
paid,  laid  out,  and  expended  in  and  about  the  said  business,  as  also  all  goods 
wares,  commodities,  and  merchandise,  by  them  or  either  of  them,  bought  or 
sold  by  reason  or  on  account  of  the  said  business,  and  all  other  matters  and 
things  whatsoever  to  the  said  business  and  the  management  thereof  in  any 
wise  belonging ;  which  said  books  shall  be  used  in  common  between  the 
said  copartners,  so  that  either  of  them  may  have  access  thereto,  without  any 
interruption  or  hindrance  of  the  other.  And  also  the  said  copartners, 
once  in 

or  oftener  if  necessary,  shall  make,  yield,  and  render,  each  to  the  other,  a 
true,  just,  and  perfect  inventory  and  account  of  all  profits  and  increase  by 
them,  or  either  oi  them,  made,  and  of  all  losses  by  them,  or  either  of  them, 
sustained ;  and  also  all  payments,  receipts,  disbursements,  and  all  other 
things  by  them  madt,  received,  disbursed,  acted,  done,  or  suffered  in  this 
said  copartnership  and  business,  and  the  same  account  so  made  shall  and 
will  clear,  adjust,  pay,  and  deliver,  each  to  the  other,  at  the  time,  their  just 
share  of  the  profits  so  made  as  aforesaid. 
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And  the  said  parties  hereby  mutually  covenant  and  agree  to  and  with 
^ach  other,  that,  during  the  continuance  of  the  said  copartnership,  neither 
of  them  shall  nor  will  indorse  any  note,  or  otherwise  become  surety  for  any 
person  or  persons  whomsoever,  without  the  consent  of  the  other  of  the  said 
copartners.  And  at  the  end,  or  other  sooner  determination  of  their  copart- 
nership, the  said  copartners,  each  to  the  other,  shall  and  will  make  a  true, 
just,  and  final  account  of  all  things  relating  to  their  said  business,  and  in  all 
tilings  truly  adjust  the  same  ;  and  all  and  every  the  stock  and  stocks,  as 
well  as  the  gains  and  increase  thereof,  which  shall  appear  to  be  remaining, 
either  in  money,  goods,  wares,  fixtures,  debts,  or  otherwise,  shall  be  divided 
between  them,  in  the  proportions  aforesaid. 

In  Witness  Whereof, 

{Signatures^ 

(85.) 

Certificate  of  a  Limited  Partnership  with  Acknowledgment, 

and  Oath. 
This  is  to  Certify,  That   the   undersigned    have,  pursuant  to  the  pro- 
visions of  the  Statutes  of  tiie  State  of  formed  a  limited  partnership, 
under  the  name  or  firm  of                                     that  the  general  nature  of  the 
business  to  be  transacted  is                 (describe  the  business)  and  that 
the  general />fl:;-/«<?r    and 
is  the  special /<tr/;/d'/"  and  th.it  the  said  [the  special  partner) 
hath  contributed  the  sum  of  dollars,  as  capital 
towards  the  common  stock,  and  that  the  said  partnership  is  to  commence 
on  the                         day  of                         and  is  to  terminate  on  tlie 
day  of                        19 

Dated  this  day  of  one  thousand  nine  hundred 

and 

{Signatures.) 

County  of  ss.     On  the  day  of 

one  thousand  nine  hundred  and  before  me  came 

to  be  the  individuals  described  in,  and  who  executed  the  above  certificate^ 
and  they  severally  acknowledged  that  tiiey  executed  the  same. 

County  of  ss. 

the  gcntrdX  partner  named  in  the  above  certificate,  being  duly  sworn, 
doth  depose  and  say,  that  the  sum  specified  in  tlie  said  certificate  to  have 
been  contributed  by  the  special  partner  to  the  common  stock  has  beea 
actually  and  in  good  faith  paid  in  cash. 

Sworn  this  day  of  1 9  before  me, 

In  some  of  the  States,  the  oath  should  be  made  by  the 
general  partner  ;  and  it  would  always  be  safe  for  all  the  partners, 
general  and  special,  to  take  the  oath,  and  be  included  in  iho 
certificate. 
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CHAPTER  XIX. 
AKBITRATION. 


SECTION  I. 

OF  THE  SUBMISSION  AND  AWARD. 


The  law  favors  arbitration  in  many  respects  as  a  peaceable 
and  inexpensive  mode  of  settling  difificulties.  Parties  may 
agree  to  refer  a  question  by  an  oral  agreement,  or  by  a  written 
agreement.  The  form  is  not  essential.  But  it  is  always  best 
to  reduce  the  agreement  to  writing,  and  to  express  it  carefully 
But  parties  may,  in  many  of  our  States,  go  before  a  magistrate 
and  agree  to  refer  in  the  manner  pointed  out  by  the  statute. 
In  all  of  them  a  case  may  be  taken  out  of  court  and  submitted 
to  referees  under  an  order  of  court. 

The  first  essential  of  an  award,  without  which  it  has  no 
force  whatever,  is,  that  it  be  conformable  to  the  terms  of  the 
submission.  The  authority  given  to  the  arbitrators  should  not 
be  exceeded ;  and  the  precise  question  submitted  to  them,  and 
neither  more  nor  less,  should  be  answered.  Neither  can  the 
award  affect  strangers  (or  those  who  are  not  parties  to  it)  ;  and, 
if  one  part  of  it  is  that  a  stranger  shall  do  some  act,  it  is  not 
only  of  no  force  as  to  the  stranger,  but  of  no  force  as  to  the 
parties  if  this  unauthorized  part  of  the  award  cannot  be  taken 
away  without  affecting  the  rest  of  the  award. 

Nor  can  it  require  that  one  of  the  parties  should  make  a 
payment,  or  do  any  similar  act,  to  a  stranger.  But  if  the 
stranger  is  mentioned  in  an  award  only  as  agent  of  one  of  the 
parties,  which  he  actually  is  or  as  trustee,  or  as  in  any  way 
paying  for,  or  receiving  for,  one  of  the  parties,  this  does  not 
invalidate  the  award.  And  in  favor  of  awards,  it  has  been  said 
that  this  will  be  supposed,  where  the  contrary  is  not  indicated. 

If  the  award  embrace  matters  not  included  in  the  submis- 
sion, it  is  fatal.     If,  however,  the  portion   of  the  award  which 
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exceeds  the  submission  can  be  separated  from  the  rest  without 
affecting  the  merits  of  the  award,  it  may  be  rejected,  and  the 
rest  will  stand  ;  otherwise  the  whole  is  void.  If  the  submis- 
sion specify  the  particulars  to  which  it  refers,  or  if,  after 
general  words,  it  make  specific  exceptions,  its  words  must  be 
strictly  followed. 

If  these  words  are  very  general,  they  will  be  construed 
liberally,  but  yet  without  extending  them  beyond  their  fair 
meaning.  On  the  other  hand,  all  questions  submitted  must  be 
decided,  unless  the  submission  provides  otherwise ;  and  either 
party  may  object  to  an  award,  that  it  omits  the  decision  of 
some  question  submitted  ;  but  the  objection  is  invalid  if  it  be 
shown  that  the  party  objecting  himself  withheld  that  question 
from  the  arbitrators.  Nor  is  it  necessary  that  the  award  embrace 
all  the  topics  which  might  be  considered  within  the  terms  of  3 
general  submission.  It  is  enough  if  it  pass  upon  those  ques 
tions  brought  before  the  arbitrators,  and  they  are  so  far  dis> 
tinct  and  independent  that  the  omission  of  others  leaves  no 
uncertainty  in  the  award.  If  the  award  does  not  embrace  all 
of  the  matters  within  the  submission  which  were  brought  to 
the  notice  of  the  arbitrators,  it  is  altogether  void. 

In  the  next  place,  an  award  must  be  certain  ;  that  is,  it  must 
be  so  expressed  that  no  reasonable  doubt  can  be  entertained  as 
to  the  meaning  of  the  arbitrators,  the  effect  of  the  award,  or 
the  rights  and  duties  of  the  parties  under  it.  For  the  very 
purpose  of  the  submission,  and  the  end  for  which  the  law 
favors  arbitration,  is  the  final  settlement  of  all  questions  and 
disputes  ;  and  this  is  inconsistent  with  uncertainty. 

In  the  next  place,  the  award  must  he  possible  ;  for  an  award 
requiring  that  to  be  done  which  cannot  be  done  is  senseless  and 
useless.  But  the  impossibility  which  vitiates  an  award  is  one 
which  belongs  to  the  nature  of  the  thing,  and  not  to  the  acci 
dental  disability  of  the  party  at  the  time.  Thus,  if  he  b 
ordered  to  pay  money  on  a  day  that  is  past,  this  is  void  ;  so  if 
he  be  required  to  give  up  a  deed  which  he  neither  has  nor  may 
expect  to  have  ;  but  if  he  be  directed  to  pay  money,  the  award 
is  good,  although  he  has  no  money,  for  it  creates  a  valid  debt 
against  him.      Nor  can  a  party  avoid  an  award  on  the  ground  ot 
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an  impossibility  created  by  himself,  after  the  award,  or  indeed 
beforehand,  if  he  created  it  for  the  purpose  of  evading  an 
expected  award. 

This  impossibility  may  be  actual,  or  it  may  be  that  created  by 
law  ;  for  an  award  which  requires  that  a  party  should  do  what 
the  law  forbids  him  to  do  is  void,  either  in  the  whole,  or  else  for 
so  much  as  is  thus  against  the  law,  if  that  illegal  part  can  be 
severed  from  the  rest. 

An  award  must  be  reasonable ;  if  it  be  of  things  in  them- 
selves of  no  value  or  advantage  to  the  parties,  or  out  of  all 
proportion  to  the  justice  and  requirements  of  the  case,  or  if  it 
undertake  to  determine  for  the  parties  what  they  should  deter- 
mine for  themselves,  as  that  the  parties  should  intermarry,  it  is 
void. 

Lastly,  the  award  must  ho.  final  and  conclnsive.  This  neces- 
sity springs  also  from  the  very  purpose  for  which  the  law  favors 
arbitration,  namely,  the  settlement  and  closing  of  disputes.  It 
is  not  a  valid  objection  to  an  award,  that  it  is  upon  a  condition,  if 
the  condition  be  clear  and  certain,  consistent  with  the  rest  of 
the  award,  in  itself  reasonable,  and  such  that  there  could  be  no 
doubt  whether  it  were  performed  or  not,  or  what  were  the 
rights  or  obligations  dependent  upon  it. 

An  award  may  be  open  to  any  or  all  of  these  objections 
in  part,  without  being  necessarily  void  in  the  whole.  So  much 
of  it  as  is  thus  faulty  is  void ;  but  if  this  can  be  severed  dis- 
tinctly from  the  residue,  leaving  a  substantial,  definite,  and 
unobjectionable  award  behind,  this  may  be  done,  and  the 
award  then  will  take  effect.  It  is  therefore  void  in  the  whole 
because  bad  in  part,  only  where  this  part  cannot  be  severed  from 
the  residue;  or  where,  if  it  be  severed  and  amended,  leaving 
the  residue  in  force,  one  of  the  parties  will  be  held  to  an 
obligation  imposed  upon  him,  but  deprived  of  the  advantage  or 
recompense  which  it  was  intended  that  he  should  have.  Gen- 
erally, in  the  construction  of  awards,  they  are  favored  and 
enforced,  wherever  this  can  properly  be  done. 

it  the  submission  be  in  the  most  general  terms,  and  the 
award  equally  so,  covering  "  all  demands  and  questions  "  between 
the  parties,  either  party  may  still  show  that  a  particular  demand 
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■cither  did  not  exist,  or  was  not  known  to  exist,  when  the  sub- 
mission was  entered  into,  or  that  it  was  not  brought  before  the 
notice  of  the  arbitrators,  or  considered  by  them  ;  and  then  the 
award  will  not  be  permitted  to  affect  this  demand. 

If,  by  an  award,  money  is  to  be  paid  in  satisfaction  of  a  debt, 
this  implies  an  award  of  a  release  on  the  other  side,  and  makes 
this  release  a  condition  to  the  payment. 

There  is  no  especial  form  of  an  award  necessary  in  this  coun 
try.  If  the  submission  requires  that  it  should  be  sealed,  it  must 
be  so.  And  if  the  submission  was  made  under  a  statute,  or 
under  a  rule  of  court,  the  requirements  of  the  statute  or  the  rule 
should  be  followed.  But  even  here  mere  formal  inaccuracies 
would  seldom  be  permitted  to  vitiate  the    award. 

If  the  submission  contains  other  directions  or  conditions,  as 
that  it  should  be  delivered  to  the  parties  in  writing,  or  to  each 
of  the  parties,  such  directions  must  be  substantially  followed. 
Thus,  in  the  latter  case,  it  has  been  held  that  it  is  not  enough 
that  a  copy  be  delivered  to  one  of  the  parties  on  each  side,  but 
each  individual  party  must  have  one. 

It  may  happen,  where  an  award  is  offered  in  defence,  or  as 
the  ground  of  an  action,  that  it  is  open  to  no  objection  whatever 
for  anything  which  it  contains  or  which  it  omits  ;  and  yet  it  may 
be  set  aside  for  impropriety  or  irregularity  in  the  conduct  of  the 
arbitrators,  or  in  the  proceedings  before  them.  Awards  are  thus 
set  aside  if  "procured  by  corruption  or  undue  means."  This 
rule  rests,  indeed,  on  the  common  principle,  that  fraud  vitiates 
and  avoids  every  transaction. 

So,  too,  it  may  well  be  set  aside  if  it  be  apparent  on  its  face 
that  the  arbitrator  has  made  a  material  mistake  of  fact  or  of  law. 
It  must,  however,  be  rather  a  strong  case  in  which  the  court 
would  receive  evidence  of  a  mere  mistake,  either  in  fact,  or  in 
law,  which  did  not  appear  in  the  award,  and  was  not  supposed 
to  spring  from  or  indicate  corruption. 

Another  instance  of  irregularity  is  the  omission  to  examine 
witnesses  ;  or  an  examination  of  them  when  the  parties  were  not 
present,  and  their  absence  was  for  good  cause  ;  or  a  concealment 
by  either  of  the  parties  of  material  circumstances  ;  for  this  would 
be  fraud.     So  if  the  arbitrators,  in  case  of  disagreement,  were 
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authorized  to  choose  an  umpire,  but  drew  lots  which  of  them 
should  choose  him.  But  it  has  been  held  enough  that  each 
arbitrator  named  an  umpire,  and  lots  were  drawn  to  decide  which 
of  these  two  should  be  taken,  because  it  might  be  considered 
that  both  of  these  men  were  agreed  upon.  And  if  an  umpire 
be  appointed  by  lot,  or  otherwise  irregularly,  if  the  parties  agree 
to  the  appointment,  and  confirm  it  expressly,  or  impliedly  by 
attending  before  him,  with  a  full  knowledge  of  the  manner  of 
the  appointment,  this  covers  the  irregularity. 

SECTION  II. 

THE   REVOCATION    OF    A    SUBMISSION   TO   ARBITRATORS. 

It  is  an  ancient  and  well  established  rule,  that  either  party 
may  revoke  his  submission  at  any  time  before  the  award  is  made  ; 
and  by  this  revocation  render  the  submission  wholly  ineffectual, 
and  of  course  take  from  the  arbitrators  all  power  of  making  a 
binding  award.  And,  generally,  this  power  exists  until  the 
award  is  made. 

In  this  country,  our  courts  have  always  excepted  from  this 
rule  submissions  made  by  order  or  rule  of  court ;  for  a  kind  of 
jurisdiction  is  held  to  attach  to  the  arbitrators,  and  the  submis- 
sion is  quite  irrevocable,  except  for  such  cases  as  make  it  nec- 
essarily inoperative. 

There  is  a  strong  reason  why  a  submission  by  order  of  court, 
or  before  a  magistrate,  should  be  preferred  where  it  can  be  had, 
from  the  fact  above  stated,  that  the  law  permits  any  party  who 
finds  an  award  is  going  against  him  to  revoke  his  submission  or 
reference  when  he  will,  before  the  award -is  made  ;  provided  the 
award  was  only  by  agreement  out  of  court,  or  not  before  a  mag- 
istrate. In  some  of  our  States,  the  statutes  authorizing  and 
regulating  arbitration  provide  for  the  revocation  of  the  submis- 
sion. 

It  should  be  stated,  however,  that,  as  an  agreement  to  sub- 
mit is  a  valid  contract,  the  promise  of  each  party  being  the  con- 
sideration for  the  promise  of  the  other,  a  revocation  of  the  agree- 
ment or  of  the  submission  is  a  breach  of  the  contract,  and  the 
other  party  has  his  damages.     And  damages  would  generally 
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include  all  the  expenses  the  plaintiff  has  incurred  about  the 
submission,  and  all  that  he  has  lost  by  the  revocation,  in  any 
way. 

If  either  party  exercise  this  power  of  revocation,  he  must 
give  notice  in  some  way,  directly  or  indirectly,  to  the  other 
party ;  and  until  such  notice,  the  revocation  is  inoperative. 

Bankruptcy  or  insolvency  of  either  or  both  parties  does  not 
necessarily  operate  as  a  revocation,  unless  the  terms  of  the 
agreement  to  refer,  or  the  provisions  of  the  insolvent  law, 
required  it.  But  the  assi^^nees  acquire  whatever  power  of 
revocation  the  bankrupt  or  insolvent  possessed,  and,  generally, 
at  least,  no  further  power. 

The  death  of  either  party  before  the  award  is  made  vacates 
the  submission,  if  made  out  of  court,  unless  that  provides  in 
terms  for  the  continuance  and  procedure  of  the  arbitration,  if 
such  an  event  occur.  But  a  submission  under  a  rule  of  court  is 
not  revoked  or  annulled  even  by  the  death  of  a  party.  So  the 
death  or  refusal  or  inability  of  an  arbitrator  to  act  would  annul  a 
submission  out  of  court,  unless  provided  for  in  the  agreement , 
but  not  one  under  a  rule  of  court,  unless  for  especial  reasons, 
satisfactory  to  the  court,  which  would  make  an  appointment  of 
a  substitute,  if  it  saw  fit  to  continue  the  reference. 

It  m?y  be  well  to  add,  that,  after  an  award  is  fully  made, 
neither  of  the  parties  without  the  consent  of  the  other,  nor 
cither  nor  all  of  the  arbitrators  without  the  consent  of  all  the 
parties,  have  any  further  control  over  it. 

If  the  submission  provides  for  any  method  of  delivering  the 
award,  this  should  be  followed.  If  not,  it  is  common  for  the 
referees  to  deliver  the  award  to  the  prevailing  party  or  his  attor- 
ney, on  payment  by  him  of  the  fees  of  arbitration.  Then  the 
prevailing  party  looks  to  the  losing  party,  for  the  whole,  or  a 
part,  or  none  of  the  costs,  as  the  award  may  determine. 

The  award  should  be  sealed,  and  addressed  to  all  the  parties ; 
and  it  should  not  be  opened  except  in  presence  of  all  the  parties, 
or  of  their  attorneys,  or  with  the  consent  of  those  absent  indorsed 
on  the  award.  If  the  submission  is  under  a  rule  of  court,  it 
should  be  returned  to  court  by  the  arbitrators,  or  the  counsel 
receiving  it,  sealed,  and  opened  only  in  court,  or  before  the 
clerk,  or  with  the  written  consent  of  parties. 
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The  submission,  or  agreement  to  refer,  may  be  made  by 
exchange  of  Bonds,  each  party  executing  and  delivering  a  Bond 
to  the  other  party. 

This  would  be  a  formal  proceeding.  But,  as  has  been  already 
said,  no  especial  form  is  necessary  ;  and  often  a  very  simple  one, 
like  that  below,  would  suffice. 

(86.) 
Simple  Agreement  to  Refer. 
Elnow  all  Men,  That  we,  of 

and  of  do  hereby  promise  and 

agree,  to  and  with  each  other,  to  submit,  and  do  hereby  submit,  all  questions 
and  claims  between  us  {or  any  specific  question  or  claim,  describing  it)  to  the 
arbitrament  and  determination  of  {here  fiaffie  the  arbitrators)  whose  decision 
and  award  shall  be  final,  binding,  and  conclusive  on  us  ;  (add  if  there  are 
more  arbitrators  than  one,  and  it  is  intended  that  they  may  choose  an  umpire) 
and,  in  case  of  disagreement  between  the  said  arbitrators,  they  may  choose 
an  umpire,  whose  award  shall  be  final  and  conclusive  ;  {or  add,  if  there  be 
more  than  two  arbitrators)  and,  in  case  of  disagreement,  the  decision  and 
award  of  a  majority  of  said  arbitrators  shall  be  final  and  conclusive. 
In  Witness  Whereof,  &c. 

{Signatures) 
(87.) 

Arbitration  Bond.    One  or  more  Arbitrators. 

Know  all  Men  by  these  Presents,  Tliat  I,  {one  of  the  parties) 

am  held  and  firmly  bound  unto  {the  other  party)  in  the  sum 

cf  dollars,  lawful  money  of  the  United  States  of  America, 

to  be  paid  to  the  said  {the  other  party)  executors,  administrators 

or  assigns;  for  which  payment,  well  and  truly  to  be  made,  I  hereby  bind 
myself,  my  heirs,  executors,  and  administrators,  firmly  by  these  presents. 

Sealed  with  my  seal.     Dated  the  day  of  one 

thousand  nine  hundred  and 

The  Condition  of  the  above  Obligation  is  such,  That  if  the  above 
bounden  shall  well  and  truly  submit  to  the 

decision  of  {the  referee)  named,  selected,  and  chosea 

arbitrator    as  well  by  and  on  the  part  and  behalf  of,  the  said 

as  of  the  said  between  whom  a  controversy 

exists,  to  hear  all  the  proofs  and  allegations  of  the  parties  of  and  concerning 

{here  set  forth  the  claitns  or  questions  referred) 

and  all  matters  relating  thereto,  and  that  the 

award  of  the  said  arbitrator     be  made  in  writing,  subscribed  by  him  (or  them' 

and  attested  by  a  subscribing  witness,  ready  to  be  delivered  to  the  sai'.' 

parties  on  or  before  the  day  of  next 


A  PRIVATE  CARRIER.  25,* 

But  before  proceeding  to  take  any  testimony  tlierein,  the  arbitrator  shall  be 
«worn,  "faithfully  and  fairly  to  hear  and  examine  the  matters  in  controversy 
between  the  parties  to  these  presents,  and  to  make  a  just  award  according  to 
the  best  of  his  (or  their)  understanding."  And  the  said  parties  to  these 
presents  do  hereby  agree,  that  judgment  in  the  case  (in  question) 

shall  be  rendered  upon  the  award  which  may  be  made  pursuant 
to  this  submission,  to  the  end  that  all  matters  in  controversy  in  that  behalf, 
between  them,  shall  be  finally  concluded.  Then  the  above  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 

{Signature.)     (Seal.) 
Signed,  Sealed,  and  Delivered  in  Presence  of 

[To  make  the  contract  complete,   the  other  party  should  execute  and 
deliver  a  counterpart  of  this  Bond.] 

(88.) 
Award  of  Arbitrators. 

To  all  to  whom  these  Presents  shall  come,  We  {names  of  the  arbt 
trators),  to  whom  was  submitted  as  arbitrators  the  matters  in  controversy 
existing  between  as  by  the  condition  of  their  respective 

bonds  of  submission,  executed  by  the  said  parties  respectively,  each  untir 
the  other,  and  bearing  date  the  day  of  one  thousand 

nine  hundred  and  more  fully  appears. 

Now,  therefore,  know  ye,  That  we  the  arbitrator  r 

mentioned  in  the  said  bonds  having  been  first  duly  sworn  according  to  law, 
and  having  heard  the  proofs  and  allegations  of  the  parties,  and  examined  th»< 
matters  in  controversy  by  them  submitted,  do  make  this  award  in  writing, 
that  is  to  say,  the  said  {here  follows  the  award) 

In  Witness  Whereof,  have  hereunto  subscribed  these  presents, 

this  day  of  one  thousand  nine  hundred  and 

{Signatures.) 

In  Presence  of  - 


CHAPTER  XX. 

THE  CARRIAGE  OF  GOODS  AND  PASSENGERS. 


SECTION  I. 

A   PRIVATE     CARRIER. 

One  who  carries  goods  for  another  is  either  a  private  carrier 
or  a  common  carrier. 

A  private  carrier  is  one  who  carries  for  others  once,  or  some- 
times, but  who  does  not  pursue  the  business  of  carrying  as  his 
17 
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usual  and  professed  occupation.  The  contract  between  him  and 
the  owner  of  the  goods  which  he  carries  is  one  of  service,  and 
is  governed  by  the  ordinary  rules  of  law.  Each  party  is  bound 
to  perform  his  share  of  the  contract.  Such  a  carrier  must 
receive,  care  for,  carry,  and  deliver  the  goods,  in  such  wise  as 
he  bargains  to  do. 

If  he  carries  the  goods  for  hire,  whether  actually  paid  or  due, 
he  is  bound  to  use  ordinary  diligence  and  care ;  by  which  the 
law  means  such  care  as  a  man  of  ordinary  capacity  would  take 
of  his  own  property  under  similar  circumstances.  If  any  loss  or 
injury  occur  to  the  goods  while  in  his  charge,  from  the  want  of 
such  care  or  diligence  on  his  part,  he  is  responsible.  But  if  the 
loss  be  chargeable  as  much  to  the  fault  of  the  owner  as  of  the 
carrier,  he  is  not  liable.  The  owner  must  show  the  want 
of  care  or  diligence  on  the  part  of  the  private  carrier,  to 
make  him  liable ;  but  slight  evidence  tending  that  way  would 
suffice  to  throw  upon  him  the  burden  of  accounting  satisfactorily 
for  the  loss.  And  if  there  is  such  negligence  on  the  part  of  the 
carrier,  or  of  a  servant  for  whom  he  is  responsible,  the  carrier 
is  liable,  although  the  loss  be  caused  primarily  by  a  defect  in  the 
thing  carried. 

If  he  carries  the  goods  without  any  compensation,  paid  or 
promised,  he  is,  in  the  language  of  the  la\V,  a  gratuitous  bailee, 
or  mandatary  :  he  is  now  bound  only  to  slight  care  ;  which  is 
such  care  as  every  person,  not  insane  or  fatuous,  would  take  of 
nis  own  property.  For  the  want  of  this  care,  which  would  be 
gross  negligence,  he  is  responsible,  but  not  for  ordinary  negli- 
gence. 

We  sum  up  what  may  be  said  of  the  private  carrier  in  the 
remark,  that  the  general  rules  which  regulate  contracts  and 
mutual  obligations  apply  to  the  duties  and  the  rights  of  a  pri- 
vate carrier,  with  little  or  no  qualification.  But  it  is  otherwise 
with  a  common  carrier. 

SECTION   II. 

THE    COMMON    CARRIER. 

The  law  in  relation  to  the  rights,  the  duties,  and  the  respon- 
sibilities of  a  common  carrier  is  quite  peculiar.     The  reasons  tor 
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It  are  discernible,  but  it  rests  mainly  upon  established  usage  and 
custom.  And,  as  these  usages  have  changed  considerably  in 
modern  times,  this  law  has  undergone  important  modifications. 

He  is  a  common  carrier  "who  undertakes,  for  hire,  to  trans- 
port the  goods  of  such  as  choose  to  employ  him  from  some 
known  and  definite  place  or  places  to  other  known  and  definite 
place  or  places."  He  is  one  who  undertakes  the  carriage  of 
goods  as  a  business ;  and  it  is  mainly  this  which  distinguishes 
him  from  the  private  carrier. 

The  rights  and  responsibilities  of  the  common  carrier  may 
be  briefly  stated  thus  :  He  is  bound  to  take  the  goods  of  all  who 
offer,  if  he  be  a  carrier  of  goods,  and  the  persons  of  all  who  offer, 
if  he  be  a  carrier  of  passengers ;  and  to  take  due  care  and  make 
due  transport  and  delivery  of  them.  He  has  a  lien  on  the  goods 
which  he  carries,  and  on  the  baggage  of  passengers,  for  his  com- 
pensation. He  is  liable  for  all  loss  or  injury  to  the  goods  under 
his  charge,  although  wholly  free  from  negligence,  unless  the 
loss  happens  from  the  act  of  God,  or  from  the  public  enemy. 
These  three  rules  will  be  considered  in  the  next  section. 

The  important  thing  to  be  remembered  is,  that  a  private 
carrier  is  not  liable  for  injury  to  persons,  or  loss  of  or  injury  to 
goods,  without  fault  or  negligence  on  his  part ;  but  a  cojnmon 
carrier  is  liable,  without  any  fault  or  negligence  on  his  part. 

Truckmen  or  draymen,  porters,  and  others  who  undertake  the 
carriage  of  goods  for  all  applicants  from  one  city  or  town  to 
another,  or  from  one  part  of  a  city  to  another,  are  chargeable 
as  common  carriers.  So,  proprietors  of  stage-coaches  are  charge- 
able as  common  carriers  of  passengers,  and  of  the  baggage  of 
passengers ;  or  the  baggage  of  others,  if  they  so  advertise  them- 
selves. So  are  hackney-coachmen  within  their  accustomed 
range. 

If  drivers  of  stages,  or  omnibuses,  commonly  carry  and 
receive  pay  for  goods  or  parcels  which  are  not  the  baggage  a£ 
passengers,  and  are  held  out  or  advertised,  or  generally  known, 
as  so  carrying  them,  they  are  common  carriers  of  goods,  and  the 
proprietors  are  liable  for  the  loss  of  such  parcels,  although 
neither  they  nor  the  drivers  were  in  fault.  But  if  there  is  no 
such  habit  or  usage,  and  the  driver  receives  such  a  parcel  to  be 
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carried  somewhere,  and  is  paid  for  it,  the  driver  carries  it  as  a 
private  carrier,  and  not  as  a  common  carrier,  and  is  chargeable 
only  for  negligence  or  fault.  And  if  the  line  of  carriages  is 
established  for  passengers,  and  the  driver  does  not  account  for 
what  is  paid  him  for  occasional  parcels,  but  takes  it  as  his  own 
perquisite,  the  proprietors  are  not  answerable  even  for  the 
driver's  fault  or  negligence,  unless  circumstances  in  some  way 
bring  the  fault  home  to  them. 

In  this  country,  in  recent  times,  the  business  of  carrying 
goods  and  passengers  is  almost  monopolized  by  what  are  called 
expressmen,  by  railroads,  or  by  lines  of  steam-packets  along  our 
coasts,  or  upon  our  navigable  streams  or  lakes.  All  these  are 
undoubtedly  common  carriers ;  and  although  their  peculiar  method 
of  carrying  on  this  business  is  new,  and  will  require  from  us 
especial  consideration  in  another  chapter,  there  can  be  no  doub» 
of  their  being,  to  all  intents  and  purposes,  common  carriers. 

Ordinary  sailing  vessels  are  sometimes  said  to  be  common 
carriers.  We  should  be  disposed  to  restrict  this  term,  howevei, 
to  regular  packets ;  or,  at  most,  to  call  by  this  name  general 
freighting  ships.  It  is  not,  however,  necessary  to  consider  this 
question,  as  water-borne  goods  are  now  almost  always  carried 
under  bills  of  lading,  which  determine  the  relations  and  respect- 
ive rights  of  the  parties ;  and  these  we  shall  consider  in  our 
chapter  on  the  Law  of  Shipping. 

The  boatmen  on  our  rivers  and  canals  are  common  carriers, 
and  ferrymen  are  common  carriers  of  passengers  by  their  office,, 
and  may  become  common  carriers  of  goods  by  taking  up  that; 
business.  A  steamboat  usually  employed  as  a  carrier  may  do 
something  else,  as  tow  a  vessel  out  of  a  harbor,  or  the  like ;  and 
the  character  of  common  carrier  does  not  attach  to  this  special 
employment,  and  carry  with  it  its  severe  liabilities.  Therefore, 
for  a  loss  occurring  to  a  ship  in  her  charge  while  so  employed, 
the  owner  of  the  steamer  is  not  liable  without  negligence  on  his 
part,  or  on  the  part  of  those  whom  he  employs. 

The  same  person  may  be  a  common  carrier,  and  also  hold 
other  offices  or  relations.  He  may  be  a  warehouseman,  a 
wharfinger,  or  a  forwarding  merchant.  The  peculiar  liabilities 
of  the  common  carrier  do  not  attach  to  either  of  these  offices 


OBLIGATION  OF  THE  COMMON  CARRIER.  26 1 

or  employments.  Thus,  a  warehouseman  is  liable  for  the  loss 
of  the  goods  which  he  takes  for  storage,  only  in  case  of  his  own 
negligence ;  he  is  not,  as  a  common  carrier  is  said  to  be,  an 
insurer  of  the  goods.  The  question  then  arises,  when  the  lia 
bility  of  such  a  person  is  that  of  a  warehouseman,  and  when  it 
is  that  of  a  carrier. 

If  a  carrier  receives  goods  to  be  stored  until  he  can  carry 
them, — a  canal-boatman,  for  example, — or  if,  at  the  end  of  thd 
journey,  he  stores  them  for  a  time  for  the  safety  of  the  goods 
or  the  convenience  of  the  owner,  while  thus  stored  he  is  liable 
only  as  warehouseman.  J^ut  if  he  puts  them  into  his  store  or 
office  only  for  a  short  time,  and  for  his  own  convenience,  either 
.'^t  the  beginning  or  end  of  the  transit  (or  journey),  they  are  in 
i'is  hands  as  carrier. 

Where  these  relations  seem  to  unite  and  mingle  in  one  per- 
son, it  may  be  said  to  be  the  general  rule,  that,  wherever  the 
deposit,  in  whatever  place  or  building,  is  secondary  and  subor- 
dinate to  the  carriage  of  the  goods,  which  is,  therefore,  the  chief 
xhing,  the  party  taking  the  goods  is  a  carrier  ;  and  otherwise  a 
iiepositary  only  of  some  kind.  If,  therefore,  goods  are  deliv- 
*:red  to  a  carrier,  or  at  his  depot  or  receiving-room,  with  direc- 
;ions  not  to  carry  them  until  further  orders,  he  is  only  a 
depositary,  and  not  a  carrier,  until  those  orders  are  received  ; 
'>ut  when  they  are  received  he  becomes  a  carrier ;  and  if  the 
^oods  are  afterwards  lost  or  injured  before  their  removal,  he  is 
Mable  as  a  common  carrier  without  negligence  or  fault  on  his 
part. 

SECTION  III. 

THE  OBLIGATION  OF  THF  COMMON  CARRIER  TO  RECEIVE  AND  CARRY  GOODS 

OR    PASSENGERS. 

He  cannot  refuse  to  receive  and  carry  goods  offered,  with- 
out good  cause ;  for,  by  his  openly  announcing  himself  in  any 
way  as  engaged  in  this  business,  he  makes  an  offer  to  the  public 
whicSi  becomes  a  kind  of  contract  as  to  any  one  who  accepts 
it.  He  may  demand  his  compensation,  however,  and,  if  it  be 
refused,  he  may  refuse  to  carry  the  goods  ;  nor  is  he  bound  to 
carry  them  if  security  be  offered  to  him,  but  not  the  money. 
But  if  the  freight-money  be  not  demanded,  the  owner  of  the 
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goods,  if  he  is  able,  ready,  and  willing  to  pay  it,  has  all  his 
rights  although  he  does  not  make  a  formal  tender  of  the  money. 
A  carrier  may  refuse  if  his  means  of  carriage  are  already  fully 
employed.  But,  in  a  case  where  a  railway  company,  being  com- 
mon carriers,  had  issued  excursion-tickets  for  a  journey,  it  was 
held  that  they  were  not  excused  from  carrying  passengers 
according  to  their  contract,  upon  the  ground  that  there  was  no 
room  for  them  in  their  conveyance;  and  that,  in  order  to  avail 
themselves  of  this  answer,  they  should  make  their  contract  condi- 
tional upon  there  being  room.  If  the  common  carrier  cannot 
carry  the  goods  without  danger  to  them,  or  to  himself  or  other 
goods,  or  without  extraordinary  inconvenience,  or  if  they  are 
not  such  goods  as  it  is  his  regular  business  to  carry,  he  is 
excused  for  not  carrying  them.  He  is  always  entitled  to  his 
ns7ial  charge,  but  not  to  extraordinary  compensation,  unlessfc 
extraordinary  service. 

The  common  carrier  of  goods  is  bound  to  receive  them  in  a 
suitable  way,  and  at  suitable  times  and  places.  If  he  has  an 
ofBce  or  station,  he  must  have  proper  persons  there,  and  propei 
means  of  security.  During  the  transit,  and  at  all  stopping, 
places,  due  care  must  be  taken  of  all  goods,  and  that  means  the 
kind  and  measure  of  care  appropriate  for  goods  of  that  descrip> 
tion.  If  he  have  notice,  by  writing  on  the  article  or  otherwise, 
of  the  need  of  peculiar  care, — as,  "  Glass,  with  great  care,"  or 
*'This  side  uppermost,"  or  "To  be  kept  dry," — he  is  bound  t^ 
comply  with  such  directions,  supposing  them  not  to  impos*'. 
unnecessary  care  or  labor. 

If  he  carry  passengers  he  must  receive  all  who  offer,  unless  he 
has  some  special  and  sufficient  reason  for  refusing. 

In  a  case  tried  before  the  Supreme  Judicial  Court  of  Massa- 
chusetts, it  was  held  that  if  an  inn-keeper,  who  has  frequently 
entered  a  railroad  depot  and  annoyed  passengers  by  soliciting 
them  to  go  to  his  inn,  receives  notice  from  the  superintendent 
of  the  depot  that  he  must  do  so  no  more,  and  he  nevertheless 
repeatedly  enters  the  depot  f(5r  the  same  purpose,  and  after- 
wards obtains  a  ticket  for  a  passage  in  the  cars,  with  an  actual 
intention  of  entering  the  cars  as  a  passenger,  and  goes  into  the 
depot  on  his  way  to  the  cars,  and  the  superintendent,  believing 
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that  he  has  entered  the  depot  to  solicit  passengers,  orders  him 
to  go  out,  and  he  does  not  exhibit  his  ticket,  nor  give  notice  of 
his  real  intention,  but  presses  forward  towards  the  cars,  and  the 
superintendent  and  his  assistants  therefore  forcibly  remove  him 
from  the  depot,  using  no  more  force  than  is  necessary  for  that 
purpose,  such  removal  is  justifiable,  and  not  an  indictable  assault 
and  battery. 

A  common  carrier  is  bound  to  carry  his  passengers  over  the 
whole  route,  and  at  a  proper  speed,  or  supply  proper  means  of 
transport ;  to  demand  only  a  reasonable  or  usual  compensation  ; 
to  notify  his  passengers  of  any  peculiar  dangers  ;  to  treat  all 
alike,  unless  there  be  actual  and  sufficient  reason  for  the  dis- 
tinction, as  in  the  filthy  appearance,  dangerous  condition,  or 
misconduct  of  a  passenger ;  and  to  behave  to  all  with  civility 
and  decorum. 

He  must  also  have  proper  carriages,  and  keep  them  in  good 
condition,  and  not  overload  them ;  and  suitable  horses  and 
drivers ;  stop  at  the  usual  places,  with  proper  intervals  for  rest 
or  food  ;  take  the  proper  route  ;  and  drive  at  proper  speed  ;  and 
leave  the  passengers  at  the  usual  stopping-places,  or  wherever 
he  agrees  to.  In  none  of  these  things  can  he  depart  from 
what  is  usual  and  proper  at  his  own  pleasure.  And  if  by  any 
breach  of  these  duties  a  passenger  is  injured,  the  carrier  is 
responsible.  So  if  he  puts  his  passengers  in  peril,  and  one  of 
them  be  hurt  by  an  effort  to  escape,  as  in  jumping  off,  it  is  no 
defence  for  the  carrier  to  show  that  he  would  have  been  safe  if 
he  had  remained. 

In  one  case  it  was  held  that  a  common  carrier  who  had 
received  a  pickpocket  as  a  passenger  on  board  his  vessel,  and 
taken  his  fare,  could  not  put  him  on  shore  so  long  as  he  was  not 
guilty  of  any  impropriety.  But  this  may  be  doubted.  The 
common  carrier  must  certainly  employ  competent  and  well- 
behaved  persons  for  all  duties,  and  for  failure  in  any  of  the  par- 
ticulars of  his  duties  and  obligations,  he  is  responsible  not  only 
to  the  extent  of  any  damage  caused  thereby,  but  also,  in  many 
cases,  for  pain  and  injury  to  the  feelings.  He  is  also  bound  to 
deliver  to  each  passenger  all  his  baggage  at  the  end  of  his  jour- 
ney, and  is  held  liable  if  he  delivers  it  to  a  wrong  party  on  a 
forged  order,  and  without  personal  default. 
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Lastly,  he  must  make  due  delivery  of  the  goods  at  the 
proper  time,  in  the  proper  way,  and  at  the  proper  place,  and 
to  the  proper  person  ;  and  this  person  should  be  some  one 
who  was  authorized  by  the  owner  or  sender  to  receive  the 
goods. 

If  a  party  authorized  to  receive  the  goods  refuse,  or  is 
unable  to  do  so,  the  carrier  must  keep  them  for  the  owner,  and 
with  due  care  ;  but  now  under  the  liability  of  a  warehouseman, 
and  not  of  a  carrier ;  that  is,  he  is  now  liable  only  for  fault  of 
some  kind. 

So  the  carrier  must  keep  the  goods  for  the  owner,  if  he  has 
good  reason  to  believe  that  the  consignee  is  dishonest,  and  will 
defraud  the  owner  of  his  property.  As  to  the  time  when  goods 
should  be  delivered,  it  must  be  within  the  proper  hours  for  busi- 
vess,  when  they  can  be  suitably  stored  ;  or  if  the  goods  are  deliv- 
«;red  to  the  sender  himself,  or  at  his  house,  then  at  some  suitable 
and  convenient  hour. 

There  must  be  no  unnecessary  delay,  and  the  goods  must 
be  delivered  as  soon  after  a  detention  as  may  be  with  due 
diligence. 

As  to  the  way  and  the  place  at  which  the  goods  should  be 
delivered,  much  must  depend  upon  the  nature  of  the  goods, 
and  much  also  upon  the  usage  in  regard  to  them,  if  such  usage 
exists. 

The  goods  should  be  so  left,  and  with  such  notice,  as  to 
secure  the  early,  convenient,  and  safe  reception  of  them  by  the 
person  entitled  to  have  them.  Something  also  must  depend  on 
this  point,  on  the  mode  of  conveyance.  A  man  may  carry  a 
parcel  into  the  house  and  deliver  it  to  the  owner  or  his  servant ; 
a  wagon  or  cart  can  go  to  the  gate,  or  into  the  yard,  and  there 
deliver  what  it  carries.  A  vessel  can  go  to  one  wharf  or  another, 
and  is  bound  to  go  to  that  which  is  reasonably  convenient  to  the 
consignee,  or  to  one  that  was  agreed  upon  ;  but  a  vessel  is  not 
always  bound  to  comply  with  requirements  of  the  consignee  as 
to  the  very  wharf  the  goods  should  be  left  at,  but  may  leave  the 
goods  at  any  safe,  convenient,  and  accessible  wharf  at  which 
such  goods  are  usually  left. 

Where  the  goods  are  not  delivered  to  the  owner  personally. 


OBLIGATION  OF  THE  COMMON  CARRIER.  265 

or  to  his  agent,  immediate  notice  should  be  given  to  the  owner. 
The  carrier  is  generally  obliged  to  give  notice  of  the  delivery 
of  goods,  and  if  the  owner  has  in  any  way  designated  how  the 
goods  may  be  delivered  to  himself,  he  is  bound  to  obey  this 
direction.  The  notice  must  be  prompt  and  distinct.  And  if 
the  goods  are  delivered  at  an  unsuitable  or  unauthorized  place, 
no  notice  will  make  this  a  good  delivery. 

Railroads  terminate  at  their  station,  and  although  goods 
might  be  sent  by  wagons  to  the  house  or  store  of  consignees, 
this  is  not  usually  done,  as  it  is  considered  that  the  railroad 
carrier  has  finished  his  transit  at  his  own  terminus.  Usually, 
the  consignee  of  goods  sent  by  railroad  has  notice  from  the 
consignor  when  to  expect  them ;  and  this  is  so  common,  that  it 
is  seldom  necessary,  in  fact,  for  the  agents  of  the  railroad  to 
give  notice  to  the  consignee.  But  this  should  be  given  where 
it  is  necessary;  and  should  be  given  as  promptly,  directly,  and 
specifically  as  may  be  necessary  for  the  purpose  of  the  notice. 

A  railroad  company  may  be  compared  to  owners  of  ships  in 
this  respect,  that  neither  can  take  the  cars  or  the  ships  farther 
than  the  station  or  the  wharf,  and  therefore  may  deliver  the 
goods  there.  But  a  carrier  by  water  is  bound  to  give  notice 
that  the  goods  are  on  the  wharf,  and  is  not  exonerated  as  carrier 
until  he  gives  such  notice ;  whereas,  a  railroad  company  is  not 
bound  to  give  notice. 

It  may  happen  that  some  third  party  may  claim  the  goods 
under  a  title  adverse  to  that  of  the  consignor  or  consignee.  If 
the  carrier  refuse  to  deliver  them  to  this  third  party,  and  it 
turns  out  that  the  claimant  had  a  legal  right  to  demand  them, 
the  carrier  would  be  liable  in  damages  to  him.  But  the  carrier 
may  and  should  demand  full  and  clear  evidence  of  the  claimant's 
title ;  and  if  the  evidence  be  not  satisfactory,  he  may  demand 
security  and  indemnity.  If  the  evidence  or  the  indemnity  be 
withheld,  he  certainly  should  not  be  held  answerable  for  any- 
thing beyond  that  amount  which  the  goods  themselves  would 
satisfy,  for  he  is  in  no  fault.  If  he  delivers  the  goods  to  such 
claimant,  proof  that  the  claimant  had  good  title  is  an  adequate 
defence  against  any  suit  by  the  consignor  or  consignee  for  non- 
delivery. 
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SECTION   IV. 

THE   LIEN    OF   THE   COMMON    CARRIER. 

The  legal  meaning  of  this  word,  as  we  have  said  before, 
when  we  have  had  occasion  to  use  the  word  in  preceding  chap- 
ters, is  the  right  of  holding  or  detaining  property  until  some 
charge  against  it,  or  some  claim  upon  the  owner  on  account  of 
it  is  satisfied. 

The  common  carrier  has  this  right  against  all  the  goods  he 
carries,  for  his  compensation.  While  he  holds  them  for  this 
purpose,  he  is  not  liable  for  loss  or  injury  to  them  as  a  common 
carrier;  that  is,  not  unless  the  injury  happen  from  his  own 
fault. 

He  may  not  only  hold  the  goods  for  his  compensation,  but 
may  recover  this  out  of  them,  by  any  of  the  usual  means  in 
which  a  lien  upon  personal  chattels  is  made  productive.  That 
is,  he  holds  them  just  as  if  they  were  pledged  to  him  by  the 
owner  as  a  security  for  the  debt.  Therefore,  if  the  debt  be  not 
paid  in  a  reasonable  time  after  it  is  due  and  demanded,  the 
carrier  may  have  a  decree  of  a  court  of  equity  for  their  sale ; 
or  may  sell  them  himself  at  auction,  retaining  his  pay  from  the 
proceeds,  and  paying  over  the  remainder.  But  to  make  this 
course  justifiable  and  safe,  the  carrier  must  wait  a  reasonable 
time,  and  give  full  notice  of  his  intention,  so  that  the  owner 
may  have  a  convenient  opportunity  to  redeem  the  goods;  and 
there  must  be  proper  advertisement  of  the  sale,  and  every  usual 
precaution  taken  to  insure  a  favorable  sale;  and  the  carrier 
must  not  himself  buy  the  goods,  and  must  act  in  all  respects 
with  entire  honesty. 

SECTION  V. 

THE    LIABILITY    OF    THE    COMMON    CARRIER. 

This  is  perfectly  well  established  as  a  rule  of  law,  although 
it  is  very  exceptional  and  peculiar.  It  is  sometimes  said  to 
arise  from  the  public  carrier  being  a  kind  of  public  officer.  But 
the  true  reason  is  the  confidence  which  is  necessarily  reposed  in 
him,  the  power  he  has  over  the  goods  intrusted  to  him,  the  ease 
with  which  he  may  defraud  the  owner  of  them,  and  yet  make  it 
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appear  that  he  was  not  in  fault,  and  the  difficulty  which  the 
owner  might  have  in  making  out  proof  of  his  default.  This 
reason  it  is  important  to  remember,  because  it  helps  us  to  con- 
strue and  apply  the  rules  of  law  on  this  subjef;t.  Thus,  the 
riule  is  that  the  common  carrier  is  liable  for  any  loss  or  injury  to 
goods  under  his  charge,  unless  it  be  caused  by  the  act  of  God, 
or  by  the  public  enemy.  The  rule  is  intended  to  hold  the  con> 
mon  carrier  responsible  wherever  it  was  possible  that  he  caused 
the  loss,  either  by  negligence  or  design. 

Hence,  the  act  of  God  means  some  act  in  which  neither  the 
carrier  himself,  nor  any  other  man,  had  any  direct  and  immediate 
agency.  If,  for  example,  a  house  in  which  the  goods  are  at 
night  is  struck  by  lightning,  or  blown  over  by  a  tempest,  or 
washed  away  by  inundation,  the  carrier  is  not  liable.  This  is  an 
act  of  God,  although  man's  agency  interferes  in  causing  the 
loss ;  for  without  that  agency,  the  goods  would  not  have  been 
there.  But  no  man  could  have  directly  caused  the  loss.  On 
the  other  hand,  if  the  building  was  set  on  fire  by  an  incendiary 
at  midnight,  and  the  rapid  spread  of  the  flames  made  A 
absolutely  impossible  to  rescue  the  goods,  this  might  be  an 
inevitable  accident  if  the  carrier  were  wholly  innocent,  but  "it 
would  also  be  possible  that  the  incendiary  was  in  collusion  with 
the  carrier  for  the  purpose  of  concealing  his  theft;  and  there- 
fore the  carrier  would  be  liable  for  such  a  loss,  however 
innocent. 

As  a  general  rule,  the  common  carrier  is  always  liable  fcr 
loss  by  fire,  unless  it  is  caused  by  lightning,  an  accidental  fire 
not  being  considered  an  act  of  God,  or  a  peril  of  the  sea ;  and 
this  rule  has  been  applied  to  steamboats  and  other  vessels.  So, 
it  may  be  true  that  after  the  lightning,  the  tempest,  or  in  (nida- 
tion, the  carrier  was  negligent,  and  so  lost  the  goods  which 
might  have  been  saved  by  proper  efforts,  or  that  he  took  the 
opportunity  to  steal  them.  If  this  could  be  shown,  the  carrier 
would,  of  course,  be  liable ;  but  the  law  will  not  suppose  this 
without  proof,  if  the  first  and  main  cause  were  such  that  the 
carrier  could  not  have  been  guilty  in  respect  to  it.  So,  a  com 
mon  carrier  would  be  liable  for  a  loss  caused  by  a  robbery, 
however  sudden,   unexpected,   and    irresistible,  or  by  a  theft, 
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however  wise  and  full  his  precautions,  and  however  subtle  and 
ingenious  the  theft,  although  either  of  these  might  seem  to  be 
unavoidable  by  any  means  of  safety  which  it  would  be  at  all 
'seasonable  to  require. 

The  general  principles  of  agency  extend  to  common  carriers, 
and  make  them  liable  for  the  acts  of  their  agents,  done  while  in 
the  discharge  of  the  agency  or  employment.  So,  the  knowledge 
of  his  agent  is  the  knowledge  of  the  carrier,  if  the  agent  be 
authorized  expressly,  or  by  the  nature  of  his  employment,  to 
receive  this  notice  or  knowledge.  But  an  agent  for  a  common 
carrier  may  act  for  himself, — as  a  stage-coachman  in  carrying 
parcels,  for  which  he  is  paid  personally  and  does  not  account 
with  his  employer, — and  then  the  employer,  as  we  have  said,  is 
not  liable,  unless  the  owner  of  the  goods  believed  the  stage- 
toachman  carried  the  goods  for  his  employer,  and  was  justified 
Vy  the  facts  and  apparent  circumstances  in  so  believing. 

A  carrier  may  be  liable  beyond  his  own  route.  It  is  very 
c  ommon  for  carriers,  who  share  between  them  the  parts  of  a 
long  route,  to  unite  in  the  business  and  the  profits,  and  then  all 
ure  liable  for  a  loss  on  any  part  of  the  route. 

If  they  are  not  so  united  in  fact,  but  say  they  are  so,  or  sa}; 
tvhat  indicates  that  they  are  so,  they  justify  a  sender  in  sup 
i>osing  they  are  united,  and  then  they  are  equally  liable. 

If  a  carrier  takes  goods  to  carry  only  as  far  as  he  goes,  and 
then  engages  to  send  them  forward  by  another  carrier,  he  is 
'  iable  as  carrier  to  the  end  of  his  own  route ;  he  is  liable  also  if 
he  neglects  to  send  the  goods  on ;  but  he  is  not  liable  for  what 
may  happen  to  them  afterwards. 

SECTION  VI. 

THE   CARRIER    OF    PASSENGERS. 

The  carriers  of  passengers  are  under  a  more  limited  liability 
than  the  carriers  of  goods.  This  is  now  well  settled.  The 
reason  is,  that  they  have  not  the  same  control  over  passengers 
as  over  goods;  cannot  fasten  them  down,  and  use  other  means 
of  securing  them.  But  while  the  liability  of  the  carrier  of 
passengers  is  thus  mitigated,  it  is  still  stringent  and  extreme. 
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No  proof  of  care  will  excuse  the  carrier  if  he  loses  goods  con» 
mitted  to  him.  But  proof  of  the  utmost  care  will  excuse  hiia 
for  injury  done  to  passengers;  for  the  carrier  of  passengers  is 
liable  for  injury  to  them,  unless  he  can  show  that  he  took  all 
possible  care, — giving  always  a  reasonable  construction  to  this 
phrase ;  and  in  the  case  of  railroad  companies  there  is  authority 
for  using  the  words  in  almost  their  literal  meaning;  that  is,  fof 
holding  them  liable  for  all  injury  to  passengers  which  could  have 
been  possibly  avoided. 

SECTION  VII. 

A  NOTICE   BY  THE   CARRIER,    RESPECTING    HIS    LIABILITY. 

The  common  carrier  has  a  right  to  make  a  special  agree- 
ment with  the  senders  of  goods,  which  shall  materially  modify, 
or  even  wholly  prevent,  his  liability  for  accidental  loss  or  injury 
to  the  goods. 

This  question  is,  What  constitutes  such  a  bargain  ?  A  mere 
notice  that  the  carrier  is  not  responsible,  or  his  refusal  to  be 
responsible,  although  brought  home  to  the  knowledge  of  the 
other  party,  does  not  necessarily  constitute  an  agreement.  The 
reason  is  this.  The  sender  has  a  right  to  insist  upon  sending 
his  goods,  and  the  passenger  has  a  right  to  insist  upon  going 
himself  with  customary  baggage,  leaving  the  carrier  to  his 
legal  responsibility ;  and  the  carrier  is  bound  to  take  them  on 
these  terms.  If,  therefore,  the  sender  or  the  passenger,  after 
receiving  such  notice,  only  sends  or  goes  in  silence,  and  with- 
out expressing  any  assent,  especially  if  the  notice  be  given  at 
such  time,  or  under  such  circumstances,  as  would  make  it 
inconvenient  for  the  sender  not  to  send,  or  for  the  passenger 
not  to  go,  then  the  law  will  not  presume  from  his  sending  or 
going  an  assent  to  the  carrier's  terms. 

But  the  assent  may  be  expressed  by  words,  or  made  mani- 
fest by  acts  ;  and  it  is  in  each  case  a  question  of  evidence  for 
the  jury  Vv'hether  there  was  such  an  agreement. 

But  a  notice  by  the  carrier,  which  only  limits  and  defines 
his  liability  to  a  reasonable  extent,  without  taking  it  away,  as 
one  which  states  what  kind  of  goods  he  will  carry,  and  what  he 
will  not ;  or  to  what  amount  only  he  will  be  liable  for  passen- 
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gers'  baggage,  without  special  notice ;  or  what  information  he 
«vill  require,  if  certain  articles,  as  jewels  or  gold,  are  carried; 
or  what  increased  rates  must  be  paid  for  such  things, — any 
notice  of  this  kind,  if  in  itself  reasonable  and  just,  will  bind 
the  party  receiving  it. 

No  party  will  be  affected  by  any  notice, — neither  the  carrier, 
nor  a  sender  of  goods,  nor  a  passenger, — unless  a  knowledge 
cf  it  can  be  brought  home  to  him.  In  a  case  in  Pennsylvania, 
where  the  notice  was  in  the  English  language,  and  the  passenger 
was  a  German,  who  did  not  understand  English,  it  was  held 
that  the  carrier  must  prove  that  the  passenger  had  actual 
knowledge  of  the  limitation  in  the  notice. 

But  the  knowledge  may  be  brought  home  to  him  by  indirect 
evidence.  As  by  showing  that  it  was  stated  on  a  receipt  given 
to  him,  or  on  a  ticket  sold  him,  or  in  a  newspaper  which  he  read. 
t,r  even  that  it  was  a  matter  of  usage,  and  generally  known 
'I'his  question  is  one  of  fact,  which  the  jury  will  determine  upon 
all  the  evidence,  under  the  direction  of  the  court.  And  if  the 
notice  is  ambiguous,  they  will  be  directed  to  give  it  the  mean- 
ing which  is  against  the  carrier,  because  it  was  his  business  to 
make  it  plain  and  certain. 

Any  fraud  towards  the  carrier,  as  a  fraudulent  disregard  of 
a  notice,  or  an  effort  to  cast  on  him  a  responsibility  he  is  not 
obliged  to  assume,  or  to  make  his  liability  seem  to  be  greater 
than  it  really  is,  will  extinguish  the  liability  of  the  carrier  so 
tar  as  it  is  affected  by  such  a  fraud. 

If  a  carrier  gives  notice  which  he  is  authorized  to  give,  the 
party  receiving  it  is  bound  by  it,  and  the  carrier  is  under  no 
obligation  to  make  a  special  inquiry  or  investigation  to  see  that 
the  notice  is  complied  with,  but  may  assume  that  this  is  done. 

It  should,  however,  be  remarked  that  such  notice  affects  the 
liability  of  the  common  carrier  only  so  far  as  it  is  peculiar  to 
him,  that  is,  his  liability  for  a  loss  which  occurs  without  his 
agency  or  fault  ;  for  he  is  just  as  liable  as  he  would  be  without 
any  notice,  for  a  loss  or  injury  caused  by  his  own  negligence  or 
default. 

Perhaps  a  common  carrier  might  make  a  valid  bargain  which 
would   protect   him  against   every  thing  but  his  own  wilful   or 
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fraudulent   misconduct.     But  no  bargain  could  be  made  to  pro 
tect  him  against  this. 

SECTION  VIII. 

THE  carrier's  LIABILITY  FOR  GOODS  CARRIED  BY  PASSENGERS. 

A  CARRIER  of  goods  knows  what  goods,  or  rather  what 
parcels  and  packages,  he  receives  and  is  responsible  for.  A 
carrier  of  passengers  is  responsible  for  the  goods  they  carry 
with  them  as  baggage  ;  what  that  is,  the  carrier  does  not  always 
know  ;  and  he  is  responsible  only  to  the  extent  of  what  might 
be  fairly  and  naturally  carried  as  baggage.  This  must  always 
be  a  question  of  fact,  to  be  settled  as  such  by  the  jury,  upon 
all  the  evidence,  and  under  the  direction  of  the  court.  But 
there  can  be  no  precise  and  definite  standard.  A  traveller  on 
a  long  journey  needs  more  money  and  more  baggage  than  on  a 
short  one  ;  one  going  to  some  places  and  for  some  purposes 
needs  more  than  one  going  to  other  places  or  for  other  pur- 
poses. 

Thus  in  New  York  it  was  decided  that  baggage  does  not 
properly  include  money  in  a  trunk,  or  any  articles  usually 
carried  about  the  person.  And  in  another  New  York  case,  it 
was  held  that,  where  the  baggage  of  a  passenger  consists  of  an 
ordinary  traveling  trunk,  in  which  there  is  a  large  sum  of 
money,  such  money  is  not  considered  as  included  under  the 
term  baggage,  so  as  to  render  the  carrier  responsible  for  it. 
But  generally  a  passenger  may  carry  as  baggage,  money,  not 
exceeding  an  amount  ordinarily  carried  for  travelling-expenses 
So  in  Massachusetts  it  was  held  that  common  carriers  ave 
responsible  for  money  bond  fide  included  in  the  baggage  of  a 
passenger,  for  travelling-expenses  and  personal  use,  to  an 
amount  not  exceeding  what  a  prudent  person  would  deem 
proper  and  necessary  for  the  purpose. 

In  Pennsylvania,  carriers  have  been  held  resjwnsible  for 
ladies'  trunks  containing  apparel  and  jewels.  And  in  Illinois, 
a  common  carrier  of  passengers  has  been  held  liable  for  the 
loss  of  a  pocket-pistol,  and  a  pair  of  duelling-pistols,  contained 
in  the  carpet-bag  of  a  passenger,  which  was  stolen  out  of  the 
possession   of  the  carrier.     But  in  Tennessee,  it  has  been  held 
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that  "a  silver  watch,  worth  about  thirty -five  dollars,  also 
medicines,  handcuffs,  locks,  &c.,  worth  about  twenty  dollars," 
were  not  included  in  the  term  baggage,  and  that  the  carrier  was 
not  responsible  for  their  loss.  In  Ohio,  it  has  been  held  that  a 
gold  watch,  of  the  value  of  ninety-five  dollars,  was  a  part  of  the 
traveller's  baggage,  and  his  trunk  a  proper  place  to  carry  it  in. 
In  another  New  York  case  it  has  been  held  that  the  owners  of 
steamboats  were  liable  as  common  carriers  for  the  baggage  c£ 
passengers  ;  but,  to  subject  them  to  damages  for  loss  thereof, 
it  must  be  strictly  baggage ;  that  is,  such  articles  of  necessity 
and  personal  convenience  as  are  usually  carried  by  travelers. 
And  it  was  accordingly  held,  in  that  case,  that  the  carrier  was 
not  liable  for  the  loss  of  a  trunk  containing  valuable  merchan- 
dise and  nothing  else,  although  it  did  not  appear  that  the  plaiir- 
tiff  had  any  other  trunk  with  him.  But  in  a  case  in  Pennsylva 
nia,  where  the  plaintiff  was  a  carpenter  moving  to  the  State  o« 
Ohio,  and  his  trunk  contained  carpenters'  tools  to  the  value  ol 
fifty-five  dollars,  which  the  jury  found  to  be  the  reasonable 
tools  of  a  carpenter,  it  was  held  that  he  was  entitled  to  recover 
for  them  as  baggage. 

There  is  some  diversity,  and  perhaps  some  uncertainty,  in 
the  application  of  the  rule  ;  but  the  rule  itself  is  well  settled, 
and  a  reasonable  construction  and  application  of  it  must  always 
be  made  ;  and,  for  this  purpose,  the  passenger  himself,  and  a\l 
the  circumstances  of  the  case,  must  be  considered. 

The  purpose  of  the  rule  is  to  prevent  the  carrier  fronj 
becoming  liable  by  the  fraud  of  the  passenger,  or  by  conduct 
which  would  have  the  effect  of  fraud ;  for  this  would  be  the 
case  if  a  passenger  should  carry^  merchandise  by  way  of  baggage, 
and  thus  make  the  carrier  of  passengers  a  carrier  of  goods 
without  knowing  it  and  without  being  paid  for  it. 

Generally,  a  common  carrier  of  passengers,  by  stage,  packet, 
steamer,  or  cars,  carries  the  moderate  and  reasonable  baggage 
of  a  passenger,  without  being  paid  specifically  for  it.  But  the 
law  considers  a  payment  for  this  so  far  included  in  the  payment 
of  the  fare,  as  to  form  a  sufficient  ground  for  the  carrier's 
liability  to  the  extent  above  stated. 

The  carrier  is  only  liable  for  the  goods  or  baggage  delivered 
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to  him  and  placed  under  his  care.  Hence,  if  a  sender  of  goods 
send  his  own  servant  with  them,  and  intrust  them  to  him  and 
not  to  the  carrier,  the  carrier  is  not  responsible.  So,  if  a  pas- 
senger keeps  his  baggage,  or  any  part  of  it,  on  his  person,  or  in 
his  own  hands,  or  within  his  own  sight  and  immediate  control, 
instead  of  delivering  it  to  the  carrier  or  his  servants,  the  carrier 
is  not  liable,  as  carrier,  for  any  loss  or  injury  which  may  happen 
to  it ;  that  is,  not  without  actual  default  in  the  matter.  Thus, 
in  an  action  brought  in  New  York  to  charge  a  railroad  company, 
as  common  carriers,  for  the  loss  of  an  overcoat  belonging  to  a 
passenger,  it  appeared  that  the  coat  was  not  delivered  to  the 
defendants,  but  that  the  passenger,  having  placed  it  on  the  seat 
of  the  car  in  which  he  sat,  forgot  to  take  it  with  him  when  he 
left,  and  it  was  afterwards  stolen ;  and  it  was  held  that  the 
defendants  were  not  liable.  But  if  the  baggage  of  a  passenger 
is  delivered  to  a  common  carrier,  or  his  servant,  he  is  liable  for 
it  in  the  same  way,  and  to  the  same  extent,  as  he  is  for  goods 
which  he  carries. 

In  this  country  the  rules  of  evidence  permit  the  traveler  to 
maintain  his  action  against  the  carrier  by  proving,  by  his  own 
testimony,  the  contents  of  a  lost  trunk  or  box,  and  their  value. 
And  the  testimony  of  the  wife  of  the  owner  is  similarly  admissi- 
ble. But  it  is  always  limited  to  such  things  —  in  quantity,  quality, 
kind,  and  value  —  as  might  reasonably  be  supposed  to  be  carried 
in  such  a  trunk  or  valise.  The  rule,  with  this  limitation,  seems 
reasonable  and  safe,  and  is  quite  generally  adopted.  In  Massa- 
chusetts it  was  distinctly  denied  by  the  Supreme  Court,  but  was 
afterwards  established  by  statute. 

The  common  carrier  of  goods  or  of  passengers  is  liable  to 
third  parties  for  any  injury  done  to  them  by  the  negligence  or 
default  of  the  carrier,  or  of  his  servants.  And  it  would  seem 
that  he  is  liable  even  for  the  wilful  wrong-doing  of  his  servants 
if  it  was  committed  while  in  his  employ,  and  in  the  management 
of  the  conveyance  under  his  control,  although  the  wrong  was 
done  in  direct  opposition  to  his  express  commands.  So  he  is 
for  injury  to  property  by  the  wayside,  caused  by  his  fault.  But 
the  negligence  of  the  party  sufifering  the  injury,  if  it  was  mate- 
rial and  contributed  to  the  injury,  is  a  good  defense  for  the 
carrier  unless  malice  on  the  carrier's  part  can  be  shown. 
18 
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Where  the  party  injured  is  in  fault,  the  common  carrier  has 
gtill  been  held  liable,  if  that  fault  was  made  possible  and  injurious 
through  the  fault  of  the  carrier.  If  passengers  are  carried 
gratuitously,  that  is,  without  pay,  the  common  carrier  is  still 
liable  for  injury  caused  by  his  negligence. 

Whether  a  railroad  company  is  responsible  for  fire  set  to 
buildings  or  property  along  the  road,  without  negligence  on  its 
part,  has  been  much  considered  in  this  country.  In  some  o 
Dur  States  they  are  made  so  liable  by  statute  provision.  And 
:his  fact,  together  with  the  general  principles  of  liability  for 
.njury  done,  would  seem  to  lead  to  the  conclusion  that  they  are 
aot  liable,  unless  in  fault,  or  unless  made  so  by  statute. 

(89.) 

Steam  Packet  Company. 

Marks  and  Numbers. 

Received  from 
the  following  articles,  being  marked  and  numbered 
as  in  the  margin,  in  apparent  good  order,  the  corr 
tents  and  value  unknown, 

to  be  transported  from  to  on 

one  of  the  company's  steamers,  and  to  be  delivered 
on  their  wharf  in  ,  in  like  good  order  and 

condition,  the  dangers  of  the  sea,  of  fire  on  board  or 
on  wharf,  collision,  and  all  other  accidents  excepted. 
Dated  at  ,    ) 

X  For  the  company. 

The  following  form  will  show  the  terms  and  conditions  oo 
which  our  express  companies  carry  their  freight  (This  paper, 
given  and  received,  constitutes  a  contract. 


Duplicate. 


(90.) 
•Express  Company. 

FAST  FREIGHT   LINE. 

19 

Received  from 
the  following  packages,  in  apparent  good 
©rder,  contents  and  value  unknown: 
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Express  Company. 

Advanced  Charges,  % 

RATES. 

Marked  and  numbered  as  in  the  margin, 
D'ble  1st  Class    cts.  per  100  lbs.    to  be  forwarded  by  railroad  and  delivered  at 

upon  payment  of  freight  therefor 
1st  Class  cents  per  100  lbs.    as  noted  in  the  margin,  subject  to  the  condi 

tions  and  rules  on   the   back  hereof,  and 
2d   Class  cents  per  100  lbs.    those  of  the  several  railroads  over  which 

the  property  is  transported,  which  consti- 
3d   Class  cents  per  100  lbs.     tute  a  part  of  this  contract. 

4th  Class  cents  per  100  lbs.  Agent. 

As  per  Classification  on  back. 

On  the  back  of  this  receipt  is  a  minute  and  very  full  classi- 
fication of  all  articles  likely  to  be  offered  for  transportation, 
followed  by  the 

Conditions  and  Rules. 

The  destination,  name  of  the  consignee,  and  weight  of  all  articles  of 
freight,  must  be  plainly  and  distinctly  marked,  or  no  responsibility  will  b« 
taken  for  their  miscarriage  or  loss  ;  and  when  designed  to  be  forwarded,  aftef 
transportation  on  the  route,  a  written  order  must  be  given,  with  the  particir 
lar  line  of  conveyance  marked  on  the  goods,  if  any  such  be  preferred  oi 
desired. 

TTie  companies  will  not  hold  themselves  liable  for  the  safe  carriage  or 
custody  of  any  articles  of  freight,  unless  receipted  for  by  an  authorized  agent; 
and  no  agent  of  the  line  is  authorized  to  receive,  or  agree  to  transport,  any 
ireight,  which  is  not  thus  receipted  for. 

No  responsibility  will  be  admitted,  under  any  circumstances,  to  a  greater 
amount  upon  any  single  article  of  freight  than  $200,  unless  upon  notice  given 
of  such  amount,  and  a  special  agreement  therefor.  Specie,  drafts,  bank- 
bills,  and  other  articles  of  great  intrinsic  or  representative  value,  will  only 
be  taken  upon  a  representation  of  their  value,  and  by  a  special  agreement 
assented  to  by  the  superintendent  of  the  receiving  road. 

The  companies  will  not  hold  themselves  lialile  at  all  for  injuries  to  any 
articles  of  freight  during  the  course  of  transportation,  arising  from  the 
weather,  or  accidental  delays,  or  natural  tendency  to  decay.  Nor  will  thei 
guaranty  of  special  despatch  cover  cases  of  unavoidable  or  extraordinary 
casualties,  or  storms,  or  delays  occasioned  by  low  water  and  ice  ;  and  may  be 
stored  at  the  risk  and  expense  of  the  owner.  Nor  will  they  hold  themselves 
liable,  as  common  carriers,  for  sucl.  vt'.cles,  after  their  arrival  at  their 
place  of  destination  at  the  company's  M'archouses  or  depots. 

Carriages  and  sleighs,  eggs,  furniture,  looking-glasses,  glass  and  crockerv 
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ware,  machinery,  mineral  acids,  piano-fortes,  stoves  and  castings,  sweet 
potatoes,  wrought  marble,  all  liquids  put  up  in  glass  or  earthen  vvare,  fruit, 
and  live  animals,  will  only  be  taken  at  the  owner's  risk  of  fracture  or  injury 
during  the  course  of  transportation,  loading  and  unloading,  unless  specially 
agreed  to  the  contrary. 

Gunpowder,  friction  matches,  and  like  combustibles,  will  not  be  received 
on  any  terms ;  and  all  persons  procuring  the  reception  of  such  freight  by 
fraud  or  concealment,  will  be  held  responsible  for  any  damage  which  may 
arise  from  it  while  in  the  custody  of  the  company. 

It  is  further  stipulated  and  agreed,  that  goods  shipped  to  points  west  oi 
shall  be  subject  to  a  change  in  classification  and  cor« 
responding  change  of  rates  beyond  those  points. 

Cases  or  packages  of  boots  and  shoes,  and  of  other  articles  liable  to 
peculation  or  fraudulent  abstraction,  must  be  strapped  with  iron  or  wood,  or 
otherwise  securely  protected,  or  the  companies  will  not  be  liable  for  diminu- 
tion of  the  original  contents,  and  the  companies  will  hold  the  freighter,  in  alj 
cases,  to  bear  the  loss  arising  from  improper  packing. 

It  is  also  agreed  between  tlie  parties  that  the  said  companies,  and  tl"s 
railroads  and  steamboats  with  which  they  connect,  shall  not  be  held  accourn. 
able  for  any  deficiency  in  packages  if  receipted  for  to  them  in  good  order. 

All  articles  of  freight  arriving  at  their  places  of  destination  must  be  taken 
away  within  twenty-four  hours  after  being  unladen  from  the  cars, — each  com 
pany  reserving  the  right  of  charging  storage  on  the  same,  or  placing  the 
same  in  store  at  the  risk  and  expense  of  the  owner,  if  they  see  fit,  after  lapse 
o£  that  time. 
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HOTEL  KEEPERS,  INNKEEPERS,  AND  BOARDING-HOUSE 
KEEPERS. 

Hotel  keepers  and  innkeepers  are,  in  law,  the  same.  An 
inn  has  been  judicially  defined  as  a  house  where  the  traveller  is 
provided  with  everything  which  he  has  occasion  for  while  on  his 
way.  There  need  not  be  a  sign  to  make  it  an  inn.  A  coffee- 
house or  eating-room  is  not  an  inn,  nor  is  a  boarding-house. 

An  innkeeper  has  a  lien  upon  all  the  goods  of  a  guest,  for 
the  price  of  his  entertainment,  or  that  of  his  servants  and 
horses.  This  lien  covers  the  goods  brought  to  him  by  a  guest, 
though  they  belong  to  another  person.  Thus  he  has  a  lien  on 
a  stolen  horse  which  the  thief  brings  to  him.  But  he  has  no 
Hen  on  the  clothes  or  goods  which  a  guest  actually  has  upon  his 
person. 
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He  must  receive  every  guest  who  offers,  unless  his  house  is 
mil,  or  there  is  good  reason  to  believe  that  the  guest  will  be 
disorderly.  A  guest  has  a  right  to  reasonable  accommodation5> 
but  not  to  choose  his  apartment,  or  use  it  for  other  purposes 
than  those  for  which  it  was  designated.  PulTlic  policy  imposes 
upon  an  innkeeper  a  severe  liability.  In  strict  law,  he  is  an 
insurer  of  the  property  committed  to  his  care,  against  every- 
thing but  the  act  of  God,  the  public  enemy,  or  the  fraud  of 
neglect  of  the  guest.  But  there  seems  to  be  of  late  some 
disposition  in  the  courts  to  hold  him  thus  liable  only  where 
there  has  been  some  kind  or  measure  of  negligence  on  his  part. 

A  boarder  at  a  boarding-house  neither  holds  the  keeper  of 
the  house  to  this  liability,  nor  has  the  keeper  a  lien  on  the 
boarder's  goods.  It  is  sometimes  difficult  to  say  whether  a 
person  in  the  house  is  a  guest  at  an  inn,  or  a  boarder.  From 
all  the  cases  we  infer  this  distinction  :  A  boarder  is  one  who 
makes  a  bargain  for  a  certain  time.  A  guest  comes  and  goes 
when  he  likes,  paying  only  for  what  he  receives.  Though  he 
stays  a  long  time  at  an  inn  or  hotel,  without  any  bargain  on 
time,  he  is  still  a  guest ;  holding  the  keeper  of  the  inn  to  his 
liability,  and  having  his  goods  under  a  lien  to  the  keeper.  But 
if  he  makes  a  bargain  on  time,  he  becomes  a  boarder,  and  the 
liability  and  lien  of  the  keeper  cease. 

It  is  a  good  defence  by  an  innkeeper  against  his  liability  for 
a  loss,  that  it  was  caused  by  a  servant  of  the  owner,  or  by  one 
who  came  with  him  as  his  companion,  or  by  the  owner's  own 
fault.  It  is  also  a  good  defence  if  the  owner  retained,  personally 
and  exclusively,  the  custody  and  care  of  the  goods ;  but  it  is 
not  enough  to  make  this  defence  sufficient,  that  the  owner 
exercised  some  choice  as  to  where  his  goods  should  be  placed, 
nor  that  the  key  of  the  room  was  given  him.  But  an  innkeeper 
may  require  of  his  guest  to  place  his  goods  in  a  particular 
place,  under  lock  and  key;  or  to  give  notice  to  guests  that  he 
will  not  be  responsible  for  money,  or  especially  valuable  goods, 
unless  placed  in  the  innkeeper's  safe.  If  such  precautions  are 
reasonable,  and  the  guest  neglects  them,  the  innkeeper  is  not 
liable.  Some  articles  of  this  kind  a  guest  Aeeds  to  have  within 
his  immediate  reach ;  and   such  things   he  need  not  deposit  in 
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the  sale,  and  the  innkeeper  would  be  liable  if  they  were  lost 
without  the  guest's  own  fault. 

The  innkeeper  is  liable  for  the  loss  of  the  goods  while  fairly 
in  his  custody,  though  not  specially  delivered  to  him :  as  if  lost 
while  the  innkeeper's  servant  was  carrying  them  to  an  inn,  or 
from  the  inn  to  the  cars,  or  in  a  hack  in  which  the  innkeeper 
undertook  to  carry  the  guest  "  free"  from  a  station  to  his  inn. 

Some  cases  hold  that  the  innkeeper  is  liable  for  the  loss  of 
goods  placed  in  an  inn  although  the  owner  does  not  himself 
lodge  or  eat  there.  But  other  cases,  and  we  think  with  better 
reason,  hold  that  the  innkeeper  is  liable  only  for  the  goods  when 
the  owner  comes  and  stays  with  them.  He  is  not  liable  per- 
manently for  goods  left  by  a  guest  who  has  gone  away.  He 
would,  however,  still  be  held  liable  for  them  for  a  reasonable 
time,  which,  in  one  case,  was  said  to  extend  over  "some  days.'" 
For  a  guest  may  leave  for  a  reasonable  time, — which  must  not 
be  long, — with  the  purpose  of  return  ;  and  while  he  is  absent 
his  goods  are  under  the  same  responsibility  of  the  innkeeper  as 
if  the  owner  were  in  the  house. 

If  a  horse  or  carriage  is  put  into  a  distant  barn,  or  a  horse 
into  a  pasture,  by  the  innkeeper,  without  the  knowledge  or  con- 
sent of  the  owner,  the  innkeeper  is  liable  for  their  loss. 

We  hold  that  a  boarding-house  keeper  is  liable  for  loss  caused 
by  the  negligence  of  his  or  her  servants,  as  he  or  she  is  for  his 
or  her  own ;  but  not,  like  an  innkeeper,  for  a  loss  without 
negligence. 


CHAPTER   XXII. 

LIMITATIONS. 


SECTION   I. 

THE   STATUTES   OF    LIMITATIONS. 

All  of  our  States  have  what  are  called  Statutes  of  Limita- 
tions. They  are  not  the  same  everywhere ;  but  they  provide 
different  periods  of  time  w'thin  which  the  actions  specified  in 
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.he  Statutes  must  be  brought.  These  periods  vary  from  twenty 
years  to  one.  Generally,  they  are  longer  for  real  actions,  or  for 
actions  on  judgments  or  on  contracts  under  seal,  and  shorter 
for  simple  contracts  of  various  kinds.  An  abstract  of  these 
statutory  provisions  in  all  the  States  is  given  at  the  close  of  this 
chapter. 

All  actions  of  account,  and  all  which  can  be  brought  for 
indebtedness  or  damages,  and  all  actions  of  debt  grounded  upon 
any  lending,  or  contract  without  seal,  and  all  actions  for  arrear- 
ages of  rent,  must  be  commenced  and  sued  within  the  f)eriod  of 
limitation  fixed  for  bringing  such  actions  by  the  statute  law  of 
the  State  in  which  the  action  is  to  be  brought. 

In  some  States,  a  statute  provides,  in  substance,  that,  if  a 
debt  or  promise  be  once  barred  by  the  Statute  of  Limitations, 
no  acknowledgment  of  the  debt  or  new  promise  shall  renew  the 
debt,  ard  take  away  the  effect  of  the  statute,  unless  the  new 
promise  is  in  writing,  and  is  signed  by  the  party  who  makes  the 
promise.  But  this  statute  expressly  permits  a  part-payment 
either  of  principal  or  interest  of  the  old  debt  to  have  the  same 
effect  as  a  new  promise.  And  this  statute  also  provides,  that  if 
there  be  joint  contractors  or  debtors,  and  a  plaintiff  is  barred 
by  the  statute  against  both,  but  the  bar  of  the  statute  is 
removed  as  to  one  by  a  new  promise  or  otherwise,  the  plaintiff 
may  have  judgment  against  this  one,  but  not  against  the  ether. 

Such  statutes  have  been  passed  in  Maine,  Massachusetts, 
Vermont,  New  York,  Indiana,  Michigan,  Arkansas,  and  Cali- 
fornia, and  in  most  of  the  other  States. 

SECTION  II. 

CONSTRUCTION  OF  THE  STATUTE. 

For  the  law  of  limitation  there  is  a  twofold  foundation :  in 
the  first  place,  the  actual  probability  that  a  debt  which  has  not 
been  claimed  for  a  long  time  was  paid,  and  that  this  is  the 
reason  of  the  silence  of  the  creditor.  But,  besides  this  reason, 
there  is  the  inexpediency  and  injustice  of  permitting  a  stale 
and  neglected  claim  or  debt,  even  if  it  has  not  been  paid,  to  be 
set  up  and  enforced  after  a  long  silence  and  acquiescence. 
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Before  inquiring  into  the  rules  of  law  which  now  apply  to 
the  case  of  an  acknowledgment  or  new  promise,  it  should  be 
remarked  that  a  prescription,  or  limitation,  of  common  law, 
much  more  ancient  than  the  siiitutes  above  quoted,  is  still  in 
force.  This  is  the  presumption  of  payment  after  twenty  years, 
which  is  applicable  to  all  debts ;  not  only  the  simple  contracts 
to  which  the  Statutes  of  Limitation  refer,  that  is,  contracts 
which  are  merely  oral,  or  which  if  written  have  no  seal,  but  to 
specialties,  or  contracts  or  debts  under  seal  or  by  judgment  of 
court.  Of  these  it  will  not  be  necessary  to  speak  here,  except- 
ing to  rem.ark,  that  in  a  few  of  our  States  the  Statute  of  Limi- 
tation excepts  a  promissory  note  which  is  signed  in  the  presence 
of  an  attesting  witness,  and  is  put  in  suit  by  the  original  payee, 
or  his  executor  or  administrator;  such  a  note  in  those  States,  as 
in  Maine  and  Massachusetts,  may  be  sued  any  time  within  twenty 
years  after  it  is  due.  Bank-bills  and  other  evidences  of  debt 
issued  by  banks,  are  everywhere  excepted  from  the  operation  of 
the  statute. 

SECTION  III. 

THE   NEW    PROMISE. 

What  is  the  new  promise  which  suffices  to  take  a  case  out 
of  the  statute  .'*  A  mere  acknowledgment,  which  does  not  con- 
tain, by  any  reasonable  implication  or  construction,  a  new 
promise,  is  not  sufficient,  and  still  less  so  if  it  expressly 
excludes  a  new  promise.  In  the  leading  American  case  upon 
this  point,  before  the  Supreme  Court  of  the  United  States,  it 
was  proved,  in  answer  to  the  plea  of  the  Statute  of  Limitations, 
that  the  defendant,  one  of  the  partners  of  a  firm^  then  dissolved, 
said  to  the  plaintiff,  "I  know  we  are  owing  you;"  "  I  am  getting 
old,  and  I  wish  to  have  the  business  settled  :"  it  was  held  that 
these  expressions  were  insufficient  to  revive  the  debt.  So,  in 
New  Hampshire,  in  an  action  on  a  promissory  note,  the  defend- 
ant, on  being  asked  to  pay  the  note,  said  "he  guessed  the  note 
was  outlawed,  but  that  would  make  no  difference,  he  was  willing 
to  pay  his  honest  debts,  always."  As  he  did  not  state  in  direct 
terms  that  he  was  willing  to  pay  the  note,  this  was  held  not 
sufficient  to  revive  the  debt.  A  new  promise  is  not  now  implied 
by  the  law  itself,  from  a  mere  acknowledgment. 
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The  new  promise  need  not  define  the  amount  of  the  debt. 
That  can  be  done  by  other  evidence,  if  only  the  existence  of 
the  debt  and  the  purpose  of  paying  it  are  acknowledged.  Still, 
the  new  promise  must  be  of  the  specific  debt,  or  must  distinctly 
include  it  ;  for  if  wholly  general  and  undefined,  it  is  not  enough. 
A  testator  who  provides  for  the  payment  of  his  debts,  gen- 
erally, does  not  thereby  make  a  new  promise  as  to  any  one  of 
them. 

If  the  new  promise  is  conditional,  the  party  relying  upon  it 
must  be  prepared  to  show  that  the  condition  has  been  fulfilled. 
Thus,  if  the  new  promise  be  to  pay  "when  I  am  able,"  the  prom- 
isee must  prove  not  only  the  promise,  but  that  the  promisor  is 
able  to  pay  the  debt. 

As  the  acknowledgment  should  be  voluntary,  it  follows  that 
one  made  under  process  of  law,  as  by  a  bankrupt,  or  by  answers 
to  interrogatories  which  could  not  be  avoided,  should  never 
have  the  effect  of  a  new  promise. 

SECTION  IV. 

PART-PAYMENT. 

A  PART-PAYMENT  of  a  debt  is  such  a  recognition  of  it  as 
implies  a  new  promise,  even  if  it  was  made  in  goods  or  chattels, 
It  they  were  offered  as  payment,  and  agreed  to  be  received  as 
payment,  or  by  negotiable  promissory  note  or  bill.  Thus,  in  a 
case  where  one  was  sued  for  money  due  for  a  quantity  of  hay, 
and  pleaded  that  it  was  barred  by  limitation,  which  was  a  good 
defence,  the  plaintiff  proved  in  reply  that  defendant  had  given 
iiim  within  the  limitation  a  gallon  of  gin  as  part-payment  for 
his  debt,  and  it  was  held  that  this  took  the  case  out  of  the 
Statute  of  Limitations,  and  the  plaintiff  recovered.  But  a  pay* 
ment  has  this  effect  only  when  the  pavment  is  made  as  of  a  part 
of  a  debt.  If  it  is  made  in  settlement  of  the  whole,  of  course 
ft  is  no  promise  of  more.  And  a  bare  payment,  without  word? 
or  acts  to  indicate  its  character,  would  not  be  construed  as  ca 
rying  with  it  an  acknowledgment  that  more  was  due  and  wou.c 
be  paid. 

If  a  debtor  owes  several  debts,  and  pays  a  sum  of  money. 
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he  has  the  right  of  appropriating  that  money  to  one  debt  or 
another  as  he  pleases.  If  he  pays  it  without  indicating  his  own 
appropriation,  the  general  rule  is,  that  the  creditor  who  receives 
the  money  may  appropriate  it  as  he  will.  There  is,  however, 
this  exception.  If  there  be  two  or  more  debts,  some  of  which 
are  barred  by  the  statute,  and  others  are  not  barred  by  it,  the 
creditor  cannot  appropriate  the  payment  to  a  debt  that  is  barred, 
for  the  purpose  of  taking  it  out  of  the  statute  by  such  part- 
payment. 

SECTION  V. 

THE   STATUTORY    EXCEPTIONS. 

As  persons  may  have  a  right  of  action  without  being  able  to 
begin  the  action  within  the  period  required  by  the  statutes, 
because  they  are  disabled  by  infancy,  or  by  absence  from  the 
State,  or  by  unsoundness  of  mind,  or  imprisonment,  or  in  some 
States  by  being  a  married  woman,  it  is  generally  provided  in 
the  statutes  that  the  limitations  there  prescribed  do  not  apply 
to  persons  so  disabled.  The  more  common  of  these  disabilities 
and  the  most  universal  in  our  State  laws,  are  infancy  and 
absence  from  the  State.  But  these  disabilities  must  exist 
when  the  cause  of  action  arises  to  prevent  the  statutes  of  limita- 
tion from  applying.  And  after  the  disabilities  are  removed,  the 
persons  who  have  been  disabled  may  bring  their  action  within 
certain  periods  of  time.  These  periods  are  stated  in  the 
abstract  of  the  Statutes  of  Limitation  at  the  close  of  this 
chapter. 

The  effect  of  these  is,  that  the  disability  must  exist  when 
the  debt  accrued  ;  and  then,  so  long  as  the  disability  continues 
to  exist,  the  statute  does  not  take  effect.  But  it  is  a  general 
rule,  that,  if  the  limitation  begins  to  run,  it  goes  on  without 
any  interruption  or  suspension  from  any  subsequent  disability. 
Thus,  if  a  creditor  be  of  sound  mind,  or  a  debtor  be  at  home 
when  the  debt  accrues,  and  one  month  afterwards  the  creditor 
becomes  insane,  or  the  debtor  leaves  the  country,  nevertheless 
the  six  years  go  on,  and  after  the  end  of  that  time  no  action 
can  be  commenced  for  the  debt.  Or  if  the  disability  exists 
when  the  debt   accrues,  and  some  months  afterwards  ceases, 
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SO  that  the  limitation  begins  to  run  when  it  ceases,  and  after- 
wards the  disability  comes  again,  it  does  not  interrupt  the 
limitation. 

If,  when  a  debt  is  due,  the  debtor  is  out  of  the  State,  the 
limitation  does  not  begin  to  run.  If  afterwards  he  returns  to 
the  State,  it  then  begins  to  run,  and,  having  begun,  it  continues 
to  run,  in  most  of  the  States,  although  he  goes  out  of  the  State 
again,  and  returns  no  more. 

In  this  country,  a  rational  construction  has  been  given  to  the 
disability  of  being  out  of  the  State,  and  its  removal ;  and  it  is 
not  understood  to  be  terminated  merely  by  a  return  of  the 
debtor  for  a  few  days,  if  during  those  days  he  was  not  within 
reach.  If,  however,  the  creditor  knew  that  he  had  returned,  or 
might  have  known  it  by  the  exercise  of  reasonable  care  and 
diligence,  soon  enough  to  have  profited  by  it,  this  removal  of 
the  disability  brings  the  statute  into  operation,  although  the 
return  was  for  a  short  time  only. 

SECTION  VI. 

WHEN     THE     PERIOD     OF     LIMITATION     BEGINS. 

It  is  sometimes  a  question  from  what  point  of  time  the  limi- 
tation must  be  counted.  And  the  general  rule  is,  that  it 
begins  when  the  action  might  have  been  commenced.  If  a 
credit  is  given,  this  period  does  not  begin  until  the  credit  has 
expired.  If  a  note  on  time  be  given,  the  limitation  does  not 
begin  until  the  time  has  expired,  including  the  additional  three 
days'  grace  ;  if  a  bill  of  exchange  be  given,  payable  at  sight, 
then  the  limitation  begins  after  presentment  and  demand  ;  but 
if  a  note  be  payable  on  demand,  or  money  is  payable  on  de- 
mand, then  the  limitation  begins  at  once,  because  there  may  be 
an  action  at  once.  If  there  can  be  no  action  until  a  previous 
demand,  the  limitation  begins  as  soon  as  the  demand  is  made. 
If  money  be  payable  on  the  happening  of  any  event,  then  the 
limitation  begins  after  that  event  has  happened.  If  several 
successive  credits  are  given,  as  if  a  note  is  given  which  is  to  be 
renewed ;  or  if  a  credit  is  given,  and  then  a  note  is  to  be  given  ; 
or  if  the  credit  is  longer  or  shorter,  at  the  purchaser's  option, 
as  if  it  be  agreed  that  a  note  shall  be  given  at  two  or  four 
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months,  then  the  limitation  begins  when  the  whole  credit  or 
the  longer  credit  has  expired, 

SECTION   VII. 

THE  STATUTE  DOES  NOT  AFFECT  COLLATERAL  SECURITY. 

It  is  important  to  remember  that  the  Statute  of  Limitations 
does  not  avoid  or  cancel  the  debt,  but  only  provides  that  "no 
action  shall  be  maintained  upon  it "  after  a  given  time.  There- 
fore, it  does  not  follow  that  no  right  can  be  sustained  by  the 
debt,  although  the  debt  cannot  be  sued.  Thus,  if  one  who 
holds  a  common  note  of  hand  on  which  there  is  a  mortgage  or 
pledge  of  real  or  of  personal  property,  without  valid  excuse 
neglects  to  sue  the  note  until  after  the  limitation,  he  can  never 
bring  an  action  upon  that  note ;  but  the  pledge  or  mortgage  is 
as  valid  and  effectual  as  it  was  before  ;  and,  as  far  as  it  goes, 
his  debt  is  secure  ;  and  for  the  purpose  of  realizing  this  secu- 
rity, by  foreclosing  a  mortgage,  for  example,  he  may  have 
whatever  process  is  necessary,  although  he  cannot  sue  the  note 
itself.  And  the  debtor  cannot  redeem  the  property  pledged 
or  mortgaged  except  by  payment  of  the  debt. 

ABSTRACT  OF  THE  STATUTES  OF   LIMITATIONS. 

ALABAMA. — Judgments  of  courts  of  records,  twenty  years.  Actions  to  recover 
real  property,  contracts  or  writings  under  seal,  actions  against  sheriffs,  coroners, 
constables,  and  other  public  officers,  for  malfeasance  in  office,  ten  years.  Trespass 
to  the  person  or  real  or  personal  property,  detention  or  conversion  of  personal  property, 
all  promises  and  writings  not  under  seal,  actions  for  recovery  of  loan  or  on  an  account 
stated,  actions  for  the  use  and  occupation  of  land,  actions  against  sureties  of  public 
officers,  and  sureties  of  executors,  administrators,  and  guardians,  and  judgments  of 
justices  of  the  peace,  and  actions  on  simple  contract  or  specialty  not  specifically 
enumerated,  «jr>'^ari'.  Certain  actions  on  equities  of  redemption  in  lands  sold  by 
tfecree  of  court.yfe'^  years.  Actions  against  surety  to  writ  of  error,  appeal  bond,  etc. ,  or 
except  on  those  given  in  courts  of  the  State,  fotir  years.  Actions  on  open  or  unliqui- 
dated account  to  be  computed  from  date  of  last  item,  or  time  when  account  was  due, 
■three  years.  Actions  by  personal  representative  for  death  of  testator  or  intestate, 
two  years.  Malicious  prosecutions,  criminal  conversation,  seduction,  breach  of 
promise,  and  libel  and  slander,  actions  for  statutory  penalties,  actions  for  damages 
ufor  personal  injury  or  death  of  a  minor  under  statute,  all  other  actions  for  injury 
to  person  or  rights  not  arising  from  contract,  one  year.  Persons  under  disability 
have  three  years  after  the  removal  of  the  same  in  which  to  sue  or  defend,  but  actioa 
mxist  be  brought  within  twenty  years.     Period  of  defendant's  absence  from  the  State 
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is  not  included.     Part  payment  or  unconditional  promise  in  writing  only  will 
revive  cause  of  action. 

ARIZONA. —  Actions  to  recover  real  estate  held  under  recorded  title, 
on  judgments  and  on  debt  founded  on  contract  in  writing  executed 
within  the  Territory,  five  years.  Where  real  estate  is  held  under 
color  of  title,  action  in  three  years;  held  under  recorded  title,  cul- 
tivated, used  and  enjoyed,  action  in  ten  years.  Actions  on  bond  to 
convey  real  estate,  partnership  accounts,  and  accounts  between  mer- 
chant and  merchant,  judgments  rendered  without  the  Territory,  or  upon  an 
instrument  in  writing  executed  outside  the  Territory,  actions  for  debt  founded 
upon  a  contract  in  writing,  actions  upon  the  bond  of  an  administrator,  etc., 
actions  for  the  specific  performance  of  contracts  for  the  conveyance  of  real 
estate,  and  all  other  actions  where  no  provision  made,  four  years.  Actions 
on  contracts  not  in  writing  and  on  stated  or  open  accounts,  i/iree  years. 
Trespass,  trover,  and  conversion,  and  claim  and  delivery  of  personal  prop- 
erty tii'o  years.  Actions  for  injury  to  the  person,  malicious  prosecution,  false 
imprisonment,  libel,  slander,  seduction,  breach  of  promise,  injury  to  the 
person,  resulting  in  death,  one  year.  Limitation  is  suspended  during  absence 
from  the  Territor}-.     New  acknowledgment  or  promise  must  be  in  writing. 

ARKANSAS. — Actions  to  recover  real  property-,  seven  years.  But  per- 
sons under  legal  disabilities  may  bring  their  action  within  t/iree  years  after  the 
removal  of  such  disability.  Judgments,  ten  years.  Actions  on  bonds  of  exec- 
utors and  administrators,  eight  years;  on  official  bonds  of  sheriffs,  coroners, 
and  constables,  four  years.  Promissory  notes  and  other  instruments  in  writ- 
ing, including  those  under  seal,  five  years.  Contracts  not  in  writing,  trespass 
on  lands,  libels  and  actions  for  taking  or  injuring  goods  and  chattels,  three 
years.  Actions  against  sheriffs  and  coroners  except  for  escape,  tvco  years. 
Actions  for  criminal  conversation,  assault  and  battery,  false  imprisonment, 
slander,  actions  against  sheriffs  for  escape,  one  year;  all  other  causes  of  ac- 
tion, five  years.  Suits  on  mortgages  must  be  brought  before  the  debt  secured 
thereby  is  barred.  In  all  cases  except  actions  to  recover  real  property,  the 
limitation  in  regard  to  persons  under  disabilities  begins  to  run  from  the  re- 
moval of  the  same.  In  actions  on  an  a'ccount  current,  the  cause  of  action 
accrues  from  the  last  item  proved  in  the  account.  Any  new  promise  must  be 
in  writing,  and  signed  by  the  party  to  be  charged.  Actions  which  survive 
may  be  brought  by  and  against  executors  and  administrators  within  one  year 
from  the  death  of  the  party,  or  the  granting  letters  testamentary  or  of  admin- 
istration. Any  action  failing  for  any  cause  not  affecting  the  right  of  action 
may  be  recommenced  within   one  year  after  such   failure. 

CALIFORNIA.  —  Actions  to  recover  real  property  or  mesne  profits  of 
same,  five  y^ars.  Judgments  of  courts  of  record,  five  years.  On  contracts, 
obligations,  or  liabilities  founded  on  an  instrument  in  writing  executed  in 
the  State,  four  years.  Actions  on  statute  liabilities,  other  than  penalties  and 
forfeitures,  trespass  on  real  estate,  trover,  detinue,  and  replevin,  actions  in 
case  of  fraud,  the  time  beginning  to  run  from  discovery  of  the  same,  three 
years.  Contracts  not  in  writing  or  on  written  instruments  executed  out  of 
the  State,  and  actions  against  sheriffs,  coroners,  and  constables,  for  acts  done 
in  official  capacity,  except  for  escapes,  tv:o  years.  Actions  for  stntute  penal- 
ties or  forfeitures  or  for  an  undertakinsr  in  a  criminal  action,  libel,  shnde-, 
assault,  battery,  false  imprisonment,  seduction,  actions  against  sheriffs  and 
constables  for  escapes,  action  against  a  municipal  corporation  for  damages 
caused  by  a  mob  or  riot,  actions  for  personal  injury  due  to  the  wrongful  act 
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or  negligence  of  another,  and  actions  against  banks  for  payment  of  a  forged 
or  raised  check,  one  year.  Action  for  property  seized  by  tax  collector,  six 
months.  All  other  actions  must  be  commenced  within  four  years.  There  is 
no  limitation  to  actions  against  a  bank  or  trust  company  for  the  recovery  of 
deposits.  In  actions  on  mutual,  open,  and  current  accounts,  the  cause  of  ac- 
tion is  deemed  to  have  accrued  from  the  last  item  proved  on  either  side.  The 
time  of  limitation  is  not  to  run  against  persons  out  of  the  State.  The  limita- 
tion in  case  of  persons  under  disabilities  at  the  time  of  accrual  of  right  begins 
to  run  from  the  removal  of  the  same.  New  promise  to  revive  action  must  be 
in   writing. 

COLORADO.  — Actions  for  recovery  of  real  property,  iiventy  years.  In 
case  of  actual  possession  under  connected  chain  of  title,  seven  years.  Persons 
under  disability  are  allowed  two  years  after  removal  of  disability'.  Persons 
in  possession  under  color  of  title  for  seven  years  and  payment  of  taxes,  or  in 
case  of  unoccupied  land  after  seven  consecutive  years'  payment  of  taxes,  are 
deemed  owners  to  extent  of  paper  title.  Actions  on  contracts,  express  or  im- 
plied, judgments  of  courts  not  of  record,  rent,  waste  and  trespass  on  land, 
taking,  detaining,  or  injuring  personal  property  and  assumpsit,  six  years. 
Actions  concerning  water  rights,  four  years.  Actions  for  injury  or  death  of 
employe,  tico  years.  Assault  and  battery,  false  imprisonment,  slander,  libel, 
actions  against  sheriffs  or  coroners,  except  for  escapes,  one  year.  Escapes,  six 
months.  All  other  personal  actions,  t/iree  years.  Limitations  in  case  of  per- 
sons under  disabilities  begin  to  run  from  date  of  removal  of  same.  When 
the  cause  of  action  accrued  out  of  the  State  on  a  contract,  judgment,  or  sealed 
instrument,  action  must  be  brought  within  six  years  of  the  time  it  accrued. 
If  cause  of  action  accrued  out  of  the  State  more  than  six  years  before,  and 
was  there  put  in  judgment  more  than  three  months  before  action  brought  here, 
statute  may  be  pleaded  in  bar  if  defendant  is  a  bona  fide  resident,  and  may  be 
pleaded  upon  any  judgment  or  decree  rendered  in  any  Court  out  of  the  State 
against  a  bona  fide  resident  of  the  State  upon  any  debt,  contract,  or  liability 
barred  in  this  State  by  Statute  of  Limitations. 

CONNECTICUT. — Actions  to  recover  real  property,  fifteen  years.  But 
persons  under  legal  disabilities  may  bring  such  action  within  five  years  after 
removal  of  the  disability.  Suits  on  contracts  under  seal  and  promissory  notes 
not  negotiable,  seventeen  years;  and  persons  under  disabilities,  within  four 
years  after  removal  of  the  same.  Actions  on  all  simple  contracts,  book  debts, 
debt  on  simple  contract,  contracts  in  writing  not  under  seal,  except  notes  not 
negotiable,  six  years.  Persons  under  disabilities,  three  years  after  removal 
of  the  same.  In  cases  of  settlement  of  partnership,  or  joint  occupancy  of 
real  or  personal  estate  or  joint  accounts,  courts  will  take  into  consideratio'i 
all  the  joint  transactions  since  the  time  of  the  last  settlement,  though  more 
than  six  years  have  elapsed  since  said  settlement.  Except  the  cases  men- 
tioned above,  an  action  founded  on  any  express  contract  or  agreement  not 
reduced  to  writinc',  actions  of  trespass,  or  slander,  must  be  brought  within 
three  years.  Actions  for  damapes  for  loss  of  life  from  negligence,  one  year 
from  the  date  of  the  negligence  complained  of.  Actions  for  damage  to 
person  or  propert\'  caused  by  negligence  of  municipality,  railway,  or  street 
railway  company  may  be  brought  within  one  year;  provided  that  no  such 
action  may  be  brought  against  a  tramway  or  railroad  company  unless  proper 
notice  of  the  injury  is  given  within  four  months  of  date  of  injury.  Any  ac- 
tion properly  begun,  and  failing  for  a  cause  not  affecting  the  right  of  action, 
may  be  recommenced  within  one  year  after  such  failure,  except  actions 
against  executors  and  administrators,  which  may  be  begun  again  within  six 
months.  When  cause  of  action  is  fraudulently  concealed,  the  limitation  shall 
begin  to  run  from  discovery  of  the  right  of  action  by  the  person  entitled. 

DELAWARE.  —  Real  actions,  actions  on  sealed  instruments  and  judg- 
ments, tiventy  years;  but  persons  under  disabilities  may  bring  a   real   action 
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within  ten  years  from  removal  of  the  same.  On  official  bonds  of  sheriffs, 
executors,  and  administrators,  and  actions  on  promissory  notes,  bills,  and  ac- 
knowledgments in  writing,  six  years.  On  guardian's  bonds,  three  years  from 
determination  of  guardianship.  Trespass,  replevin,  detinue,  debt  others  than 
specialty,  account,  assumpsit,  and  case,  three  years.  Personal  injury,  one 
year.  Time  of  defendant's  absence  from  the  State  is  not  included.  In  mu- 
tual and  running  accounts,  the  limitation  does  not  begin  to  run  while  the 
account  is  open.  Persons  under  disabilities  may  begin  personal  actions  within 
three  years   after   removal  of  disability. 

DISTRICT  OF  COLUMBIA. —Actions  on  bill,  bond,  judgment,  or 
other  specialty,  tivelve  years.  Actions  upon  simple  contracts,  including  bills  of 
exchange  and  notes  not  under  seal,  book  debt  or  account,  debt,  detinue  and 
replevin  and  trespass  to  real  estate,  three  years.  Slander,  trespass,  assault 
and  battery,  wounding,  and  imprisonment,  one  year.  Persons  under  disabil- 
itj'  have  the  same  time  after  removal  of  the  same. 

FLORIDA.  —  Real  actions  against  person  claiming  under  color  of  title, 
seven  years;  in  other  cases,  tiuenty  years.  Domestic  judgments,  and  writings 
under  seal,  tiventy  years.  Foreign  judgments,  seven  years.  Writings  not 
under  seal,  five  years.  Statute  liabilities  other  than  penalties  and  forfeitures, 
trespass  on  real  property',  trover,  detinue,  and  replevin,  and  contracts  not  in 
writing,  except  an  open  account  for  goods,  wares,  and  merchandise,  action  for 
relief  on  ground  of  fraud,  three  years.  Statute  penalties  and  forfeitures, 
libel,  slander,  assault,  battery,  false  imprisonment,  and  actions  on  open  ac- 
counts, tivo  years.  Action  for  articles  charged  in  a  store  account  and  those 
for  causes  other  than  those  above-mentioned,  four  years.  In  actions  to  re- 
cover a  balance  due  on  mutual,  open,  and  current  accounts,  the  cause  of  ac- 
tion is  deemed  to  have  accrued  from  the  date  of  the  last  item  proved  on 
either  side.     New  promise  must  be  in  writing. 

GEORGIA. — Actions  to  recover  real  propert^v,  tzirnty  years;  but  if  de- 
fendant claim  under  written  evidence  of  title,  seven  years;  foreign  judg- 
ments, five  years;  domestic  judgments,  seven  years.  Sealed  instruments,  and 
actions  to  enforce  rights  accruing  under  statutes,  acts  of  incorporation  or  by 
operation  of  law,  tvuenty  years.  Contracts  in  writing,  including  bills  and 
notes,  six  years.  Open  accounts  and  contracts  not  in  writing,  trespass  on 
realty,  or  personalty,  four  years.  Injuries  to  person,  except  libel  and  slander, 
tivo  years.  Libel  and  slander,  one  year.  Limitations  in  case  of  persons  under 
disabilities  begin  to  run  from  the  removal  of  the  same.  Any  new  promise 
must  be  in  writing. 

IDAHO.  —  Judgments  and  actions  for  mesne  profits  of  real  estate,  six 
years.  Contracts  and  obligations  in  writing,  five  years;  those  not  in  writing, 
four  years.  Statute  liabilities  other  than  penalties  and  forfeitures,  trespass 
on  real  estate,  taking,  detaining,  or  injuring  goods  and  chattels,  and  actions 
for  relief  on  the  ground  of  fraud  or  mistake,  three  years.  Actions  against 
officers  for  seizing,  detaining,  or  injuring  property,  actions  for  penalty  or 
forfeiture,  on  a  statute  or  undertaking  in  a  criminal  case,  to  recover  damages 
for  death,  for  libel,  slander,  assault  and  battery,  false  imprisonment,  seduc- 
tion, or  escape,  tiLO  years.  A  cause  of  action  barred  in  the  State  or  Terri- 
tory where  it  arose  is  barred  here. 

ILLINOIS.  —  Actions  to  recover  real  property,  and  judgments  of  a  do- 
mestic court  of  record  tiventy  years;  but  seven  jears  residence  with  connected 
record  title,  or  seven  years  actual  possession  under  claim  and  color  of  title 
and    payment    of    all    Axes    legally    assessed,    or    in    the    case    of    unoccupied 
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land,  seven  years,  payment  of  taxes  made  in  good  faith  under  claim  and  color 
of  title,  constitutes  ownership  to  the  extent  of  the  paper  title.  Bonds,  promis- 
sory notes,  bills,  written  leases,  written  contracts,  and  other  indebtedness 
in  writing,  judgments  of  a  domestic  court  not  record,  and  suits  for  foreclosure 
of  mortgages,  ten  years.  Unwritten  contracts,  judgments  of  a  foreign  court 
of  record,  awards  of  arbitration,  damages  to  real  or  personal  property,  de- 
tinue, and  trover,  and  all  civil  actions  not  other\vise  provided  for,  fi-ve  years. 
Injuries  to  person,  false  imprisonment,  malicious  prosecution,  statutory  penal- 
ties, abduction,  and  seduction,  tivo  years.  Slander  and  libel,  one  year.  Ac- 
tions against  the  representatives  of  deceased  persons,  one  year  from  issuing 
letters  testamentary  or  of  administration.  Persons  under  disabilities  may 
bring  real  or  personal  actions  within  two  years  from  the  removal  of  the  same. 
If  any  person,  liable  to  an  action,  conceals  the  same,  the  statute  begins  to 
run  from  date  of  the  discovery.  Any  action  defeated  for  any  cause  not  af- 
fecting the  right  of  action  may  be  begun  again  within  o?ie  year  from  such  de- 
feat. New  promise  must  be  in  writing.  The  time  of  debtor's  absence  from 
the  State  is  not  included  in  the  period  of  limitation. 

INDIANA.  —  Real  actions,  judgments  of  a  court  of  record  and  con- 
tracts in  writing,  other  than  those  for  the  payment  of  money,  tiventy  years. 
Promissory  notes,  bills  of  exchange,  and  other  written  contracts  for  the  pay- 
ment of  money,  ten  years.  Accounts  and  contracts  not  in  writing,  use,  rents, 
and  profits,  of  real  estate,  injuries  to  property,  trover,  replevin,  actions  for 
relief  against  fraud,  and  for  money  collected  by  a  public  officer,  six  years. 
Injuries  to  person  or  character,  statutory  penalties,  and  indentures  of  appren- 
ticeship, two  years.  Actions  for  the  recovery  of  real  property  s.old  on  execu- 
tion, brought  by  the  debtor  or  any  person  claiming  under  him,  by  title  ac- 
quired after  judgment,  ten  years  from  sale;  for  real  property  sold  by  execu- 
tors, etc.,  on  a  judgment,  by  a  party  to  the  judgment  or  persons  claiming 
under  him,  subsequent  to  the  judgment,  five  years  after  confirmation  of  sale. 
Actions  not  specially  limited  by  statute,  fifteen  years.  Time  of  debtors  ab- 
sence from  the  State  not  included.  In  mutual,  open,  and  current  accounts, 
the  cause  of  action  is  deemed  to  have  accrued  from  date  of  last  item  proved. 
Persons  under  disabilities  at  the  time  of  accrual  of  right  may  bring  their 
action  within  two  years  after  removal.  An  action  failing  for  a  cause  not 
affecting  the  right  other  than  plaintiff's  negligence,  may  be  recommended 
within  five  years.     New  promise  must  be  in  writing. 

IOWA.  —  Judgments  of  court  of  record,  twenty  years.  Real  actions, 
judgments  other  than  of  courts  of  record  and  written  contracts,  ten  years. 
Contracts  not  in  writing,  and  injuries  to  property,  fraud,  and  all  other  actions 
not  otherwise  provided  for,  five  yecrs.  Actions  against  sheriffs  and  public 
officers,  three  years;  injuries  to  person  or  reputation,  and  statute  penalties, 
two  years.  In  open  accounts,  the  cause  of  action  accrues  from  the  date  of 
the  last  item  proved.  In  all  cases  where  by  the  death  of  a  party  an  action 
against  his  estate  is  delayed  beyond  the  limitation,  such  limitation  shall  be 
extended  six  months  from  such  death.  In  the  case  of  larceny  by  an  admin- 
istrator, executor,  or  guardian,  statute  does  not  begin  to  run  until  the  settle- 
ment of  the  estste  or  the  attainment  of  majority  by  the  ward,  as  the  case  may 
be.  Persons  under  disabilities  may  begin  action  within  one  year  from  the  re- 
moval of  the  same.  Nev,'  promise  or  acknowledgment  must  be  in  writing. 
Period  of  debtor's  non-residence  in  the  State  not  included  but  actions  barred 
where  debtor  has  previously  resided,   are  barred  here. 

KANSAS. — Actions  for  recovery  of  land  sold  on  execution,  or  by  ad- 
ministrators, etc.,  by  order  of  the  court,  or  for  taxes,  five  years  from  the  re- 
cording of  the  deed,  other  real  actions,  fifteen  years;  but  persons  under  disa- 
bilities   may    bring    action    within    two   years   after    removal.     Contracts    and 
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agreements  in  writing,  and  actions  on  bonds  of  executors,  etc.,  fivi  yecrs. 
Contracts  not  in  writing,  and  statutory  liabilities,  other  than  penalties  jr  for- 
feitures, three  years.  Trespass  on  real  property,  actions  for  taking,  detain- 
ing, or  injuring  personal  property,  relief  from  fraud  and  injuries  >-j  riglits 
arising  on  contract  and  not  herein  enumerated,  /-xt'O  years.  Libel,  slander, 
assault  and  battery,  malicious  prosecution,  false  imprisonment,  penalties,  and 
forfeitures,  one  year.  Time  of  debtor's  absence  from  the  State  not  included, 
and  causes  of  action  arising  in  another  State,  and  barred  there,  are  barred 
here  also.  Persons  under  disabilities  may  begin  personal  action  within  one 
year  after  removal  thereof.  After  failure  of  an  action  for  any  cause  not 
affecting  the  right  of  action,  new  action  may  be  begun  within  one  year.  Ac- 
knowledgment of  a  debt  barred  must  be  in  writing. 

KENTUCKY.  —  Real  actions,  fifteen  years;  but  seven  years'  occupa- 
tion under  connected  record  title  is  a  bar.  Persons  under  disabilities  at  the 
time  of  the  accrual  of  such  right  may  bring  an  action  within  three  years 
after  the  removal  of  the  same,  provided  the  whole  time  is  not  extended  be- 
yond thirty  years.  Actions  on  judgments,  bonds,  and  written  contracts,  fif- 
teen years.  Contracts  not  in  writing,  statute  liabilities,  penalties  and  for- 
feitures, trespass  on  real  and  personal  property,  trover,  detinue,  replevin, 
bills,  notes,  and  checks,  and  accounts  between  merchant  and  merchant,  relief 
from  fraud,  and  any  action  for  injury  to  plaintiff^s  rights  not  arising  on  com- 
tract  and  not  specially  enumerated,  five  years.  Merchants'  accounts  for 
goods  sold,  or  charged  in  store  account,  /^to  years  from  first  day  of  January, 
after  delivery.  Injuries  to  person,  criminal  conversation,  breach  of  promise, 
seduction,  malicious  prosecution,  conspiracy,  libel  and  slander,  one  year.  In 
case  of  persons  under  disabilities,  limitation  begins  to  run  from  the  removal 
of  the  same.  Executors  and  administrators  may  bring  actions  which  survive 
one  year  after  death  of  party  entitkd. 

LOUISIANA.  —  Prescription  against  immovaWes,  ten  years  under 
title,  and  in  good  faith,  thirty  years  without  reference  to  title  or  good  faith. 
Against  movables,  three  years  in  good  faith  and  under  title.  Actions  on  judg- 
ments for  money  and  stated  accounts,  and  all  personal  actions  not  specially 
provided  for,  ten  years.  Bills  and  notes,  five  years.  Arrearages  of  rent, 
money  lent,  accounts  of  merchants,  annuities,  alimony,  salaries  of  clerks,  phy- 
sicians, apothecaries,  surgeons,  sheriffs,  and  attorney's  accounts,  three  years. 
Libel  and  slander,  and  actions  by  workmen,  etc.,  for  wages,  and  by  inn- 
keepers for  lodging  and  board,  freight  of  vessels  and  wages  of  crew,  one 
year.  Prescription  does  not  run  against  minors  and  persons  under  interdic- 
tion unless  specified  by  law. 

MAINE.  — Judgments  of  courts  of  record,  twenty  years.  Real  actions, 
tvcenty  years;  persons  under  disabilities,  tiventy  years  from  removal  of  same, 
provided  the  whole  time  is  not  extended  beyond  forty  years.  Witnessed 
promissory  notes  and  bank  bills,  tiventy  years.  Debt  on  contract,  and  lia- 
bilities not  under  seal,  judgments  not  of  record,  arrears  of  rent,  assumpsit,  and 
all  actions  on  the  case,  waste,  trespass,  replevin,  trover,  and  detinue,  si.x 
years.  Assault  and  battery,  false  imprisonment,  libel  and  slander,  tivo  years; 
escape,  scire  facias  against  bail  and  trustees,  one  year;  all  other  personal  ac- 
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tions,  tiventy  years.  On  mutual  and  current  accounts  action  accrues  from  the 
last  item  proved.  Limitation  in  case  of  persons  under  disabilities  begins  to 
run  from  removal  of  the  same.  After  failure  of  action  for  any  cause  not 
affecting  the  right,  a  new  action  may  be  begun  within  six  months.  An  ac- 
knowledgment must  be  express  and  in  writing  to  revive  a  debt.  Time  of 
debtor's  absence  from  the   State  is  not  included  in  period  of  limitation. 

MARYLAND.  —  Tiventy  years  gives  title  to  land.  Actions  on  judg- 
inents,  recognizances,  specialties,  bonds  of  executors  and  administrators, 
and  other  officers,  t^t:elve  years.  Actions  of  account,  assumpsit,  or  on  the 
case,  debt  on  simple  contract,  for  rert  in  arrear,  detinue,  and  replevin,  tres- 
pass for  injuries  to  real  or  personal  property,  illegal  arrest  or  false  imprison- 
ment, three  years.  Slander  and  trespass  to  person,  one  year.  In  case  of  per- 
sons under  disabilities,  limitation  begins  to  run  from  the  removal  of  the  same. 

MASSACHUSETTS.  —  Real  actions,  t^venty  years.  Witnessed  prom- 
issory notes  by  original  payee,  and  bills  and  notes  of  a  bank,  tiuenty  years. 
Contracts  not  under  seal,  actions  for  arrears  of  rent,  except  upon  leases  uncler 
seal,  replevin,  and  all  other  actions  for  taking,  detaining,  or  injuring  goods 
or  chattels,  and  tort,  except  as  hereafter  specified,  six  years.  Assault  and 
battery,  false  imprisonment,  slander,  and  libel,  tixio  years.  Actions  against 
executors,  trustees,  sheriffs,  etc.,  for  taking  personal  property,  tivo 
years.  Actions  for  penalties  on  forfeitures  by  person  to  whom  penalty 
is  given,  one  year.  On  mutual  and  open  account  current,  cause  of  action  is 
deemed  to  have  accrued  at  the  time  of  the  last  item  proved.  Persons  under 
disabilities  may  bring  their  action  within  the  time  limited  after  the  removal 
of  such  disabilities.  Limitations  do  not  run  against  persons  out  of  State. 
Actions  by  and  against  an  executor  or  administrator  of  a  deceased  person 
within  tv:o  years  from  granting  letters  testamentary  or  of  administration. 
After  failure  of  an  action  for  any  cause  not  affecting  the  right  of  action,  a 
new  action  may  be  begun  within  one  year.  New  promise  must  be  in  writ- 
ing. All  other  actions  not  otherwise  limited,  including  those  on  judgments 
of  courts  of  record,  t'vcenty  years. 

MICHIGAN. — Real  actions  where  defendant  claims  title  through  deed 
made  upon  sale  by  executor,  sheriff,  etc,  under  order  of  court,  five  years; 
where  he  claims  title  under  deed  made  on  tax  sale,  ten  years;  in  all 
other  cases,  fifteen  years,  except  when  party  entitled  was  absent  from  the 
United  states,  and  not  in  British  Provinces  when  right  of  action  accrued, 
and  in  that  case,  twenty  years.  Judgments  of  courts  of  record,  ten  years. 
Actions  of  debt  upon  contracts  not  under  seal,  judgments  of  courts  not  of 
record,  actions  for  arrears  of  rent,  assumpsit,  or  case  founded  on  any  con- 
tract or  liability,  waste,  replevin,  and  trover,  and  all  other  actions  for  taking, 
detaining,  or  injuring  goods  or  chattels  and  for  all  actions  on  the  case 
except  slander  and  libel,  six  years.  Actions  against  sheriffs  for  misconduct  of 
deputies,  and  actions  for  personal  injuries,  three  years.  Trespass  on  land, 
assault  and  battery,  false  imprisonment,  libel  and  slander,  tivo  years.  In  ac- 
tions   on    an    account    current,    the    cause    of    action    is    deemed    to    have    ac- 
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crued  from  the  date  of  the  last  item  proved  in  the  account.  Limitations  in 
the  case  of  persons  under  disabilities  begin  to  run  from  the  removal  of  the 
same.  In  case  of  death,  actions  which  survive  may  be  brought  by  or  against 
executors  and  administrators  within  tico  years  after  granting  letters  testa- 
mentary or  of  administration.  After  an  action  fails  for  any  cause  not  affect- 
ing the  right,  a  new  action  may  be  begun  within  one  year.  Time  of  de- 
fendant's absence  from  the   State  is  not  included  in   limitation. 

MINNESOTA. — Real  actions  and  foreclosures  of  mortgages,  fifteen 
years.  On  judgments  of  courts  of  record,  ten  years.  Contracts,  statutory 
liability,  trespass  on  real  estate,  actions  for  taking,  detaining,  or  injuring 
personal  property,  replevin,  injuries  to  the  person  or  rights  of  another  not 
arising  on  obligation,  and  actions  for  relief  from  fraud,  dating  from  the  time 
of  the  discovery  of  the  same,  si.x  years.  Actions  against  sheriffs,  coroners, 
and  constables,  t/iree  years.  Libel,  slander,  assault,  battery,  and  false  im- 
prisonment, or  other  tort  resulting  in  personal  injury,  /ot'o  years.  Time  of 
defendant's  absence  from  the  State  is  not  included.  On  mutual  and  current 
accounts,  the  cause  of  action  accrues  from  the  date  of  the  last  item  proved  on 
either  side  and  suit  may  be  brought  within  six  years.  Persons  under  disa- 
bilities other  than  infancy,  within  one  year  after  removal  of  the  same,  pro- 
vided the  original  limitation  is  not  extended  more  than  five  years,  and  infants 
within  one  year  after  coming  of  age.  After  the  failure  of  any  action  for  a 
cause  not  affecting  the  right,  a  new  action  may  be  begun  within  one  year. 

MISSISSIPPI. — Real  actions,  ten  years.  On  judgments  rendered  in 
another  State  against  a  citizen  of  this  State,  three  years,  other  judgments, 
seven  years.  Actions  on  a  promissory  note,  bill  of  exchange,  or  other  con- 
tract in  writing,  waste  and  trespass  on  real  estate,  detinue,  trover,  or  other 
action  for  the  recovery  of  personal  property,  or  damages  for  its  conversion, 
six  years.  Actions  on  open  account  and  verbal  contracts,  i/iree  years.  As- 
sault, battery,  maiming,  false  imprisonment,  malicious  arrest,  slander,  and 
libel,  and  actions  for  death  of  employee,  one  year.  In  case  of  persons  under 
disabilities,  limitations  begin  to  run  from  the  removal  of  the  same.  Actions 
against  executors  and  administrators  within  four  years  from  the  date  of  the 
letters  testamentary  or  of  administration,  but  no  suit  shall  be  brought  within 
six  months  of  the  issuance  of  letters.  After  the  failure  of  any  action  for  a 
cause  not  affecting  the  right  of  action,  a  new  action  may  be  begun  within 
one  year.  Any  new  promise  or  acknowledgment  must  be  in  writing.  When 
the  right  to  recover  on  a  debt  secured  by  mortgage  is  barred,  the  remedy  on 
the  mortgage  is  also  barred. 

MISSOURI.  —  Real  actions,  ten  years.  Writings,  sealed  or  unsealed, 
for  the  payment  of  money  or  property,  actions  on  covenants  in  deeds,  and 
actions  for  relief  not  otherwise  provided  for,  ten  years.  Judgments  are  pre- 
sumed to  be  satisfied  in  ten  years.  Actions  on  contracts  not  in  writing,  ex- 
press or  implied,  on  open  accounts,  statutory  liabilities,  injurj*  to  the  person 
or  to  personal  property,  actions  for  relief  on  ground  of  fraud,  trespass  on 
real  estate,  trover,  detinue,  and  replevin,  five  years.  Actions  against  sheriffs, 
coroners,  or  other  officers,  in  their  official  capacity,  statutory  penalties,  t/iree 
years.  Libel,  slander,  assault,  battery,  false  imprisonment,  and  criminal 
conversation,  tivo  years.  Limitations  in  case  of  persons  under  disabilities 
bec[in  to  run  from  the  removal  of  the  same.     Any  action  failing  for  a  cause 
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not  affecting  the  right  of  action  may  be  brought  anew  within  one  year  after 
such  failure.  Any  new  promise  must  he  in  writing.  The  time  of  defendant's 
absence  from  the  State  without  leaving  a  family  or  place  of  abode  in  the 
State   is  not  included   in   the   period  of   limitation. 

MONTANA.  —  Real  actions  and  judgments  of  courts  of  record,  ten 
years.  Contracts  in  writing,  eight  years.  Statutory  liabilities  other  than 
penalty  or  forfeiture,  contracts  not  in  writing,  trespass  on  real  estate,  taking, 
detaining,  or  injuring  goods  or  chattels,  relief  on  ground  of  fraud  or  mis- 
take, action  to  establish  a  will,  judgments  of  courts  not  of  record,  and  actions 
not  otherwise  provided  for,  five  years.  Actions  against  a  sheriff  or  con- 
stable except  for  escape,  and  actions  for  damages  for  death,  three  years. 
Statutory  penalties  and  forfeitures,  libel,  slander,  assault  and  battery,  false 
imprisonment,  or  seduction,  two  years.  Action  against  sheriff  for  escape, 
action  against  city  for  injuries  by  mob,  action  for  violation  of  municipal  or- 
dinance, action  against  tax  collectors,  action  for  killing  or  injuring  stock  by 
railroad,  one  year.  Time  of  defendant's  absence  from  the  State  is  not  in- 
cluded.    Cause  of  action  barred  in  State  where  it  accrued  is  barred  here. 

NEBRASKA.  —  Real  actions,  foreclosure  of  mortgages,  and  actions  on 
official  and  penal  bonds,  ten  years.  Specialties,  contracts  in  writing,  foreign 
judgments,  five  years.  Contracts  not  in  writing  express  or  implied,  damages 
for  failure  of  consideration  of  contract,  statutory  liabilities,  except  penalties 
and  forfeitures,  trespass  on  real  property,  trover,  detinue,  replevin,  and  relief 
on  ground  of  fraud,  four  years.  Libel,  slander,  assault  and  battery,  mali- 
cious prosecution,  false  imprisonment,  statutory  penalties  and  forfeitures,  and 
forcible  entry  and  detainer,  one  year.  Persons  under  disabilities  may  bring 
action  within  the  time  limited  after  removal  of  the  same.  New  promise  in 
writing,  or  partial  payment  revives  the  debt.  Actions  which  have  been 
barred  by  the  laws  of  any  other  State  or  Territory  are  barred  here. 

NEVADA.  —  Real  actions,  except  for  mining  claims,  five  years.  Judg- 
ments and  contracts  in  writing  six  years.  Actions  on  open  account  for 
goods  sold  and  delivered,  or  charged  in  store  account,  and  contracts  not  in 
writing,  four  years.  Statute  liabilities  other  than  penalties  or  forfeitures 
trespass  on  real  estate,  taking,  detaining,  or  injuring  goods  and  chattels, 
specific  recovery  of  personal  property,  and  relief  on  ground  of  fraud  dating 
from  the  discovery  thereof,  three  years.  Actions  for  the  recovery  of  mining 
claims,  actions  against  sheriffs,  etc.,  in  their  official  capacity,  statute  penal- 
ties and  forfeitures,  libel,  slander,  assault,  battery,  and  false  imprisonment, 
tivo  years.  Statute  does  not  run  during  defendant's  absence  from  the  State, 
or  against  persons  under  disability.  Acknowledgment  or  new  promise  must 
be  in  writing.  Actions  barred  by  the  laws  of  any  other  State  or  Territory  are 
barred  here.  An  action  on  a  judgment,  obligation,  liability,  contract  for  the 
payment  of  money  or  damages  obtained  or  incurred  out  of  the  State  must  be 
commenced   within   tivo  years. 

NEW  HAMPSHIRE. —  Real  actions,  and  actions  on  notes  secured  by 
mortgage,  twenty  years;  persons  under  legal  disabilities  at  the  time  of  ac- 
crual of  the  right,  five  years  from  the  date  of  removal  of  the  same.  On 
judgments,  recognizances,   and  contracts  under  seal,   twenty  years.     Trespass 
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to  the  person  and  actions  for  defamatory  words,  two  years.  All  other  per- 
sonal actions,  six  years.  Writ  of  error,  three  years  after  judgment.  Scire 
facias  against  bail  and  indorsers  of  writs,  one  year.  Persons  under  disabil- 
ities may  bring  any  personal  action  within  tivo  years  after  removal  of  the 
same.     Any  new  promise,  verbal  or  written,  revives  a  debt. 

NEW  JERSEY.  ^ — Real  actions,  twenty  years.  On  judgments,  twenty 
years.  On  lease  under  seal  or  contract  under  seal  for  payment  of  money  only, 
sixteen  years.  Trespass,  detinue,  trover,  replevin,  debt  other  than  specialty-, 
actions  on  an  account  and  actions  on  the  case  except  slander,  six  years.  As- 
sault and  battery,  wounding,  and  imprisonment,  four  years.  Slander  and  ac- 
tions for  injuries  to  person  caused  by  wrongful  act  or  neglect  of  any  person 
or  corporation,  two  years.  In  case  of  persons  under  disability,  limitation 
begins  to  run  from  date  of  removal.  Limitations  do  not  run  against  persons 
out  of  the  State.     Debt  revived  by  written  promise  or  by  part  payment. 

"NEW  MEXICO. —  Real  actions,  ten  years.  Persons  under  disability, 
one  year  from  the  removal  of  the  same.  Judgments,  seven  years.  Notes 
and  other  contracts  in  writing,  six  years.  Accounts,  contracts  not  in  writing, 
injuries  to  property,  conversion  of  personal  property,  relief  on  ground  of 
fraud,  and  all  other  actions  not  speciallj'  provided  for,  four  years.  Actions 
against  sureties  on  official  bonds,  against  sheriffs,  in  their  official  capacity, 
injuries  to  person  or  reputation,  two  years.  Suits  against  estates  of  deceased 
persons  must  be  brought  within  eighteen  months  after  death.  Representa- 
tives of  persons  dying  within  one  year  of  expiration  of  limitation  have  one 
year  from  death  to  bring  suit.  Persons  under  disability  are  allowed  one 
year  from  the  removal  of  the  same.     New   promise  must  be   in   writing. 

NEW  YORK.  — Real  property,  twenty  years.  Judgments  and  sealed 
instruments,  twenty  years.  Contracts,  obligations,  and  liabilities,  express  or 
implied,  other  than  the  above,  statute  liabilities  other  than  penalty  or  for- 
feiture, actions  for  relief  on  ground  of  fraud,  judgments  of  courts  not  of  re- 
cord, actions  for  injury  to  property  or  persons,  except  as  otherwise  provided, 
and  for  recovery  of  chattels,  six  years.  Actiohs  for  statutory  penalties  or 
forfeitures,  against  sheriffs  or  other  officer  for  non-payment  of  money  col- 
lected, against  constables  except  for  an  escape,  actions  for  injury  to  the 
person  resulting  from  negligence,  and  action  against  executor,  etc.,  for  taking 
or  injuring  personal  property,  three  years.  Libel,  slander,  assault,  battery, 
seduction,  false  imprisonment,  malicious  prosecution,  and  forfeitures  to  the 
State,  two  years.  Against  sheriffs  for  official  liability,  except  non-payment 
of  money  collected,  against  other  officers  for  an  escape,  one  year.  All  other  ac- 
tions, ten  years.  In  actions  on  an  account  current,  the  cause  of  action  is 
deemed  to  have  accrued  from  the  date  of  the  last  item  proved  on  either  side. 
Limitation  does  not  run  against  a  person  during  his  absence  from  the  State, 
unless  he  designate  a  representative  in  manner  provided  by  statute.  New 
acknowledgment  or  promise  must  be  in  writing. 

NORTH  CAROLINA.  —  Real  actions,  twenty  years;  where  adverse 
possession  is  under  color  of  title,  seven  years;  persons  under  disabilities,  three 
years   after   removal   of  the   same.     Judgments   of   a   court  of   record,   sealed 
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instruments,  foreclosure,  and  redemption  of  mortgages,  ten  years.  Judgments 
of  courts  not  of  record,  and  actions  by  creditors  of  a  deceased  person  against 
his  representatives,  seven  years.  Bonds  of  public  officers,  executors,  etc.,  and 
actions  for  injury  to  any  incorporal  hereditament,  six  years.  Actions  against 
any  railroad  company  for  compensation  for  right  of  way,  use  and  occupancy 
of  land,  and  for  damages  caused  by  the  construction  of  a  road,  five  years. 
Actions  on  contracts  or  liabilities  arising  out  of  contracts,  actions,  on  statute 
liabilities  other  than  penalty  of  forfeiture,  trespass  on  real  property,  actions 
for  taking,  converting,  or  injuring  goods  and  chattels,  criminal  conversation 
or  any  other  injury  lo  the  person  or  rights  of  another  not  arising  on  con- 
tract or  otherwise  provided  for,  actions  against  sureties  on  bonds  of  execu- 
tors, administrators,  and  guardians,  three  years.  Actions  against  sheriffs, 
etc.,  for  trespass  under  color  of  office,  libel,  assault,  battery,  and  false  im- 
prisonment, actions  for  escape  against  sheriffs  and  other  officers,  one  year. 
Slander,  six  months.  Actions  for  relief  not  otherwise  provided  for,  ten  years. 
Persons  under  disabilities  may  bring  their  action  within  the  time  limited 
after  removal  of  the  same,  except  in  case  of  actions  for  escape.  Actions  by 
and  against  representatives  of  deceased  persons,  one  year  after  death.  New 
promise  must  be  in  writing.  Time  of  absence  from  the  State,  if  more  than  a 
year,  is  not  reckoned. 

NORTH  DAKOTA.  — -  Real  actions  t'wenty  years.  Actions  on  judg- 
ments and  instruments  affecting  title  to  real  property,  ten  years.  Actions  on 
other  contracts  and  obligations,  express  or  implied,  statutory  liabilities  other 
than  penalties  and  forfeitures,  trespass  on  real  property,  taking,  detaining, 
injuring,  or  for  recovery  of  personal  property,  criminal  conversation  and  other 
injuries  to  persons  and  rights  not  arising  on  contract,  relief  on  ground  of 
fraud,  six  years.  Actions  against  sheriffs,  etc.,  except  for  escape,  actions  for 
penalties  and  forfeitures,  three  years.  Libel,  slander,  assault  and  battery, 
false  imprisonment,  and  malpractice,  tnvo  years.  Escape,  one  year.  All 
other  actions,  ten  years.  Limitation  does  not  run  against  persons  out  of  the 
State. 

OHIO. — Real  actions,  tiventy-one  years.  Persons  under  disabilities,  ten 
years  after  removal  of  the  same.  Bonds  of  executors,  administrators,  guar- 
dians, sheriffs,  or  other  officers,  ten  years.  Specialties  and  contracts  in  writ- 
ing, fifteen  years.  Contracts*  not  in  writing,  and  statutory  liabilities,  other 
that  penalty  or  forfeiture,  six*years.  Trespass  on  real  property,  trover,  re- 
plevin, detinue,  other  actions  for  injury  to  the  rights  of  plaintiff  not  arising 
on  contract  and  for  relief  from  fraud,  four  years.  Forcible  entry  and  de- 
tainer, tivo  years.  Libel,  slander,  assault,  battery,  malicious  prosecution,  false 
imprisonment,  and  malpractice,  statutory  penalty  or  forfeiture,  one  year. 
Actions  for  relief  not  enumerated,  ten  years.  In  case  of  persons  under  dis- 
abilities, limitations  begin  to  run  from  the  removal  of  the  same.  Any  new 
acknowledgment  must  be  in  writing.  Time  of  defendant's  absence  from  the 
State  is  not  included.  Cause  of  action  barred  in  State  where  it  arose  is 
barred   here. 

OKLAHOMA  TERRITORY. —  Real  actions,  fifteen  years.  Actions 
on  written  contracts  or  official  bonds,  five  years.  Contracts  not  in  writing, 
express  or  implied,  and  statutory  liabilities  other  than  penalty  or  forfeiture, 
three  years.  Trespass  on  real  property,  taking,  detaining,  or  injuring  per- 
sonal property,  and  relief  on  ground  of  fraud,  tivo  years.  Foreign  judg- 
ments, libel,  slander,  assault,  battery,  malicious  prosecution,  false  imprison- 
ment, penalties  and  forfeitures,  one  year.     Other  actions  for  relief,  five  years. 
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OREGON. —  Real  actions,  judgments  of  record  and  sealed  instruments, 
ten  years.  Uther  contracts,  six  years.  Statutory  liabilities  other  than  penalty 
or  forfeiture,  waste,  trespass  on  real  estate,  trover,  detinue,  and  replevin, 
six  years.  Actions  against  sheriffs,  coroners,  and  constables  in  official  capac- 
ity, except  for  escape,  penalties  and  forfeitures,  t/iree  years.  Libel,  slander, 
assault  and  battery,  and  false  imprisonment,  or  for  any  injury  to  the  person, 
or  rights  of  another,  not  arising  on  contract,  and  not  specifically  enumerated, 
f-zi'o  years.  Actions  against  officers  for  an  escape,  one  year.  In  actions  on 
mutual,  open,  and  current  account,  the  cause  of  action  is  deemed  to  have  ac- 
crued from  the  last  item  proved,  but  when  one  year  shall  have  elapsed  be- 
tween any  of  a  series  of  items,  they  are  not  to  be  deemed  such  an  account. 
Limitations  do  not  run  against  persons  out  of  the  State.  Persons  under  disa- 
bilities, except  infants,  may  bring  action  within  one  year  after  removal  of 
the  same,  provided  the  time  is  not  extended  more  than  five  years,  and  in- 
fants one  year  after  attaining  their  majority.  New  promise  must  be  in  writ- 
ing. 

PENNSYLVANIA.^ — Real  actions,  i-zccnty-one  years;  persons  under 
disabilities,  iliirly  years  after  the  right  of  entry  accrued.  Trespass  on  real 
property,  detinue,  trover,  replevin,  actions  of  account  and  on  the  case,  and 
actions  of  debt  other  than  specialty,  six  years.  Suits  for  specific  performance, 
or  to  enforce  trust  or  equity  of  redemption,  five  years.  Judgments,  mortgages, 
and  sealed  instruments  are  presum.ed  paid  after  i-xventy  years,  unless  such 
presumption  is  positively  rebutted.  Trespass  to  the  person  not  resulting  in 
death,  /xco  years;  in  case  of  death,  one  year.  Slander  and  libel,  one  year. 
Limitations,  in  case  of  persons  under  disabilities,  begin  to  run  from  removal 
of  the  same.     Cause  of  action  barred  in  State  where  it  arose  is  barred  here. 

RHODE  ISLAND.  —  Actions  to  recover  real  property  are  not  limited, 
but  ten  years  of  quiet,  uninterrupted,  and  adverse  possession  is  a  good  evi- 
dence of  title.  Slander,  one  year.  Trespass,  ^our  years.  Actions  of  ac- 
count, except  such  as  concern  the  trade  or  merchandise  between  merchant  and 
merchant;  actions  on  the  case,  except  for  slander,  debt  founded  on  contract, 
except  specialty,  actions  for  arrearages  of  rent,  actions  of  detinue  and  re- 
plevin, six  years.  Debt  other  than  the  preceding  and  covenant,  txcenty  years. 
In  case  of  persons  under  disabilities,  the  limitation  begins  to  run  from  the  re- 
moval of  the  same.  Actions  against  executors  and  administrators,  except  for 
funeral  charges  and  expenses  of  last  illness,  cannot  be  brought  for  six 
months  after  first  publication  of  notice  of  appointment,  and  must  be 
brought  within  tivo  years  after  such  notice.  Limitation  does  not  run  in  favoi 
of  a  defendant  during  his  absence  from  the  State  unless  he  leave  property 
within  the  State  which  can  be  taken  by  ordinary  process  of  attachment. 

SOUTH  CAROLINA. — Real  actions,  ten  years.  Judgments  and 
sealed  instruments,  otiier  than  sealed  notes  and  bonds  for  the  pay- 
ment of  money  only  not  secured  by  mortgage,  t-,.venty  years.  Other 
contracts,  statutory  liabilities,  except  forfeitures  and  penalties,  tres- 
pass on  real  estate,  trover,  detinue,  and  replevin,  criminal  con- 
versation,   or    any    other    injury    to    the    person    or    rights    of    another    not 
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arising  on  contract,  and  relief  from  fraud,  six  years.  Actions  against  sheriffs, 
coroners,  constables  in  official  capacity,  except  for  escapes,  and  actions  for  penalties 
and  forfeitures  three  years.  Libel,  slander,  assault,  battery,  false  imprisonment, 
and  penalties  and  forfeitures  to  State,  two  years.  Actions  against  officers  for  an 
escape,  one  year  ;  other  actions  for  relief,  ten  years.  In  actions  of  account,  the 
limitation  begins  to  run  from  the  last  item  proved  on  either  side.  Persons  under 
disabilities  may  bring  action  for  recovery  of  real  estate  within  yfzr  years  after  the 
removal  of  the  same,  provided  the  time  is  not  extended  more  than  ten  years  ;  in 
other  cases  within  one  year  of  such  removal,  but  not  to  extend  time  more  than  five 
years.  Period  of  defendant's  absence  from  the  State  if  more  than  one  year,  is  noC 
included. 

SOUTH  DAKOTA.  — Real  actions  and  actions  on  judgments  rendered  in  tn« 
State,  and  on  sealed  instruments,  twenty  years.  Other  judgments,  ten  years. 
Actions  on  other  contracts,  express  or  implied, statutory  liabilities  other  than  penal- 
ties or  forfeitures,  trespass  on  real  property,  taking,  detaining,  or  injuring  personal 
property,  or  recovering  same,  criminal  conversation,  or  other  injury  to  rights  o« 
others  not  arising  on  contract,  relief  on  ground  of  fraud,  six  years.  Actions  against 
sheriffs,  etc. ,  except  for  escape,  and  for  penalties  and  forfeitures,  three  years.  Libel, 
slander,  assault  and  battery,  and  false  imprisonment,  two  years.  Actions  against 
sheriff  for  escape,  one  year.  Other  actions,  ten  years.  Limitation  does  not  ruH 
against  person  out  of  the  State. 

TENNESSEE. — Real  aciions,  seven  years.  Actions  against  guardians,  execu- 
tors, administrators,  sheriffs,  clerks,  and  other  public  officers,  on  their  official  bonds, 
judgments,  mortgages,  and  all  other  cases  not  expressly  provided  for,  ten  years. 
Actions  against  the  sureties  of  guardians,  executors,  administrators,  sheriffs,  clerks^ 
and  other  public  officers,  and  actions  for  rent,  and  for  use  and  occupation  of  land, 
and  on  other  contracts  not  mentioned,  six  years.  Injuries  to  real  or  personal  prop^ 
erty,  detinue,  and  trover,  three  years.  Libel,  injuries  to  person,  false  imprisonment, 
malicious  prosecution,  seduction,  breach  of  promise,  and  statutory  penalties,  one 
year.  Slander,  six  fnonths.  A  new  action  maybe  begun  within  (?«<f_y^ar  after  the 
reversal  or  arrest  of  judgment  in  the  original.  Persons  under  disabilities  may  bring 
action  within  three  years  after  removal  of  the  same,  unless  the  limitation  is  less  than 
three  years,  in  which  case  action  must  be  brought  within  the  time  limited  after  such, 
removal.  Actions  by  a  resident  of  the  State  against  an  executor,  etc.,  must  be 
brought  within  two  years  and  six  months  after  his  appointment,  by  a  non-resident 
within  three  years  and  six  months.  Period  of  defendant's  absence  from  the  State 
is  not  included.  Actions  barred  by  the  laws  of  the  State  where  they  accrued  are 
barred  here. 

TEXAS.-Real  actions,  against  one  in  possession  under  color  of  title,  three  years.. 
Five  years  peaceable  possession  of  real  estate,  cultivating  and  using  the  same,  pay- 
ing taxes  thereon,  and  claiming  under  registered  deed,  not  forged,  gives  good  title. 
Ten  years  peaceable  possession,  cultivation,  and  enjoyment,  without  evidence  of 
title,  gives  full  title  to  one  hundered  and  sixty  acres,  and  to  all  beyond  in  actual  pos- 
session. Judgments  and  suits  for  specific  performance  of  agreement  to  convey  land, 
ten  years.     Debt  on  written  contract,  by  copartners  for  settlement  of  partnership 
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accounts,  mutual  current  accounts  between  merchants,  and  all  other  causes 
of  action  not  specially  enumerated,  four  years.  Injuries  to  the  person  or 
property  of  another,  conversion  or  detention  of  personal  property,  forcible 
entry  and  detainer  of  real  estate,  actions  on  open  accounts,  except  between 
merchants,  and  contracts  not  in  writing,  tivo  years.  Injuries  to  the  character 
or  reputation  of  another,  and  breach  of  promise,  one  year.  Limitation  does 
not  run  against  persons  under  disability. 

UTAH.  —  Real  actions,  seven  years.  In  case  of  disability,  two  years 
after  the  removal  thereof.  Judgments,  eight  years.  Contracts  or  obligations 
in  writing,  and  actions  for  mesne  profits  of  land,  six  years.  Contracts  not 
in  writing,  and  open  accounts  for  goods,  four  years.  Statute  liabilities,  other 
than  penalties  or  forfeitures,  trespass  on  real  estate,  detinue,  replevin,  con- 
version of  personal  property,  and  relief  on  the  ground  of  fraud,  dating  from 
the  discovery  thereof,  three  years.  Actions  against  sheriffs,  etc.,  and  actions 
for  death  caused  by  wrongful  act  or  neglect,  t'wo  years.  Statutory  penalties 
and  forfeitures,  libel,  slander,  assault  and  battery,  or  false  imprisonment, 
one  year.  Period  of  defendant's  absence  from  the  Territory  is  not  included. 
New    acknowledgment   or    promise    must   be    in    writing. 

VERMONT.  —  Real  actions  and  actions  on  covenants  of  seizin  in  deeds 
of  land,  fifteen  years.  Witnessed  promissory  notes,  fourteen  years.  Judg- 
ments of  courts  of  record,  specialties,  and  covenants  except  of  seizin,  eight 
years.  Debt  on  any  contract,  obligation,  or  liability,  not  under  seal,  or  on 
judgments  of  courts  not  of  record,  debt  for  rent,  actions  of  account,  assump- 
sit, or  case  founded  on  any  contract  or  liability;  trespass  on  land,  replevin, 
trover,  and  detinue,  and  actions  on  the  case,  except  libel  and  slander,  six 
years.  Action  against  sheriff  for  act  of  deputy,  four  years.  Assault  and 
battery,  and  false  imprisonment,  three  years.  Libel  and  slander,  tiuo 
years.  Executors  and  administrators  may  bring  actions  which  survive 
tivo  years  after  death  of  the  party  entitled.  Time  of  absence  from 
the  State  without  known  attachable  property  in  the  State  is  not  computed  in 
the  limitation.  Limitations  in  case  of  persons  under  disabilities  begin  to 
run  from  the  removal  of  the  same.     New  promise  must  be  in  writing. 

VIRGINIA. —  Land  east  of  the  Alleghanies,  fifteen  years;  west  of  the 
Alleghanies,  ten  years.  Contracts  in  writing  under  seal,  ten  years;  not  un- 
der seal, /w^  j/^'arj.  Bonds  of  indemnity,  bonds  of  executors,  administrators, 
curators,  committees,  guardians,  sheriffs,  clerks,  sergeants,  or  other  fiduciary 
or  public  officers,  ten  years.  Recognizance  of  bail  in  a  civil  suit,  three  years 
after  the  right  to  sue  out  execution  shall  have  accrued,  omitting  such  part  of 
the  three  years  as  the  right  to  sue  shall  have  been  suspended  by  injunction, 
supersedeas,  or  other  legal  process;  other  recognizance,  ten  years.  Articles 
charged  on  the  store  account,  tix'o  years;  if  upon  any  other  contract,  three 
years.  Actions  for  personal  injury  or  death,  one  year.  Actions  between 
partners  for  settlement,   and   accounts  concerning  the  trade  of  merchandise 
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between  merchant  and  merchant,  five  years  from  cessation  of  dealings.  All 
other  personal  actions,  five  years.  Acknowledgment  of  a  debt  must  be  in 
writing.  Persons  under  disabilities  may  bring  actions  within  the  time  lim- 
ited after  the  removal  of  their  disabilities,  provided  it  be  within  tixenty  years 
from  the  original  accrual  of  the  right.  Actions  failing  by  abatement,  arrest, 
or  reversal  of  judgment,  may  be  brought  again  within  one  year. 

WASHINGTON.  —  Real  actions,  ten  years.  Judgments,  contracts  in 
writing,  actions  for  rents  and  profits  or  use  and  occupation  of  real  estate,  six 
years.  Actions  by  an  heir  or  assign,  or  by  a  ward  or  one  claiming  under  him, 
for  the  recovery  of  land  sold  by  an  executor,  administrator,  or  guardian  as 
the  case  may  be,  five  years;  except  that  such  action  may  be  brought  within 
three  years  of  removal  of  disability  of  a  ward.  Waste  or  trespass  upon  real 
estate,  actions  for  taking,  detaining,  or  injuring  personal  property,  or  for 
the  specific  recovery  thereof;  or  for  injury  to  the  person  or  rights  of  another, 
not  specially  enumerated,  contracts  not  in  writing,  relief  on  ground  of  fraud, 
actions  against  sheriffs,  etc.,  except  for  escape,  statute  penalties  and  forfeitures 
to  party  aggrieved,  seduction,  and  breach  of  promise  of  marriage,  three 
years.  Libel,  slander,  assault  and  battery,  false  imprison.ment,  and  penal- 
ties to  the  State,  tvi:o  years.  Action  against  officer  for  escape,  and  against 
executors  or  administrators,  one  year.  On  a  claim  rejected  by  executor  or 
administrator  three  months.  Limitation  does  not  run  against  parties  under 
disability,  until  after  the  removal  of  the  same.  Causes  of  action  arising  in 
another  State  or  Territory,  between  non-residents  of  this  State,  and  barred 
by  law  there  barred  here  also.  New  acknowledgment  of  promise  must  be  in 
writing. 

WEST  VIRGINIA, —  Real  actions,  ten  years;  persons  under  disabil- 
ities, five  years  after  the  removal  of  the  same,  provided  the  whole  limitation 
is  not  more  than  tii^enty  years.  Indemnity  bonds,  bonds  of  executors,  admin- 
istrators, guardians,  sheriffs,  or  other  public  officers,  and  other  instruments 
under  seal,  awards  and  contracts  in  writing  not  under  seal,  ten  years.  Other 
contracts,  five  years.  Partnership  accounts  and  accounts  between  merchant 
and  merchant,  five  years  from  last  dealings.  Actions  on  recognizances  other 
than  bail  in  a  civil  suit,  and  judgments,  ten  years.  Recognizance  of  bail  in 
civil  suit,  tJiree  years.  All  other  actions,  five  years.  Actions  on  judgments 
barred  where  rendered  are  barred  here,  and  actions  or  contracts  made  to  be 
performed  in  another  State  and  barred  there,  are  barred  here  also.  Limita- 
tion does  not  run  in  favor  of  a  resident  of  the  State  during  his  absence 
therefrom  or  while  absconding  or  concealing  himself.  New  acknowledgment 
or  promise  must  be  in  writing. 

WISCONSIN.  —  Real  actions,  tvnenty  years;  persons  under  disabilities, 
five  years  after  removal  of  the  same.  On  adverse  possession  of  ten  years 
under  claims  of  title  under  written  instrument  or  judgment  is  in  certain  cases 
a  bar.  Judgments  of  courts  of  record  of  the  State  of  Wisconsin  or  of  the  Uni- 
ted States  sitting  in  the  State,  and  sealed  instruments,  when  the  cause  of  action 
accrues  within  the  State,  tvjenty  years.  Judgments  of  other  courts  of  record 
and  sealed  instruments  accruing  without  the  State  and  actions  for  damages  for 
flowing  land,  ten  years.  Other  contracts,  obligations,  or  liabilities,  including 
actions  on  municipal  bonds  and  coupons,  judgments  of  courts  not  of  record, 
statutory  liabilities  other  than  penalties  or  forfeitures,  injury  to  propert}',  real 
or  personal,  injury  to  person,  character,  or  rights  not  arising  on  contract  not 
otherwise  provided  for,  and  actions  for  reco^'ery  of  personal  property  or  dam- 
ages for  detention,  six  years.     Actions  against  sheriffs,  coroners,  and  constables 
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for  acts  done  in  their  official  capacity,  except  for  escapes,  three  years.  Statutory 
penalties  and  forfeitures,  I'bel,  slander,  assault,  battery,  false  imprisonment,  and 
actions  for  negligently  or  wrongfully  causing  the  death  of  another,  two  years. 
Actions  against  sheriffs,  etc.,  for  escapes,  one  year.  Persons  under  disabilities, 
except  infants,  may  bring  action  after  the  disability  ceases,  provided  the  period  is 
not  extended  more  X)c\7in  Jive  years,  and  infants  one  year  after  coming  of  age ;  actions 
by  representatives  of  deceased  persons,  one  year  from  death  ;  against  the  same,  one 
year  from  granting  letters  testamentary  or  of  administration.  New  promise  must 
be  in  writing. 

WYOMING. — Real  actions,  ten  years.  Bonds  of  executors,  administrators, 
g^rdians,  sheriffs,  and  other  officers,  all  bonds  required  by  statute,  and  causes  of 
action  not  specially  enumerated,  ten  years.  Specialties  and  contracts  in  writing,  yfz/^ 
years.  Contracts  not  in  writing,  and  statutory  liabilities  other  than  forfeiture  or 
penalty,  eight  years,  but  on  all  foreign  claims,  judgments,  or  contracts  contracted  or 
incurred  before  the  debtor  became  a  resident  of  the  Territory,  actions  must  be  com- 
menced within  two  years  after  he  establishes  his  residence  in  the  Territory.  Trespass 
on  real  estate,  actions  for  taking,  detaining,  or  injuring  personal  property,  or  for 
the  specific  recovery  of  the  same,  action  for  injury  to  plaintiff's  rights  not  arising  on 
contract  and  not  otherwise  provided  for,  four  years.  Libel,  slander,  assault  and 
battery,  malicious  prosecution,  or  false  imprisonment,  one  year.  Limitations  in 
personal  actions  do  not  run  against  persons  under  disabilities  until  after  the  removal 
of  the  same.  Time  of  defendant's  absence  from  the  Territory  or  absconding  or 
concealment  is  not  reckoned.  Actions  on  causes  arising  out  of  the  Territory 
between  non-residents  and  barred  there,  cannot  be  maintained  here.  New  acknowl- 
edgment or  promise  must  be  in  writing. 
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CHAPTER  XXIII. 
INTEREST  AND  USURY. 


SECTION   I. 

WHAT   INTEREST   IS,  AND   WHEN    IT    IS   DUE. 

Interest  means  a  payment  of  money  for  the  us6  of  money. 
In  most  civilized  countries  the  law  regulates  this  ;  that  is,  it 
declares  how  much  money  may  be  paid  or  received  for  the  use 
of  money  ;  and  this  is  called  legal  interest ;  and  if  more  is  paid 
or  agreed  to  be  paid  than  is  thus  allowed,  it  is  called  usurious 
interest.  By  interest  is  commonly  meant  legal  interest ;  and 
by  usury,  usurious  interest. 

Interest  may  be  due,  and  may  be  demanded  by  a  creditor,  on 
either  of  two  grounds.  One,  a  bargain  to  that  effect ;  the  other, 
by  way  of  damages  for  withholding  money  that  is  due.  Indeed, 
it  may  be  considered  as  now  the  settled  rule,  that  wherever 
money  is  withheld  which  is  certainly  due,  the  debtor  is  to  be 
regarded  as  having  promised  legal  interest  for  the  delay.  And 
upon  this  implication,  as  on  most  others,  the  usage  of  trade,  and 
the  customary  course  of  dealings  between  the  parties,  would 
have  great  influence. 

Thus,  in  New  York,  it  was  held,  that,  where  it  was  known 
to  one  party  that  it  was  the  uniform  custom  of  the  other  to 
charge  interest  upon  articles  sold  or  manufactured  by  him  after 
a  certain  time,  the  latter  was  allowed  to  charge  interest  accord- 
ingly. 

In  general,  we  may  say  that  interest  is  allowed  bylaw  as  fol- 
lows :  on  a  debt  due  by  judgment  of  court,  it  is  allowed  from 
the  rendition  of  judgment;  and  on  an  account  that  has  been 
liquidated,  or  settled,  from  the  day  of  the  liquidation ;  for  goods 
sold,  from  the  time  of  the  sale,  if  there  be  no  credit,  and  if  there 
be,  then  from  the  day  when  the  credit  expires  ;  for  rent,  from 
the  time  that  it  is  due,  and  this  even  if  the  rent  is  payable  other, 
wise  than  in  money,  but  is  not  so  paid  ;  for  money  paid  for 
another  or  lent  to  another,  from  the  payment  or  loan. 
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Interest  is  not  generally  recoverable  upon  claims  for  unliqui- 
dated damages,  nor  in  actions  founded  on  tort.  By  unliqui- 
dated damages  is  meant  damages  not  agreed  on,  and  of  an 
uncertain  amount,  and  which  the  jury  must  determine.  By 
torts  is  meant  wrongs,  or  injuries  inflicted.  But  although  inter- 
est cannot  be  given  under  that  name,  in  actions  of  this  sort, 
juries  are  sometimes  at  liberty  to  consider  it  in  estimating  the 
damages. 

It  sometimes  happens  that  money  is  due,  but  not  now  pay- 
able ;  and  then  the  interest  does  not  begin  until  the  money  is 
payable.  As  if  a  note  be  on  demand,  the  money  is  always  due, 
but  it  is  not  payable  until  demand ;  and  therefore  is  not  on 
interest  until  demand.  But  a  note  payable  at  a  certain  time,  01 
after  a  certain  period,  carries  interest  from  that  time,  whether  it 
be  demanded  or  not. 

The  laws  which  regulate  interest  and  prohibit  usury  are  very 
various,  and  are  not  perhaps  precisely  the  same  in  any  two  of 
our  States.  Formerly,  usury  was  looked  upon  as  so  great  an 
offence,  that  the  whole  debt  was  forfeited  thereby.  The  law 
now,  however,  is — generally,  at  least — much  more  lenient. 
The  theory  that  money  is  like  any  merchandise,  worth  what  it 
will  bring  and  no  more,  and  that  its  value  should  be  left  to  fix 
itself  in  a  free  market,  is  certainly  gaining  ground.  In  many 
States  there  are  frequent  efforts  so  to  change  the  statutes  of 
usury  that  parties  may  make  any  bargain  for  the  use  of  money 
which  suits  them  ;  but  when  they  make  no  bargain,  the  law 
shall  say  what  is  legal  interest.  And,  generally,  the  forfeiture 
is  now  much  less  than  the  whole  debt. 

At  the  close  of  this  chapter  will  be  found  a  statement  of  the 
usury  laws  of  the  states. 

There  is  no  especial  form  or  expression  necessary  to  make  a 
bargain  usurious.  It  is  enough  for  this  purpose  if  there  be  a  sub- 
stantial payment,  or  promise  of  payment,  of  more  than  the  law 
allows,  either  for  the  use  of  money  lent,  or  for  the  forbearance 
of  money  due  and  payable.  One  thing,  however,  is  certain : 
there  must  be  a  usurious  intention,  or  there  is  no  usury.  That 
is,  if  one  miscalculates,  and  so  receives  a  promise  for  more  than 
legal  interest,  the  error  may  be  corrected,  the  excess  waived. 
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and  the  whole  legal  interest  claimed.  But  if  one  makes  a  bar- 
gain for"  more  than  legal  interest,  believing  that  he  has  a  right  to 
make  such  a  bargain,  or  that  the  law  gives  him  all  that  he  claims, 
this  is  a  mistake  of  law,  and  does  not  save  the  party  from  the 
effect  of  usury. 

It  may'  be  well  to  remark,  that  the  law  makes  a  very  wide 
distinction  between  a  mistake  of  fact  and  a  mistake  of  law. 
Generally,  it  will  not  permit  a  party  to  be  hurt  by  a  mistake  of 
fact ;  but  it  seldom  suffers  any  one  to  excuse  himself  by  a  mis- 
take of  law,  because  it  holds  that  everybody  should  know  the 
law,  and  because  it  would  be  dangerous  to  permit  ignorance  of 
the  law  to  operate  for  any  one's  benefit. 

The  question  has  been  much  discussed,  whether  the  use  of 
the  common  tables  which  are  calculated  on  the  supposition  tha*" 
a  year  consists  of  360  days,  is  usurious.  In  New  York,  it  ha> 
been  held  that  it  is  ;  but  in  Massachusetts,  and  some  othe 
States,  it  is  held  that  the  use  of  such  tables  does  not  render  th» 
transaction  usurious.     We  think  this  latter  the  better  opinion. 

If  a  debtor  requests  time,  and  promises  to  pay  for  the  forbear 
ance  legal  interest,  and  as  much  more  as  the  creditor  shall  bt" 
obliged  to  pay  for  the  same  money,  this  is  not  a  usurious  con 
tract.  And,  even  if  usurious  interest  be  actually  taken,  this, 
although  strong  evidence  of  an  original  usurious  bargain  and 
intent,  is  not  conclusive,  but  may  be  rebutted  by  adequate  proof 
or  explanation. 

When  a  statute  provides  that  a  usurious  contract  is  wholly 
void,  such  a  contract  cannot  become  good  afterwards  ;  and  there- 
fore a  note  which  is  usurious,  if  it  be  therefore  void  by  law  in  its 
inception,  is  not  valid  in  the  hands  of  an  innocent  indorsee. 
But  it  is  otherwise  where  the  statute  does  not  declare  the  con- 
tract void  on  account  of  the  usury.  If  a  note,  or  any  securities 
for  a  usurious  bargain,  be  delivered  up  by  the  creditor  and  can* 
celled,  and  the  debtor  thereupon  prom.ises  to  pay  the  original 
debt  and  lawful  interest,  this  promise  is  valid. 

New  securities  for  old  ones  which  are  tainted  with  usury  are 
equally  void  with  the  old  ones,  or  subject  to  the  same  defence. 
Not  so,  however,  if  the  usurious  part  of  the  original  securities  be 
expunged,  and  not  included  in  the  new  ;  or  if  the  new  ones  are 
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given  to  third  parties,  who  were  wholly  innocent  of  the  original 
usurious  transaction.  And  if  a  debtor  suffers  his  usurious  debt 
to  be  sued,  and  a  judgment  recovered  against  him  for  the  whole 
amount,  it  is  then  too  late  for  him  to  take  any  advantage  of  the 
usury. 

So,  if  land  or  goods  be  mortgaged  to  secure  a  usurious  debt, 
and  afterwards  conveyed  to  an  innocent  party,  subject  to  such 
mortgage,  the  latter  cannot  set  up  the  defence  of  usury,  and 
thereby  defeat  an  a^-tion  to  enforce  the  mortgage. 

Usurers  resort  to  many  devices  to  conceal  their  usury  ;  and 
sometimes  it  is  very  difficult  for  the  law  to  reach  and  punish 
this  offence.  A  common  method  is  for  the  lender  of  money  to 
sell  some  chattel,  or  a  parcel  of  goods,  at  a  high  price,  the  bor- 
rower paying  this  price  in  part  as  a  premium  for  the  loan.  In 
England,  it  would  seem  from  the  reports  to  be  quite  common 
for  one  who  discounts  a  note  to  do  this  nominally  at  legal  rates, 
but  to  furnish  a  part  of  the  amount  in  goods  at  a  very  high  val- 
uation. In  all  cases  of  this  kind,  or  rather  in  all  cases  where 
questions  of  this  kind  arise,  the  court  endeavors  to  ascertain  the 
real  character  of  the  transaction.  Such  a  transaction  is  always 
suspicious,  for  the  obvious  reason  that  one  who  wants  t('  borrow 
money  is  not  very  likely  to  desire  at  the  same  time  to  buy  goods 
at  a  high  price.  But  the  jury  decide  all  questions  of  this  kind, 
and  it  is  their  duty  to  judge  of  the  actual  intention  of  the  par- 
ties from  all  the  evidence  offered.  If  that  intention  is  substan- 
tially that  one  should  loan  his  money  to  another,  who  shall 
therefore,  in  any  manner  whatever,  pay  to  the  lender  more  than 
legal  interest,  it  is  a  case  of  usury.  "  Where  the  real  truth  is 
a  loan  of  money,"  said  Lord  .Mansfield,  "the  wit  of  man  cannot 
find  a  shift  to  take  it  out  of  the  statute."  If  this  great  judge 
meant  only  that,  whenever  legal  evidence  shows  the  transaction 
,to  be  a  usurious  loan,  the  law  pays  no  respect  whatever  to  any 
pretence  or  disguise,  this  is  certainly  true.  But  the  wit  of  man 
does  undoubtedly  devise  many  "  shifts,"  which  the  law  cannot 
detect.  There  seems  to  be  a  general  rule  in  these  cases  in  ref- 
erence to  the  burden  of  proof  ;  the  borrower  must  first  show 
that  he  took  the  goods  on  compulsion  ;  and  then  it  is  for  the 
lender  to  prove  that  no  more  than  their  actual  value  was  received 
'^r  charc:ed  for  them. 


304  INTEREST  AND  USURY. 

If  one  should  borrow  stock  at  a  valuation  much  above  the 
market  rate,  and  agree  to  pay  interest  on  this  value  for  the  use 
of  the  stock  to  sell  or  pledge,  this  would  be  usurious. 

One  may  lend  his  stock,  and  may,  without  usury,  give  the 
borrower  the  option  to  replace  the  stock,  or  to  pay  for  it  at  even 
a  high  value,  with  interest.  But,  if  he  reserves  this  option  to 
himself,  the  bargain  is  usurious,  because  it  gives  the  lender  the 
right  to  claim  more  than  legal  interest.  So,  the  lender  may 
reserve  either  the  dividends  or  the  interest,  if  he  elects  at  the 
time  of  the  loan  ;  but  he  cannot  reserve  the  right  of  electing 
at  a  future  time,  when  he  shall  know  what  the  dividends  are. 

A  contract  may  seem  to  be  two,  and  yet  be  but  one,  if  the 
seeming  two  are  but  parts  of  a  whole.  Thus,  if  A  borrows 
one  thousand  dollars,  and  gives  a  note  promising  to  pay  legal 
interest  for  it,  and  then  gives  another  note  for  (or  otherwise 
promises  to  pay)  a  further  sum,  in  fact  for  no  consideration  bui 
the  loan,  this  is  all  one  transaction,  and  it  constitutes  a  usurious 
contract. 

But  if  there  be  a  loan  on  legal  terms,  with  no  promise  oi 
obligation  on  the  part  of  the  borrower  to  pay  any  more,  this 
might  i.ot  be  invalidated  by  a  mere  understanding  that  the 
borrower  should,  when  the  money  was  paid  by  him,  make  a 
present  to  the  lender  for  the  accommodation.  And  if,  after 
a  payment  has  been  made,  which  discharged  all  legal  obligation, 
the  payer  voluntarily  adds  a  gift,  this  would  not  be  usurious. 
But  in  every  such  case  the  question  for  a  jury  is,  What  was 
this  additional  transfer  of  money,  in  fact;  was  it  a  voluntary 
gift,  or  was  it  the  payment  of  a  debt  ?  If  an  honest  gift,  it  was 
not  usurious  ;  if  a  payment,  it  was  usurious. 

A  foreign  contract,  valid  and  lawful  where  made,  may  be 
enforced  in  a  State  in  which  such  a  contract,  if  made  there, 
would  be  usurious.  But  if  usurious  where  it  was  made,  and 
by  reason  of  that  usury,  wholly  void  in  that  State,  if  it  is  pu 
in  suit  in  another  State  where  the  penalty  tor  usury  is  less,  it 
cannot  be  enforced  under  this  mitigated  penalty;  but  it  u 
wholly  void  there  alsa 
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SECTION  II. 

A  CHARGE  FOR   RISK   OR  FOR   SERVICf!, 

It  is  undoubtedly  lawful  for  a  lender  to  charge  an  extra 
price  for  the  risk  he  incurs,  provided  that  risk  be  perfectly  dis- 
tinct and  different  from  the  merely  personal  risk  of  the  debtor's 
being  unable  to  pay.     If  anything  is  paid  for  this  last  risk,  if 
ia  certainly  usury. 

So,  one  may  charge  for  services  rendered,  for  brokerage,  or 
for  rate  of  exchange,  and  may  even  cause  a  domestic  loan  or 
discount  to  be  actually  converted  into  a  foreign  one,  so  as  to 
charge  the  exchange;  and  this  would  not  be  usurious.  But 
here,  as  before,  and  indeed  throughout  the  law  of  usury,  it  is 
necessary  to  remember  that  the  actual  intention,  and  not  the 
apparent  purpose  or  form  of  the  transaction,  must  determine 
its  character.  So,  if  one  lends  money  to  be  used  in  business, 
and  lends  it  upon  such  terms  that  he  becomes  a  partner  in  fact 
with  those  who  use  it,  taking  his  share  of  the  profits,  and 
becoming  liable  for  the  losses,  this  is  not  usurious. 

So,  if  one  enters  into  a  partnership,  and  provides  money  for 
its  business,  and  the  other  party  is  to  bear  all  the  losses,  and 
also  to  pay  the  capitalist  more  than  legal  interest  as  his  share 
of  the  profits,  this  is  not  usurious,  because  there  is  no  loan,  if 
there  be  in  fact  a  partnership  ;  for  then  there  is  a  very  impor- 
tant risk,  as  he  becomes  liable  for  all  the  debts  of  the  partner- 
ship. 

The  banks  always  get  niore  than  legal  interest  by  their  way 
of  discounting  notes  and  deducting  the  whole  interest  from  the 
amount  they  give.  This  is  perfectly  obvious  if  we  take  an 
extreme  case ;  as  it  a  bank  discounted  a  note  of  a  thousand 
dollars  at  fifteen  years,  in  Massachusetts,  the  bank  would  dis- 
count the  interest  of  all  the  fifteen  years ;  the  borrower  would 
receive  one  hundred  dollars,  and  at  the  end  of  fifteen  years  h 
<vould  pay  back  one  thousand  dollars,  which  is  equivalent  to 
paying  nine  hundred  dollars  for  the  use  of  one  hundred  for 
fifteen  years,  whereas  the  legal  interest  would  be  but  ninety 
'Inllars.  But  this  method  is  now  established  by  usage  and 
sanctioned   by  law.      It   should,   however,  be    confined  to  dis 
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counts  of  negotiable  pa.per,  not  having  a  very  long  time  to  rua 
For  the  rule  is  founded  upon  usage,  and  the  usage  goes  nc 
further. 

SECTION  III. 

THE    SALE   OF   NOTES. 

There  are,  perhaps,  no  questions  in  relation  to  interest  and 
usury  of  more  importance  than  those  which  arise  from  the  sale 
of  notes  or  other  securities.  In  the  first  place,  there  is  no 
doubt  whatever  that  the  owner  of  a  note  has  as  good  a  right  to 
sell  it  for  the  most  he  can  get,  as  he  has  to  sell  any  goods  or 
wares  which  he  owns.  There  is  here  no  question  of  usury, 
because  there  is  no  loan  of  money,  nor  forbearance  of  debt 
But,  on  the  other  hand,  it  is  quite  as  certain  that  if  any  person 
makes  his  own  note,  and  sells  that  for  what  he  can  get,  this, 
while  in  appearance  the  sale  of  a  note,  is  in  fact  the  giving  of 
a  note  for  money.  It  is  a  loan  and  a  borrowing,  and  nothing 
else.  And  if  the  apparent  sale  be  for  such  a  price  that  the 
seller  pays  more  than  legal  interest,  or,  in  other  words,  if  tl  e 
note  bear  interest  and  is  sold  for  less  than  its  face,  or  is  not  on 
interest,  and  more  than  interest  is  discounted,  it  is  a  usurious 
transaction.  Supposing  these  two  rules  to  be  settled,  the 
question  in  each  case  is,  under  which  of  them  does  that  case 
come,  or  to  which  of  them  does  it  draw  nearest. 

We  are  not  aware  of  any  general  principle  so  I'kely  to  be  of 
use  in  determining  these  questions  as  this:  if  the  seller  of  a 
note  acquired  it  by  purchase,  or  if  it  is  his  for  money  advanced 
or  lent  by  him  to  its  full  amount,  he  may  sell  it  for  what  he  can 
get ;  but  if  he  be  the  maker  of  the  note,  or  the  agent  of  the 
maker,  and  receives  for  the  note  less  than  would  be  paid  him  if 
only  a  lawful  discount  were  made,  it  is  a  usurious  loan.  In 
other  words,  the  first  holder  of  a  note  (and  the  maker  of  a  note 
is  not  and  cannot  be  its  first  holder)  must  pay  to  the  maker  the 
face  of  the  note,  or  its  full  amount.  And  after  paying  this,  he 
may  sell  it,  and  any  subsequent  purchaser  may  sell  it  as 
merchandise.  The  same  rule  must  apply  to  corporations,  and 
all  other  bodies  or  persons  Avho  issue  their  notes  or  bonds  on 
interest     ii  sold  by  brokers  for  them,  for  less  than  the  full 
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limount,  it  is  usurious.  Nor  can  such  notes  come  into  tlie 
market  free  from  the  taint  and  the  defence  of  usury,  unless  the 
first  party  who  holds  them  pays  for  them  their  full  value. 

But  then  comes  another  question.  If  a  note  be  offered  for 
sale,  and  be  sold  for  less  than  its  face,  and  the  purchaser  sup- 
poses himself  to  buy  it  from  an  actual  holder  and  not  from  the 
maker,  can  the  maker  interpose  the  defence  that  it  was  actually 
usurious,  on  the  ground  that  the  seller  was  only  his  agent.-*  I 
should  say  that  he  could  not  ;  tliat  there  can  be  no  usury  unless 
this  is  intended  ;  and  that  the  guilty  intention  of  one  party 
cannot  affect  aiii  !.her  party  who  was  innocent. 

I  should  say,  also,  that  one  who,  having  no  interest  in  a 
note,  in  lorses  or  guarantees  it  for  a  certain  premium,  will  be 
liable  for  its  face ;  he  does  not  now  add  his  credit  to  the  value 
of  his  property  and  sell  both  together,  as  where  he  indorses  a  note 
which  he  holds  himself,  but  sells  his  credit  alone.  This  trans- 
action I  should  not  think  usurious.  And  if  it  was  open  to  no 
other  defence,  as  fraud,  for  example,  and  was  in  fact  what  it 
purported  to  be,  and  not  a  mere  cover  for  a  usurious  loan,  we 
know  no  good  reason  why  such  indorser  or  guarantor  should 
wA,  be  held  liable  to  the  full  amount  of  his  promise. 

SECTION  IV. 

COMPOUND   INTEREST. 

Compound  interest  is  sometimes  said  to  be  usurious  ;  but  it 
is  not  so ;  and  even  those  cases  which  speak  of  it  as  "  savoring 
of  usury  "  may  be  thought  to  go  too  far,  unless  every  hard  bar 
gain  for  money  is  usurious.  As  the  authorities  now  stand, 
however,  a  contract  or  promise  to  pay  money  with  compound 
interest  cannot,  generally,  be  enforced.  On  the  other  hand  it 
is  neither  wholly  void,  nor  attended  with  any  penalty,  as  it  would 
be  if  usurious;  but  is  valid  for  the  principal  and  simple  interest 
only. 

Nevertheless,  compound  interest  is  sometimes  recognized 
as  due  by  courts  of  law,  as  well  as  of  equity;  and  sometimes, 
too,  by  its  own  name.  Thus,  if  a  trustee  be  proved  to  have 
had  the  money  of  the  party  for  whom  he  is  trustee  (who  is 
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called  in  law  his  cestui  que  trust)  for  a  long  time,  withoul 
accouiiting  for  it,  he  may  be  charged  with  the  whole  amount, 
reckoned  at  compound  interest,  so  as  to  cover  his  unlawful 
profits.  If  compound  interest  has  accrued  under  a  bargain  for 
it,  and  been  actually  paid,  it  cannot  be  recovered  back,  as  money 
usuriously  paid  may  be.  And  if  accounts  are  agreed  to  be 
settled  by  annual  rests,  which  is  in  fact  compound  interest,  or 
are  actually  settled  so  in  good  faith,  the  law  sanctions  this.  Some 
times,  in  cases  of  disputed  accounts,  the  courts  direct  this 
method  of  settlement. 

Where  money  due  on  interest  has  been  paid  by  sundry 
instalments,  the  mode  of  adjusting  the  amount  which  has  the 
best  authority,  and  the  prevailing  usage  in  its  favor,  seems  to  be 
this  :  Compute  the  interest  due  on  the  principal  sum  to  the  time 
when  a  payment,  either  alone  or  in  conjunction  with  preceding 
payments,  shall  equal  or  exceed  the  interest  due  on  the  princi- 
pal. Deduct  this  sum,  and  upon  the  balance  cast  interest  as 
before,  until  a  payment  or  payments  equal  the  interest  d^ae; 
then  deduct  again,  and  so  on. 


ABSTRACTS  OF  THE  USURY  LAWS  OF  THE  STATES 
AND  TERRITORIES. 

These  laws  are  stated  from  the  latest  information,  but  are  constantly  undergoing  change,  and  are 
likely  to  be  so  until  restrictions  upon  interest  are  abolished,  as  they  are  now  in  some  States. 

ALABAMA. —  Legal  interest,  eight  per  cent.  Plea  of  usury  defeats 
recovery  of  all  interest. 

ARIZONA.  —  Legal  interest,  six  per  cent.,  but  parties  may  agree  in 
writing  for  any  rate. 

ARKANSAS.  —  Legal  interest,  six  per  cent.,  but  parties  may  contract 
for  any  rate  not  exceeding  ten  per  cent.  Contracts  for  more  than  ten  per 
cent,  are  void,  both  as  to  principal  and  interest. 

CALIFORNIA.  —  Legal  interest,  seven  per  cent.,  but  parties  may  agree 
in  writing  for  any  rate. 

CANADA,  DOMINION  OF.  —  Legal  interest,  generally  six  per  cent., 
with  the  right  to  agree  on  what  parties  will,  but  with  exceptions  in  difterent 
provinces,  especially  as  to  banks  and  other  corporations,  and  loans  on  differ 
ent  kinds  of  security. 
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COLORADO. —  Legal  interest,  8  per  cent.,  but  parties  may  agree  in  writ- 
ing upon  any  rate. 

CONNECTICUT.— Legal  interest,  six  per  cent.,  in  the  absence  of  any 
agreement,  and  no  more  can  be  recovered  after  maturity  of  obligation.  No 
usury  law. 

DELAWARE. —  Legal  interest,  six  per  cent.  Penalty  for  taking  more^ 
forfeiture  of  the  money  lent  —  half  to  the  prosecutor,  half  to  the  State. 

DISTRICT  OF  COLUMBIA.—  Legal  interest,  six  per  cent.  Ten  per 
cent,  may  be  paid  on  written  agreement.  Contract  in  writing  for  more  than 
ten  per  cent,  or  verbal  contract  for  more  than  six  per  cent,  forfeits  all 
interest. 

FLORIDA. —  Legal  interest,  eight  per  cent.  Contracts  for  more  than 
ten  per  cent  are  void  and  principal  only  can  be  recovered. 

GEORGIA. —  Legal  interest,  seven  per  cent.  Not  exceeding  eight  pei 
cent,  may  be  recovered  if  agreed  upon  in  writing.     Excess  forfeited. 

IDAHO. — Legal  interest,  seven  per  cent.  Parties  may  agree  in  writing 
for  any  rate  not  exceeding  twelve  per  cent.  Penalty  for  greater  rate,  ten 
per  cent,  per  annum  on  principal,  payable  to  school  fund  of  county. 

ILLINOIS. —  Legal  interest,  five  per  cent.  Parties  may  agree  upoo 
seven  per  cent,  in  writing.  If  more  is  agreed  on  or  is  taken  upon  any  con- 
tract, verbal  or  written,  only  the  principal  can  be  recovered. 

INDIANA. —  Legal  interest,  six  per  cent.  Eight  per  cent,  may  be 
agreed  upon  in  writing.  It  may  be  taken  for  the  period  of  a  year  or  less  in 
advance.  Excess  cannot  be  recovered,  and,  if  paid,  shall  be  considered  as 
paid  on  account  of  the  principal. 

IOWA. —  Legal  interest,  six  per  cent.  Parties  may  agree  in  writing  for 
eight  per  cent.  If  contract  be  for  more,  the  creditor  recovers  only  the  prin 
cipal,  and    8    per  cent,  on  the  amount  of  the  contract  is  forfeited  to  the  State^ 

KANSAS. —  Legal  interest,  six  per  cent.  Parties  may  stipulate  iq 
writing  for  any  rate  not  exceeding  ten  per  cent.  If  more  than  ten  per  cent 
be  contracted  for  double  the  excess  is  forfeited. 

KENTUCKY.— Legal  interest,  six  percent  Extra  interest  forfeited j 
if  paid,  may  be  recovered  back. 

LOUISIANA. —  Legal  interest,  five  per  cent.  Eight  per  cent  may  be 
stipulated  in  writing,  and  a  higher  rate  may  be  collected  if  embodied  in  the 
obligation  or  as  discount ;  but  any  agreement  for  more  than  eight  per  cent 
forfeits  the  entire  interest. 

MAINE. —  Legal  interest,  six  per  cent.    There  are  no  usury  laws. 

MARYLAND. —  Legal  interest  six  per  cent     Excess  forfeited. 

MASSACHUSETTS.—  Legal  interest  six  per  cent.  Any  rate  of  inter- 
est or  discount  may  be  made  Wj  written  agreement.  Debtor  may  discharge 
loan  of  less  than  one  thousand  dollars  by  tender  of  principal  and  eighteen 
f>er  cent,  interest,  with  not  exceeding  five  dollars  for  expenses. 
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MICHIGAN. —  Legal  interest,  five  per  cent.  Parties  may  agree  in 
writing  for  seven  per  cent      If  more  is  agreed  for,  all  interest  is  forfeited. 

MINNESOTA. — Legal  interest,  six  per  cent.  Parties  may  agree  in 
writing  for  ten.  Excess,  if  paid,  may  be  recovered.  Usurious  contracts  are 
void,  except  as  to  bona  fide  purchasers  of  negotiable  paper  before  maturity. 
Rate  after  maturity  same  as  before ;  contract  for  more  forfeits  all  interest. 

MISSISSIPPI. —Legal  interest,  six  per  cent.  Parties  may  agree  in 
writing  for  ten  per  cent.  If  more  be  agreed  for,  the  whole  interest  will  be 
forfeited. 

MISSOURI. — Legal  interest,  six  per  cent ;  but  parties  may  agree  in 
writing  for  any  rate  not  to  exceed  S  per  cent.  K  more  be  talcen  or  agreed 
for,  the  creditor  recovers  only  the  principal  and  legal  interest. 

MONTANA.— Legal  interest,  eight  per  cent.  Parties  may  agree  in 
writing  for  any  rate. 

NEBRASKA. —  Legal  interest,  seven  per  cent.  Parties  may  agree  on 
any  rate  not  exceeding  ten  per  cent.  On  proof  of  illegal  interest,  plaintifiE 
recovers  only  principal. 

NEVADA. —  Legal  interest,  seven  per  cent.  But  parties  may  agree  in 
writing  for  any  rate. 

NEW  HAMPSHIRE. —  Legal  interest,  six  per  cent.  A  person  receiv- 
ing more  forfeits  threefold  the  excess ;  but  contracts  are  not  invalidated  by 
securing  or  taking  more,  and  principal  and  legal  interest  may  be  recovered. 

NEW  JERSEY. —  Legal  interest,  six  per  cent.    On  usurious  contract, 

principal  only  can  be  recovered. 

NEW  MEXICO. —  Legal  interest,  six  per  cent.,  but  parties  may  agree 
for  twelve  per  cent.  If  more  be  paid,  double  the  amount  so  paid  may  be 
recovered.     Usury  is  also  punishable  by  fine. 

NEW  YORK. —  Legal  interest,  six  per  cent.  A  contract  for  more  than 
legal  interest  is  wholly  void.  If  more  than  legal  interest  is  paid,  it  may  be 
recovered  back  within  a  year  by  payer,  or  within  the  next  three  years  by  the 
overseers  of  the  poor.  No  corporation  can  interpose  the  defense  of  usury ; 
nor  can  a  joint-stock  company  having  the  powers  of  a  corporation.  When 
loans  on  demand  of  five  thousand  dollars  or  more  are  made  on  security  of 
bills  of  lading,  negotiable  instruments,  etc.,  parties  may  agree  in  writing  on 
any  rate  of  compensation.  Usury  is  a  misdemeanor  punishable  by  fine  or 
imprisonment. 

NORTH  CAROLINA. —  Legal  interest,  six  per  cent  On  usurious  con- 
tracts no  interest  is  recoverable.  If  usurious  interest  be  paid,  twice  the 
amount  may  be  recovered  by  debtor  if  suit  be  brought  within  two  years. 

NORTH  DAKOTA. —  Legal  interest,  seven  per  cent.  Twelve  per  cent, 
may  be  contracted  for  in  writing.  On  usurious  contract  only  principal  can 
be  recovered.  If  usurious  interest  be  paid,  twice  the  amoxmt  may  be  recov- 
ered back  if  sued  for  in  two  years. 
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OHIO. —  Legal  interest,  six  per  cent.  Any  rate  not  exceeding  eight  per 
cent,  may  be  agreed  upon  in  writing.  On  usurious  contract  only  principal 
and  six  per  cent,  interest  can  be  recovered. 

OKLAHOMA  TERRITORY.—  Legal  interest,  seven  per  cent.  Twelve 
per  cent,  may  be  contracted  for.     Usury  works  forfeiture  of  all  interest. 

OREGON. — Legal  interest,  six  per  cent.  Parties  may  agreee  for  ten 
per  cent.     Usury  works  a  forfeiture  of  the  principal  and  interest. 

PENNSYLVANIA. —  Legal  interest,  six  per  cent.  Excess  cannot  b« 
recovered.  If  paid,  may  be  recovered  back  if  sued  for  within  six  months. 
Commission  merchants  and  agents  may  contract  with  parties  out  of  the 
State  for  seven  per  cent. 

RHODE  ISLAND. — Legal  interest,  six  per  cent.  Any  higher  rate  may 
be  agreed  upon. 

SOUTH  CAROLINA. — Legal  interest,  seven  per  cent.  Parties  may 
fgree  in  writing  for  eight  per  cent.  Usury  works  a  forfeiture  of  entire  in- 
terest.   If  usurious  interest  be  paid,  double  the  amount  may  be  recovered. 

SOUTH  DAKOTA.— Legal  interest,  seven  per  cent.  Parties  may  con- 
tract for  twelve  per  cent.  Usury  forfeits  entire  interest,  and  is  a  misdemeanor 
punishable  by  fine  and  imprisonment. 

TENNESSEE.— Legal  interest,  six  per  cent.  Excess  is  forfeited. 
Loans  on  mortgages  of  land  in  other  states  may  bear  interest  at  rates  per- 
mitted in  such  States.  Usurious  interest  if  paid  may  be  recovered.  Usury 
is  a  misdemeanor. 

TEXAS. —  Legal  interest,  six  per  cent.  Parties  may  agree  in  writing  for 
Jen  per  cent.  If  more  is  agreed  for,  no  interest  can  be  recovered;  if  paid, 
double  the  amount  can  be  recovered. 

UTAH. —  Legal  interest,  eight  per  cent.  Any  rate  may  be  agreed  on  in 
writing. 

VERMONT. — Legal  interest,  six  per  cent.  A  person  paying  more  may 
recover  excess. 

VIRGINIA. — Legal  interest,  six  per  cent.  If  more  be  charged,  no 
interest  can  be  recovered.  Usurious  interest  paid  may  be  recovered  within 
one  year. 

WASHINGTON.— Legal  interest,  six  per  cent.  Any  rate  not  exceed- 
ing twelve  per  cent,  may  be  agreed  upon  in  writing.  If  more  be  contracted 
for,  only  the  principal  less  the  whole  amount  of  interest  contracted  for  can 
be  recovered. 

"WEST  VIRGINIA. — Legal  interest,  six  per  cent  Contracts  for  a  greater 
amount  are  void  as  to  the  excess. 

WISCONSIN. —  Legal  interest,  six  per  cent. ;  but  parties  may  agree  in 
writing  upon  a  rate  not  exceeding  ten  per  cent.  No  interest  can  be  collected 
on  usurious  contracts,  and,  if  excessive  interest  be  paid,  treble  the  amount 
thereof  may  be  recovered,  if  sued  for  within  one  year. 

WYOMING. —  Legal  interest,  eight  per  cent.  Any  rate  up  to  twelve  >»er 
cent,  may  be  agreed  upon  in  writing.        ...   — 
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CHAPTER  XXIV. 

THE    LAW    OF    PLACE. 


SECTION    L 

WHAT  IS  MEANT  BY  THE  LAW  OF  PLACE. 

If  either  of  the  parties  to  a  contract  is  not  at  home,  or  if 
both  are  not  at  the  same  home,  when  they  enter  into  the  con- 
tract, or  if  it  is  to  be  executed  abroad,  or  if  it  comes  into  litiga- 
tion before  a  foreign  tribunal,  then  the  rights  and  the  obligations 
of  the  parties  may  be  affected  either  by  the  law  of  the  place 
of  the  contract,  or  by  the  law  of  the  domicil  or  home  of  a 
party,  or  by  the  law  of  the  place  where  the  thing  is  situated 
to  which  the  contract  refers,  or  by  the  law  of  the  tribunal 
before  which  the  case  is  litigated.  All  of  these  are  commonly 
included  in  the  Latin  phrase  lex  loci,  or,  as  the  phrase  is  trans- 
lated, the  Law  of  Place. 

It  is  obvious  that  this  law  must  be  of  great  importance 
wherever  citizens  of  distinct  nations  have  much  commercial 
intercourse  with  each  other.  In  this  country  it  has  an  especial 
and  very  great  importance,  from'  the  circumstance  that,  while 
the  citizens  of  the  whole  country  have  at  least  as  much  business 
connection  with  each  other  as  those  of  any  other  nation,  our 
country  is  composed  of  forty-five  separate  and  independent 
sovereignties,  which  are,  for  most  commercial  purposes,  regarded 
by  the  law  as  foreign  to  each  other. 

SECTION  II. 

THE  GENERAL  PRINCIPLES  OF  THE  LAW  OF  PLACE. 

The  general  principles  upon  which  the  law  of  place  depends 
are  four.     First,  every  sovereignty  can  bind,  by  its  laws,  all  per- 
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sons  and  all  things  within  the  limits  of  the  State.  Second,  no 
law  has  any  force  or  authority  of  its  own,  beyond  those  limits. 
Third,  by  the  comity  or  courtesy  of  nations, — aided  in  our  case 
as  to  the  several  States,  by  the  peculiar  and  close  relation 
between  the  States,  and  for  some  purposes  by  a  constitutional 
provision, — the  laws  of  foreign  States  have  a  qualified  force  and 
influence. 

The  fourth  rule  is  perhaps  that  of  the  most  frequent  appli- 
cation. It  is,  that  a  contract  which  is  not  valid  where  it  is  made 
is  valid  nowhere  else  ;  and  one  which  is  valid  where  it  is  made  is 
valid  everywhere.  Thus  a  contract  made  in  Massachusetts,  and 
there  void  because  usurious,  was  sued  in  New  Hampshire  and 
held  to  be  void  there,  although  the  law  of  New  Hampshire  would 
not  have  avoided  it  if  it  had  been  made  there.  Rut  courts  do 
not  take  notice  of  foreign  revenue  laws,  and  will  enforce  foreign 
contracts  made  in  violation  of  them.  If  contracts  are  made 
only  orally,  where  by  law  they  should  be  in  writing,  they 
cannot  be  enforced  elsewhere  where  writing  is  not  required  ; 
but  if  made  orally  where  writing  is  not  required,  they  can 
be  enforced  in  other  countries  where  such  contracts  should  be 
in  writing.  The  rule,  that  a  contract  which  is  valid  where  it 
is  made  is  valid  everywhere,  is  applicable  to  contracts  of  mar- 
riage. 

As  contracts  relate  either  to  movables  or  immovables,  or,  to 
use  the  phraseology  of  our  own  law,  to  personal  property  or  to 
real  property,  the  following  distinction  is  taken.  If  the  contract 
refers  to  personal  property  (which  never  has  a  fixed  place,  and 
is  therefore  called,  in  some  systems  of  law,  movable  property), 
the  place  of  the  contract  governs  by  its  law  the  construction 
and  effect  of  the  contract.  But  if  the  contract  refers  to  real 
property,  it  is  construed  and  applied  by  the  law  c^  the  place 
where  that  real  property  is  situated,  without  reference,  so  far  as 
the  title  is  concerned,  to  the  law  of  the  place  of  the  contract. 
Hence,  the  title  to  land  can  only  be  given  or  received  as  the  law 
of  the  place  where  the  land  is  situated  requires  and  determines. 
And  it  has  been  said  that  the  same  rule  may  properly  apply  to 
all  other  local  stock  or  funds,  although  of  a  personal  nature,  or 
so  made  by  the  local  law,  such  as  bank  stock,  insurance  stock, 
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manufacturing  stock,  railroad  shares,  and  other  incorporeal 
property,  owing  its  existence  to,  or  regulated  by  peculiar  local 
laws ;  and  therefore  no  effectual  transfer  can  be  made  of  such 
property,  except  in  the  manner  prescribed  by  the  local  regula- 
tions. 

As  to  the  capacity  of  a  person  to  enter  into  contracts,  it  is 
undoubtedly  the  general  rule,  that  this  is  determined  by  the  law 
of  his  domicil ;  and  whatever  that  permits  him  to  do  he  may  do 
anywhere. 

SECTION  III. 

THE   PLACE   OF   THE   CONTRACT. 

A  CONTRACT  is  made  when  both  parties  agree  to  it,  and  not 
before.  It  is  therefore  made  where  both  parties  agree  to  it,  if 
this  is  one  place.  But  if  the  contract  be  made  by  letter,  or  by 
separate  signatures  to  an  instrument,  the  contract  is  then  made 
where  that  signature  is  put  to  it,  or  that  letter  is  written,  which 
in  fact  completes  the  contract.  But  this  rule  is  subject  to  a 
very  important  qualification,  when  the  contract  is  made  in  one 
place,  and  is  to  be  performed  in  another  place  ;  for  then,  in 
general,  the  law  of  this  last  place  must  determine  the  force  and 
effect  of  the  contract,  for  the  obvious  and  strong  reason,  that 
parties  who  agreed  that  a  certain  thing  should  be  done  in  a 
certain  place  intended  that  a  thing  should  be  done  there, 
which  was  lawful  ther?,  and  therefore  bargained  with  refer- 
ence to  the  laws  of  thr  place,  not  in  which  they  stood,  but  in 
which  they  were  to  act.  This  principle  has  been  applied  t  - 
an  ante-nuptial  contract,  and  it  was  held,  that  when  parties 
marry  in  reference  to  the  laws  of  another  country  as  their 
intended  domicil,  the  law  of  the  intended  domicil  governs  the 
construction  of  their  marriage  contract  as  to  the  rights  of  per- 
sonal property. 

"Put,  for  many  commercial  transactions,  both  of  these  rules 
seem  to  be  in  force  :  or  rather  to  be  blended  in  such  a  way  as  to 
give  the  parties  an  option  as  to  what  shall  be  the  place  of  the 
contract,  and  what  the  rule  of  law  which  shall  apply  to  it.  Thus, 
■i  note  written  in  New  York,  and  expressly  payable  in  New  York, 
/s,  to  all  intents  and  purposes,  a  New  York  note ;  and  if  more 
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trian  seven  per  cent,  interest  was  promised,  it  would  be  usurious, 
whatever  was  the  domicil  of  the  parties.  If  made  in  New  York, 
and  no  place  of  payment  is  expressed,  it  is  payable  and  may  be 
demanded  anywhere,  but  would  still  be  a  New  York  note.  But 
if  made  in  New  York,  but  expressly  payable  in  Boston  (where 
any  amount  of  interest  may  be  agreed  for),  and  promised  to  pay 
ten  per  cent,  interest,  when  payment  of  the  note  was  demanded 
in  Boston,  the  promise  of  interest  would  be  held  valid.  So,  if 
the  note  were  made  in  New  York,  payable  in  Boston,  and  prom- 
ising to  pay  ten  per  cent,  interest,  it  would  not  be  usurious. 

In  other  words,  if  a  note  is  made  in  one  place,  but  is  payable 
in  another,  the  parties  have  their  option  to  make  it  bear  the 
interest  which  is  lawful  in  either  place. 

If  the  contract  be  entered  into  for  money,  and  is  made  in  one 
place  but  is  payable  at  another  place  on  a  day  certain,  and  no 
interest  be  stipulated,  and  payment  be  delayed,  interest  by  way 
of  damages  shall  be  allowed,  according  to  the  law  of  the  place 
of  payment,  where  the  money  may  be  supposed  to  have  been 
required  by  the  creditor  for  use,  and  where  he  might  be  supposed 
to  have  borrowed  money  to  supply  the  deficiency  thus  occurring, 
and  to  have  paid  the  rate  of  interest  of  that  country.  If  a  note 
made  in  New  York  and  payable  in  Massachusetts  were  demanded 
in  Massachusetts  and  unpaid,  and  afterwards  put  in  suit  in  Mas- 
sachusetts, and  personal  service  made  on  the  promisor  there,  I 
should  say  that  any  interest  which  it  bore  should  be  recovered, 
provided  it  were  lawful  in  Massachusetts.  And  indeed,  generally, 
that  such  a  note,  being  made  in  good  faith,  might  always  bear 
any  interest  lawful  where  it  was  payable.  But  a  note  made  in 
a  State  where  the  law  permitted  only  a  low  interest,  and  intended 
in  fact  to  be  paid  in  that  State,  but  written  payable  in  some 
State  permitting  higher  interest,  merely  to  get  this  higher  inter- 
est, could  not  by  this  trick  escape  the  usury  laws  of  the  State 
where  it  was  made,  and  get  the  higher  interest. 

jECTION  IV. 

DOMICIL. 

ir  is  sometimes  very  important  to  determine  where  a  person 
has  his  domicil,  or   Home.     In  general,  it  is  his  residence  ;  or 
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that  country  in  which  he  permanently  resides.  He  may  change 
it  by  a  change  of  place  both  in  fact  and  intent,  but  not  by  either 
alone.  Thus,  a  citizen  of  New  York,  going  to  London  and 
remaining  there  a  long  time,  but  without  the  intention  of  relin- 
quishing his  home  in  New  York,  does  not  lose  that  home. 
A.nd,  if  he  stays  in  New  York,  his  intcntioii  to  live  and  remain 
abroad  does  not  affect  his  domicil  until  he  goes  in  fact. 

He  may  have  his  legal  domicil  in  one  place  and  yet  spend  a 
very  large  part  of  his  time  in  another.  But  he  cannot  have 
more  than  one  domicil.  His  words  or  declarations  are  not  the 
^nly  evidence  of  his  intent ;  and  they  are  much  stronger  evi- 
dence when  against  his  interest  than  when  they  are  in  his  favor. 
Thus,  one  goes  from  Boston  to  England.  If  he  goes  intending 
not  merely  to  travel,  but  to  change  his  residence  permanently, 
and  not  to  return  to  this  country  unless  as  a  visitor,  he  changes 
his  domicil  from  the  day  that  he  leaves  this  country.  Let  us 
Buppose,  however,  that  he  is  still  regarded  by  the  assessors  as 
residing  in  Boston,  although  travelling  abroad,  and  is  heavily 
taxed  accordingly.  If  he  can  prove  that  he  has  abandoned  his 
original  home,  he  escapes  from  the  tax  which  he  must  other- 
wise pay.  Now,  his  declarations  that  he  has  no  longer  a  home 
here,  and  that  his  residence  is  permanently  fixed  in  England,  and 
the  like,  would  be  very  far  from  conclusive  in  his  favor,  and  could 
indeed  be  hardly  received  as  evidence  at  all,  unless  they  were 
confirmed  by  facts  and  circumstances.  But  if  it  could  be  shown 
that  he  had  constantly  asserted  that  he  was  still  an  American, 
that  he  had  no  other  permanent  residence,  no  home  but  that 
which  he  had  temporarily  left  as  a  traveller,  such  declarations 
would  be  almost  conclusive  against  him.  In  general,  such  a 
question  would  be  determined  by  all  the  words  and  acts,  the 
arrangement  of  property  at  home,  the  length  and  the  char- 
acter of  the  residence  abroad,  and  all  the  acts  and  circumstances 
which  would  indicate  the  actual  intention  and  understanding  of 
the  party. 

Two  cases  have  occurred  in  the  city  of  Boston  which  illus- 
trate this  question.  In  one,  a  citizen  of  Boston,  who  had  been  at 
school  in  the  city  of  Edinburgh  when  a  boy,  and  formed  a  pre- 
dilection for  that  place  as  a  residence,  and  had  expressed  a 
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determination  to  reside  there  if  he  ever  should  have  the  means 
of  so  doing,  removed  with  his  family  to  that  city  in  1836,  declar- 
ing, at  the  time  of  his  departure,  that  he  intended  to  reside 
abroad,  and  that,  if  he  should  return  to  the  United  States,  he 
should  not  live  in  Boston.  He  resided  in  Edinburgh  and  vicin- 
ity, as  a  housekeeper,  taking  a  lease  of  an  estate  for  a  term  of 
years,  and  endeavored  to  engage  an  American  to  enter  his 
family  for  two  years  as  instructor  of  his  children.  Before  he  left 
Boston  he  made  a  contract  for  the  sale  of  his  mansion-house 
and  furniture  there,  but  shortly  afterward  procured  said  con- 
tract to  be  annulled  (assigning  as  his  reason  therefor,  that,  in 
case  of  his  death  in  Europe,  his  wife  might  wish  to  return  to 
Boston),  and  let  his  house  and  furniture  to  a  tenant.  Held,  that 
he  had  changed  his  domicil,  and  was  not  liable  to  taxation  as  an 
inhabitant  of  Boston  in  1837.  In  the  other  case,  a  native  inhab- 
itant of  Boston,  intending  to  reside  in  France  with  his  family, 
departed  for  that  country  in  June,  1836,  and  was  followed  by 
his  family  about  three  months  afterwards.  His  dwelling-house 
and  furniture  were  leased  for  a  year,  and  he  hired  a  house  for  i 
year  in  Paris.  At  the  time  of  his  departure  he  intended  to 
return  and  resume  his  residence  in  Boston,  but  had  not  fixed 
on  any  time  for  his  return.  He  returned  in  about  sixteen 
months,  and  his  family  in  about  nine  months  afterwards.  Held, 
that  he  continued  to  be  an  inhabitant  of  Boston,  and  that  he  was 
rightly  taxed  there  during  his  absence,  for  his  person  and  per- 
sonal property.  This  last  case  was  distinguished  from  the  for- 
mer by  the  different  intent  of  the  parties  upon  their  departure 
from  home. 

It  is  a  general  rule,  that,  if  one  has  a  domicil,  he  retains 
it  until  he  acquires  another.  Thus,  if  a  seaman,  without 
family  or  property,  sails  from  the  place  of  his  nativity,  which 
may  be  considered  his  domicil  of  origin,  although  he  may 
return  only  at  long  intervals,  or  even  be  absent  for  many  years, 
yet,  if  he  does  not,  by  some  actual  lesidence  or  other 
means,  acquire  a  domicil  elsewhere,  he  retains  his  domicil  of 
origin. 

It  seems  to  be  agreed  that  one  may  dwell  for  a  consider* 
able  time,  and  even  regularly  during  a  large  part  of  the  year, 
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in  one  place,  or  even  in  one  State,  and  yet  have  his  domicil  in 
another. 

A  woman  marrying  takes  her  husband's  domicil,  and  changes 
it  with  him.  A  minor  child  has  the  domicil  of  his  father,  or  of 
his  mother  if  she  survives  his  father  ;  and  the  surviving  parent, 
with  whom  a  child  lives,  by  changing  his  or  her  own  domicil  in 
good  faith,  changes  that  of  the  child.  And  even  a  guardian  has 
the  same  power. 


CHAPTER  XXV. 
THE  LAW  OF  SHIPPING. 


SECTION  I. 

THE   OWNERSHIP   AND   TRANSFER   OF   SHIPS. 

The  Law  of  Shipping  may  be  considered  under  three  divis. 
ions.  First,  as  to  ownership  and  transfer  of  ships.  Second,  as 
to  the  employment  of  ships  as  carriers  of  goods,  or  of  passen- 
gers, or  both.  Third,  as  to  the  navigation  of  ships.  I  begin 
with  the  first  topic. 

Ships  are  personal  property ;  or,  in  other  words,  a  ship  is  a 
chattel ;  and  yet  its  ownership  and  transfer  are  regulated  in  this 
country  by  rules  quite  analogous  to  those  which  apply  to  real 
property. 

The  Constitution  of  the  United  States  gives  to  Congress  the 
power  to  enact  laws  for  the  regulation  of  commerce.  In  execu- 
tion of  this  power,  acts  were  passed  in  1792,  and  immediately 
after,  which  followed  substantially  the  Registry  and  Navigation 
Laws  of  England,  some  of  which  had  been  in  force  about  a  cen- 
tury and  a  half.  The  English  laws  were  intended  to  secure 
English  commerce  to  English  men  and  English  ships  ;  and  it 
was  supposed  that  the  commercial  prosperity  of  England  was 
in  a  great  measure  due  to  them.  The  laws  on  this  subject  now 
in  force  will  be  found  in  the  Revised  Statutes  of  the  United 
States,  §  4, 1 3 1  et  seq. 

To  secure  the  evidence  of  the  American  character  of  a 
vessel,  the  statutes  provide  for  an  exact  system  of  registra- 
tion in  the  custom-house.     There  is  no   requirement  of   regis 
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tration.  The  law  does  not  say  that  a  ship  shall  or  must  be 
registered,  but  that  certain  ships  or  vessels  may  be  ;  and,  if  they 
are  registered,  they  shall  have  certain  privileges.  *  And  the  dis- 
advantage of  being  without  registry  operates  as  effectually  to 
make  registration  universal,  as  a  positive  requirement  with  a 
heavy  penalty  could  do. 

The  ships  which  may  be  registered  are  those  already  regis- 
tered December  31st,  1792,  under  the  act  of  September,  1789. 
those  built  within  the  United  States,  and  owned  whony  by  citi- 
zens thereof ;  and  those  captured  and  condemned  as  prizes,  or 
adjudged  forfeited  by  violation  of  law,  if  at  the  time  of  registry 
they  are  owned  wholly  by  citizens  of  this  country.  No  ship 
can  be  registered  if  an  owner  or  part-owner  usually  resides 
abroad,  although  he  is  a  citizen,  unless  he  is  a  consul  of  the 
United  States,  or  agent  for,  and  a  partner  in  a  mercantile  house 
established  and  doing  business  here  ;  nor  if  the  master  be  not 
A  citizen  of  the  United  States;  nor  if  the  owner  or  part- 
owner  be  a  naturalized  citizen,  and  reside  in  the  country  whence 
he  came  more  than  a  year,  or  in  any  foreign  country  more  than 
two  years,  unless  he  be  consul  or  public  agent  of  the  United 
States.  But  a  ship  which  has  lost  the  benefits  of  registry  by 
the  non-residence  of  an  owner,  in  such  a  case  may  be  regis- 
tered anew  if  she  become  the  property  of  a  resident  citizen, 
by  bond  fide  purchase;  nor  can  a  ship  be  registered  which 
has  been,  at  any  time,  the  property  of  an  alien,  unless  she 
becomes  the  property  of  the  original  owner  or  his  represen- 
tative. 

Sometimes  Congress,  by  special  rets,  permits  the  registra- 
tion, as  an  American  ship,  of  a  vessel  which  has  become,  by 
purchase,  American  property.  If  a  registered  American  ship  be 
gold  or  transferred,  in  whole  or  in  part,  to  an  alien,  the  cer- 
tificate of  registry  must  be  delivered  up,  or  the  vessel  i 
forfeited  ;  but  if,  in  case  of  a  sale  in  part,  it  can  be  shown  tha 
any  owner  of  a  part  not  so  sold  was  ignorant  of  the  sale,  his 
share  shall  not  be  subject  to  such  forfeiture.  As  soon  as  a  reg- 
istered vessel  arrives  from  a  foreign  port,  her  documents  must 
be  deposited  with  the  collector  of  the  port  of  arrival,  and  the 
owner,  or.  if  he  does  not  reside  within  the  district,  the  master. 
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must  make  oath  that  the  register  contains  the  names  of  ali 
persons  who  are  at  that  time  owners  of  the  ship,  and  at  the 
same  time  repbrt  any  transfer  of  the  ship,  or  of  any  part,  that 
has  been  made  within  his  knowledge  since  the  registry ;  and 
also  declare  that  no  foreigner  has  any  interest  in  the  ship.  If 
a  register  be  issued  fraudulently,  or  with  the  knowledge  of  the 
owners,  for  a  ship  not  entitled  to  one,  the  register  is  not  only 
void,  but  the  ship  is  forfeited.  If  a  new  register  is  issued,  the 
old  one  must  be  given  up  ;  but  where  there  is  a  sale  by  process 
of  law,  and  the  former  owners  withhold  the  register,  the  Secre- 
tary of  the  Treasury  may  authorize  the  collector  to  issue  a  new 
one.  If  a  ship  be  transferred  while  at  sea,  or  abroad,  the  old 
register  must  be  given  up,  and  all  the  requirements  of  law,  as 
to  registry,  etc.,  must  be  complied  with,  within  three  days  after 
her  arrival  at  the  home  port. 

Important  exclusive  privileges  have  been  granted  to  regis- 
tered vessels  of  the  United  States.  Some  of  these,  relating  to 
foreign  commerce,  have  since  been  withdrawn,  but  Rev.  Stat,  of 
U.  S.,  §  4347  still  provides  that  no  merchandise  shall  be  carried 
from  port  to  port  in  the  United  States,  by  any  foreign  vessel, 
unless  it  formed  a  part  of  its  original  cargo. 

A  ship  that  is  of  twenty  tons  burden,  to  be  employed  in  the 
fisheries,  or  in  the  coasting  trade,  need  not  be  registered,  but 
must  be  enrolled  and  licensed  accordingly.  If  under  twenty 
tons  burden,  she  need  only  be  licensed.  If  licensed  for  the 
fisheries,  she  may  visit  and  return  from  foreign  ports,  having 
stated  her  intention  of  doing  so,  and  being  permitted  by  the 
collector.  And  if  registered,  she  may  engage  in  the  coasting 
trade  or  fishery,  and  if  licensed  and  enrolled,  she  may  become  a 
registered  ship,  subject  to  the  regulations  provided  for  such 
cases. 

A  ship  that  is  neither  registered  nor  licensed  and  enrolled 
can  sail  on  no  voyage  with  the  privilege  or  protection  of  a 
national  character  or  national  papers.  If  she  engages  in  foreign 
trade,  or  the  coasting  trade,  or  fisheries,  she  is  liable  to  for- 
feiture; and  if  she  have  foreign  goods  on  board,  must  at  all 
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events  pay  the  tonnage  duties  leviable  on  foreign  ships.  In 
these  days,  no  ship  engaged  in  honest  business,  and  belonging 
to  a  civilized  people,  is  met  with  on  the  ocean,  without  having 
the  regular  papers  which  attest  her  nationality,  unless  she  has 
lost  them  by  some  accident. 

SECTION  II. 

TRANSFER  OF  PROPERTY  IN  A  SHIP. 

Revised  Statutes,  §  4170,  provides,  that,  "in  every  case 
of  sale  or  transfer,  there  shall  be  some  instrument  in  writing,  in 
the  nature  of  a  bill  of  sale,  which  shall  recite  at  length  the  said 
certificate ;  otherwise  the  said  ship  or  vessel  shall  be  incapable 
of  being  registered  anew."  It  follows,  therefore,  that  a  merely 
oral  transfer,  although  for  valuable  consideration,  and  followed 
by  possession,  gives  the  transferee  no  right  to  claim  a  new 
register  setting  forth  his  ownership.  But  this  is  all.  There  is 
nothing  in  this  statute  to  prevent  the  property  from  passing  to 
and  vesting  in  such  transferee.  It  is,  however,  unquestionably 
a  principle  of  the  maritime  law  generally,  that  property  in  a  ship 
should  pass  by  a  written  instrument.  And  as  this  principle 
seems  to  be  adopted  by  the  statute,  the  courts  have  sometimes 
almost  denied  the  validity  of  a  merely  parol  transfer.  The 
weight  of  authority  and  of  reason  is,  however,  undoubtedly  in 
favor  of  the  conclusion  stated  by  Judge  Story,  that  "  the  reg- 
istry acts  have  not,  in  any  degree,  changed  the  common  law  as 
to  the  manner  of  transferring  this  species  of  property."  It 
would  follow,  therefore,  that  such  transfer  would  be  valid,  and 
would  pass  the  property. 

Rev.  Stat.,  §  4192,  provides  "that  no  bill  of  sale,  mortgage, 
hypothecation,  or  conveyance  of  any  vessel  or  part  of  any  vessel 
of  the  United  States,  shall  be  valid  against  any  person  other 
than  the  grantor  or  mortgagor,  his  heirs  and  devisees,  and  per- 
sons having  actual  notice  thereof:  unless  such  bill  of  sale, 
mortgage,  hypothecation,  or  conveyance  be  recorded  in  the  office 
of  the  collector  of  the  customs  where  such  vessel  is  registered  or 
21 
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enrolled."  Then  follows  an  exception  in  favor  of  liens  by  bot- 
tomry, and  in  subsequent  sections  are  provisions  for  recording 
by  the  collector,  and  giving  certificates,  etc. 

This  statute  has  no  effect,  that  I  perceive,  upon  oral  trans- 
fers, excepting  that,  as  they  cannot  be  recorded,  their  operation 
b  limited  to  the  grantors  and  those  who  have  actual  notice. 
Where  the  transfer  is  by  bill  of  sale,  the  record  of  this,  under 
the  late  statute,  is  notice  to  all  the  world.  But  in  most  of  our 
States  there  are  already  provisions  for  the  record  of  mortgages 
of  personal  property,  and  the  question  arises  how  these  are 
affected  by  this  statute  of  the  United  States.  I  should  say  that 
it  controlled  and  superseded  the  State  statute,  so  as  to  make 
that  unnecessary  and  ineffectual ;  and  therefore  a  record  in  the 
custom-house  only  would  be  sufficient,  and  a  record  under  the 
State  Law  would  affect  only  those  who  had  actual  knowledge 
t»f  it. 

As  a  ship  is  a  chattel,  a  transfer  of  it  should  be  accompanied 
by  a  delivery  of  possession.  Actual  delivery  is  sometimes  im- 
possible where  a  ship  is  at  sea;  and  the  statute  of  1850  makes 
the  record  of  the  transfer  equivalent  to  change  of  possession. 
If  there  be  no  record,  possession  should  be  taken  as  soon  as 
possible ;  and  prudence  would  still  require  the  same  course  in 
case  of  transfer  by  writing  and  record. 

By  the  word  "ship,"  and  still  more  by  the  phrase  "ship  and 
her  appurtenances,"  or  "apparel,"  or  "furniture,"  everything 
would  pass  which  was  distinctly  connected  with  the  ship,  and  is 
on  board  of  her,  and  fastened  to  her  if  that  be  usual,  and  needed 
for  her  navigation  or  for  her  safety.  Kentledge,  a  valuable  kind 
of  permanent  ballast,  has  been  held  to  pass  with  the  ship ;  so 
have  a  rudder  and  cordage  prepared  for  a  vessel,  but  not  yet 
attached  to  her,  and  not  quite  finished ;  and  so  would  a  boat, 
anchors,  etc.,  generally  But  the  answer  to  the  question,  What 
is  part  of  the  ship?  must  always  depend  somewhat  upon  the 
words  of  the  instrument,  and  upon  the  circumstances  of  the  case 
and  the  intention  of  the  parties. 

A  sale  by  the  decree  of  any  regular  court  of  admiralty,  with 
due  notice  to  all  parties,  and  with  proper  precautions  to  protect 
the  interests  of  all,  and  to  guard  against  fraud  or  precipitancy, 
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would  undoubtedly  be  acknowledged  by  courts  of  admiralty  oi 
every  other  nation  as  transferring  the  property  effectually. 


SECTION  III. 

PART-OWNERS. 

Two  or  more  persons  may  become  part-owners  of  a  ship,  in 
either  of  three  ways.  They  may  build  it  together,  or  join  in 
purchasing  it,  or  each  may  purchase  his  share  independently  of 
the  others.  In  either  case  their  rights  and  obligations  are  the 
same. 

If  the  register,  or  the  instrument  of  transfer,  or  other  equiv- 
alent evidence,  do  not  designate  specific  and  unequal  pro- 
portions, they  will  be  presumed  to  own  the  ship  in  equal  shares. 

Part-owners  are  not  necessarily  or  usually  partners.  But  a 
ship,  or  any  part  of  a  ship,  may  constitute  a  part  of  the  stock  or 
capital  of  a  copartnership ;  and  then  it  will  be  governed,  in  all 
respects,  by  the  law  of  partnership. 

A  part-owner  may  at  any  time  sell  his  share  to  whom  he  will. 
But  he  cannot  sell  the  share  of  any  other  part-owner,  without 
his  authority.  If  he  dies,  his  share  goes  to  his  representatives, 
and  not  to  the  surviving  part-owners. 

A  majority  of  the  part-owners  may,  generally,  manage  and 
direct  the  employment  of  the  property  at  their  discretion.  But 
a  court  of  admiralty  will  interfere  and  do  justice  between  them, 
and  prevent  either  of  the  part-owners  from  inflicting  injury  upon 
the  others. 

One  part-owner  may,  in  the  absence  of  the  rest,  and  without 
prohibition  from  them,  manage  the  ship,  as  for  himself  and  for 
them.  And  the  contracts  he  enters  into,  in  relation  to  the 
employment  or  preservation  of  the  ship,  bind  all  the  part  owners 
in  favor  of  an  innocent  third  party. 

Formerly  all  the  part-owners  were  liable,  but  by  act  of  Con- 
gress of  June  26,  1884,  it  is  now  provided  "  that  the  individual 
liability  of  a  ship-owner  shall  be  limited  to  the  proportion  of 
any  or  all  debts  and  liabilities  that  his  individual  share  of  the 
vessel  bears  to  the  whole  ;  and  the  aggregate  liabilities  of  all 
the  owners  of  a  vessel  on  account  of  the  same  shall  not  exceed 
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the  value  of  such  vessel  and  freight  pending.  Provided  that 
this  provision  shall  not  affect  the  liability  of  any  owner  incurred 
previous  to  the  passage  of  this  act,  nor  prevent  any  claimant 
from  joining  all  the  owners  in  one  action;  nor  shall  the 
same  apply  to  wages  due  to  persons  employed  by  said  ship 
owners." 

If  it  can  be  clearly  shown,  however,  that  especial  credit  was 
given,  and  intended  to  be  given,  to  one  part-owner  personall}; 
to  the  exclusion  of  the  others,  then  the  others  cannot  be  holden. 
If  the  goods  were  charged  to  "ship"  so  and  so,  or  to  "ship 
and  owners,"  this  would  tend  strongly  to  show  that  it  was 
intended  to  supply  the  goods  on  the  credit  of  all  the  owners. 
If  charged  to  some  one  owner  alone,  this  would  not  absolutely 
prove  that  credit  was  intentionally  given  to  him  exclusively. 
But  it  would  raise  a  presumption  to  that  effect  which  could  be 
rebutted  only  by  showing  that  no  other  owner  was  known ;  or 
by  some  other  evidence  which  disproved  the  intention  of  dis- 
charging the  other  part-owners. 

So,  if  the  note,  negotiable  or  otherwise,  of  one  part-owner 
were  taken  in  payment,  if  the  promisor  refused  to  pay,  the 
others  would  be  liable,  unless  they  could  show  a  distinct  bargain 
by  which  they  were  exonerated. 

Commonly,  the  "ship's  husband,"  as  the  agent  of  all  the 
owners  for  the  management  of  the  ship  has  long  been  called,  is 
one  of  the  part-owners.  He  may  be  appointed  in  writing  or 
otherwise.  His  duties  are,  in  general,  to  provide  for  the  com- 
plete equipment  and  repair  of  the  ship,  and  take  care  of  her 
while  in  port ;  to  see  that  she  is  furnished  with  all  regular  and 
proper  papers ;  to  make  proper  contracts  for  freight  or  passage, 
and  collect  the  receipts  and  make  the  disbursements  proper  on 
these  accounts.  For  these  things  he  has  all  the  necessary 
powers.  But  he  cannot,  without  special  power,  insure  for  the 
rest,  nor  buy  a  cargo  for  them,  nor  borrow  money,  nor  give  up 
their  lien  on  the  cargo  for  the  freight,  nor  delegate  his  authority. 

Where  he  acts  within  his  powers,  a  ship's  husband  binds  all 
his  principals,  that  is,  all  the  part-owners.  But  a  third  party 
may  deal  with  him  on  his  personal  credit  alone ;  and  if  the 
part-owners,  believing  this,  and  authorized  to  believe  it  by  any 
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acts  or  words  of  the  third  party,  settle  their  accounts  with  the 
ship's  husband  accordini;])',  this  third  party  cannot  now  estab- 
lish a  claim  against  them  to  their  detriment.  If  a  ship's 
husband  is  not  a  part-owner,  all  the  part-owners  are  liable  to 
him,  each  for  the  whole  amount.  If  he  is  a  part-owner,  each 
of  the  others  is  liable  to  him  for  his  share  of  the  expense 
incurred.  The  "ship's  husband"  is  called  in  the  Statutes  of 
the  United  States  the  "  managing  owner." 

SECTION  IV. 

THE    LIABILITV   OF    MORTGAGEES. 

A  MORTGAGEE  of  a  ship,  who  is  in  possession,  is,  in  general, 
1  able  for  supplies,  repairs,  etc.,  in  the  same  way  as  an  owner. 
]{ut  if  he  has  not  taken  possession,  he  is  not  liable  for  supplies 
cr  repairs  merely  on  the  ground  that  his  security  is  strength- 
ened by  whatever  preserves  or  increases  the  value  of  the 
vessel.  Nor  can  he  be  made  liable,  except  by  some  act  or 
words  of  his  own,  ^which  show  that  credit  was  properly  given  to 
him,  or  that  he  has  come  under  a  valid  engagement  to  assume 
this  responsibility. 

SECTION  V. 

THE  CONTRACT  OF  BOTTOMRY. 

By  this  contract,  a  ship  is  hypothecated  (which  means 
pledged)  as  security  for  money  borrowed.  The  form  of  this 
contract  varies  in  different  places,  and,  indeed,  in  the  same. 
place.  Its  essentials  are  : — First,  that  the  ship  itself  is  bound 
for  the  payment  of  the  money.  Second,  that  the  money  is  to 
be  repaid  only  in  case  the  ship  performs  a  certain  voyage,  and 
arrives  at  its  destined  termination  in  safety  ;  or,  as  it  is  some- 
times provided  in  modern  bottomries,  in  case  that  the  ship  is 
in  safety  on  a  certain  day ;  therefore,  if  the  ship  is  lost  before 
the  termination  of  the  voyage  or  the  expiration  of  the  period, 
no  part  of  the  money  is  due,  or,  as  is  sometimes  said,  the  whole 
debt  is  paid  by  the  loss.  As  the  lender  thu.i  consents  that  the 
repayment  of  the  money  shall  depend  upon  the  safety  of  the 
ship,  he  has  a  legal  right  to  charge  "marine  interest,"  which 
means  as  much  more  than  legal  interest  as  will  serve  to  cover 
his  risk. 
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The  lender  may  require,  and  the  borrower  pay,  this  marine 
interest,  which  may  be  much  more  than  lawful  interest,  on  a 
bottomry  bond,  without  usury. 

If  the  interest  be  not  expressed  in  the  contract,  it  will 
generally  be  presumed  to  be  meant  and  included  in  the  sum 
named  as  principal. 

If,  by  the  contract,  the  lender  takes  more  than  legal  interest 
and  yet  the  money  is  to  be  paid  to  him  whether  the  ship  be  lost 
or  not,  this  is  not  a  contract  of  bottomry,  and  it  is  subject  to 
all  the  consequences  of  usury.  But  the  lender  may  take 
security  for  his  debt  and  marine  interest,  additional  to  the  ship 
itself,  provided  the  security  is  given,  like  the  ship  itself,  to 
make  the  payment  certain  when  it  becomes  due  by  the  safety 
of  the  ship,  but  is  wholly  avoided  if  the  ship  be  lost ;  for 
then  the  lender  takes  the  risk  of  losing  the  whole,  principal 
and  interest,  by  the  loss  of  the  ship,  and  may  therefore  charge 
more  than  simple  interest. 

The  most  common  contracts  of  bottomry  are  those  entered 
into  by  the  master  in  a  foreign  port,  where  money  is  needed 
and  cannot  otherwise  be  obtained.  Therefore  the  security 
goes  with  the  ship,  and  the  debt  may  be  enforced,  as  soon  as  it 
is  payable,  against  the  ship,  wherever  the  ship  may  be.  But  in 
this  country,  these  contracts  are  frequently  made  by  the  owner 
himself,  in  the  home  port.  And  sometimes  they  are  nothing 
else  than  contrivances  to  get  more  than  legal  interest.  Thus, 
if  A  lends  to  B  $20,000  on  B's  ship  for  one  year,  at  fifteen  per 
cent,  interest,  conditioned  that,  if  the  ship  be  lost,  the  money 
shall  not  be  paid,  and  the  lender  insures  the  ship  for  three  per 
cent.,  he  gets  twelve  per  cent,  interest,  which  may  be  much 
more  than  the  legal  interest,  and  yet  incurs  no  risk.  If  such  a 
contract  were  obviously  and  certainly  merely  colorable,  and 
only  a  pretence  for  getting  usurious  interest,  the  courts  would 
probably  set  it  aside ;  but  it  might  be  difficult  to  show  this. 

If  the  money  is  payable  at  the  end  of  a  certain  voyage,  and 
the  owner  or  his  servant,  the  master  of  the  ship,  terminate  the 
voyage  sooner, — either  honestly,  from  a  change  in  their  plan, 
or  dishonestly,  by  intentional  loss  or  wreck, — the  money 
becomes  at  once  due. 
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A  bottomry  bond  made  abroad  would  override  all  other  liens 
or  engagements,  except  the  claim  for  seamen's  wages,  and  the 
Jien  of  material  men  for  repairs,  and  supplies  indispensable  to 
the  safety  of  the  vessel.  The  reason  is,  that  a  bottomry  bond 
is  supposed  to  be  made  from  necessity,  and  to  have  provided 
the  only  means  by  which  the  ship  could  be  brought  home.  For 
the  same  reason,  a  later  bond  is  sustained  as  against  an  earlier 
and  the  last  against  all  before  it. 

The  lien  of  bottomry  depends  in  no  degree  on  possession, 
for  the  ship  may  go  all  over  the  world  with  the  bottomry 
security  attached  to  her ;  but  the  lender  ought  to  collect  the 
sum  due,  and  so  discharge  the  bond  as  soon  as  he  conveniently 
can  ;  and  therefore  an  unreasonable  delay  in  enforcing  it  will 
destroy  the  lien  ;  and  any  connivance  by  the  lender  at  any 
fraud  on  the  part  of  the  master  avoids  the  bond  entirely. 

SECTION  VI. 

THE   EMPLOYMENT   OF   A   SHIP   BY   THE    OWNER. 

An  owner  of  a  ship  may  employ  it  in  carrying  his  own 
goods,  or  those  of  another.  He  may  carry  the  goods  of  others, 
while  he  himself  retains  the  possession  and  direction  of  the 
ship  ;  or  he  may  lease  his  ship  to  others,  to  carry  their  goods. 
In  the  first  case,  he  carries  the  goods  of  others  on  freight ; 
in  the  second,  he  lets  his  ship  by  cJiartcr-party.  We  shall  con 
sider  first  the  carriage  of  goods  on  freight. 

He  may  load  his  ship  as  far  as  he  can  with  his  own  goods, 
and  then  take  the  goods  of  others  to  fill  the  vacant  space  ;  or 
he  may  put  up  his  ship  as  "a  general  ship,"  to  go  from  one 
stated  port  to  another,  and  to  carry  the  goods  of  all  who  offer. 

It  may  be  remarked,  that  the  word  "freight"  is  used  in 
different  ways  ;  sometimes  to  designate  the  goods  or  cargo  that 
is  carried  ;  sometimes  to  denote  the  money  which  the  shipper 
of  the  goods  pays  to  the  owner  of  the  ship,  for  their  transporta- 
tion. Not  unfrequently,  when  the  word  is  used  in  this  latter 
sense,  the  word  "money"  is  added,  and  the  phrase  "freight- 
money  "  leaves  no  question  as  to  what  is  meant.  Sometimes 
a  ship-owner  who  lets  the  whole  burden  of  his  ship  to  another 
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is  said  to  carry  the  shipper's  goods  on  freight.  But  the  most 
common  meaning  of  the  word,  especially  in  law  proceedings,  is 
the  money  earned  by  a  ship  not  chartered  for  the  transportation 
of  the  goods  ;  and  in  this  sense  we  shall  use  it. 

Nearly  the  whole  law  of  freight  grows  out  of  the  ancient  and 
universal  principle  that  the  ship  and  the  cargo  have  reciprocal 
duties  or  obligations  towards  each  other,  and  are  reciprocall)) 
pledged  to  each  other  for  the  performance  of  these  duties.  In 
other  words,  not  only  is  the  owner  of  the  ship  bound  to  the 
owner  of  the  cargo,  as  soon  as  he  receives  it,  to  lade  it  properl)r 
on  board,  take  care  of  it  while  on  board,  carry  it  in  safety  (so 
far  as  the  seaworthiness  of  the  ship  is  concerned)  to  its  destined 
port,  and  there  deliver  it,  all  in  a  proper  way,  but  the  snip  itsel/ 
is  bound  to  the  discharge  of  these  duties.  Tha'.  is  to  say,  if,  by 
reason  of  a  failure  in  any  of  these  particulars,  the  shipper  oi 
the  goods  is  damnified,  he  may  look  to  the  ship-owner  for  indem- 
nity ;  but  he  is  not  obliged  to  do  so,  because  he  may  proceed  by 
proper  process  against  the  ship  itscif.  This  lien,  like  that  of 
bottomry,  is  not  dependent  upon  possession,  but  will  be  lost  by 
delay,  especially  if  the  vessel  passes  into  the  hands  of  a  pur- 
chaser for  value  without  notice.  On  the  other  hand,  if  the  ship 
discharges  all  its  duties,  the  owner  may  look  to  the  shipper 
for  the  payment  of  his  freight  ;  but  is  not  obliged  to  do  so, 
because  he  may  keep  his  hold  upon  the  goods,  and  refuse  to 
deliver  them  until  the  freight  is  paid. 

The  party  who  sends  the  goods  may  or  may  not  br,  the  owner 
of  them.  And  he  may  send  them  either  to  one  who  is  the 
owner ;  for  whom  the  sender  bought  them,  or  to  one  who  is  only 
the  agent  of  the  owner.  In  either  of  these  cases,  the  sender  is 
called  the  consignor  of  the  goods,  and  the  party  to  whom  they 
are  sent  is  called  the  consignee.  The  sending  them  is  called 
the  consigning  or  the  consignment  of  them  ;  but  it  is  quite 
common  to  hear  the  goods  themselves  called  the  consignment. 

The  rights  and  obligations  of  the  ship-owner  and  the  shipper 
are  stated  generally  in  an  instrument  of  which  the  origin  is  lost 
in  its  antiquity,  and  which  is  now  in  universal  use  among  com- 
mercial nations,  with  little  substantial  variety  of  form.  It  is 
called  the  Bill  of   Lading.     It  should  contain  the  names  of  the 
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consignor,  of  the  consignee  of  the  vessel,  of  the  master,  of  the 
place  of  departure,  and  of  the  place  of  destination  ;  also  the 
price  of  the  freight,  with  primage  and  other  charges,  if  any 
there  be,  and  either  in  the  body  of  the  bill  or  in  the  margin, 
the  marks  and  numbers  of  the  things  shipped,  with  sufficient 
precision  to  designate  and  identify  them. 

It  should  be  signed  by  the  master  of  the  ship,  who,  by  the 
strict  maritime  law,  has  no  authority  to  sign  a  bill  of  lading 
until  the  goods  are  actually  on  board.  There  is  some  relaxation 
of  this  rule  in  practice  ;  but  it  should  be  avoided. 

Usually  one  copy  is  retained  by  the  master,  and  three  copies 
are  given  to  the  shipper  ;  one  of  them  he  usually  retains,  another 
he  sends  to  the  consignee  with  the  goods,  and  the  other  he 
j-ends  to  the  consignee  by  some  other  conveyance. 

The  delivery  of  the  goods  promised  in  the  bill  is  to  the  con- 
signee, or  his  assigns ;  and  the  consignee  may  designate  his 
assigns  by  writing  on  the  back  of  the  bill,  "  Deliver  the  within- 
named  goods  to  A  B,"  and  signing  this  order  ;  or  the  consignee 
may  indorse  the  bill  with  his  name  only  in  blank,  and  any  one 
who  acquires  an  honest  title  to  the  goods  and  to  the  bill  may 
vi^rite  over  the  signature  an  order  of  delivery  to  himself.  The 
consignee  has  this  power,  if  such  be  the  usage,  even  if  the  word 
"  assigns  "  be  omitted.  Such  indorsement  not  only  gives  the 
indorsee  a  right  to  demand  the  goods,  but  makes  him  the  owner 
of  the  goods. 

As  the  bill  of  lading  is  evidence  against  the  ship-owner  as  to 
the  reception  of  the  goods,  and  their  quantity  and  quality,  it  is 
common  to  say  "contents  unknown,"  or  "said  to  contain,  "  etc. 
But  without  any  words  of  this  kind,  the  bill  of  lading  is  not  con- 
clusive upon  the  ship-owner  in  favor  of  the  shipper,  because  he 
may  show  that  its  statements  were  erroneous  through  fraud  or 
mistake.  But  the  ship-owner,  or  master,  is  bound  much  more 
Strongly  by  the  words  of  the  bill  of  lading,  in  favor  of  a  third 
party,  who  has  bought  the  goods  for  value  and  in  good  faith,  on 
the  credit  of  the  bill  of  lading.  In  a  case  which  occurred  in 
New  York,  the  court  said,  that,  as  between  the  shipper  of  the 
goods  and  the  owner  of  the  vessel,  a  bill  of  lading  may  be 
explained  or  corrected  as  far  as  it  is  a  receipt ;  that  is,  as  to  the 


330 


THE  LA  W  OF  SHIPPING. 


quantity  of  the  goods  shipped,  and  the  like ;  but  as  between  the 
owner  of  the  vessel  and  an  assignee  of  the  bill,  for  a  valuable 
consideration,  paid  on  the  strength  of  the  bill  of  lading,  it  may 
not  be  explained  or  corrected  ;  because  the  master,  by  signing 
the  bill,  authorizes  the  purchaser  to  believe  the  goods  are  what 
the  bill  says  they  are. 

The  law-merchant  gives  to  the  ship,  as  we  have  seen,  a  lien 
on  the  goods  for  the  freight.  The  master  cannot  demand  the 
freight  without  a  tender  of  the  goods  at  the  proper  time,  in  the 
proper  way,  to  the  proper  person,  and  in  a  proper  condition  ; 
but  then  the  consignee  is  not  entitled  to  the  goods  without  pay- 
ing freight.  The  law  gives  this  lien,  whether  it  be  expressed  or 
not.  But  it  may  be  expressly  waived.  The  bill  of  lading,  or 
other  evidence,  may  show  the  agreement  of  the  parties  that  the 
goods  should  be  delivered  first,  and  the  freight  not  be  payable 
until  a  certain  time  afterwards  ;  and  such  an  agreement  is  in 
general  a  waiver  of  the  lien. 

Nevertheless,  if  it  seemed  that  the  ship-owner  did  not  intend 
to  give  up  his  security  on  the  goods,  a  court  of  admiralty  would 
so  construe  such  an  agreement  as  to  give  the  consignee  pos- 
session of  the  goods,  for  a  temporary  purpose,  as  to  ascertain 
their  condition,  or,  possibly,  that  he  might  offer  them  in  the 
market,  and  by  an  agreement  to  sell  raise  the  means  of  paying 
the  freight ;  and  yet  would  preserve  for  the  master  his  security 
upon  the  goods  for  a  reasonable  time,  unless,  in  the  meantime, 
they  should  actually  become,  by  sale,  the  property  of  a  bond  fide 
purchaser. 

The  contract  of  affreightment  is  entire  ;  therefore  no  freight 
is  earned  unless  the  whole  is  earned,  by  carrying  the  goods 
quite  to  the  port  of  destination.  If  by  wreck,  or  other  cause, 
the  transportation  is  incomplete,  no  absolute  right  of  freight 
goes  out  of  it.  We  say  no  absolute  right,  because  a  condi» 
tional  right  of  freight  does  exist.  To  understand  this  we  must 
remember,  that,  as  soon  as  the  ship  receives  the  goods,  it, 
on  the  one  hand,  comes  under  the  obligation  of  carrying  them 
to  their  destination,  and  on  the  other,  at  the  same  time  or  on 
breaking  ground  and  beginning  the  voyage,  acquires  the  right 
of  so  carrying  them.     Therefore,  if  a  wreck  or  other  interruption 
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intervenes,  the  ship-owner  has  the  right  of  trans-shipping  them, 
and  sending  them  forward  in  the  original  ship  or  another  ship, 
to  the  place  of  their  original  destination.  When  they  arrive 
there,  he  may  claim  the  whole  freight  originally  agreed  on  ;  but 
if  forwarded  in  the  original  ship,  he  can  claim  no  more ;  for 
then  the  extra  cost  of  forwarding  the  goods  is  his  loss.  If  the 
master  or  owner  of  the  ship  forwards  them  in  another  ship  from 
necessity,  and  at  an  increased  cost,  the  shipper  must  pay  this 
increased  cost. 

The  ship-owner  not  only  may,  but  must,  send  forward  the 
goods,  at  his  own  cost,  if  this  can  be  done  by  means  reasonably 
within  his  reach.  He  is  not,  however,  answerable  for  any  delay 
thus  occurring,  or  for  any  damage  from  this  delay.  The  shipper 
himself,  by  his  agent,  may  always  reclaim  all  his  goods,  at  any 
intermediate  port  or  place,  on  tendering  all  his  freight  ;  because 
the  master's  right  of  sending  them  forward  is  merely  to  earn 
his  full  freight.  If,  therefore,  the  goods  are  damaged  and  need 
care,  and  the  master  can  send  them  forward  at  some  time  within 
reasonable  limits,  and  insists  upon  his  right  to  do  so,  the  ship- 
{>er  can  obtain  possession  of  his  goods  only  by  paying  full  freight. 
If,  however,  the  master  tenders  the  goods  there  to  the  shipper, 
and  the  shipper  there  receives  them,  this  is  held  to  sever  or 
divide  the  contract  by  agreement,  and  now  what  is  called  a 
freight //v  rata  iti7ieris,  or  for  that  part  of  the  voyage  which  is 
performed,  is  due.     This  is  quite  a  common  transaction. 

Difficult  questions  sometimes  arise  as  to  what  is  a  reception 
of  the  goods  by  their  owner.  The  rights  of  the  master  and  of 
the  shipper  are  apparently  opposed  to  each  other,  and  neither 
must  be  pressed  too  far.  •  The  master  must  not  pretend  to  hold 
the  goods  for  forwarding,  to  the  detriment  of  the  goods  or  their 
value,  when  he  cannot  forward  them,  but  merely  uses  this  pre- 
tence to  compel  a  payment  of  full  freight.  And  the  shipper 
must  not  refuse  to  receive  the  goods,  when  the  master  can  do 
no  more  with  them,  and  offers  their  delivery  in  good  faith. 

If  freight  for  a  part  of  the  voyage  is  payable,  the  question 
arises  by  what  rule  of  proportion  shall  it  be  measured.  One  is 
purely  geographical,  and  was  formerly  much  used  ;  that  is,  the 
whole  freight  would  pay  for  so  many  miles,  and  the  freight  for 
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a  part  must  pay  for  so  many  less.  Another  is  purely  commef' 
cial.  The  whole  freight  being  a  certain  sum  for  the  whole  dis- 
tance, what  will  it  cost  to  bring  the  goods  to  the  place  where 
they  are  received,  and  how  much  to  take  them  thence  to  their 
original  destination.  Let  the  original  freight  be  divided  into 
two  parts  proportional  to  these,  and  the  first  part  is  the  freight 
for  the  part  of  the  voyage  through  which  they  were  carried,  or^ 
as  it  is  called,  the  freight /;v  7-ata,  and  is  to  be  paid  by  the  ship- 
per who  receives  the  goods.  Neither  of  these,  nor  indeed  any 
other  fixed  and  precise  rule,  is  generally  adopted  in  this  country. 
But  both  courts  and  merchants  seek,  by  combining  the  two,  to 
ascertain  what  proportion  of  the  increase  of  value  expected  from 
the  intended  transportation  has  been  actually  conferred  upon  the 
j;oods  by  actual  partial  transportation,  and  this  is  to  be  taken  as 
the  freight  that  is  due  pro  rata  itineris. 

If  the  bill  of  lading  requires  delivery  to  the  consignee  or 
his  assigns,"  he  or  they  paying  freight," — which  is  usual, — and 
Ihe  master  delivers  the  goods  without  receiving  freight,  which 
the  consignee  fails  to  pay,  the  master  or  owner  cannot  in  the 
absence  of  express  contract  fall  back  on  the  consignor  and  make 
him  liable,  unless  he  can  show  that  the  consignor  actually  owned 
the  goods,  or  by  his  words  or  acts  made  himself  responsible 
therefor,  in  which  case  the  bill  of  lading,  in  this  respect,  is 
nothing  more  than  an  order  by  a  principal  upon  an  agent  to  pay 
money  due  from  the  principal. 

Under  the  usual  bill  of  lading  the  goods  are  to  be  delivered 
to  the  consignee  or  his  assigns  on  the  payment  of  freight.  If 
goods  are  accepted  under  this  bill  of  lading,  the  party  receiving 
them,  whether  the  consignee  or  his  assignee,  becomes  liable  for 
the  freight.  If  the  master  delivers  goods  to  any  one,  saying  that 
he  shall  look  to  him  for  the  freight,  he  may  demand  the  freight 
of  him  unless  that  person  had  the  absolute  right  to  the  goods 
without  payment  of  freight ;  which  must  be  very  seldom  the 
case.  If  the  consignee  is  not  liable  for  the  freight,  his  indorse- 
ment of  the  bill  of  lading  does  not  make  him  so.  And  if  the 
consignee  is  liable,  and  the  goods  are  received  by  any  one  only 
as  agent  of  the  consignor,  this  agent  does  not  thereby  become 
liable. 


I 


EMPLOYMENT  OF  A  SHIP  BY  THE  OWNER. 


ttll 


If  freight  be  paid  in  advance,  and  not  subsequently  e£..iied, 
it  must  be  repaid,  unless  it  can  be  shown  that  the  owner  took 
a  less  sum  for  ready  cash  than  he  would  otherwise  have  had, 
and  for  this  or  some  other  equivalent  reason  the  money  paid 
was  as  a  final  settlement,  and  was  to  be  retained  by  the  owner 
at  all  events. 

If  a  consignee  pay  more  than  he  should,  he  may  recover  it 
back,  if  paid  through  ignorance  or  mistake  of  fact ;  but  not  if, 
with  full  knowledge  of  all  the  facts,  he  was  ignorant  or  mistaken 
as  to  the  law. 

If  one  sells  his  ship  after  a  voyage  is  commenced,  he 
alone  can  claim  the  freight  of  the  shipper  of  goods,  although 
by  the  contract  of  sale  the  seller  is  to  pay  it  over  to  the  pur^ 
chaser.  A  mortgagee  of  a  ship  who  has  not  taken  posses* 
sion,  has  not,  in  general,  any  right  to  the  freight,  unless  this 
is  specially  agreed.  Neither  has  a  lender  on  a  bottomry 
bond. 

No  freight,  of  course,  can  be  earned  by  an  illegal  voyage,  an 
the  law  will  not  enforce  any  illegal  contract,  or  sanction  any 
illegal  conduct. 

The  goods  are  to  be  delivered,  by  the  bill  of  lading,  in  good 
condition,  "excepting  the  dangers  of  the  seas,"  and  such  other 
risks  or  perils  as  may  be  expressed.  If  the  goods  are  dam- 
aged to  any  extent  by  any  of  these  perils,  and  yet  can  be  and 
are  delivered  in  specie  (that  is,  if  the  goods  are  actually  deliv- 
ered although  hurt  or  spoilt,  as  corn  or  hides  although  rotten, 
flour  although  wet,  fish  although  spoilt),  the  freight  is  payable, 

The  shipper  or  consignee  cannot  abandon  the  goods  for 
the  freight,  if  they  remain  /;/  specie,  although  they  may  be 
worthless  ;  for  damage  caused  by  an  excepted  risk  is  his  loss, 
and  not  the  loss  of  the  owner.  If  they  are  lost  by  a  risk 
which  the  ship-owner  does  not  except  in  the  bill  of  lading,  he  is 
answerable  for  that  loss,  and  it  may  be  charged  jn  settlement 
of  freight. 

If  they  are  lost  in  substance,  though  not  in  form,  that  is, 
although  the  cases  or  vessels  are  preserved,  as  if  sugar  is 
washed  out  of  boxes  or  hogsheads,  or  wine  leaks  out  of  casks, 
by  reason  of  injury  sustained  from  a  peril  of  the  sea,  though 
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the  master  may  deliver  the  hogsheads  or  boxes  or  casks,  this 
is  not  a  delivery  of  the  sugar  or  of  the  wine,  and  no  freight 
is  due. 

If  the  goods  are  injured,  or  actually  perish  and  disappear 
from  internal  defect  or  decay  or  change,  that  is,  from  causes  inher- 
ent in  the  goods  themselves,  with  no  fault  of  the  master,  freight 
is  due.  But  if  it  can  be  shown  that  the  loss  or  injury  might 
have  been  avoided  by  the  use  of  proper  precautionary  measures, 
and  that  the  usual  and  customary  methods  for  this  purpose  have 
been  neglected,  the  master  or  ship-owners  may  be  held  liable  for 
the  damage. 

If  they  are  lost  from  the  fault  of  the  ship-owner,  the  master, 
or  crew,  the  ship-owner  must  make  the  loss  good  ;  but  in  this 
case  may  have,  by  way  of  offset  or  deduction,  his  freight, 
because  the  shipper  is  entitled  to  full  indemnification,  but  not 
to  make  a  profit  out  of  this  loss.  If  goods  are  delivered 
although  damaged  and  deteriorated  from  faults  for  which  the 
t)wner  is  responsible,  as  bad  stowage,  deviation,  negligent  navi- 
jration,  or  the  like,  freight  is  due;  the  amount  of  the  damage 
being  first  deducted. 

The  rules  in  respect  to  passage-money  are  quite  analogous 
to  those  which  regulate  the  payment  of  freight.  Usually,  how- 
ever, the  passage-money  is  paid  in  advance.  But  it  is  not  earned 
except  by  carrying  the  passenger,  or  pro  rata,  by  carrying  him 
only  a  part  of  the  way  with  his  consent.  And  if  paid  in  advance, 
and  not  earned  by  the  fault  of  the  ship  or  owner,  it  can  be  recov- 
ered back. 

SECTION  VII. 

CHARTER-PAFJTIES. 

The  owner  may  let  his  ship  to  others,  and  the  written 
instrument  by  which  this  is  done  is  called  by  an  ancient  name, 
a  Charter-Party.  The  form  of  this  instrument  varies  consider- 
ably, because  it  must  express  the  bargain  between  the  parties, 
and  this  of  course  varies  with  circumstances  and  the  pleasure 
of  the  parties.  An  agreement  to  make  and  receive  a  charter, 
though  not  itse'f  equivalent  to  a  charter,  will,  if  the  pur- 
poses   of    the    proposed    charter    are    carried    into    effect,    be 
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considered  as  evidence  that  such  a  charter  was  made  and  com- 
pleted. 

Generally,  only  the  burden  of  the  ship  is  let,  the  owner 
holding  possession  of  her,  finding  and  paying  her  master  and 
crew  and  supplies  and  repairs,  and  navigating  her  as  is  agreed 
upon.  Sometimes,  however,  the  owner  lets  his  ship  as  he  might 
let  a  house,  and  the  hirer  takes  possession,  mans,  navigate^ 
supplies,  and  even  repairs  her. 

In  the  latter  case,  bills  of  lading  are  not  commonly  given  by 
the  ship-owner  to  the  hirer;  but  if  the  hirer  takes  the  goods  of 
other  shippers,  bills  of  lading  are  given  by  him  to  them  ;  but  in 
the  former,  which  we  have  said  is  much  more  common,  bills  of 
lading  are  usually  given  by  the  ship-owner  to  the  charterer  (or 
hirer),  as  they  are  in  the  case  of  a  general  ship.  They  are 
then,  however,  little  more  than  evidence  of  the  delivery  and 
receipt  of  the  goods,  for  the  charter-party  is  the  controlling 
contract  as  to  all  the  terms  or  provisions  which  it  expresses. 
The  master  is  not  authorized  to  sign  bills  promising  to  carry 
and  deliver  the  goods  for  less  freight  than  has  been  stipulated 
for.  And  if  he  signs  such  bills,  and  goods  are  shipped  by  the 
charterer,  neither  the  charterer  nor  ^any  person  shipping  the 
goods  with  a  knowledge  of  the  charter-party,  could  defend  on 
account  of  the  bills  of  lading,  against  the  owner's  claims  under 
the  charter-party. 

There  is  no  particular  form  required  for  a  charter-party.  It 
should,  however,  designate  particularly  the  ship,  the  voyage,  the 
master,  and  the  parties  ;  should  describe  the  ship  generally,  and 
particularly  as  to  her  tonnage  or  capacity;  should  designate 
especially  what  parts  of  the  ship  are  let,  and  what  parts,  if  any, 
are  reserved  to  the  owner,  or  to  the  master,  to  carry  goods,  or 
for  the  purpose  of  navigation  ;  should  describe  the  voyage,  or 
the  period  of  time  for  which  the  ship  is  hired,  with  proper  par- 
ticularity ;  should  set  forth  the  lay-days,  the  demurrage,  the 
obligation  upon  either  party,  to  man,  navigate,  supply,  and  repair 
the  ship,  and  all  other  particulars  of  the  bargain,  for  this  is  a 
written  instrument  of  an  important  character,  and  cannot  be 
varied  by  any  external  evidence.  Unally,  it  should  state,  dis- 
tinctly and  precisely,  how  much  is  to  be  paid  for  the  ship, — 
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whether  by  ton,  and  if  so,  whether  by  ton  of  measurement  or 
ton  of  capacity  of  carriage,  or  in  one  gross  sum  for  the  whole 
burden, — and  when  the  money  is  payable,  and  how  ;  that  is,  m 
what  currency  or  at  what  exchange,  especially  if  it  be  payable 
abroad.  The  charter-party  usually  binds  the  ship  and  freight 
to  the  performance  of  the  duties  of  the  owner,  and  the  cargo 
to  the  duties  of  the  shipper.  But  the  law-merchant  would 
create  this  mutuality  of  obligation  if  it  were  not  expressed. 

If  the  hirer  takes  the  whole  vessel,  he  may  put  the  goods  of 
other  shippers  on  board  (unless  prevented  by  express  stipula- 
tion) ;  but  whether  he  fills  the  whole  ship  or  not,  he  pays  for  the 
whole ;  and  what  he  pays  for  so  much  of  the  ship  as  is  empty  is 
said  to  be  paid  for  dead  freight  ;  and  if  the  master  brought  back 
the  cargo  because  it  could  not  be  disposed  of,  the  owner  of  the 
cargo  would  pay  freight  for  bringing  it  back,  although  the  char 
ter-party  said  nothing  about  a  return  cargo.  The  freight  is 
calculated  on  the  actual  capacity  of  the  ship,  unless  she  is  agreed 
to  be  of  a  specified  tonnage.  If  either  party  is  deceived  or 
defrauded  by  any  statement  in  the  charter-party,  he  has,  of 
course,  his  remedy  against  the  other  party. 

If  a  charterer  takes  ^the  goods  of  other  shippers,  payment 
by  one  of  them  to  the  master  or  ship-owner  is  a  go»d  defence 
against  the  claim  of  the  charterer  against  him,  for  so  much  as 
the  charterer  was  bound  to  pay  the  owner,  but  no  more. 

The  voyage  may  be  a  double  one ;  a  voyage  out,  and  then  a 
voyage  home  ;  or  a  voyage  to  one  port,  and  thence  to  another. 
The  question  sometimes  arises,  whether  any  freight  is  payable 
if  the  ship  arrives  in  safety  out,  and  delivers  her  cargo  there, 
and  is  lost  on  her  return  with  the  cargo  that  represents  the 
cargo  out.  Of  course,  the  parties  may  make  what  bargain  they 
please,  and  the  law  respects  it ;  but  in  the  absence  of  an  agree- 
ment on  this  point,  the  courts  would  generally  consider  each 
voyage,  at  the  termination  of  which  goods  are  delivered,  as  a 
voyage  by  itself,  earning  its  own  freight. 

As  time  has  become  of  the  utmost  importance  in  com 
mercial  transactions,  both  parties  to  this  contract  should  be 
punctual,  and  cause  no  unnecessary  delay ;  and  for  such  delay 
the  party  injured  would  have  hj^s  remedy  against  the  party  in 
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fault.  The  charter-party  usually  provides  for  so  many  "  lay- 
days," and  for  so  much  "  demurrage."  Lay-days,  or  working- 
days,  are  so  many  days  which  the  charterer  is  allowed,  without 
paying  for  them,  or  paying  only  a  small  price,  for  loading  or 
for  unloading  the  vessel.  These  lay-days  are  counted  from  the 
arrival  of  the  ship  at  her  dock,  wharf,  or  other  place  of  discharge, 
and  not  from  her  arrival  at  her  port  of  destination,  unless  other- 
wise agreed  on  by  the  parties ;  and  the  usage  of  the  port  is 
often  adverted  to,  to  determine  the  place  and  manner  of  loading. 
In  the  absence  of  any  custom  or  bargain  to  the  contrary,  Sun- 
days are  computed  in  the  calculation  of  lay-days  at  the  port  of 
discharge,  but  if  the  contract  specifies  "  working  lay-days," 
Sundays  and  holidays  are  excluded.  If  more  time  than  the 
agreed  lay-days  is  occupied,  it  must  be  paid  for ;  and  "  demur- 
rage "  means  what  is  thus  paid.  Usually,  the  charterer  agrees 
to  pay  so  much  demurrage  a  day.  If  he  agrees  only  to  pay 
demurrage,  without  specifying  the  sum,  or  if  so  many  working 
days  are  agreed  on,  and  nothing  more  is  said,  it  would,  generally, 
be  considered  that  the  number  of  lay-days  determined  what  was 
a  reasonable  and  proper  delay,  and  that  for  whatsoever  was 
more  than  this  the  party  in  fault  must  pay  a  reasonable  in- 
demnity. 

If  time  be  occupied  in  the  repairs  of  the  ship,  which  become 
necessary  without  the  fault  of  the  ship-owner  or  master,  or  of 
the  ship  itself,  that  is,  if  they  do  not  arise  from  her  original 
unseaworthiness,  the  charterer  pays  during  this  time.  The 
charterer  or  hirer  must  not  abandon  the  vessel  while  he  can 
keep  her  afloat,  and  suitably  provided  for  the  employment  and 
destination  for  which  he  was  hired ;  and  the  ship-owner  must 
be  ready  to  pay  all  expenses  and  damages  necessarily  incurred 
for  the  purpose.  But  the  charterer  will  not  be  bound  by  the 
charter-party  to  wait  for  the  repair,  unless  the  vessel  can  be  re- 
paired within  a  reasonable  time. 

Many  cases  have  arisen  where  the  ship  was  delayed  by  differ- 
ent causes,  and  the  question  occurred,  which  party  should  pay 
for  the  time  thus  lost.  I  should  say  that  no  delay  arising  from 
the  elements,  as  from  ice,  or  tide,  or  tempest,  or  from  any  act 
of  government,  or  from  any  real  disability  of  the  consignee 
22 
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which  could  not  be  imputed  to  his  own  act,  or  to  his  own 
wrongful  neglect,  would  give  rise  to  a  clairi  on  the  charterer 
for  demurrage. 

Demurrage  seems  essentially  due  only  foi  the  fault  or  volun- 
tary act  of  the  charterer;  but  if  he  hires  al  so  much  on  time, 
that  is,  by  the  day,  week,  or  month,  then,  if  the  vessel  be 
delayed  by  seizure,  embargo,  or  capture,  and  th^  impediment  is 
removed,  and  the  ship  completes  her  voyage,  the  charterer  pays 
for  the  whole  time.  If  she  be  condemned,  or  otherwise  lost, 
this  terminates  the  voyage  and  the  contract. 

The  contract  may  be  dissolved  by  the  parties,  by  mutual 
consent,  or  against  their  consent  by  any  circumstance  which 
makes  the  fulfillment  of  the  contract  illegal ;  as,  for  example,  by 
a  declaration  of  war,  on  the  part  of  the  country  to  which  the 
ship  belongs,  against  that  to  which  she  was  to  go.  So,  either 
\\T\  embargo,  or  an  act  of  non-intercourse,  or  a  blockade  o£  the 
fiort  to  which  the  ship  was  going,  may  either  annul  or  suspend 
the  contract  of  charter-party.  And  we  should  say  they  wculd 
l)e  held  to  suspend  only,  if  they  were  temporary  in  their  terrps, 
and  did  not  require  a  delay  which  would  be  destructive  of  the 
purposes  of  the  voyage. 

In  reference  to  all  these  points,  it  is  to  be  understood,  that 
if  the  parties  know  or  expect  the  circumstance  when  they  make 
their  bargain,  and  provide  for  it,  any  bargain  they  choose  to 
make  in  relation  to  it  would  be  enforced,  unless  it  required  one 
or  other  of  the  parties  to  do  something  prohibited  by  the  law  of 
nations,  or  the  law  of  the  country  in  which  the  parties  resided, 
and  to  whose  tribunals  they  must  resort. 

SECTION  VIII. 

GENERAL   AVERAGE. 

Whichever  of  the  three  great  mercantile  interests — ship, 
freight,  or  cargo — is  voluntarily  lost  or  damaged  for  the  benefit 
of  the  others,  if  the  others  receive  benefit  therefrom,  they  must 
contribute  ratably  to  the  loss.  That  is  to  say,  such  a  loss  is 
averaged  upon  all  the  interests  and  property  which  derive 
advantage  from  't.      The  phrase   "general  average"   is  used. 
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because  a  loss  of  a  part  is  thus  divided  among  all  the  other 
parts,  and  is  sustained  by  all  in  equal  proportion.  This  rule  is 
ancient  and  universal.  It  vt'ould  be  held  to  apply  to  all  our 
inland  navigation,  whether  of  river  or  lake,  steam  or  canvas. 

There  are  three  essentials  in  general  average  without  the 
concurrence  of  all  of  which  there  can  be  no  claim  for  a  loss. 
First,  the  sacrifice  must  be  voluntary;  second,  it  must  be  neces- 
sary ;  third,  it  must  be  successful.  Or,  in  other  words,  there 
must  be  a  common  danger,  a  voluntary  loss,  and  a  saving  of  the 
imperilled  property  by  that  loss. 

The  loss  must  not  only  be  voluntary,  but,  what  is  indeed 
implied  in  its  being  voluntary,  it  must  be  for  the  purpose  and 
with  the  intention  of  saving  something  else.  And  this  inten- 
tion must  be  carried  into  effect ;  for  only  the  interest  or  property 
which  is  actually  saved  can  be  called  on  to  contribute  for  that 
which  was  lost. 

The  reason  of  what  has  been  said  must  be  distinctly  under- 
stood, because  the  whole  law  of  general  average  rests  upon  it. 
It  is  simply  this :  if  any  man's  property  be  destroyed  for  the 
benefit  of  his  neighbors,  they  who  are  helped  by  his  loss  ought 
to  make  up  his  loss.  The  law  supposes  that  all  who  are 
interested  in  the  ship  or  the  cargo,  or  any  part  of  either,  agree 
together  beforehand,  that,  if  a  sacrifice  of  a  part  can  save  the 
rest,  that  sacrifice  shall  be  made,  without  stopping  to  ask  who 
it  is  that  suffers  in  the  first  place;  and  that  afterwards,  if  the 
sacrifice  be  beneficial  to  any  for  whom  it  was  made,  such  persons 
shall  bear  their  share  of  it,  by  contributions  to  him  whose 
property  was  purposely  destroyed  for  their  good.  And  their 
contributions  shall  be  in  proportion  to  the  value  of  the  property 
saved  for  them  by  the  sacrifice. 

Any  loss  which  comes  within  this  reason  is  an  average  loss ; 
as  ransom  paid  to  a  captor  or  pirate;  not  so,  however,  if  he 
take  what  he  will,  and  leave  the  ship  and  the  rest ;  for  this  there 
is  no  contribution.  So,  cutting  away  bulwarks  or  the  deck,  to 
get  at  goods  for  jettison,  is  an  average  loss.  As  is  also  the 
cutting  away  of  the  masts  and  rigging,  or  throwing  overboard  a 
boat  to  relieve  the  ship,  or  the  loss  of  a  cable  and  anchor,  or 
either,  by  cutting  the  cable  to  avoid  an  impending  peril.     So  is 
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a  damage  which,  though  not  intended,  is  the  direct  eftect  ak-^d 
consequence  of  an  act  which  was  intended ;  as,  where  a  mast  is 
purposely  cut  away,  and  by  reason  of  it  water  gets  into  the 
hold,  and  damages  a  cargo  of  corn,  this  damage  is  as  much  a 
general  average  as  the  loss  of  the  mast. 

But  if  a  ship  makes  all  sail  in  a  violent  gale  to  escape  a  lee 
shore,  and  so  saves  ship  and  cargo,  but  carries  away  her  spars, 
etc. ;  or  if  an  armed  ship  fights  a  pirate  or  enemy,  or  beats  him 
off  at  great  loss ;  the  first  is  a  common  sea  risk,  the  second  a 
common  war  risk,  and  neither  of  them  is  a  ground  for  average 
contribution. 

It  is  not  considered  prudent  to  lade  goods  on  deck,  because 
they  are  not  only  more  liable  to  loss  there,  but  hamper  the 
vessel,  and  perhaps  make  her  top-heavy,  and  increase  the  com- 
mon danger  for  the  whole  ship  and  cargo.  Therefore,  by  th«s 
general  rule,  if  goods  on  deck  are  jettisoned  (which  old  mercan- 
tile word  means  cast  overboard),  they  are  not  to  be  contributed 
for.  But  there  are  some  voyages  on  which  there  is  a  known 
and  established  usage  to  carry  goods  of  a  certain  kind  on  deck. 
This  justifies  the  carrying  them  there,  and  then  the  jettison  of 
them  would  entitle  the  owner  to  contribution. 

The  repairs  of  a  ship  are  for  the  benefit  of  the  ship  itself. 
But  if  a  ship  be  in  a  damaged  condition,  at  a  port  where  she 
cannot  be  permanently  repaired,  and  receive  there  a  temporary 
repair,  which  enables  her  to  proceed  to  another  port  where  sh,« 
may  have  a  thorough  repair,  and  thereby  the  voyage  is  savec', 
the  cost  of  all  of  the  first  repair  which  was  of  no  further  us'S 
than  to  make  the  permanent  repair  possible,  is  to  be  contributed 
for  by  ship,  freight,  and  cargo,  because  all  these  were  saved 
by  it. 

If  a  ship  put  into  a  port  for  necessary  repair,  and  receive  it, 
and  the  voyage  is  by  reason  thereof  successfully  prosecuted,  the 
wages  and  provisions  of  the  crew,  from  the  time  of  putting  away 
for  the  port,  the  expense  of  loading  and  unloading,  and  every 
other  necessary  expense  arising  from  this  need  of  repair,  are  an 
average. 

As  to  the  expenses,  wages,  etc.,  during  a  capture,  era  deten- 
tion by  embargo,  the  claim  for  contribution  is  limited  to  those 
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expenses   which  are  necessarily  and  successfully  incurred  in 
saving  or  liberating  the  property. 

The  loss  or  sacrifice  must  be  necessary  or  justified  by  a 
reasonable  probability  of  its  necessity  and  utility.  In  former 
times  the  law  guarded  with  much  care  against  wanton  and 
unnecessary  loss  by  requiring  that  the  master  should  formally 
consult  his  officers  and  crew,  and  obtain  their  consent  before 
making  a  jettison.  But  this  rule  has  passed  away,  and  the 
practice  is  almost  unknown ;  and  it  has  been  held  that  where  a 
consultation  is  had  this  merely  proves  that  the  jettison  was  delib- 
erately made,  but  does  not  prove  the  necessity  of  it. 

An  "Adjustment  of  Average"  means  an  account  stated, 
which  exhibits  accurately  all  the  losses  to  be  contributed  for, 
and  all  the  property  or  interests  bound  to  contribute,  and  all 
t\ie  persons  entitled  to  receive  contribution,  and  the  amounts 
they  should  each  receive,  and  all  persons  bound  to  pay  contribu- 
tion, and  the  amounts  they  should  each  pay. 

It  is  the  master's  duty  to  have  an  average  adjustment  made 
at  the  first  port  of  delivery  at  which  he  arrives.  And  an  adjust- 
ment made  there,  especially  if  this  be  a  foreign  port,  is  generally 
held  to  be  conclusive  upon  all  parties.  For  the  purpose  of  this 
rule,  our  States  are  foreign  to  each  other ;  as  they  are  indeed 
for  most  purposes  under  the  Law  of  Admiralty,  or  the  Law  of 
Shipping.  And  we  should  state  the  rule  to  be  that  an  adjust- 
ment, when  properly  made,  according  to  the  law  of  the  port 
where  it  is  made,  is  binding  everywhere.  But  a  foreign  adjust- 
ment might  doubtless  be  set  aside  or  corrected,  for  fraud  or 
gross  error. 

The  master  has  the  right  of  refusing  delivery  of  the  goods, 
until  the  contribution  due  from  them  on  general  average  is  paid 
to  him.  That  is,  he  cannot  hold  the  whole  cargo,  if  it  belong 
to  different  consignees,  until  the  whole  average  is  paid ;  but  he 
may  hold  all  that  belongs  to  each  consignee,  until  all  that  is  due 
from  that  consignee  is  paid.  And  the  master  may  retain  public 
property  belonging  to  the  United  States  until  the  average  con- 
tribution due  upon  it  has  been  paid. 

As  the  purpose  of  average  and  contribution  is  to  divide 
t^e  loss  proportionably  over  all  the  property  saved  by  it,  the 
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whole  amount  which  any  one  loses  is  not  made  up  to  him,  but 
only  so  much  as  will  make  his  loss  the  same  percentage  as  every 
other  party  suffers.  Thus,  if  there  be  four  shippers,  and  each 
has  on  board  $5,000,  and  the  ship  is  worth  $15,000,  and  the 
freight  $5,000,  and  all  the  goods  of  one  shipper  are  thrown  over, 
and  everything  else  saved;  now  the  whole  contributing  interest 
is  $40,000,  and  the  loss,  which  is  $5,000,  is  one-eighth  of  this 
contributory  interest.  The  shipper  whose  goods  are  jettisoned 
therefore  loses  one-eighth  of  his  goods,  and  the  remaining  seven- 
eighths  are  made  up  to  him,  by  each  owner  of  property  saved 
giving  up  one-eighth. 

There  are  usually  in  every  commercial  place  persons  whose 
business  it  is  to  make  up  Adjustments.  As  the  losses  usually 
consist  of  many  items,  some  of  which  are  general  average,  and 
some  rest  on  the  different  interests  on  which  they  fell,  and  as 
the  contributory  interests  must  all  be  enumerated,  and  the  value 
of  each  ascertained  according  to  the  general  principles  of  law, 
and  then  the  average  struck  on  all  these  items,  it  is  obvious  that 
this  must  be  a  calculation  requiring  great  care  and  skill ;  and  as 
the  adjustment  affects  materially  persons  who  may  not  be  pres- 
ent, nor  specially  represented, — for  all  these  reasons  only  those 
who  are  known  to  be  competent  to  the  work  should  be  employed 
to  make  this  adjustment.  With  us  this  work  is  generally  done 
by  insurance  brokers. 

SECTION  IX. 

SALVAGE. 

In  the  Law  of  Shipping  and  the  usage  of  merchants,  the 
word  "  salvage  "  has  two  quite  different  meanings.  If  a  ship  or 
cargo  meets  with  disaster,  and  the  larger  part  is  destroyed  or 
lost,  and  a  part  be  saved,  that  which  is  saved  is  called  the 
"  salvage."  Thus,  if  a  ship  be  wrecked,  and  sold  where  she  lies 
because  she  cannot  be  got  off,  her  materials,  wood  and  metal, 
her  spars,  sails,  cordage,  boats,  and  everything  else,  about  her 
which  has  any  value,  constitute  the  "salvage."  And  all  of  this, 
or  the  proceeds  of  it  if  it  be  sold  by  the  master,  belong  to  the 
owner  or  to  the  insurer,  accordingly  as  circumstances  may  indi- 
cate ;  and  this  question  will  be  considered  in  the  chapter  on  the 
Law  of  Insurance. 
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Besides  this,  which  is  the  primary  meaning  of  the  word, 
salvage  has  quite  another  signification.  By  an  ancient  and  uni- 
versal  law,  maritime  property  which  has  sustained  maritime 
disaster,  and  is  in  danger  of  perishing,  may  be  saved  by  any 
person  who  can  save  it,  whether  they  are  or  are  not  requested 
to  do  so  by  the  owner  or  his  agent.  And  the  persons  so  saving 
it  acquire  a  right  to  compensation,  and  a  lien  or  claim  on  the 
property  saved  for  compensation.  The  persons  saving  the 
property  are  called  "salvors  ;"  the  amount  paid  to  them  is  paid 
for  saving  the  property,  or,  as  it  was  called,  for  the  "salvage," 
meaning  at  first  by  this  word  the  act  of  saving  it ;  but  the  habit 
of  paying  so  much  for  "salvage"  led  to  understanding  by  "sal- 
vage "  the  money  paid.  Then  it  was  said,  the  money  was  paid 
as  salvage.  This  is  now  the  more  common  use  of  the  word. 
Thus  a  party  bringing  a  saved  vessel  in  demands  "  salvage," 
and  estimates  the  salvage  as  so  much ;  and  the  owners  are  said 
to  lose  so  much  by  salvage,  or  so  much  money  is  charged  to 
salvage,  and  insurers  are  said  to  be  liable  for  salvage,  meaning 
in  all  these  and  similar  cases  the  amount  paid  for  saving,  or  for 
the  act  of  salvage. 

This  law  is  not  only  applicable  to  all  maritime  property,  but 
is  confined  to  that ;  and  is  nearly  unknown  in  reference  to  prop- 
erty saved  from  destruction  on  land. 

Because  this  principle  is  wholly  and  exclusively  maritime,  no 
court  but  that  of  Admiralty  acknowledges  and  enforces  it.  The 
way  in  which  it  is  enforced  is  this.  Salvors  have  a  lien  on  the 
property  saved  for  their  compensation  ;  that  is,  they  have  pos- 
session of  it,  and  have  a  right  to  keep  possession  of  it  until  their 
claim  be  satisfied.  For  this  purpose  they  bring  the  ship  or  goods 
into  the  nearest  port,  and  then  make  their  claim  of  the  owner  or 
his  agent,  if  they  can  find  him,  and  he  is  within  reach.  If  he 
cannot  be  found,  or  if  he  refuses  what  they  think  proper  to 
demand,  they  employ  counsel  who  are  acquainted  with  the  prac- 
tice in  Admiralty  courts,  who  present  to  the  court  in  the  district 
where  the  property  is  a  libel,  as  it  is  called  in  Admiralty  law, 
setting  forth  the  facts,  and  the  demand  for  salvage.  Thereupon 
the  court  takes  possession  of  the  property,  and  orders  notice  to 
the   owners,   if   possible.      The   owners   thereupon    appear,   and 
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either  resist  all  the  demand  for  salvage,  on  the  ground  that  no 
services  were  performed  which  entitled  the  party  to  salvage,  or, 
admitting  the  service,  they  go  to  trial  to  determine  whether  any 
salvage,  and,  if  so,  how  much,  shall  be  paid.  On  this  question, 
evidence  and  argument  are  heard,  and  the  court  then  issues  such 
decree  as  the  case  seems  to  require. 

Although  services  were  rendered  to  the  ship  or  cargo,  or 
both,  it  does  not  follow  that  they  were  salvage  services  in  the 
legal  sense  of  the  word.  For  certainly  every  person  who  helps 
another  at  sea  does  not  thereby  acquire  a  right  to  take  posses- 
sion of  the  property  in  reference  to  which  his  assistance  was 
given,  and  carry  it  into  port.  To  give  this  right,  the  property, 
whether  ship  or  cargo,  must  have  been  in  the  proper  and 
rational  sense  of  the  term  saved ;  that  is,  there  must  have  been 
actual  disaster  and  impending  danger  of  destruction  ;  and  from 
this  danger  the  property  must  have  been  rescued  by  the  exer- 
tions of  the  salvors,  either  alone,  or  working  together  with  the 
original  crew. 

It  is  to  be  noticed,  however,  that  neither  the  master  nor 
officers  nor  sailors  of  the  ship  that  is  saved  can  be  salvors,  or 
entitled  to  salvage.  The  policy  of  the  law-merchant  forbids 
the  holding  out  such  a  reward  for  merely  doing  their  duty.  It 
considers  that  sailors  might  be  induced  to  let  the  vessel  get 
into  danger,  if  they  could  expect  a  special  reward  for  getting 
her  out  of  it.  They  are  already  bound  by  law  to  do  all  they 
possibly  can  do  to  save  the  ship  and  cargo  under  all  circum- 
stances. But  courts  of  admiralty  have  sometimes  allowed 
gratuities  to  seamen  for  extraordinary  exertions  and  very 
meritorious  conduct.  A  passenger  may  be  a  salvor  of  the  ship 
he  sails  in,  because  he  has  no  especial  duty  in  regard  to  it. 

If  the  Court  of  Admiralty  find  it  to  be  a  case  for  salvage, 
there  are  no  positive  and  certain  rules  which  determine  how 
much  shall  be  given,  or  in  what  proportions,  to  the  different 
salvors.  In  every  case  the  court  are  governed  by  the  circum- 
stances of  that  case  ;  and  even  if  a  ship  or  cargo  be  entirely 
abandoned  at  sea,  or,  in  maritime  phrase,  derelict,  those  who 
find  it  and  take  possession  of  it,  and  bring  it  in,  take  according 
to  their  merits,  and  not  one-half,  as  used  to  be  the  rule.     More 
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than  one-half  is  very  seldom  given  ;  but  this  has  been  done  in 
a  few  extraordinary  cases. 

If  the  property  is  not  entirely  derelict  or  deserted,  and  all 
hope  of  recovering  it  by  the  original  crew  given  up,  then  less 
than  half  is  usually  given  by  way  of  salvage.  How  much  less 
depends  on  the  circumstances.  It  may  be  very  little,  or  nearly 
half.  The  court  will  inquire  how  much  time  was  lost  by  the 
salvors,  how  much  labor  the  saving  of  the  property  required, 
and,  most  of  all,  how  much  exposure  the  salvors  underwent,  or 
how  much  danger  they  incurred.  For  it  is  an  established  rule, 
that  in  addition  to  a  fair  compensation  for  time,  labor,  and  loss 
of  insurance  (for  which  see  the  chapter  on  Insurance),  the 
cou?t  will  give  a  further  sum  by  way  of  reward,  and  for  the 
purpose  of  encouraging  others  to  make  similar  exertions  and 
incur  similar  perils  to  save  valuable  property.  And,  in  this 
point  of  view,  all  necessary  exposure  and  danger  are  considered 
as  entitled  to  liberal  reward. 

If  the  court  have  not  restored  the  property  to  its  owners 
on  their  giving  bonds  with  sureties  to  pay  the  salvage  and  costs, 
they  order  the  property  sold ;  and  they  may  do  either  of  these 
things  at  any  period  of  the  proceedings.  At  the  close,  they 
decree  the  whole  amount  of  salvage,  and  also  direct  particularly 
it*  distribution. 

A  large  part,  usually  about  one-fourth,  of  the  whole  salvage, 
is  allowed  to  the  owners  of  the  saving  ship  or  ships  ;  another 
large  part  to  her  master,  less  parts  to  the  officers,  in  proportion 
to  their  rank,  and  the  residue  is  divided  among  the  crew,  with 
such  discrimination  between  one  and  another  as  greater  or  less 
exertions  or  merit  require. 

The  trial  is  had,  and  the  whole  decree  and  this  distribution 
of  the  salvage  made,  by  the  court  alone,  without  a  jury.  But 
the  statute  of  the  United  States,  which  gives  our  courts  o 
Admiralty  (which  are  exclusively  United  States  courts,  no 
State  court  having  any  Admiralty  power)  jurisdiction  in  Admi- 
ralty over  our  inland  lakes  and  rivers,  provides  that  disputed 
facts  shall  be  tried  by  a  jury,  in  most  cases,  at  the  request  of 
either  party. 


346 


THE  LA  VV  OF  SHIPPING, 


SECTION  X. 


THE  NAVIGATION    OF   THE   SHIP. 

I.  Of  the  Powers  and  Duties  of  the  Master. — The  mas- 
ter has  the  whole  care  and  the  supreme  command  of  his  vessel, 
and  his  duties  are  co-equal  with  his  authority.  He  must  see  to 
everything  that  respects  her  condition ;  including  her  repair, 
supply,  loading,  navigation,  and  unloading.  He  is  principally 
the  agent  of  the  owner ;  but  is,  to  a  certain  extent,  the  agent 
of  the  shipper,  and  of  the  insurer,  and  of  all  who  are  interested 
in  the  property  under  his  charge. 

Much  of  his  authority  as  agent  of  the  owner  springs  from 
necessity.  He  may  even  sell  the  ship  in  a  case  of  extreme 
necessity  ;  so  he  may  make  a  bottomry  bond  which  shall  pledge 
her  for  a  debt  ;  so  he  may  charter  her  for  a  voyage  or  a  term 
of  time ;  so  he  may  raise  money  for  repairs,  or  incur  a  debt 
therefor,  and  make  his  owners  liable.  All  these,  however,  he 
can  do  only  from  necessity.  If  the  owner  be  present,  in 
person  or  by  his  agent,  or  is  within  easy  access,  or  can  be  con- 
sulted, by  telegraph  or  otherwise,  without  a  loss  of  time  which 
would  be  seriously  injurious,  the  master  has  no  power  to  do 
any  of  these  things  unless  specially  authorized. 

If  he  does  them  in  the  home  port,  the  owner  is  liable  only 
where,  by  some  act  or  words,  he  ratifies  or  adopts  the  act  of  his 
master.  If  in  a  foreign  port,  even  if  the  owner  were  there,  he 
may  be  liable,  on  his  master's  contracts  of  this  kind,  to  those 
who  neither  knew  nor  had  the  means  of  knowing  that  the 
master's  power  was  superseded  or  qualified  by  the  presence  of 
the  owner.  The  master  being  by  the  law-merchant  the  general 
agent  of  the  owner  of  the  ship,  no  one  dealing  with  him  can  be 
prejudiced  by  any  private  or  secret  limitations  to  his  authority 
by  the  owner. 

Beyond  the  ordinary  extent  of  his  power,  which  is  limited 
to  the  care  and  navigation  of  the  ship,  he  can  go,  as  we  have 
said,  only  from  necessity.  But  this  necessity  must  be  greater 
to  justify  some  acts  than  for  others.  Thus,  he  can  sell  the  ship 
only  in  a  case  of  extreme  and  urgent  necessity  ;  that  is,  only 
when  it  seems  in  all  reason  impossible  to  save  her,  and  a  sale 


THE  NA  VIGA  TION  OF  THE  SHIP. 


347 


is  the  only  way  of  preserving  for  the  owners  or  insurers  any 
part  of  her  value.  We  say  "  seems ; '"  for  if  such  is  the 
appearance  at  the  time,  when  all  existing  circumstances  are 
carefully  considered  and  weighed,  the  sale  is  not  void,  if  some 
accident,  or  cause  which  could  not  be  anticipated,  as  a  sudden 
change  in  the  wind  or  sea,  enables  the  purchaser  to  save  her 
easily.      Several  such  cases  have  occurred. 

So,  to  justify  him  in  pledging  her  by  bottomry,  there  must 
be  a  stringent  and  sufficient  necessity ;  but  it  may  be  far  less 
than  is  required  to  authorize  a  sale.  It  is  enough  if  the  money 
is  really  needed  for  the  safety  of  the  ship,  and  cannot  otherwise 
be  raised,  or  not  without  great  waste. 

So,  to  charter  the  ship,  there  must  be  a  sufficient  necessity, 
unless  the  master  has  express  power  to  do  this.  But  the 
necessity  for  this  act  may  be  only  a  mercantile  necessity  ;  or. 
in  other  words,  a  certain  and  considerable  mercantile  expediency. 

So,  to  bind  the  owners  to  expense  for  repairs  or  supplies, 
there  must  also  be  a  necessity  for  them.  But  here  it  is  suffix 
cient  if  the  repairs  or  supplies  are  such  as  the  condition  of  the 
vessel,  and  the  safe  and  comfortable  prosecution  of  the  voyage, 
render  proper. 

So  the  master — unlike  other  agents,  who  have  generally  no 
power  of  delegation — may  substitute  another  for  himself,  to 
discharge  all  his  duties,  and  possess  all  his  authority,  if  he  is 
unable  to  discharge  his  own  duties,  because,  in  that  case,  the 
safety  of  the  ship  and  property  calls  for  this  substitution. 

Generally,  the  master  has  nothing  to  do  with  the  cargo 
between  the  lading  and  the  delivery.  But,  if  the  necessity 
arises,  he  may  sell  the  cargo,  or  a  part  of  it,  at  an  intermediate 
port,  if  he  cannot  carry  it  on  or  transmit  it,  and  it  must  perish 
before  he  can  receive  specific  orders.  So,  he  may  sell  it,  or  a 
part,  or  pledge  (or  hypothecate)  it,  by  means  of  a  respo?ide?itia 
bond,  in  order  to  raise  money  for  the  common  benefit.  A  bond 
of  respondentia  is  much  the  same  thing  as  to  the  cargo  that  a 
bottomry  bond  is  as  to  the  ship.  Money  is  borrowed  by  it,  at 
maritime  interest,  on  maritime  risk,  the  debt  to  be  discharged 
by  a  loss  of  the  goods.  But  it  can  be  made  by  the  master  only 
on  even  a  stronger  necessity  than  that  required  for  bottomry ; 
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only  when  he  can  raise  no  money  by  bills  on  the  owner,  nor  by 
a  bottomry  of  the  ship,  nor  by  any  other  use  of  the  property 
or  credit  of  the  owner.  Indeed,  it  seems  that,  when  goods  are 
sold  by  the  master  to  repair  the  vessel,  it  is  to  be  considered  as 
in  the  nature  of  a  forced  loan,  for  which  the  owner  of  the 
vessel  is  liable  to  the  shipper,  whether  the  vessel  arrive  or  not. 

The  general  remark  m.ay  be  made,  that  a  master  has  no 
ordinary  power,  and  can  hardly  derive  any'  extraordinary  power 
even  from  any  necessity,  except  for  those  things  which  are 
fairly  within  the  scope  of  his  business  as  master,  and  during 
his  employment  as  master.  Beyond  this  he  has  no  agency  or 
authority  that  is  not  expressly  given  him. 

The  owner  is  liable  also  for  the  wrong-doings  of  the  master; 
1  ut  with  the  limitation  which  belongs  generally  to  the  liability 
of  a  principal  for  the  torts  of  his  agent,  or  of  a  master  for  the 
torts  of  his  servant.  That  is,  he  is  liable  for  any  injury  done 
by  the  master  while  acting  as  the  master  of  his  ship,  but  not  for 
the  wrongful  acts  which  he  may  do  personally  when  he  is  not 
acting  in  his  capacity  of  master,  although  he  holds  the  office  at 
the  time.  Thus  if,  through  want  of  skill  or  care  while  navi- 
gating the  ship,  he  runs  another  down,  the  owner  is  liable  for 
the  collision.  But  the  owner  is  not  liable  if  the  master 
embezzles  goods  which  he  takes  on  board  to  fill  his  own  privi- 
lege, to  have  himself  all  the  freight  and  profit. 

2.  Of  Collision. — The  general  rules  in  this  country  in 
respect  to  collision  are  that  the  party  in  fault  suffers  his  own 
loss  and  compensates  the  other  party  for  the  loss  he  may  sustain. 
If  neither  is  in  fault,  the  loss  rests  where  it  falls.  If  both  parties 
are  in  fault,  the  loss  rests,  where  it  falls,  by  the  rules  of 
the  common  law,  but  is  equally  divided  in  Admiralty.  There 
are  certain  rules  in  regard  to  sailing,  founded  on  the  princi- 
ple that  the  ship  which  can  change  its  course  to  avoid  collision 
with  least  inconvenience  must  do  so ;  and  therefore  that  the 
ship  that  has  a  fair  or  leading  wind  shall  give  way  to  one  on  a 
wind,  or  go  under  her  stern  ;  and  if  vessels  are  approaching 
each  other,  both  having  the  wind  on  the  beam,  or  so  far  free 
that  either  may  change  its  course  in  either  direction,  the  vessel 
on  the  larboard  tack  must  g^ve  way,  and  each  pass  to  the  right. 
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The  same  rule  governs  vessels  sailing  on  the  wind,  and  approach- 
ing each  other,  when  it  is  doubtful  which  is  to  the  windward 
But  if  the  vessel  on  the  larboard  tack  is  so  far  to  windward,  that, 
if  both  persist  on  their  course,  the  other  will  strike  her  on  the 
lee  side,  abaft  the  beam,  or  near  the  stern,  in  that  case  the  vessel 
on  the  starboard  tack  should  give  way,  as  she  can  do  so  with 
greater  facility,  and  less  loss  of  time  and  distance,  than  the 
other.  Again,  when  vessels  are  crossing  each  other  in  opposite 
directions,  and  there  is  the  least  doubt  of  their  going  clear,  the 
vessel  on  the  starboard  tack  should  persevere  on  her  course, 
while  that  on  the  larboard  tack  should  bear  up,  or  keep  away 
before  the  wind. 

It  is  also  held  that  steam-vessels  are  regarded  in  the  light  of 
vessels  navigating  with  a  fair  wind,  and  are  always  under  obliga^ 
tions  to  do  whatever  a  sailing-vessel  going  free  or  with  a  fair 
wind  would  be  required  to  do  under  similar  circumstances.  Their 
obligation  extends  still  further,  because  they  possess  a  power  to 
avoid  the  collision  not  belonging  to  sailing-vessels,  even  if  they 
have  a  free  wind,  the  master  having  the  steamer  under  his  con> 
mand,  both  by  changing  the  helm  and  by  stopping  or  reversin.'j 
the  engines. 

As  a  general  rule,  therefore,  when  meeting  a  sailing-vessel, 
whether  close-hauled  or  with  the  wind  free,  the  latter  has  a  right 
to  keep  her  course,  and  it  is  the  duty  of  the  steamer  to  adoft 
such  precautions  as  will  avoid  her. 

Rev.  Stat.,  §  4233  in  addition  to  the  sailing  and  steering 
rules  above  mentioned  provides  rules  for  the  display  of  lights 
and  the  use  of  fog  signals  by  different  classes  of  vessels  on 
different  occasions.  Briefly  stated  these  rules  provide  that  in 
the  night  all  vessels  in  motion  shall  carry  a  green  light  on  the 
storboard  side  and  a  red  light  on  the  port  side.  Ocean  steam- 
ships and  steamers  carrying  sail  carry  in  addition  a  white  light 
on  the  foremast  head  ;  coasting  steamers  a  central  range  of  two 
white  lights ;  and  steamers  towing  other  vessels  two  white 
mast-head  lights  arranged  vertically.  All  vessels  at  anchor  in 
a  roadstead  must  must  show  a  white  light. 

In  foggy  weather  a  steamer  under  way  must  sound  a  steam- 
whistle  at  intervals  of   not  more  than  one  minute.     Sailings 
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vessels  under  way  must  sound  a  fog  horn  at  intervals  of   not 
more  than  five  minutes. 

Both  steamers  and  sailing-vessels  at  andior  must  sound  a 
bell  at  intervals  of  not  more  than  five  minutes. 

For  any  misdeed  of  the  master,  for  which  the  owner  is  liable, 
this  liability  is  limited  in  our  own  country,  as  well  as  in  many 
others,  to  the  value  of  the  ship  and  freight. 

SECTION   XI. 

THE   SEAMEN. 

The  law  makes  no  important  distinction  between  the  officers, 
or  mates,  as  they  are  usually  called,  and  the  common  sailors. 
Our  statutes  contain  many  provisions  in  behalf  of  the  seamen, 
and  in  regulation  of  their  rights  and  duties,  although  the  con- 
t\ract  between  them  and  the  ship-owner  is  in  general  one  of 
hiring  and  service.  They  relate  principally  to  the  following 
points:  ist,  the  shipping  articles;  2d,  wages;  3d,  provisions 
and  subsistence  ;  4th,  the  seaworthiness  of  the  ship ;  5th,  the 
care  of  seamen  in  sickness ;  6th,  the  bringing  them  home  from 
abroad  ;  7th,  regulation  of  punishment. 

First.  Every  master  of  a  vessel  bound  from  a  port  in  the 
United  States  to  any  foreign  port,  except  British  North  America, 
West  India  Islands,  or  Mexico,  or  of  any  ship  or  vessel  of  the 
burden  of  seventy-five  tons  or  upwards,  bound  from  a  port  in 
the  Atlantic  to  one  on  the  Pacific,  or  vice  versa,  is  required  to 
have  shipping  articles,  which  articles  every  seaman  on  board 
must  sign,  in  the  presence  of  a  U.  S.  Shipping  Commissioner, 
and  they  must  describe  accurately  the  voyage,  and  the  terms  on 
which  each  seaman  ships.  Courts  will  protect  seamen  against 
uncertain  or  catching  language,  and  against  unusual  and  op- 
pressive stipulations.  And  the  shipping  articles  ought  to  declare 
explicitly  the  ports  of  the  beginning  and  of  the  termination  of 
the  voyage.  If  a  number  of  ports  are  mentioned,  they  are  to 
be  visited  only  in  their  geographical  and  commercial  order,  and 
not  revisited  unless  the  articles  give  the  master  a  discretion. 
Admiralty  courts  enforce  the  stipulations  if  they  are  fair  and 
legal,  or  disregard  them  if  they  are  otherwise,  and  exercise  a 
liberal  equity  on  this  subject;  but  courts  of  common  law  are 
more  strictly  bound  by  the  letter  of  the  contract.     The  articles 
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are  generally  conclusive  as  to  wages  ;  but  accidental  errors  or 
omissions  may  be  corrected  by  either  party,  by  parol 

Second.  Wages  are  regulated  as  above  stated,  and  also  by 
limiting  the  right  to  demand  payment  in  a  foreign  port  to  one- 
third  the  amount  then  due,  unless  it  be  otherwise  stipulated. 
Seamen  have  a  lien  on  the  ship  and  on  the  freight  for  their 
wages,  which  is  enforceable  in  Admiralty.  By  the  ancient  rule, 
that  freight  is  the  mother  of  wages,  any  accident  or  misfortune 
which  makes  it  impossible  for  the  ship  to  earn  its  freight  destroys 
the  claim  of  the  sailors  for  wages.  The  reason  is,  to  hold  out 
to  the  seamen  the  strongest  possible  inducement  to  enable  the 
ship  to  carry  the  goods  and  earn  the  freight. 

Third.  Provisions  of  due  quality  and  quantity  must  be  fur> 
nished  by  the  owner,  and  double  wages  are  given  to  the  seamen 
when  on  short  allowance,  unless  the  necessity  be  caused  by 
some  peril  of  the  sea,  or  other  accident  of  the  voyage.  The 
master  may  at  any  time  put  them  on  a  fair  and  proper  allowance 
to  prevent  waste. 

Fourth.  The  owner  is  bound  to  provide  a  seaworthy  vessel, 
and  our  statutes  provide  the  means  of  lawfully  ascertaining  her 
condition  at  home  or  abroad,  by  a  regular  survey,  on  complaint 
of  the  mate  and  a  majority  of  the  seamen.  But  this  very  sel- 
dom occurs  in  practice.  If  seamen,  after  being  shipped,  refuse 
to  proceed  upon  their  voyage,  and  are  complained  of  and  arrested, 
the  court  will  inquire  into  the  condition  of  the  vessel,  and  if  the 
complaint  of  the  seamen  is  justified,  in  a  greater  or  less  degree^ 
will  discharge  them,  or  mitigate  or  reduce  their  punishment. 

Fifth.  As  to  sickness,  our  statutes  require  that  every  ship 
of  the  burden  of  one  hundred  and  fifty  tons  or  more,  navigated 
by  ten  persons  or  more  in  the  whole,  and  bound  on  a  voyage 
without  the  limits  of  the  United  States,  and  also  that  vessels  of 
seventy-five  tons  or  more,  navigated  by  six  or  more  persons  in 
the  whole,  bound  from  the  United  States  to  any  port  in  the 
West  Indies,  shall  have  a  proper  medicine-chest  on  board. 
Moreover,  twenty  cents  a  month  are  deducted  from  the  wages 
of  every  seaman  to  make  up  a  fund  for  the  maintenance  of 
marine  hosnitals,  to  which  every  sick  seaman  may  repair  with 
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out  charge.  In  addition  to  this  the  general  law-merchant 
requires  every  ship-owner  or  master  to  provide  suitable  medicine, 
medical  treatment,  and  care,  for  every  seaman  who  becomes 
sick,  wounded,  or  maimed,  in  the  service  of  the  ship,  at  home  or 
abroad,  at  sea  or  on  shore ;  unless  this  is  caused  by  the  miscon- 
duct  of  the  seaman  himself.  The  right  to  these  things  extends 
to  the  ofificers  of  the  ship. 

Sixth.  The  right  of  the  seaman  to  be  brought  back  to  his 
own  home  is  very  jealously  guarded  by  our  laws.  The  master 
should  always  present  his  shipping  articles  to  the  consul  or 
commercial  agent  of  the  United  States,  at  every  foreign  port 
which  he  visits,  but  is  not  required  by  law  to  do  this  unless  the 
consul  desires  it.  He  must,  however,  present  them  to  the  first 
boarding  officer  on  his  arrival  at  a  home  port.  And  if,  upon  an 
arrival  at  a  home  port  from  a  foreign  voyage,  it  appears  that  an^i 
of  the  seamen  are  missing,  the  master  must  account  for  theii 
absence.  If  he  discharge  a  seaman  abroad  with  his  consent,  he, 
must  pay  to  the  American  consul  of  the  port,  or  the  commercial 
agent,  over  and  above  the  wages  then  due,  three  months'  wages, 
of  which  the  consul  gives  two  to  the  seaman,  and  remits  one  to  the 
treasury  of  the  United  States  to  form  a  fund  for  bringing  home, 
seamen  from  abroad.  This  obligation  does  not  apply  where  the* 
seaman  is  discharged  because  the  voyage  is  necessarily  broken, 
up  by  a  wreck,  or  similar  misfortune.  But  proper  measures  must 
be  taken  to  repair  the  ship  if  possible,  or  to  obtain  her  restora- 
tion, if  captured.  And  the  seamen  may  hold  on  for  a  reasonabUj 
time  for  this  purpose,  and  if  discharged  before,  may  claim  the 
extra  wages. 

Our  consuls  and  commercial  agents  may  authorize  the  dis- 
charge of  a  seaman  abroad  for  his  gross  misconduct,  and  he  then 
has  no  claim  for  the  extra  wages.  On  the  other  hand,  if  he  be 
treated  cruelly,  or  if  the  ship  be  unseaworthy  by  her  own  fault, 
or  if  the  master  violate  the  shipping  articles,  the  consul  or 
commercial  agent  may  direct  the  discharge  of  the  seaman  ;  and 
he  then  has  a  right  to  these  extra  wages,  and  this  even  if  the 
seaman  had  deserted  the  ship  by  reason  of  such  cruelty.  They 
may  also  send  our  seamen  home  in  American  ships,  which  are 
bound  to  bring  them  for  a  compensation  not  to  exceed  ten  dol- 
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lars  each,  and  the  seamen  so  sent  must  work  and  obey  as  if 
originally  shipped.  It  is  of  great  importance  that  the  powers 
and  duties  of  our  consuls  abroad  should  be  distinctly  defined 
and  well  known.  And  Congress  has  recently  enacted  an  excel- 
Jent  statute  on  this  subject. 

If  a  master  discharges  a  seaman  against  his  consent,  and 
without  good  cause,  in  a  foreign  port,  he  is  liable  to  a  fine 
of  five  hundred  dollars,  or  six  months'  imprisonment.  And  a 
seaman  may  recover  full  indemnity  or  compensation  for  his 
loss  of  time,  or  expenses  incurred  by  reason  of  such  discharge. 

Seventh.  As  to  the  regulation  of  punishment,  flogging  has 
been  abolished  and  prohibited  by  law.  Flogging  means  the  use 
of  the  cat,  or  a  similar  instrument,  but  not  necessarily  blows 
of  the  hand,  or  a  stick  or  a  rope.  Desertion,  in  maritime 
law,  is  distinguished  from  absence  without  leave,  by  the 
intention  not  to  return.  This  intention  is  inferred  from  a 
refusal  to  return.  If  he  returns  and  is  received,  this  is  a  con- 
donation (or  forgiving)  of  the  offence,  and  is  a  waiver  of  the 
forfeiture.  If  he  desert  before  the  voyage  begins,  he  forfeits; 
the  advanced  wages,  and  as  much  more ;  but  he  may  bo 
apprehended  by  a  warrant  of  a  justice,  and  forcibly  compelled 
to  go  on  board,  and  this  is  a  waiver  of  the  forfeiture.  By 
desertion  on  the  voyage,  he  forfeits  all  his  wages  and  all  his 
property  on  board  the  ship,  and  is  liable  to  the  owner  for  all 
damages  sustained  in  hiring  another  seaman  in  his  place. 

Desertion,  under  the  statute  of  the  United  States  on  th,  5 
subject,  is  a  continued  absence  from  the  ship  for  more  tha  i 
forty-eight  hours  without  leave,  and  there  must  be  an  entry  in 
the  log-book  of  the  time  and  circumstance.  But  any  desertion 
or  absence  without  leave,  at  a  time  when  the  owner  has  a  right 
to  the  seaman's  service,  is  an  offence  by  the  law-merchant, 
giving  the  owner  a  right  to  full  indemnity. 

SECTION  XII. 

PILOTS. 

An  Act  of  Congress  authorizes  the  several  States  to  make 
their  own  pilotage  laws,  and  questions  under  the.se  laws  are 
23 
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cognizable  in  the  State  courts.  No  one  can  act  at  i:.lM.  ani 
claim  the  compensation  allowed  by  law  for  the  service,  unless 
duly  appointed.  And  he  should  always  have  with  him  his 
commission,  which  should  always  designate  th?  largest  vessel 
he  may  pilot,  or  that  which  draws  the  most  wa.ter.  If  a  pilot 
offers  himself  to  a  ship  that  has  no  pilot,  and  that  is  entering 
or  leaving  a  harbor  and  has  not  already  reached  certain  geo- 
graphical limits,  the  ship  must  pay  him  pilotage  fees,  whether 
his  services  are  accepted  or  not.  As  sojn  as  the  pilot  stands 
on  deck,  he  has  control  of  the  ship.  Eut  it  remains  the  mas- 
ter's duty  and  power,  in  case  of  obvioi.s  and  certain  disability, 
or  dangerous  ignorance  or  error,  to  disobey  the  pilot,  and  dis- 
possess him  of  his  authority;  but  the  master  should  interfere 
vath  the  pilot  only  in  extreme  cases..  If  a  ship  neglect  to  take 
a  pilot  when  it  should  and  can  taKe  one,  the  owners  will  be 
answerable  in  damages  to  shipper^-  or  others  for  any  loss  which 
may  be  caused  by  such  neglect  ov  refusal.  Pilots  are  themselves 
Answerable  for  any  damage  resulting  from  their  own  negligence 
or  default,  and  have  been  held  strictly  to  this  liability. 

SECT'ON  XIII. 

MATERIAL   MEN. 

Maritime  law  calls  by  this  name  all  persons  employed  to 
repair  a  ship  or  furnish  her  supplies.  Such  persons,  and  indeed 
all  who  work  upon  her,  have  a  lien  on  the  ship  for  their  charges. 
There  is,  however,  this  important  distinction.  Material  men. 
by  Admiralty  law,  have  jv  lien  only  on  foreign  ships,  and  not  on 
domestic  ships.  But  many  of  our  States  have  by  statute  given 
this  lien  to  material  men  on  ali  ships  without  distinction  ;  as  in 
New  York,  Pennsylvania,  Massachusetts,  Maine,  Illinois,  Indiana, 
Missouri,  Alabama,  and  Michigan  ;  and  in  Louisiana  the  same 
Hen  exists  under  the  general  Spanish  law. 

It  has  been  held  that  such  a  lien  extends  beyond  mere 
repairs, — certainly  to  alterations,  and  perhaps  to  reconstruc- 
tion,— but  not  to  original  building,  unless  the  statute  includes 
ship-building.  A  laborer,  employed  in  general  work  by  a  ship- 
wright or  mechanic,  and  by  him   sometimes  employed  on  the 
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vessel,  and  sometimes  elsewhere,  gets  no  lien  on  the  vessel  for 
that  part  of  the  labor  performed  about  it.  These  statute  liens 
take  precedence  of  the  claims  of  all  other  creditors. 

It  has  been  said  in  previous  pages,  that  our  States  are  for- 
eign to  each  other  for  most  purposes  under  the  law  of  Admi- 
ralty ;  and  they  are  so  as  to  the  lien  of  material  men.  There- 
fore, in  States  in  which  there  is  no  statute  on  the  subject,  mate- 
rial men  would  have  a  lien  for  supplies  or  repairs  for  a  vessel 
belonging  to  any  other  of  our  States,  but  not  for  a  vessel 
belonging  to  the  State  in  which  the  supplies  were  furnished  or 
\he  repairs  were  made.     See  the  chapter  on  Liens. 

(91.) 

Bill  of  Sale  of  Vessel. 

To  all  to  whom  these  Presents  shall  come,  Greeting :    Know  ye, 
that  {name  of  seller)  of  the  {town  or  city  and  county 

where  he  resides)  in  the  State  of  owner  {if  the  sellet 

owns  only  a  part  of  the  vessel,  here  say  what  part)  of  the  {ship,  or  what  elst 
it  is)  or  vessel  called  the  of  the  burden  of 

tons,  or  thereabouts,  for  and  in  consideration  of  the  sum  of 

dollars,  lawful  money  of  the  United  States  of  America,  to  me 
{or  us,  tf  more  sellers  than  one)  in  hand  paid,  before  the  ensealing  and  deliv- 
ery of  these  presents,  by  {name  of  the  buyer)  the  receipt  whereof  I  {or  we) 
do  hereby  acknowledge,  have  granted,   bargained,  and  sold,  and  by  these 
presents  do  grant,  bargain,  and  sell,  unto  the  said  {name  of  the  buyer) 

and  his 
executors,  administrators,  and  assigns,  the  whole 

{or  name  the  part)  of  said  or  vessel,  together  with 

the  masts,  bowsprit,  sails,  boats,  anchors,  cables,  tackle,  apparel,  and  furni- 
ture, and  all  other  necessaries  thereunto  appertaining  and  belonging.  The 
certificate  of  the  enrollment  of  which  said  or 

vessel,  is  as  follows  : 

No.  ENROLLMENT. 

In  conformity  to  an  Act  of  Congress  of  the  United  States  of  America, 
entitled  "  An  Act  for  enrolling  and  licensing  Ships  and  Vessels,"  etc.,  passed 
the  i8th  of  February,  1793  ;  and  "An  Act  to  regulate  the  Foreign  and  Coast- 
ing Trade  on  the  Northern,  Nortli-eastern,  and  North-western  Frontiers  of 
the  United  States,  and  for  other  purposes,"  passed  the  17th  of  June,  1864, 
and  all  the  acts  of  the  7th  July,  1838,  29th  July,  1850,  and  6th  May,  1864 
{name  of  the  owner)  having  taken  or  subscribed  the  oath  required  by 
the  said  acts,  and  having  sworn  that  he  citizen  of 
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the  United  States,  and  sole  owner,  or  owners  of  the  or 

vessel,  called  the  of  whereof 

is  at  present  master  ;  and  is  a 
citizen      of  the  United  States,  and  that  the  said  or 

vessel  was  built  at  in  the  year  i8        ,  as  appears  by 

And  having  certified  that  the  said 

vessel  has  deck,  mast     ,  and  that  her  length  is 

feet,  her  breadth  feet,  her  depth 

feet,  her  and  that  she  measures 

tons  and  hundredths. 

Tonnage.         ^\^ 

Capacity  under  tonnage  deck, 

Capacity  between  decks  above  tonnage  deck,  .  . 
Capacity  of  enclosure  on  upper  deck,  .... 
Total  tonnage, 

that  she  is  {kind  of  vessel)  and  that  she  has  a  figure-head  or  a  gallery. 

And  the  said  having  agreed  to  the  descriptioa 

and  admeasurement  above  specified,  and  sufficient  security  having  been  givea, 
in  conformity  with  the  terms  of  the  said  acts,  the  said 
has  been  duly  enrolled  at  the  port  of 

Given  under  my  hand  and  seal  of  office,  at  the  port  of 
this  day  of  in  the  year  one  thousand 

nine  hundred  and 

Collector. 

To  Have  and  to  Hold  the  said  or  vessel,  and  appui> 

tenances  thereunto  belonging,  to  him  {or  them),  the  said  {name  of  the 

buyer)  and  his  {or  their)  executors,  administrators,  and  assigns,  to  the  sole 
and  only  proper  use,  benefit,  and  behoof  of  him  {or  them),  the  said 
{name  of  the  buyer)  and  his  {or  their)  executors,  administrators,  and  assigns 
forever;  and  I  {or  we)  the  said  {name  of  the  seller)  ha  and  by  these  pres- 
ents do  promise,  covenant,  and  agree,  for  myself  {or  ourselves)  and  my  (<?r 
our)  heirs,  executors,  administrators,  and  assigns,  to  and  with  the  said 
{name  of  buyer)  and  with  his  {or  their)  heirs,  executors,  administrators,  and 
assigns,  to  warrant  and  defend  the  said  or  vessel,  and  all 

the  other  before-mentioned  appurtenances  against  the  lawful  claims  and 
demands  of  all  and  every  person  or  persons  whomsoever,  and  that  I  {or  we) 
ha  good  right  and  authority  to  sell  and  dispose  of  the  same  in  manner 
aforesaid. 

In  Testimony  Whereof,  The  said  has  hereunto 

set  his  hand  and  seal,  this  day  of 

one  thousand  nine  hundred  and 

(Signature.)        (SeaL) 
Staled  and  Delivered  in  the  Presence  of 
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State  of  ,  ^ 

f-  ss. 
County.       ) 

I,  a  Notary  Public  in  and  for  the  in  the 

County  of  and  Slate  of  ,  do  hereby  ceriiij, 

(hat  personally  known  to  me  as  the  same  person         whose 

name  subscribed  to  the  annexed  instrument  of  writing,  appeared  before 
me  this  day  in  person,  and  acknowledged  that  sij^ned,  sealed, 

and  delivered  the  said  instrument  or  writing  as  free  and 

voluntary  act,  for  the  uses  and  purposes  therein  set  forth. 

Given  under  my  hand  and  notarial  seal,  this  day  of 

A.D.  19 

Notary  Public. 
(92.) 

Mortgage  of  a  Vessel. 

Enow  all  Men  by  these  Presents,  That  I  {or  we,  giving  the  names 

And  residence  of  all  the  mortgagors)  am  {or  are) 

T\eld  and  firmly  bound  unto         {the  names  and  residence  of  the  mortgagee)  in 

the  just  and  full  sum  of  dollars,  lawful  money  of  the  United 

States  of  America,  to  be  paid  to  the  said  or  his  {or  their) 

executors,  administrators,  or  assigns;  for  which  payment  well  and  truly  to  be 

made,  I  bind  myself,  my  heirs,  executors,  and  administrators 

ftrmly  by  these  presents. 

Dated  at  this  .  '  day  of  in 

the  year  one  thousand  nine  hundred  and 

Whereas,  {name  of  the  mortgagee)  has  this  day  lent  and  advanced 

bnto  the  said         {name  of  the  mortgagor)  the  sum  of  dollars 

*>n  the  body,  tackle,  and  appurtenances  of  the 

or  vessel  called  the  of  the  burden  of  tons,  or 

thereabouts;  the  said  {name  of  the  mortgagor)  being  the  {owner) 

of  the  same. 

Now  the  Condition  of  this   Obligation  is  such,    That   if   the   said 
{name  of  the  mortgagor)  shall  pay  or  cause  to  be  paid  to  the  said  {name 

of  the  mortgagee)  the  sum  of  dollars  (the  amount  loaned),  and 

interest  thereon  on  or  before  the  day  of 

in  the  year  19 

then  this  obligation  to  be  void  ;  otherwise,  to  remain  in  full  force  and 
virtue.  And  in  consideration  of  and  as  security  for  said  loan  as  aforesaid, 
the  said  {vessel,  or  ship,  or  steamer^  as  it  may  be)  is  by  these  presents 

assigned,  pledged,  mortgaged,  set  over,  and  conveyed  to  the  said 

heirs  and  assigns  ;  the  certificate  of  the  enrollment  of  which  vessel 
is  as  follows,  viz. : 
{Enrollment  as  in  the  previous  form  of  a  Bill  of  Sale  of  a  Vessel.) 
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It  being  Mutually  Understood  and  Agreed,  That  in  case  the  amount 
of  said  loan  and  interest,  or  any  part  thereof,  according  to  the  terms  of 
these  presents,  shall  remain  due  and  unpaid  to  said  {name  of  mortgagee) 
after  the  expiration  of  ,  the  said  {name  of  mortgagee)  may 

take  possession  of  said  and  appurtenances,  and  sell  the 

same  at  public  auction,  in  order  to  satisfy  the  amount  then  due,  without  any 
proceedings  in  court  or  otherwise,  for  the  purpose  of  authorizing  such  sale, 
and  thereupon  may  execute  and  deliver  a  sufficient  bill  of  sale  to  transfer 
completely  to  any  purchaser  or  purchasers  all  title  and  property  in  and  to 
the  said  and  appurtenances,  to  the  said  {name  of 

mortgagor^  as         {owner)  thereof,  now  belonging. 

The  said       {name  of  the  mortgagee)  thereupon  to  account  to  the  said 
{name  of  the  mortgagor)  for  any  surplus    of    such    sale,  after   paying   all 
charges  and  expenses. 

And  in  case  of  such  sale. as  aforesaid,  the  said  {name  of  the  mort- 
gagor) executors,  administrators,  or  assigns,  shall,  whenever  thereto  re- 
quested, make,  execute,  and  deliver  to  such  purchaser  or  purchasers,  another 
bill  of  sale  of  said  and  appurtenances,  in  which  the 

enrollment  shall  be  recited  as  above,  for  the  transferring  completely  to  said 
purchaser  or  purchasers  all  the  {right),  {interest),  and  {claim),  of  said 
executors,  administrators,  or  assigns,  as         {owner)  of  said 

.     And  in  default  of  the  prompt  execution  and  delivery  of  such 
other  bill  of  sale  to  such  purchaser  or  purchasers,  by  the  said 
when  thereto  requested,  the  said  is  hereby  constituted 

and  appointed  the  legal  attorney  of  the  said  for  the  purpose 

of  making,  executing,  and  delivering  such  bill  of  sale,  and  the  said 
hereby  ratifies  and  confirms  the  act  of  the  said  as 

attorney  for  said  purpose. 

And  it  is  hereby  further  Agreed,  That  insurance  shall  be  made  at 
some  office  in  on  the  said  for  the  security  of  th'i 

said  {name  of  the  mortgagee)  to  an  amount  not  less  than  the  sum  loane(  I 
as  aforesaid,  and  the  said  {name  of  the  mortgagee)  is  hereby  authorized 
to  procure  such  insurance,  at  the  expense  of  the  said  {name  of  the  mort- 
gagor) if  not  seasonably  obtained  by  him. 

{Signature^        (Seal.) 

Signed,  Sealed,  and  Delivered  in  Presence  of 
(IVttness.) 


State  of 


>ss. 


County  of 

On  the  day  of  in  the  year  one  thousand 

nine   hundred  and  before  me  personally  came 

the  individual    described  in,  and  who  executed  the  foregoing  instrument, 
and  acknowledged  that    he     executed  the  same. 
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(93.) 
A  Charter-Party. 
This  Charter-Party,  Made  and  concluded  upon  in  the 

day  of  in  the  year  one  thousand  nine 

hundred  and  between         (name  of  the  owner)  owner  of 

the  of  of  the  burden  of  tons 

or  thereabouts,  register  measurement,  now  lying  in  the  harbor  of 
of  the  first  part,  and  {name  of  the  hirer)  of  the  second  part,  witnesselh, 

that  the  said  part  of  tlie  first  part,  for  and  in  consideration  of  the  covenains 
and  agreements  hereinafter  mentioned,  to  be  kept  and  performed  by  the  said 
part  of  the  second  part,  do  covenant  and  agree  on  the  freighting  and 
chartering  of  the  said  vessel  unto  the  said  part  of  the  second  part,  for  the 
voyage  from  the  port  of 

on  the  terms  following  ;  that  is  to  say, — 

First.  The  said  part  of  the  first  part  do  engage  that  the  said  vessel 
in  and  during  the  said  voyage  shall  be  kept  tight,  stanch,  well-fitted,  tackled, 
and  provided  with  every  requisite,  and  with  men  and  provisions  necessary 
for  such  a  voyage. 

Second.  The  said  part  of  the  first  part  do  further  engage  that  the 
whole  of  said  vessel  (with  the  exception  of  the  cabin,  the  deck,  and  the 
necessary  room  for  tlie  accommodation  of  tlie  crew,  and  of  the  sails,  cables, 
and  provisions)  shall  be  at  the  sole  use  and  disposal  of  the  said  pnrt  of  the 
second  part  during  the  voyage  aforesaid  ;  and  that  no  goods  or  merchandise 
whatever  shall  be  laden  on  board,  otherwise  than  from  the  said  part  of  the 
second  part,  or  agent,  without  consent,  on  pain  of  forfeiture  o? 

the  amount  of  freight  agreed  upon  for  the  same. 

Third.  Tlie  said  part  of  the  first  part  do  further  engage  to  take  and 
receive  on  board  the  said  vessel,  during  the  aforesaid  voyage,  all  such  lawful* 
goods  and  merchandise  as  the  said  part     of  the  second  part,  or  agents i 

may  think  proper  to  ship. 

And  the  said  part  of  the  second  part,  for  and  in  consideration  of  the 
covenants  and  agreements  to  be  kept  and  performed  by  the  said  part  of  the 
first  part,  do  covenant  and  agree  with  the  said  part  of  the  first  part,  to 
charter  and  hire  the  said  vessel  as  aforesaid,  on  the  terms  following,  that  is 
to  say : — 

First.  The  said  part  of  the  second  part  do  engage  to  provide  and 
furnish  to  the  said  vessel 

Second.  The  said  part  of  the  second  part  do  further  engage  to  pay 
to  the  said  part     of  the  first  part,  or  agent,  for  the  charter  or  freight 

of  the  said  vessel  during  the  voyage  aforesaid,  in  the  manner  following,  that 
is  to  say: — 

It  is  further  agreed  between  the  parties  to  this  instrument,  that  the  said 
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part  of  tlie  second  part  shall  be  allowed,  for  the  loading  and  discharging 
of  the  vessel  at  the  respective  ports  aforesaid,  lay  days  as  follows,  that  is  to 
say : — 

and  in  case  the  vessel  is  longer  detained,  the  said  part  of  the  second  part 
agree  to  pay  to  the  said  part     of  the  first  part,  demurrage  at  the  rate  of 

Spanish  milled  dollars  per  day  for  each  and  every  day  so  detained, 
provided  such  detention  shall  happen  by  default  of  the  said  part  of  the 
second  part,  or  agent. 

It  is  further  understood  and  agreed,  that  the  cargo  shall  be  received  and 
delivered  alongside  within  reach  of  the  vessel's  tackles. 

It  is  also  further  understood  and  agreed,  that  this  charter  shall  commence 
when  the  vessel  is  ready  to  receive  cargo  at  her  place  of  loading,  and  notice 
thereof  is  given  to  the  part     of  the  second  part,  or  to  agent     . 

To  the  true  and  faithful  performance  of  all  tlie  foregoing  covenants  and 
Hgreements,  the  said  parties,  each  to  the  other,  do  hereby  bind  themselves, 
Iheir  executors,  administrators,  and  assigns,  and  also  the  said  vessel,  freight, 
tackle,  and  appurtenances ;  and  the  merchandise  to  be  laden  on  board,  each 
to  the  other,  in  the  penal  sum  of 

In  "Witness  "Whereof,  The  said  parties  have  hereunto  interchangeably 
set  their  hands  and  seals,  this  day  of  i8 

{Signatures^      {Seals.) 

Signed,  Sealed,  and  Delivered  in  the  Presence  of 
(Witnesses.) 

(94.) 
A  Bill  of  Lading. 
Shipped,  in  good  order  and  well  conditioned,  by  {name  of  the  ship- 

per) on  board  the  called  the  whereof 

is  master,  now  lying  in  the  port  of  and  bound 

r'or 
To  say  : — {Jiere  describe  or  e7tu>nerate  the  parcels) 

being  marked  and  numbered  as  in  the  margin,  and  are  to  be  delivered  in  the 
like  good  order  and  condition,  at  the  aforesaid  port  of  (the 

dangers  of  the  seas  only  excepted),  unto  {the  name  of  the  consignee)  or  to 
assigns,  he  or  they  paying  freight  for  the  said 
{here  specify  the  rate  affreight  agreed  to  be  paid) 
with  primage  and  average  accustomed. 

In  Witness  Whereof,  The  master  or  purser  of  the  said  vessel  hath 
affirmed  to  bills  of  lading,  all  of  this  tenor  and  date  ;  one  of 

which  being  accomplished,  the  others  to  stand  void. 

Dated  in  the  day  of  i8 

{Signatured) 
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(95.) 
Shipping  Articles,  in  Common  Use. 

United  States  of  America.     It  is  agreed,  between  the  master  and  sea- 
men, or  mariners,  of  the  {name  of  the  vessel)  of 
wnereof 

is  at  present  master,  or  whoever  shall  go  for  master,  now  bound  from  the 
port  of  J  to 

That,  in  consideration  of  the  monthly  or  other  wages  against  each  respec- 
tive seaman  or  mariner's  name  hereunder  set,  they  severally  shall  and  will 
perform  the  above-mentioned  voyage :  And  the  said  master  doth  hereby 
agree  with  and  hire  the  said  seamen  or  mariners  for  the  said  voyages,  at 
such  monthly  wages  or  prices,  to  be  paid  pursuant  to  this  agreement,  and 
the  laws  of  the  Congress  of  the  United  States  of  America :  And  they,  the 
said  seamen  or  mariners,  do  severally  hereby  promise  and  oblige  themselves 
to  do  their  duty,  and  obey  the  lawful  commands  of  their  officers  on  board 
the  said  vessel,  or  the  boats  thereunto  belonging,  as  become  good  and  faith- 
ful seamen  or  mariners ;  and  at  all  places  where  the  said  vessel  shall  put  in, 
or  anchor  at,  during  the  said  voyage,  to  do  their  best  endeavors  for  the  pres- 
ervation of  the  said  vessel  and  cargo,  and  not  to  neglect  or  refuse  doing 
their  duty  by  day  or  night,  nor  shall  go  out  of  the  said  vessel  on  board  any 
other  vessel,  or  be  on  shore,  under  any  pretence  whatsoever,  until  the  above- 
said  voyage  be  ended,  and  the  said  vessel  be  discharged  of  her  loading,  with- 
out leave  first  obtained  of  the  captain  or  commanding  officer  on  board  ;  that 
in  default  thereof,  he  or  they  will  be  liable  to  all  the  penalties  and  forfeitures 
mentioned  in  the  Marine  Law,  enacted  for  the  government  and  regulation  of 
seamen  in  the  merchants'  service,  in  which  it  is  enacted,  "That  if  any  sea- 
m.an  or  mariner  shall  absent  himself  from  on  board  the  ship  or  vessel,  with- 
out leave  of  the  master  or  officer  commanding  on  board,  and  the  mate  or 
other  officer  having  charge  of  the  log-book  shall  make  an  entry  therein  of  the 
name  of  such  seaman  or  mariner,  on  the  day  on  which  he  shall  so  absent  him- 
self ;  and  if  such  seaman  or  mariner  shall  return  to  his  duty  within  forty- 
eight  hours,  such  seaman  or  mariner  shall  forfeit  three  days'  pay  for  every 
day  which  he  shall  so  absent  himself,  to  be  deducted  out  of  his  wages;  but 
if  any  seaman  or  mariner  shall  absent  himself  for  more  than  forty-eight 
hours  at  one  time,  he  shall  forfeit  all  wages  due  to  him,  and  all  his  goods 
and  chattels  which  were  on  board  the  said  ship  or  vessel,  or  in  any  store 
where  they  may  have  been  lodged  at  the  time  of  his  desertion,  to  the  use  of 
the  owner  or  owners  of  the  said  ship  or  vessel,  and  moreover  shall  be  liable 
to  pay  him  or  them  all  damages  which  he  or  they  may  sustain  by  being 
obliged  to  hire  other  seamen  or  mariners  in  his  or  their  place." 

And  it  is  further  agreed,  that  in  case  of  desertion,  death,  or  imprison- 
ment, the  wages  are  to  cease. 

And  it  is  further  agreed  by  both  parties,  that  each  and  every  lawful  com- 
mand which  the  said  master  or  other  officer  shall  think  necessary  hereafter 
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to  issue  for  the  effectual  government  of  the  said  vessel,  suppressing  immor- 
ality and  vice  of  all  kinds,  shall  be  strictly  complied  with,  under  the  penalty 
of  the  person  or  persons  disobeying  forfeiting  his  or  their  whole  wages  or 
hire,  together  with  everything  belonging  to  him  or  them  on  board  the  said 
vessel. 

And  it  is  further  agreed  on,  that  no  officer  or  seaman  belonging  to  the 
said  vessel  shall  demand  or  be  entitled  to  his  wages,  or  any  part  thereof, 
until  the  arrival  of  said  vessel  at  the  said  vessel's  final  port  of  discharge, 
and  her  cargo  delivered. 

And  it  is  hereby  further  agreed,  between  the  master,  officers  and  sea- 
men of  the  said  vessel,  that  whatever  apparel,  furniture,  and  stores  each  of 
them  may  receive  into  their  charge,  belonging  to  the  said  vessel,  shall  be 
accounted  for  on  her  return  ;  and  in  case  anything  shall  be  lost  or  damaged, 
through  their  carelessness  or  insufficiency,  it  shall  be  made  good  by  such 
officer  or  seaman,  by  whose  means  it  may  happen,  to  the  master  and  own- 
ers of  the  said  vessel. 

And  it  is  hereby  expressly  agreed,  that  should  the  said  ship  on  the  said 
voyage  be  seized,  detained,  or  fined,  for  smuggling  tobacco,  or  any  other 
article,  by  one  or  more  of  the  undersigned  sailors,  cooks,  or  stewards,  they 
shall  all  be  responsible  for  the  damages  thence  resulting,  and  shall  severally 
forfeit  their  wages,  and  all  their  goods  and  chattels  on  board,  to  the  amount 
of  such  damage,  and  that  the  certificate  of  the  person  or  persoas  who  may 
seize,  detain,  or  fine  the  said  ship  for  smuggling,  signed  by  him  or  them, 
and  verified  by  the  American  consul  at  under  his  seal  of  office, 

shall  be  conclusive  evidence  of  the  facts  therein  stated,  in  all  courts  what- 
soever, especially  and  as  to  the  fact  that  smuggling  had  been  committed, 
the  individual  or  individuals  by  whom  the  same  had  been  committed,  the 
amount  of  the  fine  imposed  therefor  upon  the  said  ship,  the  incidental  ex- 
penses thereon,  and  the  number  of  days  the  said  ship  was  detained  in  con- 
sequence thereof.  No  grog  allowed,  and  none  to  be  put  on  board  by  the 
crew;  and  no  profane  language  allowed,  nor  any  sheath-knives  permitted 
to  be  brought  or  used  on  board. 

And  whereas,  it  is  customary  for  the  officers  and  seamen,  while  the  vessel 
is  in  port,  or  while  the  cargo  is  delivering,  to  go  on  shore  at  night  to  sleep, 
greatly  to  the  prejudice  of  such  vessel  and  freighters,  be  it  further  agreed  by 
the  said  parties,  that  neither  officer  nor  seaman  shall,  on  any  pretence  what- 
ever, be  entitled  to  such  indulgence,  but  shall  do  their  duty  by  day  in  dis- 
charge of  the  cargo,  and  keep  such  watch  by  night  as  the  master  shall  think 
necessary  to  order  relative  to  said  vessel  or  cargo;  and  whereas  it  frequently 
happens  that  the  owner  or  captain  incurs  expenses  while  in  a  foreign  port, 
relative  to  the  imprisonment  of  one  or  more  of  his  officers  or  crew,  or  in  the 
attendance  of  nurses,  or  in  the  payment  of  board  on  shore  for  the  benefit  of 
such  person  or  persons :  now  it  is  understood  and  agreed  by  the  parties  here- 
unto, that  all  such  expenditures  as  may  be  incurred  by  reason  of  the  forego- 
ing premises  shall  be  charged  to,  and  deducted  out  of  the  wages  of,  any  offi- 
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cer  or  such  one  of  the  crew  by  whose  means  or  for  whose  benefit  the  same 
shall  have  been  paid. 

And  whereas,  it  often  happens  that  part  of  the  cargo  is  embezzled  after 
being  safely  delivered  into  lighters,  and  as  such  losses  are  made  good  by  the 
owners  of  the  vessel,  be  it  therefore  agreed  by  these  presents,  that  whatever 
officer  or  seaman  the  master  shali  think  proper  to  appoint,  shall  take  charge 
of  her  cargo  in  the  lighters,  and  go  with  it  to  the  lawful  quay,  and  there 
deliver  his  charge  to  the  vessels  husband,  or  his  representative,  to  see  the 
same  safely  landed. 

That  each  seaman  or  mariner  who  shall  well  and  truly  perform  the  above- 
mentioned  voyage  (provided  always  that  there  be  no  desertion,  plunderage, 
embezzlement,  or  other  unlawful  acts  commiltedon  the  said  vessel's  cargo  or 
stores)  shall  be  entitled  to  the  payment  of  the  wages  or  hire  that  may  become 
due  to  him  pursuant  to  this  agreement,  as  to  their  names  is  severally  affixed 
and  set  forth  :  Provided,  nei  ertheless,  that  if  any  of  the  said  crew  disobey 
the  orders  of  the  said  master  or  other  officer  of  the  said  vessel,  or  absent 
himself  at  any  time  without  liberty,  his  wages  due  at  the  time  of  such  dis- 
obedience or  absence  shall  be  forfeited  ;  and  in  case  such  person  or  persons 
so  forfeiting  wages  shall  be  reinstated  or  permitted  to  do  further  duty,  it  shall 
not  do  away  such  forfeiture.  It  being  understood  and  agreed,  by  the  said 
parties,  that  parol  proof  of  the  misconduct,  absence,  or  desertion  of  anv 
officer  or  any  of  the  crew  of  said  vessel,  may  be  given  in  evidence  at  anv  trial 
between  the  parties  to  this  contract,  any  act,  law,  or  usage  to  the  contrary 
thereof  notwithstanding. 

In  Testimony  Whereof,  and  for  the  due  performance  of  each  and  every 
of  the  above-mentioned  articles  and  agreements,  and  acknowledgment  of 
their  being  voluntarily,  and  without  compulsion  or  any  other  clandestine  means 
being  used,  agreed  to  and  signed  by  us,  we  have  each  and  every  of  us  here- 
unto affixed  our  hands,  the  month  and  day  against  our  names  as  hereunder 
written. 

And  it  is  hereby  understood  and  mutually  agreed,  by  and  between  the 
parties  aforesaid,  that  they  will  render  themselves  on  board  the  said  vessel, 
on  or  before  the  day  of 

19  at  o'clock  in  the  noon. 

This  is  signed  by  all  the  officers  and  crew,  under  seventeen 
columns,  which  give  the  following  particulars  :  Date  of  entry, 
names,  stations,  birthplace,  age,  height  in  feet  and  inches,  wages 
per  month,  advance  wages,  advance  abroad,  hospital  money,  time 
of  service  in  months  and  days,  whole  wages,  wages  due,  sureties, 
witness.  On  the  back  of  this  instrument  is  usually  a  receipt  in 
full  in  the  following  words.  It  should  be  remarked,  however, 
that  the  sailor's  discharge  of  all  demands  for  assault  and  battery, 
or  imprisonment,  etc.,  is  of  little,  if  any,  legal  force. 
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We,  the  undersigned,  late  mariners  on  board  the 
on  her  late  voyage  described  on  the  other  side  of  this  instrument,  and  now 
performed  to  this  place  of  payment,  do  hereby,  each  one  for  ourselves,  with 
our  signatures,  acknowledge  to  have  received  of  agent 

or  owner  of  said  the  full  sum  hereunder  set  against  our 

names  ;  being  in  full  amount  of  our  wages  for  our  services,  and  all  demands 
for  assault  and  battery,  or  imprisonment,  of  whatever  name  or  nature,  against 
said  her  owners  or  officers,  to  the  day  or  date  here- 

under also  set  against  our  names. 

{Signatures^ 
(96.) 
A  Bottomry  Bond. 
Know  all  Men  by  these  Presents,  That  I  (name  of  the  master  or  of 
the  owner  if  the  Bond  is  made  by  him),  now  master  and  commander  of  the 
or  vessel  called  the  of  the  burden  of 

tons,  or  thereabouts,  now  lying  in  the  port  of 
am  held  and  firmly  bound  unto  {name  of 

'>>ke  lender  who  is  the  obligee  of  the  Bond) 

♦«i  the  sum  of  lawful  money  of  the  United  States  of 

America,  to  be  paid  to  the  said  or  to 

certain  attorney   ,  executors,  administrators,  or  assigns  ; 
for  which  payment,  well  and  truly  to  be  made,  I  bind  myself,  my  heirs,  exec^ 
utors,  and  administrators,  and  also  the  said  vessel,  her  tackle,  apparel,  and 
-  furniture,  firmly  by  these  presents.     Sealed  with  my  seal,  at 
this  day  of  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and 

"Whereas,  The  above  bounden     {name  of  the  obligor)  has  been  obliged 
\o  take  up  and  borrow,  and  hath  received  of  the  said 

»"or  the  use  of  the  said  vessel,  and  for  the  purpose  of  fitting  the  same  for  sea, 
the  sum  of  lawful  money  of  the  United  States  of 

America,  which  sum  is  to  be  and  remain  as  a  lien  and  bottomry  on  the  said 
vessel,  her  tackle,  apparel,  and  furniture, 

at  the  rate  or  premium  of  {state  the  rate  of  the  maritime  interest)  for  the 
voyage.  In  consideration  whereof,  all  risks  of  the  seas,  rivers,  enemies, 
fires,  pirates,  &c.,  are  to  be  on  account  of  the  said  {name  of  the  lender). 
And  for  the  better  security  of  the  said  sum  and  premium,  the  said  master 
doth,  by  these  presents,  hypothecate  and  assign  over  to  the  said 

heirs,  executors,  administrators,  and  assigns,  the  said  vessel,  her 
tackle,  apparel,  and  furniture. 

And  it  is  hereby  declared,  that  the  said  vessel,  is  thus  hypothe- 

cated and  assigned  over  for  the  security  of  the  money  so  borrowed,  and 
taken  up  as  aforesaid,  and  shall  be  delivered  for  no  other  use  or  purpose 
wnatever,  until  this  bond  is  first  paid,  together  with  the  premium  hereby 
agreed  to  be  paid  thereon. 
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Now  the  Condition  of  this  Obligation  is  such.  That  if  the  above 
bounden  {the  borrower)  shall  well  and  truly  pay,  or 

cause  to  be  paid,  unto  the  said         {the  lender) 

the  just  and  full  sum  of  .  lawful  money  as  aforesaid,  being  the 

sum  borrowed,  and  also  the  premium  aforesaid,  at  or  before  the  expiration 
of  days  after  the  arrival  of  the  said  vessel  at 

then  this  obligation,  and  the  said  hypothecation,  to  be  void  and  of  no  effect, 
otherwise  to  remain  in  full  force  and  virtue.  Having  signed  and  executed 
two  bonds  of  the  same  tenor  and  date,  one  of  which  being  accomplished,  the 
other  to  be  void  and  of  no  effect. 

{Signature)    {Seal.) 
Signed,  Sealed,  and  Delivered  in  the  Presence  of 

I  do  not  give  the  form  of  a  Respondentia  Bond.  This  con- 
tract is  now  unusual,  and  is  made  only  when  some  specia] 
emergency  calls  for  it,  and  must  then  be  framed  to  suit  thar 
emergency,  and  express  the  special  terms  of  the  bargain, 
The  -foregoing  form,  in  connection  with  what  is  said  of 
Respondentia  Bonds  in  the  text,  and  the  points  in  which  they 
resemble  Bottomry  Bonds  and  those  in  which  they  differ  from 
them,  will  enable  any  one  to  frame  a  Respondentia  Bond  suited 
to  most  cases. 

(97.) 

Oath  or  AflQ.rmation  of  Consignee  or  Agent. 
District  and  Port  of  Philadelphia.     I  {name  of  the  consigner) 

do  solemnly  and  truly  swear  {or  affirm)  that  the  invoice  and  bill  of  ladinjj 
now  presented  by  me  to  the  collector  of  ,  are  the  true  and 

only  invoice  and  bill  of  lading  by  me  received,  of  all  the  goods,  wares,  and 
merchandise,  imported  in  the  {natne  of  the  vessel)  whereof 

is  master,  from  for  account  of  any  person 

whomsoever,  for  whom  I  am  authorized  to  enter  the  same  :  that  the  said 
invoice  and  bill  of  lading  are  in  the  state  in  which  they  were  actually 
received  by  me,  and  that  I  do  not  know  nor  believe  in  the  existence  of  any 
other  invoice,  or  bill  of  lading  of  the  said  goods,  wares,  and  merchandise  ; 
that  the  entry  now  delivered  to  the  collector  contains  a  just  and  true 
account  of  the  said  goods,  wares,  and  merchandise  according  to  the  said 
invoice  and  bill  of  lading ;  that  nothing  has  been,  on  my  part,  noT  to  my 
knowledge,  on  the  part  of  any  other  person,  concealed  or  suppressed, 
whereby  the  United  States  may  be  defrauded  of  any  part  of  the  duty  lawfully 
due  on  the  said  goods,  wares,  and  merchandise,  and  that  if,  at  any  time 
hereafter,  I  discover  any  error  in  the  said  invoice,  or  in  the  account  now 
rendered  of  the  said  goods,  wares,  and  merchandise,  or  receive  any  other 
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invoice  of  the  same,  I  vil)  '«iomcdiately  make  the  same  known  to  the  col- 
lector of  the  district 

And  I  do  further  solemnly  and  truly  swear  {or  affirm)  that,  to  the  best  of 
my  knowledge  and  belief,  {name  and  residence  of  the  owner  of  the 

goods)  is  owner  of  the  goods,  wares,  and  merchandise,  mentioned  in  the 
annexed  entry  ;  that  tlie  invoice  now  produced  by  me  exhibits  the  actual 
cost,  or  fair  market-value,  of  the  said  goods, 

wares,  and  merchandise,  all  the  charges  thereon,  and  no  other  or  different 
d'f^onnt,  bounty,  or  drawback,  but  such  as  has  been  actually  allowed  on  the 
t  "^t-  this  day  of  19 

{Signature.) 
JBefore  me,  Collector. 

(98.) 
Custom  House  Power  of  Attorney.    No.  201. 

Know  all  Men  by  these  Presents,  That  I  {name  of  principal) 

Ao  make,  constitute,  and  appoint  {name  of  attorney)  my  true  and  lawful 

iittorney  for  me,  and  in  my  name  and  stead,  to  enter  in  due  form  of  law,  at 
the  Custom  House  in  the  city  of  all  goods,  wares,  and 

merchandise,  which  have  been  imported  or  may  hereafter  be  imported,  by 

or  which  have  arrived,  consigned,  01 
may  hereafter  arrive,  consigned  to  ,  or  in  which 

or  may  be  interested  or  concerned. 

And  for  me  and  in  my  name  and  stead  to  sign,  seal,  execute,  and  deliver 
ull  and  every  bond  and  bonds  which  may  be  required  to  secure  the  duties 
ihereon,  or  for  the  transportation  or  exportation  of  the  same  ;  or  any  other 
lx)nd  or  bonds  required  by  the  revenue  laws  or  the  regulations  of  tlie 
Treasury  Department  of  the  United  States,  or  the  collector  of  the  customs 
of  the  district  of  relative  to  any  such  merch:indise  ;  f  r 

which  may  be  necessary  to  obtain  the  debenture  and  debentures,  upon  sucli 
of  the  said  goods,  wares,  and  merchandise  as  may  be  exported  for  me  or  on 
my  account.  To  have,  take,  and  receive  all  debentu'.e  certificates  to  I  e 
issued  thereupon  for  me  and  in  my  name 

to  indorse,  assign,  and  transfer  the  same  ;  or  have,  take,  and  receive  l'  e 
m-^neys  due  and  to  grow  due  thereon  :  And  generally,  as  my  attorney  to  do, 
transact,  and  perform  all  custom-house  business  of  what  kind  soever,  in 
which  I  am  or  may  be  interested  or  concerned,  as  fully  and  effectually  10 
all  intents  and  purposes,  as  I  if  present  there  in  person  could  do  ;  also  to 
set  my  seal  to  any  instrument  which  may  be  necessary  in  the  premises,  an  1 
the  same  to  acknowledge  for  me  to  be  my  deed  ;  and  generally  to  do  and 
perform  all  things  relating  to  the  premises,  which  I  could  lawfully  do,  )f 
personally  present,  and  as  fully  and  effectually  to  every  intent  and  purpose, 
although  the  same  should  seem  to  require  more  precise  or  special  authority 
than  is  herein  expressed.  And  especially  authorizing  and  empowering  my 
said  attorney,  for  me  and  in  my  name  and  stead  to  sign,  seal,  execute,  and 
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deliver  all  bonds  of  indemnity  and  other  specialties,  and  also  all  othei 
documents  which  may  be  necessary  for  effecting  the  premises  ;  hereby  ratify- 
ing all  and  whatsoever  my  said  attorney  may  lawfully  do  by  virtue  hereof. 

And  I  hereby  further  authorize  my  said  attorney  at  any  time,  and  from 
time  to  time  at  his  discretion,  by  proper  letters  of  attorney,  to  substitute 
any  other  person  or  persons  for  himself  in  my  place,  and  the  same  at  his 
pleasure  to  revoke  ;  hereby  giving  to  the  sulistitute  or  substitutes,  as  fu'l 
power  and  authority  in  the  premises  as  is  hereby  given  to  my  said  attorney. 
And  also  hereby  ratifying  and  confirming  all  and  every  act,  matter,  and 
thing  that  my  said  attorney  or  his  substitute  or  sul)stitules  may  db  in  the 
premises,  by  virtue  of  these  presents. 

And  it  is  hereby  declared  and  understood,  that  this  power  shall  be  and 
remain  in  full  force  and  virtue  until  revoked  by  written  notice  given  to  the 
collector. 

In  "Witness  Whereof,  I   have   hereunto    set  my  hand   and   seal   this 
day  of  19 

{Signature^        {Seal.) 
Signed,  Sealed,  and  Delivered  in  Presence  of 

State  of 
Be  it  Known,  That  on  the  day  of  19 

personally  appeared  and 

acknowledged  before  me  the  foregoing  power  of  attorney  to  be 
free  act  and  deed. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  seal  of  office 
the  day  of  19 

(99.) 

Maritime  Protest. 
UNITED  STATES  OF  AMERICA. 

Notary, 
State  of  County  of 

By  this  Public  Instrument  of  Protest,  Be  it  known,  that  on  the 

day  of  in  the  year  of  our  Lord  one  thousand   nine 

nundred  and  before  me,  a  Notary  Public  in 

and  for  the  State  of  County  of  and  dwelling  in 

the  city  of  ,  State  of  ,  duly  commissioned  and 

sworn,  personally  came  and  appeared  {narnes  of  all  the  parties  who 

make  the  protest,  with  a  description  of  each  of  them,  as  to  occupation  and 
residence)  which  said  appearers,  after  having  been  duly  sworn  by 

me,  the  said  notary,  upon  the  Holy  Evangelists  of  Almighty  God,  voluntarily, 
freely,  and  solemnly  declare  and  depose  as  follows,  to  wit :  that  the 
{name  of  the  vessel,  describing  her  generally),  on  the  day  of 

in  the  year  19  sailed  from  the  port  of 
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bound  for  the  port  of  with  a  cargo  of 

that  when  they  started,  as  aforesaid,  the  said  was  stout, 

stanch  and  strong ;  had  her  cargo  well  and  sufficiently  stowed  and  secured  ; 
was  well  manned,  tackled,  victualled,  apparelled  and  appointed  ;  and  was  in 
every  respect  fit  for  the  voyage  she  was  about  to  undertake  :  And  thereafter, 
on  the  day  of  in  the  year  19  {here  must  be  set 

forth  with  some  minuteness  the  place  of  atiy  accident  or  loss,  and  the  circum- 
stances of  the  occurrence) 

Now,  therefore,  because  of  the  premises,  and  as  all  the  loss,  damage  and 
injury  which  already  have  or  may  hereafter  appear  to  have  happened  or 
accrued  to  the  said  or  her  said  cargo,  has  been  occasioned 

solely  by  the  circumstances  hereinbefore  stated,  and  cannot  nor  ought  not 
to  be  attributed  to  any  insufficiency  of  the  said  or  default  of 

him,  the  said  his  officers  or  crew  ;  he  now  requires  me, 

the  said  notary,  to  make  his  protest  and  this  public  act  thereof,  that  the 
same  may  serve  and  be  and  remain  in  full  force  and  virtue,  as  of  right  shall 
appertain.     And  thereupon  the  said  doth  protest, 

and  I,  the  said  notary,  at  his  special  instance  and  request,  do,  by  these 
presents,  publicly  and  solemnly  protest  against  winds,  weather  (awdfw^ar- 
ever  else  catised  the  loss,  as  fre,  pirates,  Ss^c),  and  against  all  and  everj 
accident,  matter  and  thing,  had  and  met  with  as  aforesaid,  whereby  or  by 
means  whereof  the  said  or  her  cargo,  already  has,  or 

hereafter  shall  appe.-.r  to  have  suffered  or  sustained  damage  or  injury,  for 
all  losses,  costs,  charges,  expenses,  damages,  and   injury,  which    the   said 
the  owner  or  owners  of  the  said  or  the 

owners,  freighters  or  shippers  of  her  said  cargo,  or  any  other  person  <tr 
persons  concerned  in  either,  already  have  or  may  hereafter  pay,  sustain, 
incur,  or  be  put  unto  by,  through,  or  on  account  of  the  premises,  or  for 
which  the  insurer  or  insurers  of  the  said  or  her  cargo, 

is  or  are  respectively  liable  to  pay,  or  make  contribution  or  average,  accord- 
ing to  custom,  or  their  respective  contracts  or  obligations  ;  so  that  no  pait 
of  such  losses  and  expenses  already  incurred,  or  hereafter  to  be  incurred, 
do  fall  upon  him,  the  said  his  officers  and  crew. 

We,  {repeat  here  the  names  of  the  appearers)  do  solemnly  swear  that 

the  foregoing  statement  is  correct,  and  contains  a  true  account  of  all  the  facts 
and  circumstances  of  the  case,  to  the  best  of  our  knowledge. 

{Signatures  of  all  the  appearers.) 

Thus  Done  and  Protested,  at  my  office,  in  the  city  of  ,  this 

day  of  in  the  year  01  our  Lord  one  thousand 

nine   hundred  and 

Notary  Public,  County  of  State  of 

To  all  to  whom  these  Presents  shall  come,  I,  Notary 

Public,  duly  commissioned  and  qualified,  residing  at  ,  in  the 

County  of  and  State  of  ,  do  hereby  certify 
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that  the  foregoing,  purporting  to  be  a  copy  of  the  protest  of  the  master  and 

a  part  of  the  crew  of  the  bearing  date  the 

day  of  last,  is  a  true  and  correct  copy  of  said  protest,  which 

was  made  before  me,  examined  and  compared  with  the  original  draft  of  th« 

same,  drawn  up  and  recorded  in  my  office,  in  Book  page 

and  following : 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand,  and  affixed  my 
aotarial  seal,  this  day  of  A.D.  19 

(Signature.)     {Seal.) 
(100.) 

A  Steamboat  "Warrant,  as  used  in  the  "Western  States. 
Know  all  Men  by  these  Presents,  That  we  {name  of  debtor^ 

as  principal,  and  {names  of  owners  of  the  steamboat)  owners  of  the 

steamboat  as  security,  are  held  and 

firmly  bound  unto  (name  of  creditor)  in  the  sum  of 

dollars,  for  the  payment  of  which  we  bind  ourselves,  our  heirs,  executors, 
and  administrators,  firmly  by  these  presents.  Sealed  with  our  seals,  and 
dated  this  day  of  nineteen  hundred 

and 

The  Condition  of  the  above  Obligation  is  such,  That,  whereas,  the 
said  {name  of  creditor)  as  plaintiff  has  sued  out  of  the  office  of 

justice  of  the  peace,  a  warrant  against  the  steamboat  {nam§ 

of  the  steamboat)  returnable  forthwith ;  being  on  a  demand  for  the  sum  of 
dollars,  and  cents. 

Now,  if  the  said  {name  of  the  debtor)  shall  satisfy  the  amount  which 

shall  be  adjudged  to  be  owing  and  due  to  the  said  plaintiff  in  the  determina- 
tion of  said  suit,  together  with  all  costs  accruing,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force. 

{Signatures.)     {Seals.) 
Approved,  {Sheriff  or  Constable.) 


CHAPTER  XXVI. 

MARINE  INSURANCE, 


SECTION  I. 
HOW  THE   CONTRACT   OF   INSURANCE   IS   MADE. 

At  the  present  day  insurance  is  seldom  made  by  individual*. 

Formerly,  this  was  the  universal  custom  in  our  commercial  cities. 

Afterwards,  companies  were   incorporated  for  the  purpose  of 
24 
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making  insurance  on  ships  and  their  cargoes  ;  and  the  manifold 
advantages  of  this  method  have  caused  it  to  supersede  the  other. 
But  an  insurance  company  is  not  bound  to  insure  for  all  who 
offer,  and  it  has  been  held  that  an  action  will  not  lie  against 
insurers  for  combining  not  to  insure  for  a  certain  person,  how- 
ever malicious  their  motive  may  be. 

The  contract  of  insurance  binds  the  insurer  to  indemnify  the 
insured  against  loss  or  injury  to  certain  property  or  interests 
which  it  specifies,  from  certain  perils  which  it  also  specifies. 
The  consideration  for  this  obligation  on  the  part  of  the  insurer 
is  the  premium  paid  to  the  insurer,  or  promised  to  be  paid  to 
him,  by  the  insured. 

The  instrument  in  which  this  contract  is  expressed  is  called 
a  Policy  of  Insurance.  But  no  instrument  is  essential  to  the 
validity  of  the  contract ;  for  if  the  proposals  of  the  insured  are 
written  in  the  usual  way  in  the  proposal  book  of  the  insured, 
and  signed  by  their  officer  with  the  word  "done,"  or  "accepted," 
or  in  any  usual  way  to  indicate  that  the  bargain  is  made,  it  is 
valid,  although  no  policy  be  delivered  ;  and  it  would  be  construed 
as  an  insurance  upon  the  terms  expressed  in  the  policy  com- 
monly used  by  that  company. 

If  proposals  are  made,  on  either  side,  by  letter,  and  accepted 
by  the  other  party,  also  by  letter,  this  is  a  valid  contract  of 
insurance  as-soon  as  the  party  accepting  has  mailed  his  letter 
to  that  effect,  if  he  have  not  previously  received  notice  of  a  with- 
drawal of  the  proposals. 

The  form  of  the  policy  is  generally  that  which  has  been  used 
for  many  years  both  in  England  and  in  this  country,  with  such 
changes  and  modifications  only  as  will  make  it  express  more 
accurately  the  bargain  between  the  parties.  And  for  this  pur- 
pose it  may  be  and  is  varied  at  pleasure. 

It  is  subscribed  only  by  the  insurers  ;  but  binds  both  parties. 
The  insured  are  bound  for  the  premium,  although  no  note  is 
given.  The  date  may  be  controlled  by  evidence  showing  wheD 
it  was  made  and  delivered  ;  but  if  delivered  after  its  date,  it 
takes  effect  at  and  from  its  date,  if  that  were  the  intention  of  th^ 
parties. 

It  may  be  effected  on  application  of  an  agent  of  the  insured. 
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if  he  have  full  authority  for  this  purpose ;  which  need  not  be  in 
writing.  But  a  mere  general  authority,  even  if  it  related  to 
commercial  matters,  or  to  a  ship  itself,  as  that  of  a  "  ship's  hus 
band,"  is  not  sufficient. 

A  party  may  be  insured  who  is  not  named,  if  "for  whom  it 
may  concern,"  or  words  of  equivalent  import,  are  used.  But  a 
party  who  seeks  to  come  in  under  such  a  clause  must  show  that 
he  was  interested  in  the  property  insured  at  the  time  the  insur 
ance  was  made,  and  that  he  was  in  the  contemplation  of  the 
party  asking  insurance.  The  phrase  "on  account  of  owners  at 
the  time  of  loss,"  or  an  equivalent  phrase,  will  bring  in  those 
who  were  intended,  if  they  owned  the  property  when  the  loss 
occurred,  although  there  were  assignments  and  transfers  between 
the  time  of  insurance  and  the  loss. 

Each  person  whose  several   interest  is  actually  insured  by 
jiny  such  general  phrase  may  demand  or  sue  in  his  own  name. 

If  the  nominal   insured  is  described  as  "  agent "  generally, 
Ihis  is  equivalent  to  "for  all  whom   it   may  concern."     And  an 

insurance  "for "  will  be  read  as  for  all  whom  it  may  coi> 

cern,  if  that  were  intended.  So,  if  the  designation  of  the  insured 
be  common  to  many  persons,  the  intention  of  the  parties  must 
decide  for  whom  it  is  made.  Whatever  is  written  on  any  part 
of  the  sheet  containing  the  policy,  or  even  on  a  separate  paper, 
if  referred  to  or  signed  by  the  parties  as  a  part  of  the  policy,  is 
thereby  made  a  part  of  it. 

But  things  said  by  either  party  while  making  their  bargain, 
i>x  written  on  other  paper,  and  not  so  referred  to  or  signed,  form 
/lo  part  of  it.  The  policy  may  expressly  provide  that  its  terms 
.shall  be  made  definite,  especially  as  to  the  property  insured,  by 
subsequent  indorsements  or  additions.  Thus,  it  is  very  common 
to  insure  property  to  a  certain  amount,  "from  A  to  B,  on  board 
ship  or  ships,  as  shall  hereafter  be  indorsed  on  this  policy. 
A.nd  when  this  or  any  equivalent  phrase  is  used,  the  insure- 
requests  the  insurers  to  indorse  on  the  policy  the  name  of  the 
vessel,  and  the  amount  shipped,  as  soon  as  he  has  notice  of  it. 

Alterations  may  be  made  at  any  time  by  consent.  But  a 
material  alteration  by  either  party,  without  the  consent  of  the 
other,  renders  the  contract  void ;  although  it  was  made  honestly, 
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in  the  hope  or  belief  of  its  being  assented  to.  A  court  of  equity 
will  correct  a  material  mistake  of  fact. 

A  policy  may  be  assigned,  and  the  assignee  may  sue  in  the 
name  of  the  assignor.  If  the  loss  is  made  by  the  policy  payable 
"to  order"  or  "to  bearer,"  it  will  then  by  negotiable  by  indorse- 
ment  or  delivery,  but  it  is  not  certain  that  the  transferee  can 
even  then  sue  in  his  own  name.  In  New  York  and  some  other 
States,  not  only  these  assignees,  but  other  assignees  of  debts  of 
contracts,  may  sue  in  their  own  names. 

If  the  insured  transfers  the  property,  unaccompanied  by  a 
transfer  of  the  policy  with  consent  of  the  insurer,  this  dis- 
charges the  policy,  unless  it  was  expressly  made  for  the  benefit 
of  whoever  should  be  owner  at  the  time  of  the  loss,  as  before 
stated.  There  is  usually  a  clause  to  the  effect  that  the  policy 
is  void  if  assigned  without  the  consent  of  the  insurers.  But  this 
does  not  apply  to  an  assignment  by  force  of  law,  as  in  a  case  of 
insolvency,  or  in  a  case  of  death.  And  after  a  loss  has  occurred, 
the  claim  against  the  insurers  is  always  assignable  like  any  other 
debt.  And  a  seller  who  remains  in  possession  of  the  property 
as  trustee  for  tlie  purchaser,  or  a  mortgagor  retaining  possession, 
may  retain  the  policy,  and  preserve  his  rights. 

SECTION   II. 

THE  INTEREST  OF  THE  INSURED. 

The  Contract  of  Insurance  is  a  contract  of  indemnity  tor 
loss.  The  insured  must,  therefore,  be  interested  in  the  p,op 
erty  at  the  time  of  the  loss.  The  value  to  be  paid  for  may 
be  agreed  upon  beforehand,  and  expressed  in  the  policy, 
which  is  then  called  a  valued  policy ;  or  left  to  be  ascer- 
tained by  proper  evidence,  and  the  policy  is  then  called  an 
open  policy. 

This  valuation,  if  in  good  faith,  is  binding  on  both  parties, 
even  if  it  be  very  high  indeed.  But  a  wager  policy,  that  is, 
one  without  interest,  is  void  ;  and  although  there  be  some 
interest,  the  valuation  may  still  be  so  excessive  as  to  be  open 
to  the  objection  that  the  interest  is  a  mere  cover,  and  that  the 
contract  is  void  because  only  one  of   wager.      The   valuation 
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IS  void  if  fraudulent  in  any  respect ;  as  if  it  cover  an  illegal 
interest  or  peril.  And  in  this  case  the  fraud  vitiates  and 
avoids  the  whole  contract,  and  the  insured  recovers  nothing. 
And  if  the  valuation  is  gross  and  excessive,  fraud  may  be 
presumed. 

The  insured  may  apply  his  valuation  to  the  whole  property, 
or  to  that  part  of  it  which  he  wishes  to  insure  ;  thus  he  may 
cause  himself  to  be  insured  for  one-half  of  a  cargo,  the  whole 
of  which  is  valued  at  $20,000,  or  for  one-half,  which  half  is 
valued  at  $20,000;  and  if  the  policy  says,  "Insured  $15,000  on 
half  of  the  ship  Scipio  (or  on  her  cargo),  valued  at  $20,000," 
whether  it  is  meant  that  the  whole  ship  (or  cargo)  is  valued  at 
$20,000,  or  the  half  only  that  is  insured,  will  be  determined  by 
a  reasonable  construction  of  the  language  used.  If  he  owns  the 
whole,  the  valuation,  in  general,  will  be  held  to  apply  to  the 
whole ;  and  only  to  a  part,  if  he  owns  only  a  part. 

He  may  value  one  thing  insured,  and  not  another ;  or 
may  value  the  same  thing  in  one  policy,  and  not  in  another ; 
and  then  the  valuation  does  not  affect  the  policy  which  does  not 
contain  it.  If  only  a  part  of  the  goods  included  in  the  valuation 
are  on  board  and  at  risk,  it  applies  to  them  in  due  proportion  to 
their  value. 

A  valuation  of  an  outward  cargo  may  be  taken  as  a  valu- 
ation of  a  return  cargo,  substituted  for  the  other  by  purchase, 
and  covered  by  the  same  policy.  And  a  valuation  will  cover 
the  insured's  whole  interest  in  the  thing  valued,  including 
the  premium,  unless  a  different  purpose  is  expressed  or  indi- 
cated. 

A  valuation  of  freight  applies  to  the  freight  of  the  whole 
cargo,  and  if  a  part  only  be  at  risk,  it  applies  in  proportion. 
And  it  applies  either  to  the  whole  voyage,  or  to  freight  earned 
by  voyages  which  form  parts  of  the  whole,  as  may  be  intended 
and  expressed. 

If  profits  are  insured  as  such,  they  are  generally  valued,  but 
may  be  insured  by  an  open  policy.  If  they  are  valued,  the  loss 
of  the  goods  on  which  the  profits  were  to  have  been  made, 
implies  in  this  country  a  loss  of  the  valued  profits,  without  proof 
that  there  would  have  been  any  profit  whatever ;  it  seems  to  be 
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necessary  in  England  to  show  that  there  would  have  been  somv 
profit,  and  then  the  valuation  attaches. 

It  is  very  common  to  insure  profits,  in  fact,  without  saying 
anything  about  them,  by  a  valuation  of  the  goods  sufficiently 
high  to  include  all  the  profits  that  can  be  made  upon  them. 

In  an  open  policy,  where  the  value  insured  is  to  be  deter- 
mined by  evidence,  the  value  of  the  property — whether  ship 
or  goods — which  is  insured,  is  its  value  when  the  insurance 
took  effect,  including  the  premium  of  insurance ;  as  the  law 
of  insurance  intends  indemnifying  the  assured  as  accurately 
as  may  be  for  all  his  loss.  If  a  ship  be  insured,  its  value 
throughout  the  insurance  is  the  same  as  at  the  beginning,  with- 
out allowance  for  the  effect  of  time  upon  it.  And  all  its 
appurtenances,  in  a  mercantile  sense  of  this  phrase,  enter  into 
its  value. 

While  the  value  of  the  property  does  not  vary  with  time, 
the  interest  of  the  insured  at  the  time  of  the  loss  (which  may 
be  the  whole,  or  half,  or  any  other  part)  is  that  on  w^hich  he 
founds  his  claim.  Thus,  if  an  owner  of  a  ship  is  insured  $20,000 
on  ship  A.  B.,  valued  at  $30,000,  and  afterwards  sells  half  of  the 
ship,  and  it  is  subsequently  lost,  he  recovers  only  $10,000. 
But  if  he  owned  half  originally,  and  insured  that,  and  before 
the  loss  acquired  the  other  half,  he  recovers  only  for  the  half 
insured. 

Generally,  the  value  of  goods  is  their  invoice  price,  with  all 
those  charges,  commissions,  wages,  etc.,  which  enter  into  the 
cost  to  the  owner  when  the  risk  commences.  The  drawback  is 
not  deducted ;  and  the  expenses  incurred  after  the  risk  begins, 
as  for  freight,  etc.,  are  not  included.  And  the  rate  of  exchange 
at  the  beginning  of  the  risk  is  taken. 

SECTION  III. 

THE   INTEREST    WHICH    MAY    BE   INSURED. 

A  MERE  possibility  or  expectation  cannot  be  insured,  but 
any  actual  interest  may  be.  If  one  has  contracted  to  buy  goods, 
he  may  insure  them,  and  will  recover  if  the  property  be  in  him 
at  the  time  of  the  loss  ;  for  if  they  are  ther  destroyed,  it  will  be 
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his  loss.      (For  what  is  meant  by  the  property  being  in  him,  see 
the  chapter  on  Sales.) 

If  one  has  taken  on  himself  certain  risks,  or  agreed  to  indem- 
nify another  for  them,  he  may  insure  himself  against  the  same 
risks.  The  policy  may  express  and  define  the  interest  in  such 
a  way  that  any  change  in  the  nature  of  it  will  discharge  the 
insurance.  If  it  is  not  so  defined  and  declared,  a  change,  as 
from  the  interest  of  an  owner  to  that  of  a  mortgagor,  or  01  a 
mortgagee,  will  not  defeat  the  policy. 

A  mere  indebtedness  to  a  party  on  account  of  property  gives 
the  creditor  no  insurable  interest ;  thus,  one  who  repaired  a 
house  or  a  ship  cannot  insure  the  house  or  ship  merely  because 
the  owner  owes  him  ;  but  if  the  creditor  has  a  lien  on  the  prop- 
erty, this  is  an  insurable  interest.  And,  generally,  every  bailee 
or  party  in  possession  of  goods,  with  a  lien  on  them,  may  insure 
them.  And  a  lender  on  bottomry  or  respondentia  may  insure 
the  ship  or  goods.  And  any  persons  who  have  possession  of 
property,  or  a  right  to  possession,  and  may  legally  make  a  profit 
out  of  it,  as  factors  on  commission,  consignees,  or  carriers,  may 
insure  their  interest. 

If  a  mortgagee  be  insured,  and  recovers  from  the  insurers, 
he,  generally,  at  least,  transfers  to  them  the  security  for  his 
debt,  or  accounts  with  them  for  its  value  ;  because,  to  the  extent 
of  that  security,  he  has  met  with  no  loss,  and,  if  he  did  not 
transfer  it,  would  recover  his  money  twice.  It  should,  however, 
be  added  that  where  a  mortgagee,  or  one  having  a  lien,  insures 
his  own  interest  in  property,  a  payment  of  a  loss  to  him  by  the 
insurers  does  not  discharge  the  debt  for  which  the  mortgage  or 
the  lien  is  the  security.  Where,  however,  the  mortgagee  is 
trustee  for  the  mortgagor,  as  where  the  mortgagor  causes  insur- 
ance to  be  made  on  the  premises,  payable  to  the  mortgagee  in 
case  of  loss,  or  where  the  mortgagee  effects  insurance  at  the 
expense  of  the  mortgagor,  with  his  consent,  payment  by  the 
insurers  would  go  in  discharge  of  the  debt. 

A  policy  usually  adds  to  the  description  of  the  property, 
"lost  or  not  lost."  This  phrase  makes  the  policy  retrospective; 
and  attaches  it  to  the  property  if  that  existed  when,  by  the  terms 
of  the  policy,   the    insurance  began,    whether  this  were  for  a 
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voyage  or  for  a  certain  time,  although  it  had  ceased  to  exist 
when  the  policy  was  made. 

An  interest  which  was  originally  valid  and  sufficient  cannot 
be  defeated  by  that  which  threatens,  but  does  not  complete  an 
actual  divestment  of  the  interest  in  property ;  therefore,  not 
by  attachment,  or  an  execution  for  debt ;  nor  by  liability  to 
seizure  by  government  for  forfeiture  ;  nor  a  right  in  the  seller 
to  stop  the  goods  in  transitu ;  nor  capture ;  because,  after  all 
these,  the  property  may  remain  in  or  return  to  the  insured. 
But  sale  on  execution,  actual  seizure  by  government  and  for- 
feiture, stoppage  in  transitiiy  or  condemnation  by  court  as 
lawful  prize,  divest  the  property,  and  therefore  discharge  the 
insurance. 

The  insurance  never  attaches  if  the  interest  is  illegal  origi- 
nally ;  and  it  is  discharged  if  the  interest  becomes  illegal 
subsequent  to  the  insurance,  or  if  an  illegal  use  of  the  subject- 
matter  of  the  insurance  is  intended.  And  any  act  is  illegal 
which  is  prohibited  by  law,  or  made  subject  to  a  penalty.  The 
effect  would  be  the  same  if  the  policy  opposes  distinctly  the 
principles  and  the  purposes  of  law,  as  wagering  policies  do. 

Mariners,  or  mates,  are  not  permitted  by  the  law-merchant 
to  insure  their  wages,  but  may  insure  goods  on  board,  bought 
with  their  wages  ;  and  one  legally  interested  in  the  wages  of  a 
mariner  may  insure  them  ;  as  one  to  whom  they  are  assigned  by 
order  or  otherwise.  A  master  may  insure  his  wages,  commis- 
sions, or  any  profit  he  may  make  out  of  his  privilege. 

An  unexecuted  intention  of  illegality,  if  not  distinctly  acted 
upon,  will  not  defeat  a  policy ;  nor  a  remote  and  incidental  ille- 
gality ;  as  smuggling  stores  on  board,  or  not  having  on  board 
the  provisions  required  by  law ;  nor  a  change  from  legality  to 
illegality,  which  cannot  be  proved  or  supposed  to  be  known  to 
the  insured.  And  upon  these  questions,  the  court,  if  the  case 
be  balanced,  will  incline  to  the  side  of  legality.  A  cargo  may 
be  insured  which  is  itself  lawful,  but  was  purchased  with  the 
proceeds  of  an  illegal  voyage. 

If  a  severable  part  of  a  cargo  or  a  voyage  is  legal,  it  may  be 
insured,  by  itself,  although  other  parts  are  illegal.  But  if  a  part 
of  the  whole  property  insured  together  is  illegal,  this  avoids  the 
whole  policy. 
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A  compliance  with  foreign  registry  laws  is  not  necessary,  and 
with  our  own  probably  is  not,  to  sustain  the  insurance  of  an 
actual  owner  in  good  faith 

Freight  is  a  common  subject  of  insurance.  In  common  con- 
versation, this  word  means  sometimes  the  cargo  carried,  and 
sometimes  the  earnings  of  the  ship  by  carrying  the  cargo.  The 
latter  is  the  meaning  in  mercantile  law,  and  especially  in  the  law 
of  insurance.  It  includes  in  insurance  law  the  money  to  be 
paid  to  the  owner  of  a  ship  by  the  shipper  of  goods,  and  also 
the  earnings  of  an  owner  by  carrying  his  own  goods  ;  and  the 
amount  to  be  paid  to  the  owner  by  the  hirer  of  his  ship,  and 
also  the  profits  of  such  hirer,  either  by  carrying  his  own  goods, 
or  by  carrying,  for  pay,  the  goods  of  others. 

An  interest  in  freight  begins  as  soon  as  the  voyage  is  deter- 
mined  upon,  and  the  ship  is  actually  ready  for  sea,  and  goods  are 
on  board,  or  are  ready  to  be  put  on  board,  or  are  promised  to  be 
put  on  board  by  a  contract  which  binds  the  owner  of  the  goods 
to  put  them  on  board,  for  that  voyage. 

If  a  ship  is  insured  on  a  voyage  which  is  to  consist  of  many 
passages,  and  sails  without  cargo,  but  a  cargo  is  ready  for  her, 
or  contracted  for  her  at  the  first  port  she  is  to  reach  and  sail 
from,  the  owner  has  an  insurable  interest  in  the  freight  from  the 
day  on  which  she  sails  from  his  home  port. 

If  one  makes  advances  towards  the  freight  he  is  to  pay,  and 
this  is  to  be  repaid  to  him  by  the  ship-owner  if  the  freight  is 
not  earned,  the  advancer  has  no  insurable  interest  in  what  he 
Advances  ;  but  if  he  is  to  lose  it,  without  repayment,  if  the  ship 
be  lost  or  the  freight  not  earned,  he  has  an  insurable  interest 

SECTION  IV. 

PRIOR    INSURANCE. 

Our  marine  policies  generally  provide  for  this  by  a  claus 
■tt^,  the  effect  that  the  insurer  shall  be  liable  only  for  so  much  of 
the  property  as  a  prior  insurance  shall  not  cover.  The  second 
covers  what  the  first  leaves,  the  third  what  the  second  leaves, 
and  so  on  ;  dud  as  soon  as  the  whole  value  of  the  property  is 
covered,  the  remainder  of  that  policy,  and  the  subsequent  poll' 
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cies,  have  no  effect.  This  priority  relates  not  merely  to  the 
date  of  the  instrument,  but  to  the  actual  time  of  insurance. 
Sometimes  the  policy  provides  that  the  insured  shall  recover 
only  the  same  proportion  of  the  whole  loss  which  the  amount 
insured  in  that  policy  is  of  the  whole  amount  insured  by  all  the 
policies  on  the  whole  property. 

Where  no  provision  is  made  in  the  policies  as  to  priority,  all 
are  insurers  alike,  but  all  together  only  of  the  whole  value  at 
risk.  The  insured,  therefore,  may  recover  of  any  one  insurer 
at  his  election,  and  this  insurer  may  compel  the  others  to  con- 
tribute to  him  in  proportion  to  their  respective  insurances. 

Insurances  may  be  not  successive,  but  simultaneous,  and 
then  no  clause  as  to  prior  policies  has  any  application,  for  then 
no  policy  is  prior  to  another,  and  all  the  insurances  are  liable 
pro  rata.  They  are  simultaneous,  if  said  to  be  so  in  the  policies, 
which  is  common  ;  or  if  made  on  the  same  day,  and  bearing  the 
same  date,  and  there  is  no  evidence  as  to  which  waS,  in  fact, 
first  made. 

SECTION  V. 

DOUBLE   INSURANCE   AND    RE-INSURANCE. 

If  there  be  double  insurance,  either  simultaneously  or  by 
successive  policies  in  which  priority  of  insurance  is  not  pro- 
vided for,  we  have  seen  that  all  are  insurers,  and  liable  each  in 
proportion ;  thus,  if  all  the  policies  cover  twice  the  value  of  the 
property  insured,  each  policy  is  valid  for  one-half  of  its  own 
amount. 

But  there  is  no  double  insurance,  unless  all  the  policies  insure 
the  very  same  subject-matter,  against  the  same  risks,  and,  taken 
together,  exceed  its  whole  value. 

Many  insurances  of  the  same  subject-matter,  for  the  benefit 
of  different  parties,  do  not  constitute  double  insurance. 

Re-insurance  is  lawful ;  for  whoever  insures  another  has 
assumed  a  risk  against  which  he  may  cause  himself  to  be 
insured.  This  is  often  done  by  companies  who  wish  to  close 
their  accounts,  to  lessen  their  risks,  or  get  rid  of  some  speciaJ 
risk. 


EXPRESS  WARRANTIES. 


379 


SECTION  VI. 

THE   MEMORANDUM. 

This  word  is  retained,  because  the  English  policies  have 
attached  to  them  a  note  or  memorandum  providing  that  the 
insurers  shall  not  be  liable  for  any  loss  upon  certain  articles 
therein  enumerated  (and  thence  called  memorandum  articles), 
unless  it  be  total,  or  greater  than  a  certain  percentage.  In  our 
policies,  the  same  thing  is  provided  for,  but  usually  by  a  clause 
contained  in  the  body  or  in  the  margin  of  the  policy.  The  gen- 
eral purpose  is  to  guard  against  a  liability  for  injuries  which  may 
very  probably  not  arise  from  maritime  peril,  because  the  articles 
are  in  themselves  perishable  ;  but  which  injuries  it  might  not 
be  easy  to  refer  to  the  precise  causes  which  produced  them 
Thus,  grain,  fish,  hides,  fruit,  etc.,  are  very  liable  to  be  some- 
what injured  on  the  voyage,  and  if  there  has  been  bad  weather, 
or  a  greater  leak  than  usual,  it  is  impossible  to  say  whether  these 
goods  have  lost  value  from  their  own  decay,  or  from  a  peril  of 
the  sea.  It  is  therefore  provided,  that  the  insurers  shall  ncA 
pay  unless  there  be  a  total  loss  by  a  sea-peril,  which  ends  all 
question,  or  so  large  a  loss  as  ten  or  twenty  per  cent.;  for  this 
could  hardly  happen  without  visible  and  certain  cause.  And 
then,  if  the  cause  was  shown  to  be  not  a  peril  insured  against, 
the  insurers  would  not  be  liable. 

The  perishable  articles  thus  excepted,  and  the  percentage  of 
loss  necessary  to  charge  the  insurers,  vary  very  much  at  differ- 
ent times  and  in  different  States. 

SECTION  VII. 

EXPRESS    WARRANTIES. 

A  STIPULATION  or  agreement  in  the  policy,  that  a  certain 
thing  shall  be  or  shall  not  be,  is  an  express  warranty.  And 
every  warranty  must  be,  if  not  strictly,  at  least  accurately  conv 
plied  with.  Nor  is  it  an  excuse  that  the  thing  is  not  mate- 
rial ;  or  that  the  breach  was  not  intended,  or  not  known  ;  or  that 
it  was  caused  by  an  agent  of  the  insured.  A  warranty  is 
equally  effectual  if  written  upon  a  separate  paper,  but  referred 
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to  in  the  policy  itself  as  a  warranty.  And  the  direct  assertion 
or  allegation  of  a  fact  may  constitute  a  warranty. 

If  the  breach  of  the  warranty  exists  at  the  commencement 
of  the  risk,  it  avoids  the  whole  policy,  although  the  warranty 
was  complied  with  afterwards  and  before  a  loss,  and  although 
all  other  risks  were  distinct  from  that  to  which  the  warranty 
related.  Thus,  if  a  vessel  is  warranted  "  coppered,"  and  she  is 
not  coppered,  and  is  lost  by  the  ignition  of  cotton  in  the  hold. 
Here,  the  breach  of  the  warranty,  that  is,  the  want  of  the  cop- 
per, has  nothing  to  do  with  the  loss ;  but  the  insurers  would  be 
discharged. 

If  the  breach  occur  after  the  risk  begins,  and  before  a  loss, 
and  is  not  caused  or  continued  by  the  fault  of  the  insured,  the 
insurers  are  held  ;  and  so  they  are  if  a  compliance  with  the  war- 
ranty becomes  illegal  after  the  policy  attaches,  and  it  is  therefore 
broken. 

The  usual  subjects  of  express  warranty  are,  first,  the  owner- 
ship of  the  property,  which  is  chiefly  important  as  it  secures 
the  neutrality,  or  freedom  from  war-risks,  of  the  property 
insured.  The  neutrality  of  the  ship  and  of  the  cargo  must  be 
proved  by  the  ship's  having  on  board  all  the  usual  and  regular 
documents.  False  papers  may,  however,  be  carried  for  com- 
mercial purposes,  either  when  leave  is  given  by  the  insurers,  or 
when  it  is  permitted  by  a  known  and  established  usage. 

If  neutrality  is  warranted,  it  must  be  maintained  by  a  strict 
adherence  to  all  the  rules  and  usages  of  a  neutral  trade  or  em. 
ployment.  Without  warranty,  every  neutral  ship  is  bound  to 
respect  a  blockade  which  legally  exists  by  reason  of  the  presence 
of  an  armed  force  sufficient  to  preserve  it,  and  of  which  the 
neutral  has  knowledge. 

The  second  most  common  express  warranty  is  that  of  the 
time  of  the  ship's  sailing.  She  sails  when  she  weighs  anchor 
or  casts  off  her  fastenings,  and  gets  under  way,  if  the  intention 
be  to  proceed  at  once  to  sea  without  further  delay.  She  must 
have  been  actually  under  way.  But  if  she  moves  with  the 
intention  of  prosecuting  her  voyage,  this  is  sufficient.  But  if 
not  entirely  ready  for  sea,  she  has  not  sailed  by  merely  moving 
down  the  harbor.     If  she  moves,  being  ready  and  intended  for 
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sea,  but  is  afterwards  accidentally  and  compulsorily  delayed, 
this  is  a  sailing.  Nor  is  the  warranty  complied  with  by  leaving 
a  place  to  return  to  it  immediately ;  or  by  going  from  one  port 
of  the  coast  or  island,  which  she  is  warranted  to  leave,  to 
another.  If  the  ship  is  warranted  "in  such  a  harbor  or  port," 
or  "where  the  ship  now  is,"  this  means  at  the  time  of  the 
insurance.  And  "warranted  in  port"  means  the  port  of 
insurance,  unless  another  port  is  expressed  or  distinctly  indica- 
ted. 

SECTION  VIII. 

IMPLIED   WARRANTIES. 

The  most  important  of  these  warranties — which  the  law 
implies,  or  makes  for  the  parties  without  their  saying  anything 
about  them,  although  they  may,  if  they  please,  make  them  for 
themselves — is  that  of  seaworthiness.  By  this  is  meant,  that 
every  person  who  asks  to  be  insured  upon  his  ship,  by  the  mere 
force  and  operation  of  law,  warrants  that  she  is,  in  every 
respect, — hull,  sails,  rigging,  officers,  crew,  provisions,  imple- 
ments, papers,  and  the  like, — competent  to  enter  upon  and 
prosecute  that  voyage  at  the  time  proposed,  and  encounter 
safely  the  common  dangers  of  the  sea.  If  this  warranty  be  not 
complied  with,  the  policy  does  not  attach,  whether  the  breach 
be  known  or  not,  unless  there  is  some  peculiar  clause  in  the 
policy  waiving  this  objection. 

If  the  ship  be  seaworthy  and  the  policy  attaches,  no  subse- 
quent breach  discharges  the  insurers  from  their  liability  for  a 
loss  previous  to  the  breach.  Even  if  the  policy  does  not  attach 
at  the  beginning  of  the  voyage,  if  the  unseaworthiness  be 
capable  of  prompt  and  effectual  remedy,  and  be  soon  and 
entirely  remedied,  the  policy  may  then  attach.  If  the  insurance 
is  "at  and  from"  a  port,  there  is  no  implied  warranty  in  the 
nature  of  a  condition  precedent  to  the  attaching  of  the  policy, 
that  the  vessel  shall  be  then  seaworthy  in  the  sense  of  being  fit 
for  sea,  and  it  is  sufficient  if  she  is  portworthy.  But  the  policy 
is  avoided  if  she  goes  to  sea  in  an  unseaworthy  condition.  The 
general  rule  is,  that,  if  unseaworthiness  prevents  the  policy 
from  attaching  at  the  proper  commencement  of  the  risk,  the 
contract  becomes  a  nullity. 


382  MARINE  INSURANCE. 

If  she  becomes  unseaworthy  in  the  course  of  the  voyage, 
from  a  peril  insufficient  to  produce  it  in  a  sound  vessel,  this  may 
be  evidence  of  inherent  weakness  and  original  unseaworthiness; 
and  then  the  policy  never  attached.  But  if  originally  seaworthy, 
and  by  any  accident  made  otherwise,  the  policy  continues  to 
attach  until  she  can  be  restored  to  a  seaworthy  condition  b} 
reasonable  endeavors.  And  the  general  rule  is,  that  she  must 
be  so  restored  as  soon  as  she  can  be.  It  is  the  duty  of  the  master 
to  repair  her  as  soon  as  he  can ;  by  the  aid  of  another  ship  if 
that  may  be,  but  if  otherwise,  not  to  keep  her  at  sea  if  she  can 
readily  make  a  port  where  she  can  be  made  seaworthy ;  and  not. 
to  leave  that  port  until  she  is  seaworthy.  It  is  the  rule  that  a 
ship  must  not  leave  a  port  in  an  unseaworthy  condition,  if  she 
could  there  be  made  seaworthy;  if  she  does,  the  insurers  are  no 
longer  held.  But  their  liability  may  be,  not  destroyed,  but  only 
suspended,  if  the  seaworthiness  be  cured  at  the  next  port, 
especially  if  that  be  not  a  distant  port. 

There  cannot  possibly  be  a  definite  and  universal  standard 
for  seaworthiness.  The  ship  must  be  fit  for  her  voyage  or  for 
her  place.  But  a  coasting  schooner  needs  one  kind  of  fitness, 
a  freighting  ship  to  Europe  another,  a  whaling  ship  another,  a 
ship  insured  only  while  in  port  another.  So  as  to  the  crew,  or 
provisions,  or  papers,  or  a  pilot,  or  certain  furniture,  as  a 
chronometer  or  the  like ;  or  the  kind  of  rigging  or  sails.  In 
all  these  respects,  much  depends  upon  the  existing  and  estab- 
lished usage.  There  is,  perhaps,  no  better  test  than  this;  the 
ship  must  have  all  those  things,  and  in  such  quantity  and  of 
such  quality  as  the  law  requires,  provided  there  is  any  positive 
rule  of  law  affecting  them  ;  and  otherwise  such  as  would  be 
deemed  requisite  according  to  the  common  consent  and  usage 
of  persons  engaged  in  that  trade.  And  the  reason  for  this  rule 
is,  that  this  is  exactly  what  the  insurers  have  a  right  to  expect, 
and  if  the  insured  intend  anything  less,  or  the  insurers  desire 
anything  more,  it  should  be  the  subject  of  special  bargain. 

If  a  policy  be  intended  to  attach  when  a  ship  is  at  sea,  the 
ship  must  be  seaworthy  in  that  sense  and  in  that  way  in  which 
a  ship  of  her  declared  age,  size,  employment,  and  character, 
after  being  at  sea  for  that  time,  under  ordinary  circumstances. 
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ought  to  be  in,  and  may  be  expected  to  be  in  by  all  concerned. 
The  standard  of  seaworthiness  is  to  be  found  from  the  usage 
and  understanding  of  merchants,  at  the  i)lace  where  the  ship 
belongs,  and  not  at  that  where  the  ship  is  insured. 

SECTION  IX. 

REPRESENTATION    AND    CONCEALMENT. 

If  there  be  an  affirmation  or  denial  of  any  fact,  or  an  allega- 
tion which  would  lead  the  mind  to  a  conclusion,  whether  made 
orally  or  in  writing,  or  by  exhibition  of  any  written  or  printed 
paper,  or  by  a  mere  inference  from  the  words  of  the  policy, 
before  the  making  of  the  policy,  or  at  the  making,  and  the  same 
be  false,  and  tend  to  procure  for  him  who  makes  it  the  bargain, 
or  some  advantage  in  the  bargain,  it  is  a  misrepresentation. 
And  it  is  the  same  thing,  whether  it  refers  to  a  subject  concern- 
ing which  some  representations  were  necessary,  or  otherwise. 

Concealment  is  the  suppression  of  a  fact  not  known  to  the 
other  party,  referring  to  the  pending  bargain,  and  material 
thereto. 

A  misrepresentation  or  a  concealment  discharges  the  in. 
surers.  To  have  this  effect,  it  must  continue  until  the  risk 
begins,  and  then  be  material. 

It  is  no  defence  that  it  was  innocent,  and  arose  from  inad- 
vertence or  misapprehension,  because  the  legal  obligation  of  a 
full  and  true  statement  is  absolute ;  nor  that  the  insurers  were, 
not  influenced  by  it,  if  it  were  wilfully  made  with  intention  to 
deceive. 

If  it  be  in  its  nature  temporary,  and  begins  after  the  risk 
begins,  and  ends  before  a  loss  happens,  the  insurers  are  not 
discharged.  And  if  it  relate  to  an  entirely  separate  subject^ 
matter  of  insurance,  as  the  goods  only,  and  has  no  effect  upon 
the  risk  as  to  the  rest,  as  the  ship,  for  example,  it  discharge 
the  insurers  only  as  to  that  part.  Ignorance  is  never  an  excuse, 
if  it  be  wilful  and  intentional.  If  one  says  only  he  believes  so 
and  so,  the  fact  of  his  belief  in  good  faith  is  sufficient  for  him. 
But  if  he  says  that  is  true  of  which  he  does  not  know  whether 
it  be  true  or  false,  and  it  is  actually  false,  it  is  the  same  misrep. 
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resentation  as  if  he  knew  it  to  be  false.     If  a  statement  relate 
to  the  future,  a  future  compliance  or  fulfilment  is  necessary. 

Any  statement  in  reply  to  a  distinct  inquiry  will  be  deemed 
material ;  because  the  question  implies  that  the  insurer  deems 
it  material.  On  the  other  hand,  the  insured  is  not  bound  to 
communicate  any  mere  expectation  or  hope  or  fear;  but  only 
all  the  facts  material  to  the  risk. 

SECTION  X. 

WHAT   THINGS    SHOULD   BE   COMMUNICATED. 

Not  only  ascertained  facts  should  be  stated  by  the  insured, 
,but  intelligence,  and  mere  rumors,  if  of  importance  to  the  risk ; 
and  it  has  been  held  that  intelligence  known  to  his  clerks  would 
be  generally  presumed  to  be  known  to  him  ;  and  it  is  no  defence, 
that  the  things  have  been  found  to  be  false.  It  has  been  held 
that  an  agent  was  bound  to  state  that  his  directions  were  sent 
him  by  express ;  because  this  indicated  an  emergency.  If  the 
voyage  proposed  would  violate  a  foreign  law  not  generally 
known,  this  should  be  stated. 

It  is  impossible  to  give  any  other  criterion  to  determine 
what  should  be  communicated  than  the  rule  that  everything 
should  be  stated  which  might  reasonably  be  considered  in 
estimating  the  risk.  And  so  everything  of  any  kind  which  the 
insurer  might  reasonably  wish  to  take  into  consideration  in 
estimating  the  value  of  the  risk  which  he  is  invited  to  assume. 

The  question,  however,  being  one  of  concealment  as  it 
affects  the  estimation  of  the  risk,  it  is  obvious  that  the  insured 
need  not  state  to  the  insurer  things  which  he  already  knows ; 
and  by  the  same  reason,  he  is  not  bound  to  state  things  which 
the  insurer  ought  to  know,  and  might  be  supposed  to  know. 

If  either  party  says  to  the  other  so  much  as  should  put  the 
other  upon  inquiry  in  reference  to  a  matter  about  which  inquiry 
is  easy  and  would  lead  to  information,  and  the  other  party 
makes  no  inquiry,  his  ignorance  is  his  own  fault,  and  he  must 
bear  the  consequences  of  it. 

An  intention,  which,  if  carried  into  effect,  would  discharge 
the  insurers,  as,  for  example,  an  intention  to  deviate,  need  not 
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be  stated,  unless  the  intention  itself  can  be  shown  to  affect  the 
risk.  So  a  past  damage  to  the  property  need  not  be  stated, 
unless  it  affects  its  present  probability  of  safety. 

A  false  statement  that  other  insurers  have  taken  the  risk  on 
such  or  such  terms  is  a  misrepresentation ;  but  a  false  state- 
ment by  the  insured  that  he  thinks  they  would  take  it  on  such 
terms  is  not  one,  for  of  this  the  insurers  can  judge  for  them- 
selves. 

Every  statement  or  representation  will  be  construed  ration- 
ally, and  so  as  to  include  all  just  and  reasonable  inferences.  A 
substantial  compliance  with  it  will  be  sufficient;  and  a  literal 
compliance  which  is  not  a  substantial  one  will  not  be  sufficient. 

SECTION  XI. 

THE  PREMIUM. 

This  is  undoubtedly  due  when  the  contract  of  insurance  is 
completed ;  but  in  practice  in  this  country,  the  premium  in 
marine  insurance  is  usually  paid  by  premium  note  on  time,  which 
is  given  at  or  soon  after  the  delivery  of  the  policy.  If  the  policy 
acknowledge  the  receipt  of  the  premium,  and  it  is  not  paid,  this 
receipt  would  be  no  bar  to  an  action  for  it. 

The  premium  is  not  due  if  the  risk  is  not  incurred ;  whether 
this  be  caused  by  the  non-sailing  of  the  ship ;  or  by  one  insured 
on  goods  not  having  goods  on  board ;  or  not  so  much  cargo  as 
he  is  insured  for;  or  by  any  error  or  falsity  in  the  description 
which  prevents  the  policy  from  attaching. 

If  the  premium  be  not  earned,  or  not  wholly  earned,  it  must 
be  returned  in  whole  or  in  part  by  the  insurers  if  it  have  been 
paid;  and  not  charged  in  account  with  the  insured,  if  it  be 
unpaid. 

The  premium  may  be  partially  earned ;  and  then  there  must 
be  a  part  return  only.  As  if  the  voyage  consist  of  several 
passages,  or  of  "  out  and  home  "  passages,  and  these  are  not 
connected  by  the  policy  as  one  entire  risk;  or  if  the  insured  has 
some  goods  at  risk,  but  not  all  which  he  intended  to  insure. 

It  is,  however,  an  invariable  rule,  that  if  the  whole  risk 
attaches  at  all,  that  is,  if  there  be  a  time,  however  short,  during 
25 
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which  the  insurers  might,  in  case  of  loss  from  a  sea-peril,  be 
called  on  for  the  whole  amount  they  insure,  there  is  to  be  no 
return  of  premium. 

In  this  country,  insurers  usually  retain  one-half  of  one  per 
cent,  of  a  returnable  policy.  And  our  policies  contain  a  clause 
permitting  the  insurers  to  set  off  the  premium  due  against  a 
loss,  whether  the  note  be  signed  by  the  insured  or  by  another 
person. 

SECTION  XII. 

THE   DESCRIPTION   OF   THE    PROPERTY    INSURED. 

The  description  must  be  such  as  will  distinctly  identify  the 
property  insured,  as  by  quantity,  marks,  and  numbers,  or  a 
reference  to  the  fact  of  shipment,  or  the  time  of  sliipment,  oi 
the  voyage,  or  the  consignee  ;  or  in  some  similar  and  satisfactory 
way ;  and  no  mere  mistake  in  a  name,  or  otherwise,  vitiates  the 
description  if  it  leaves  it  sufficiently  certain.  If  different  ship- 
ments come  within  the  policy,  the  insured  may  attach  it  to 
either  by  his  declaration,  which  may  be  done  after  the  loss,  pro- 
vided this  appears  to  have  been  the  intention  of  the  parties. 
"Cargo,"  "goods  on  board,"  "merchandise,"  mean  much  the 
same  thing ;  and  do  not  attach  to  ornaments,  clothing,  or  the 
like,  owned  by  persons  on  board  and  not  intended  for  commer- 
cial purposes.  "Property"'  is  the  word  of  widest  and  almost 
unlimited  meaning.  "Ship"  or  "vessel"  includes  all  that 
belongs  to  it  at  the  time, — even  sextants  or  chronometers 
belonging  to  the  ship-owner,  and  by  him  appropriated  to  the 
navigation  of  the  ship.  So  it  includes  all  additions  or  repairs 
made  during  the  insurance. 

The  phrase  "  a  return  cargo  "  will  generally  apply  to  a  home- 
ward cargo  of  the  party  insured  in  the  same  ship,  however  it  be 
procured;  but  the  phrases  "proceeds"  and  "returns"  are 
generally  regarded  as  limited  to  a  return  cargo  bought  by  means 
of  the  outward  cargo.  And  neither  of  these,  or  any  similar 
phrases,  will  apply  to  the  same  cargo  brought  back  again,  unless 
it  can  be  shown,  by  the  usage,  or  other  admissible  evidence, 
that  this  was  the  intention  of  the  parties. 

The  nature  of  the  interest   of    the    insured    need    not   be 
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specified,  unless  peculiar  circumstances,  closely  connecting  this 
interest  with  the  risk,  make  this  necessary.  But  either  a  mort- 
gagor or  a  mortgagee,  a  charterer,  an  assignee,  a  consignee,  a 
trustee,  or  a  carrier,  may  insure  as  on  his  own  property,  and 
without  describing  the  exact  nature  of  his  interest. 

SECTION  XIII. 

THE   PERILS    COVERED    BV    THE   POLICY. 

The  policy  enumerates,  as  the  causes  of  loss  against  which 
it  insures.  Perils  of  the  Sea,  Fire,  Piracy,  Theft,  Barratry, 
Capture,  Arrests,  and  Detentions  ;  and  "  all  other  perils,"  by 
which  is  meant,  by  construction  of  law,  all  other  perils  of  a 
like  kind  with  those  enumerated. 

It  is  a  universal  rule,  that  the  insurers  are  liable  only  for 
extraordinary  risks.  The  very  meaning  of  "seaworthiness," 
which  the  insured  warrants,  is  that  the  ship  is  competent  to 
encounter  with  safety  all  ordinary  perils.  If  she  be  lust  or 
injured,  and  the  loss  evidently  arose  from  an  ordinary  peril,  as 
from  common  weather,  or  the  common  force  of  the  waves,  tiie 
insurers  are  not  liable,  because  the  ship  should  be  able  to  with* 
stand  these  assaults.  And  if  the  loss  be  unexplained,  and  no 
extraordinary  peril  be  shown  or  indicated,  this  fact  would  raise 
a  very  strong  presumption  of  unseaworthiness.  As,  foi 
example,  if  the  vessel  went  down  while  sailing  with  favorable 
winds  on  a  calm  ocean. 

It  is  a  universal  rule,  that  the  insurers  are  never  liable  for  a 
loss  which  is  caused  by  the  quality  of  the  thing  lost.  This  rule 
applies  to  the  ship,  her  rigging  and  appurtenances,  when  worn 
out  by  age  or  hard  service.  But  its  most  frequent  application 
is  to  perishable  goods.  The  memorandum  already  spoken  of 
provides  for  this  in  some  degree.  But  the  insurers  are  liable 
for  the  loss  of  no  article  of  merchandise  whatever,  if  that  loss 
were  caused  by  the  inherent  qualities  or  tendencies  of  the 
article,  unless  these  qualities  or  tendencies  were  excited  to 
action  and  made  destructive  by  a  peril  insured  against.  Thus, 
if  hemp  rots  from  spontaneous  fermentation,  which  cannot 
occur  if  it  be  dry,  the  insurers  are  not  liable  if  the  loss  arose 
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from  the  dampness  which  the  hemp  had  when  laden  on  board ; 
but  if  the  vessel  were  strained  by  tempest,  and  her  seams 
opened,  and  the  hemp  was  in  this  way  wet,  and  then  rotted, 
they  are  liable. 

The  insurers  may  take  upon  themselves  whatever  risks  they 
choose  to  assume.  And  express  clauses  in  a  policy,  or  the 
uniform  and  established  usage  and  construction  of  policies, 
may  throw  upon  them,  as  in  fact  it  does,  a  very  large  liability 
to  the  owner  or  shipper  for  the  effects  of  the  misconduct — ^ 
wilful  or  otherwise — of  the  master  and  crew.  The  clause 
relating  to  barratry,  to  be  spoken  of  presently,  is  of  this  kind. 

If  the  cargo  is  damaged  through  the  fault  of  the  master  oi 
crew,  the  shipper  of  the  cargo  has  a  remedy  against  the  ownei 
of  the  ship.  But  this  does  not  necessarily  discharge  the  insur. 
ers.  If,  however,  he  enforces  his  claim  against  them,  he  is 
bound  to  transfer  to  them  his  claim  against  the  ship-owner. 
For  the  insurers  of  the  cargo,  by  paying  a  loss  thereon,  put 
themselves,  as  it  were,  in  the  position  of  the  shippers,  and 
acquire  their  rights. 

SECTION  XIV. 

PERILS    OF    THE    SEA. 

By  this  phrase  is  meant  all  the  perils  incident  to  navigation ; 
and  especially  those  arising  from  the  wind  and  weather,  the  state 
of  the  ocean,  and  its  rocks  and  shores.  But  it  will  be  remem- 
bered that  the  insurers  take  upon  themselves  only  so  many  cf 
these  as  are  "extraordinary."  Hence,  destruction  by  worms  or 
by  rats  is  not  such  a  peril  as  the  insurers  are  liable  for,  because  it 
is  not  extraordinary.  It  seems  now  settled  that  fire  is  not  in- 
cluded among  "perils  of  the  sea,"  or  "perils  of  the  river." 
But  it  is  usually  mentioned  in  the  policy,  as  one  of  the  risks 
insured  against. 

If  a  vessel  be  not  heard  from,  it  will  be  supposed,  after  a 
reasonable  interval,  that  she  has  perished ;  but  the  law  has  not 
determined  the  length  of  this  interval  with  any  exactness.  The 
presumption  of  law  will  be,  that  she  was  lost  by  an  extraordinary 
peril  of  the  sea,  and,  of  course,  the  insurers  will  be  answerable 
for  her.     But  this  presumption  may  be  rebutted  by  any  suffi- 
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cient  evidence,  as  of  unseaworthiness,  or  any  other  probable 
cause  of  loss. 

SECTION  XV. 

COLLISION. 

Collision  is  a  peril  of  the  sea  which  may  deserve  especial 
notice.  In  the  chapter  on  Shipping,  it  has  been  stated,  that, 
where  a  collision  is  caused  by  the  fault  of  one  of  the  ships,  the 
ship  in  fault  sustains  the  whole  loss  ;  that  is,  it  must  bear  its 
own  loss,  and  must  indemnify  the  othe^  ship  for  the  injury  that 
ship  sustains.  It  has  been  held  that  the  insurers  of  the  ship  in 
fault  are  liable  for  the  whole  of  this  loss,  because  it  is  all  caused 
by  collision,  which  is  a  peril  of  the  sea.  But  the  Supreme  Couri 
of  the  United  States  have  recently  decided  that  the  insurers  are 
not  held  for  more  than  the  loss  directly  sustained  by  the  ship 
they  insure,  that  is,  not  for  the  amount  that  ship  pays  to  the 
other  ship  for  injury  done  to  it. 

SECTION  XVI. 

FIRE. 

This  peril  also  must  come  under  the  common  rule,  that  the 
insurers  will  not  be  held  unless  it  be  caused  by  something 
extraordinary,  and  not  belonging  to  the  inherent  qualities  of  the 
thing  which  takes  fire. 

The  insurers  would  be  held  for  any  direct  and  immediate 
consequences  of  the  fire  ;  and  for  loss  caused  by  the  endeavor  to 
e.xtinguish  it.  It  is,  indeed,  a  general  rule,  that  the  insurers  are 
liable  for  the  loss  or  injury  which  is  the  natural,  direct,  and 
proximate  effect  of  any  peril  insured  against,  although  the  loss 
itself  may  be  only  the  effect  of  a  preceding  loss  ;  as,  if  a  part  of 
the  cargo  was  burned  up,  and  another  part  was  injured  by  water 
used  to  arrest  the  fire,  the  insurers  would  be  liable  for  both  parts. 

SECTION  XVII. 

PIRACY,    ROimERY,    OR    THEFT. 

There  can  be  no  piracy  or  robbery,  without  violence ;  but 
this  is  not  necessary  to  constitute  the  crime  of  theft.  Piracy 
and  robbery  are  most   usually  committed  by  strangers  to  the 
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ship ;  they  may,  however,  be  committed  by  the  crew ;  and  the 
insurers  are  answerable  for  such  a  loss,  unless  it  arose  from  the 
fault  of  the  owner.  Our  policies  now  usually  ha\  e  the  phrase 
"assailing  thieves."  This  excludes  theft  without  violence,  and 
all  theft  by  those  lawfully  on  board  the  vessel,  as  a  part  of  the 
ship's  company.  If,  after  shipwreck,  the  property  is  stolen,  the 
insurers  are  liable,  and  might  be  so  if  there  were  no  insurance 
against  theft,  if  this  was  a  direct  effect  of  the  wrecking. 

SECTION  XVIII. 

HARRATRV. 

This  word  means  any  wrongful  act  of  the  master,  oflficers,  or 
crew,  as  any  fraud,  cheat,  or  trick  done  by  them,  or  either  of 
them,  against  the  owner.  If  he  directed  the  act,  or  consented 
to  it,  or  by  his  negligence  or  default  caused  it, — whether  he 
were  actual  owner,  or  apparent  or  temporary  owner  by  hiring 
the  vessel, — it  is  no  barratry.  But  it  is  not  necessary  that  it 
should  be  done  with  an  intention  hostile  to  him.  For  an  act 
otherwise  barratrous  would  be  none  the  less  so  because  the 
committer  of  it  supposed  it  would  be  for  the  advantage  of  the 
owner. 

The  master  being  appointed  by  the  owner,  and  controlled  by 
him,  many  policies  provide  that  they  do  not  insure  against  bai 
ratry,  if  the  insured  be  the  owner  of  the  ship.  The  purpose  ci 
this  is  obvious  ;  it  is  to  prevent  an  insurance  of  the  owner  against 
the  acts  of  one  for  whom  the  owner  ought  to  hold  himselt 
responsible.  The  effect  of  the  clause  is  to  limit  the  insurance 
against  barratry  to  goods  shipped  by  one  who  is  not  owner  of 
the  vessel. 

As  a  general  rule,  the  insurers  are  liable  for  the  misconduct 
of  the  crew,  when  all  usual  and  reasonable  precautions  have 
been  taken  by  the  owner,  and  his  servant,  the  master,  to  prevent 
such  misconduct. 

SECTION  XIX. 

CAPTURE,   ARREST,   AND   DETENTION. 

The  phrase  which  refers  to  these  perils  is  usually  in  these 
words  :  "  A'^ainst  p.^1  matures  at  sea,  or  arrests,  or  detent'ons  of  all 
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kings,  princes,  and  people."  Almost  every  word  of  this  sentence 
has  been  the  subject  of  litigation  or  of  discussion.  The  pro- 
vision has  been  held  to  apply  not  only  to  captures,  arrests,  or 
detentions  by  public  enemies,  by  foreign  belligerent  powers,  but 
to  those  by  the  very  government  of  which  the  insured  is  himself 
a  subject,  unless  the  same  be  for  a  breach  of  the  law  by  the 
insured.  Then  the  insurers  are  not  liable,  because  they  never 
are  for  the  consequence  of  an  illegal  act  of  the  insured.  By  th 
"  people  "  are  understood  the  sovereign  power  ol  a  State,  what- 
ever be  its  form  of  government.  "  Capture  "  and  *  seizure  "  are 
equivalent;  they  differ  from  "detention"  in  this  respect:  the 
two  former  words  mean  a  taking  with  intent  to  keep  ;  the  latter, 
a  taking  with  intent  to  restore  the  property.  "  Arrest "  is  any 
taking  possession  of  the  property  for  any  hostile  or  judicial 
purpose. 

SECTION  XX. 

THE   GENERAL   CLAUSE. 

This  clause  has  a  very  limited  operation.  We  have  alreadf 
remarked,  that  it  is  usually  restricted  to  perils  of  a  like  kimi 
with  those  already  enumerated  ;  and  although  this  phrase  ha? 
been  declared  to  be  substantial  and  material,  it  might  be  difficult 
to  hold  an  insurer  liable  under  this  clause,  when  he  would  no< 
have  been  liable  under  some  one  of  the  enumerated  perils. 

SECTION  XXI. 

PROHIBITED    TRADE. 

This  is  not  the  same  with  contraband  trade  (which  belong? 
to  war),  although  the  words  are  sometimes  used  as  if  they  wert 
synonymous.  It  is  perfectly  lawful  for  a  ship  to  break  through 
u  blockade  if  it  can,  or  to  carry  arms  or  munitions  of  war  to  a 
belligerent.  This  would  be  contraband  trade.  And  it  is  per 
fectly  lawful  for  the  State  whose  enemy  is  thus  aided,  to  catch 
seize,  and  condemn  the  vessel  that  does  this,  if  it  can.  The 
vessel  takes  upon  itself  this  risk ;  and  it  is  not  covered  by  a 
common  policy,  unless  the  purpose  is  disclosed  and  permitted. 
Prohibited  trade  belongs  to  a  time  of  peace.  It  is  either  trade 
prohibited  by  the  State  to  which  the  ship  belongs, — and  then  it  i? 
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wholly  illegal,  and  the  insurers  are  not  only  not  answerable  under 
a  general  policy  for  a  loss  occasioned  by  this  breach  of  law,  but 
an  express  bargain  to  that  effect  would  itself  be  illegal  and  void ; 
01  it  may  be  trade  prohibited  only  by  a  foreign  State.  And  then 
it  is  not  an  illegal  act  in  the  vessel  by  whose  sovereign  it  is  not 
prohibited.  The  intention  to  incur  this  extra  risk  should  be 
communicated  ;  because  the  insurers  should  be  enabled  to  take 
it  into  consideration.  But  in  practice,  our  policies  generally,  if 
not  universally,  except  expressly  the  risks  arising  from  prohib- 
ited trade. 

The  parties  may  always  agi-ee  to  add  such  risks,  or  except 
such,  as  they  choose. 

SECTION  XXII. 

DEVIATION. 

As  the  insurers  are  entitled  to  know,  either  from  information 
given  them,  or  from  the  known  course  of  the  trade,  what  risks 
they  assume,  it  is  obvious  that  the  insured  have  no  right  to 
change  those  risks,  and  that,  if  they  do,  the  insurers  are  not 
'.leld  to  the  new  risk.  Such  a  change  of  risk  is  called  a  devia- 
tion ;  it  certainly  discharges  the  insurers ;  and  although  the 
word  originally  meant  in  law  what  it  means  commonly,  a  depart- 
ure from  the  proper  course  of  the  voyage,  it  now  means,  in  the 
taw  of  insurance,  any  departure  from  or  change  of  the  risks 
insured  against.  And  it  discharges  the  insurers,  although  it 
does  not  increase  the  risk,  as  they  have  a  right  to  stand  by  the 
exact  bargain  they  have  made.  There  may  be  a  deviation  while 
the  ship  is  in  port ;  or  where  the  insurance  is  on  time,  and  no 
voyage  is  indicated.  And  a  very  slight  deviation  may  suffice  to 
discharge  the  underwriters. 

But  no  deviation  discharges  the  insurers,  or,  in  the  language 
of  the  law,  no  change  or  risk  is  a  deviation,  unless  it  be  volun- 
tary, that  is,  not  if  there  was  or  seemed  to  be  a  sufficient  neces- 
sity for  it. 

The  proper  course — a  departure  from  which  is  a  deviation — 
is  always  the  usual  course,  provided  there  be  a  usage  ;  for  a  mas- 
ter is  not  bound  to  follow  their  track  wherever  one  or  two  have 
gone  before,  but  must  be  allowed  his  own  reasonable  discretion 
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Ii  there  be  no  course  so  well  established  that  every  one  would 
be  expected  to  follow  it,  the  master  must  go  to  his  destined 
port  in  the  most  natural,  direct,  safe,  and  advantageous  way. 

An  extraordinary  and  unnecessary  protraction  of  a  voyage 
would  be  a  deviation.  But  the  mere  length  of  the  voyage,  with- 
out other  evidence,  would  not  prove  this. 

Liberty  policies,  so  called,  are  often  made.  That  is,  the 
insured  is  expressly  permitted  to  do  certain  things,  which,  with- 
out such  permission,  would  constitute  a  deviation.  And  a  large 
proportion  of  the  cases  on  the  subject  of  deviation  have  arisen 
under  these  policies.  Most  of  the  phrases  commonly  used  have 
been  construed  by  the  courts  ;  and  generally  quite  strictly.  A 
liberty  to  "  enter"  a  port,  or  "touch  "  at  a  place,  permits  a  ship 
to  go  in  and  come  out,  but  it  permits  little  delay,  because  for 
delay  the  word  "  stay"  or  "remain  "  is  necessary. 

It  is  certain  that  no  perrnission  is  necessary  foi  any  change 
of  course  or  risk  that  is  made  for  the  saving  of  life,  or  even  for 
the  purpose  of  helping  the  distressed.  Always  provided,  how- 
ever, that  the  change  of  course,  or  the  delay,  was  no  greater  and 
no  longer  continued  than  this  cause  for  it,  actually  and  ration- 
ally considered,  required.  It  is,  however,  equally  well  settled, 
that  a  change  of  course  or  of  risk  for  the  purpose  of  saving 
property  is  a  deviation  not  justified  by  its  cause.  A  delay  for 
the  purpose  of  towing  a  vessel  is  certainly  a  deviation,  unless 
there  are  persons  on  board  the  vessel  which  is  towed,  and  they 
can  be  saved  in  no  other  way. 

Sometimes  it  is  intended  that  a  ship  shall  visit  many  ports, 
and  even  go  backwards  and  forwards,  at  places  between  the  port 
from  which  she  sails  and  that  at  which  the  voyage  is  finally  to 
terminate.  Such  purposes  as  this  are  sometimes  provided  for 
by  a  policy  on  time  ;  and  sometimes  by  express  permission  to  go 
to  and  trade  at  certain  ports. 

If  permission  be  given  to  enter  and  stop  at  a  dozen  differ 
ent  ports,  the  vessel  may  omit  any  of  them,  or  the  whole,  but 
must  visit  in  the  proper  order  all  to  which  she  does  go.  She 
cannot  go  back  and  forth. 

The  substitution  of  a  new  voyage  for  that  agreed  upon  is  of 
course  a  deviation,  and  one  that  can  seldom  or  never  be  justi- 
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fied  by  any  necessity,  so  as  to  carry  the  insurer's  liability  en 
the  new  voyage.  If  an  entirely  new  voyage  is  intended,  and  a 
vessel  sails  upon  it,  but  in  the  same  direction  in  which  she  would 
have  gone  on  the  insured  voyages,  the  policy  never  attaches, 
and  the  premium  is  never  earned,  because  the  ship  never  sails 
on  the  insured  voyage.  But  if  the  ship  is  intended  to  pursue 
the  insured  voyage  to  its  proper  terminus,  but  at  a  certain  point 
of  the  voyage  to  deviate  by  going  into  another  port,  there  is  no 
deviation  until  that  point  is  reached,  and  the  deviation  actually 
begun  ;  because  it  is  certain  that  no  mere  intention  to  deviate 
discharges  the  insurers  until  it  is  carried  into  execution ;  and 
they  are  liable  for  a  loss  happening  before  the  deviation, 

SECTION  XXIII. 

THE   TERMINI    OF   THE    VOYAGE,    AND    OF   THE   RISK. 

These  must  be  distinctly  stated,  whether  they  be  termini  of 

time  or  place.     A  policy  from to ,  or  from  B  to 

,  or  from to  B,  would  be  void.     Nor  would  it  be 

any  better  if  the  termini  were  named  with  apparent  distinctness, 
but  in  such  wise  as  to  mean  nothing,  or  nothing  sufficiently  cer- 
tain. 

A  policy  takes  effect  from  its  date,  if  the  bargain  was  then 
complete,  although  not  delivered  until  afterwards.  And  it  may 
be  remarked,  that,  if  there  be  an  unreasonable  delay  in  the  sail- 
ing of  the  vessel,  the  policy  never  attaches,  for  the  bargain  is 
considered  as  annulled. 

A  policy  on  a  vessel  "  at  "  such  a  place  attaches  when  she 
is  there  in  safety.  But  if  there  were  a  policy  "to"  a  place,  and 
another  was  made  out  between  the  same  parties  "at,"  or  "at 
and  from,"  the  same  place,  the  law  would  presume  that  the  par- 
ties intended  that  the  second  policy  should  attach  whenever  the 
first  one  ceased  by  the  arrival  of  the  ship,  without  reference  to 
the  condition  of  the  ship  or  her  peril  at  the  time. 

A  policy  on  goods  attaches  to  them  at  the  time  when  it 
would  have  attached  to  the  vessel  had  she  been  insured.  The 
extent  which  should  be  given  to  the  meaning  of  the  word  "  port " 
is  sometimes  a  question  of  some  difficulty  ;  but  in  general  all 
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places  are  within  a  port  which  belong  to  it  by  mercantile  usage 
and  acceptance,  although  not  within  the  same  municipal  or  legal 
precinct. 

"  At  and  from  "  covers  a  vessel  in  a  port,  as  well  as  after  she 
leaves  it.  "  From  "  only  covers  the  vessel  after  she  gets  under 
way.  "  At  and  from,"  applied  to  goods,  does  not  cover  them  in 
the  port  when  they  are  on  shore  and  warehoused,  nor  until  they 
become  subject  to  marine  risk,  by  being  water-borne.  They  are, 
however,  covered,  not  only  when  they  reach  the  ship,  but  as 
soon  as  they  are  put  on  board  of  boats  or  lighters,  or  any  other 
usual  water  conveyance  to  the  ship.  And  if  insured  to  a  port, 
they  continue  covered  after  they  leave  the  ship  by  any  usual 
conveyance  for  the  shore,  until  they  are  safely  landed.  The 
word  "at,"  applied  to  an  island  or  a  coast,  may  embrace  all  the 
ports  therein,  and  cover  the  ship  while  sailing  from  one  to 
another.  "  To  a  port  and  a  market,"  covers  a  voyage  to  the 
port,  and  thence  to  every  place  to  which,  by  mercantile  usage 
or  reasonable  construction,  a  ship  may  go  thence  in  search  of  a 
market  ;  and  even  to  return  to  that  port,  if  honestly  with  intent 
to  learn  there  where  a  market  could  be  found. 

If  the  insurance  be  to  "a  port  of  discharge,"  this  does  not 
terminate  if  the  vessel  goes  to  a  port  for  inquiry,  or  for  needful 
refreshment  or  repair.  If  it  be  "a  final  port  of  discharge,"  the 
insurance  ceases  upon  such  parts  of  the  cargo  as  are  left  at  one 
port  or  another,  and  continues  on  the  ship,  and  on  all  the  goods 
on  board,  until  arrival  at  the  port  where  they  will  be  finally  di;iw 
charged. 

It  is  generally  provided  in  time  policies,  that,  if  the  vessel  be 
at  sea  at  the  expiration  of  the  time  agreed  on,  the  risk  shall  con- 
tinue until  her  arrival  at  a  port  of  discharge,  or  at  her  port  ot 
destination.  If  then,  before  the  expiration  of  the  time,  she  is 
actually  at  sea,  or  has  broken  ground  for  the  voyage,  or  if,  when 
the  time  expires,  she  is  in  a  port  of  necessity  or  restraint,  she  is 
considered  at  sea,  but  not  otherwise. 

The  English  policies  and  our  own  contain  a  provision  that 
the  insurance  continues  on  the  ship  "  until  she  shall  be  arrived 
and  moored  twenty-four  hours  in  safety  ; "  and  on  the  goods 
until  they  be  "landed,"  or  "  safely  landed." 
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Under  this  clause,  the  ship  is  insured  until  moored  in  safety, 
so  far  as  the  perils  insured  against  are  concerned,  but  not 
against  the  peculiar  and  local  dangers  of  the  port,  or  the  possi- 
bility that  a  tempest  there  might  injure  her  when  moored  ;  for 
these  dangers  continue  to  exist  as  long  as  she  stays  there,  and 
the  liability  of  the  insurers  would  never  terminate.  If  she 
enters  the  harbor,  and,  before  she  is  moored,  is  blown  off,  or 
ordered  into  quarantine,  she  is  insured  until  this  delay  ceases 
and  she  is  safely  moored  in  port.  And  if  before  or  within  the 
twenty-four  hours  a  dangerous  storm  begins,  but  does  no  dam- 
age to  her  until  after  the  expiration  of  the  twenty-four  hours, 
the  risk  has  terminated,  and  the  insurers  are  not  liable. 

SECTION  XXIV. 

TOTAL   LOSS    AND   ABANDONMENT. 

The  law  of  insurance  recognizes  an  actual  total  loss,  and 
also  a  constructive  total  loss.  It  is  actual  w^hen  the  whole  prop- 
erty passes  away,  as  by  submersion  or  destruction  by  fire.  It 
fii  a  constructive  total  loss  when  the  ship  or  goods  are  partially 
destroyed,  and  the  law  permits  the  insured  to  abandon  the 
salvage  or  whatever  is  saved,  to  the  insurers,  and  claim  from 
them  a  total  loss.  By  "abandonment"  is  meant,  in  insurance 
law,  the  transferring  of  the  property  insured,  or  what  is  left  of 
it,  to  the  insurers.  The  word  is  used,  because  originally  the 
insured  gave  up,  renounced,  or  abandoned  the  property,  saying 
to  the  insurers,  we  will  have  nothing  more  to  do  with  it,  and 
you  may  do  with  it  what  you  like.  And  the  word  is  still  always 
used,  although  now  it  means  a  transfer.  And  in  the  law  of  insur- 
ance, a  constructive  total  loss  is  a  partial  loss  made  total  by  an 
exercise  of  the  right  of  abandonment.  That  is,  the  actual  loss 
took  from  the  insured  a  part,  and  the  abandonment  took  the  rest, 
and  so  they  have  lost  all.  A  constructive  total  loss  is  some- 
times called  a  "technical"  total  loss. 

The  abandonment,  we  say,  transfers  all  that  remains  of  the 
property  to  the  insurers.  If  nothing  remains,  or  if  that  which 
remains  has  no  value,  there  need  be  no  abandonment,  and  this 
is  an  actual  total  loss. 
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The  insured  never  need  make  an  abandonment  if  he  chooses 
not  to  do  so.  And  if  from  such  choice  or  neglect  he  makes 
no  abandonment,  his  claim  against  the  insurers  is  still  valid  ; 
but  it  is  a  different  claim  from  that  which  it  would  have  been 
if  he  had  abandoned,  because  it  is  now  to  be  settled  as  a  par- 
tial loss,  of  which  we  shall  speak  hereafter.  For  it  is  the 
purpose  and  effect  of  an  abandonment  to  convert  an  actual 
partial  loss  into  a  constructive  total  loss.  And  if  he  makes  an 
abandonment  when  he  has  no  right  to  make  it,  such  aban- 
donment is  wholly  inoperative,  unless  the  insurers  choose  to 
accept  it ;  but  if  they  accept  it,  they  must  settle  the  loss  as  a 
total  loss. 

The  topics  in  relation  to  this  subject  which  we  will  consider 
are  : — i.  The  necessity  of  abandonment.  2.  The  right  of  aban- 
donment. 3.  The  exercise  of  this  right.  4.  The  acceptance  of 
the  abandonment.  5.  The  effect  of  the  abandonment,  or  of  the 
absence  of  abandonment. 

1.  Of  the  Necessity  of  Abandonment. — It  is  said,  that  if 
a  ship  be  completely  wrecked  and  reduced  to  "a  mere  congeries 
of  planks  and  iron,"  or  it  she  has  not  been  heard  from  for  a 
sufficiently  long  time,  there  need  be  no  abandonment,  and  the 
insured  may  claim  as  for  a  total  loss,  without  one.  In  either 
case,  or  any  other  case,  if  the  insurance  pay  a  total  loss,  they  are 
entitled  to  whatever  shall  come  to  hand  of  the  property  insured. 
And  it  is  usual,  and  we  think  more  proper,  to  abandon  in  both 
of  these  cases. 

2.  Of  the  Right  of  Abandonment. — The  insured  cannoe 
convert  every  partial  loss,  however  small,  into  a  total  loss,  by 
abandonment,  transferring  the  damaged  property  to  the  insurers. 
But  by  a  rule  which  is  nearly  universal  in  this  country,  and 
not  unknown  abroad,  if  the  damage  by  a  peril  insured  against 
exceed  one-half  of  the  value  of  the  property  insured,— 
whether  ship,  goods,  or  freight, — he  may  abandon  the  property 
to  the  insurers,  and  claim  as  for  a  total  loss.  But  if  the 
vessel  actually  reaches  her  destined  port,  she  cannot  be  aban- 
doned, although  the  repairs  would  cost  more  than  half  of  her 
value. 

When  we  speak  in  another  section  of  partial  loss,  it  will  bt 
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seen  that,  by  the  established  usage  of  this  country,  an  allowance 
of  "one-third,  new  for  old,"  is  always  made.  This  means,  that 
if  a  new  thing  were  given  for  an  old  one  because  the  old  one 
had  been  injured,  the  insurer  would  be  more  than  indemnified. 
The  sails,  for  example,  might  be  so  new  that  they  had  lost  little 
of  their  value  ;  or  so  old,  that  they  were  of  no  value.  To  avoid 
inquiring  into  each  case,  usage  has  adopted,  as  a  fair  average  to 
apply  to  all  cases,  that  the  thing  injured  has  lost  one-third  of  its 
value.  When  it  is  replaced  by  repairs,  the  insured  therefore 
loses  one-third  of  the  cost  of  repair,  and  the  insurers  pay  two- 
thirds. 

Now  our  policies  provide  that  there  shall  be  no  total  loss  by 
abandonment  unless  the  injury  exceed  fifty  per  cent,  when  "  esti 
unated  as  for  a  partial  loss  ; "  that  is,  one-third  off.  Consequently, 
the  repairs  necessary  to  restore  the  vessel  to  a  sound  condition 
must  amount  to  more  than  seventy-five  per  cent,  of  her  value 
when  repaired  (one-third  of  which,  twenty-five  per  cent.,  being 
cast  off,  leaves  fifty  per  cent.)  before  there  can  he  an  abandon- 
rnent,  which  the  insurers  are  bound  to  accept,  and  settle  the  loss 
us  a  total  loss. 

The  valuation  in  the  policy,  if  there  be  one,  generally 
determines  the  value  on  which  this  estimate  is  to  be  made.  In 
New  York  and  in  Massachusetts,  this  seems  to  be  distinctly 
held  ;  but  the  courts  of  the  United  States  and  of  some  of  our 
States,  incline  to  say  that,  whether  the  policy  be  valued  or 
open,  the  value  of  the  ship,  the  loss  of  one-half  of  which 
authorizes  abandonment,  is  the  actual  value  of  the  ship  at  the 
time  the  loss  occurs,  and  that  this  value  is  to  be  proved  by 
proper  evidence. 

A  loss  by  jettison,  by  salvage,  by  general  average  contribu 
tion,  by  wages  of  sailors  paid  while  they  assisted  in  making  the 
repairs,  should  be  included  in  the  fifty  per  cent.  If  the  insured 
have  lost  a  part  of  his  goods  by  jettison,  and  have  a  claim  for 
contribution  which  is  not  yet  paid,  the  whole  of  his  loss  is  to  be 
included  to  make  up  the  fifty  per  cent.,  and  the  insurers  take 
the  claim  to  contribution  by  abandonment.  Thus,  if  his  loss  be 
by  jettison  of  eight-tenths  of  his  goods,  it  is  eighty  per  cent., 
and  if  he  has  a  claim  for  contribution   in  greneral  average  for 


FORM  OF  ABANDONMENT. 


399 


thirty-five  per  cent.,  this  does  not  reduce  his  loss  to  forty-five 
per  cent.,  so  that  he  cannot  abandon  ;  but  he  may  call  his  loss 
eighty  per  cent,  and  abandon,  and  by  the  abandonment  transfer 
to  the  insurers  his  claim  for  thirty-five  per  cent.  The  expense 
of  repairs  is  to  be  taken  at  the  place  where  actually  made,  or 
where  they  must  have  been  made,  if  made  at  all. 

If  a  sale  be  lawfully  made  by  the  master,  under  the  authority 
from  necessity  which  we  have  considered  in  the  chapter  on  the 
Law  of  Shipping,  this  is  a  total  loss,  and  the  insured  must 
account  for  the  proceeds. 

3.  Of  the  Exercise  of  the  Right  of  Abandonment. — As 
an  abandonment  has  the  effect  of  an  absolute  transfer  of  the 
property  to  the  insurers,  and  is  intended  for  this  purpose,  it  is 
obvious  that  it  cannot  be  made  by  one  who  is  not  possessed  of 
such  title  to  the  property,  or  such  interest  therein,  as  would 
enable  him  to  make  a  valid  transfer. 

There  is  no  especial  form  or  method  of  abandonment.  But 
the  proper  and  safe  way  is  to  do  it  in  writing,  and  to  use  the 
word  "abandon,"  or  "abandonment,"  although  other  words  of 
entirely  equivalent  meaning  might  suffice.  It  must  be  distinct 
and  unequivocal,  and  state,  at  least  in  a  general  way,  the  grounds 
of  the  abandonment. 

The  following  would  be  a  good  and  sufficient  form  : 

(101.) 

Abandonment. 

New  York,  January  9,  1900,  10  o'clock  A,  M. 
I  have  this  day  learned  that  my  {or  the)  ship  {or  whatever  the  vessel  is). 
insured  by  you  {or  of  which  you  have  insured  the  cargo  or  freight  or  prof  ts^ 
as  the  case  may  be),  has  been  wrecked  on  her  voyage  from 
to  {or  has  7uet  with  such  or  such  a  disaster,  describing  it 

generally),  and  that  she  now  lies  at  {or  that  said  cargo  or 

what  remains  of  it  is  now  at  ).     And  I  do  now  and 

hereby  abandon  to  you  the  ship,  with  her  cargo  and  freight  {or  whichever  of 
these  interests  was  the  subject  of  insurance),  and  shall  claim  payment  of  you 
as  for  a  total  loss. 

To  the  Insurance  Company. 

{Signature^ 

If  the  abandonment  be  deficient  in  form,  the  insurers  will 
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waive  any  objection  of  this  kind  if  they  call  for  further  proof, 
and  otherwise  act  as  if  the  abandonment  were  altogether 
suflficient. 

The  insured  may  abandon  at  any  time  when  the  ship  by  a 
peril  insured,  is  tak^n  for  an  uncertain  period  from  the  master's 
control,  and  the  voyage  is  broken  up  and  cannot  be  renewed, 
unless  at  a  cost  which  of  itself  gives  this  right. 

The  existence  of  the  right  depends  upon  the  actual  state  of 
facts  at  the  time,  and  not  upon  the  supposed  facts.  Nothing, 
however,  gives  the  right  of  instant  abandonment,  without  a 
faithful  endeavor  of  the  master  to  find,  if  he  can,  and  use,  if  he 
can,  some  means  of  deliverance  and  safety.  But  if,  when 
delivered  and  restored  to  the  master  or  owner,  her  damage 
amounts  to  more  than  half  of  her  value,  estimated  as  above 
stated,  "  as  a  partial  loss,"  she  may  then  be  abandoned.  If  the 
precise  voyage  insured  be  broken  up  by  a  peril  insured  against, 
this  justifies  an  abandonment,  although  the  vessel  might  be  put 
in  condition  to  pursue  a  different  voyage  or  render  a  different 
service. 

As  the  insurers,  who  take  the  salvage  (or  saved)  property 
by  abandonment,  have  a  right  to  every  possible  opportunity  to 
make  the  most  of  it,  it  follows  as  an  invariable  and  universal 
rule,  that  the  insured  ni2ist  make  an  abandonment  immediately 
after  he  receives  the  intelligence  which  justifies  it;  and  if  he 
does  not,  he  will  be  regarded  as  having  elected  not  to  abandon, 
and  no  subsequent  abandonment  will  have  any  effect. 

The  abandonment  may  be  made  on  information  of  any  kind, 
if  it  be  entitled  to  weight  and  credence.  So  even  a  general 
rumor,  without  specific  intelligence  to  the  insured,  will  authorize 
an  abandonment,  if  the  rumor  seems  to  be  well  grounded  and 
altogether  credible. 

4.  Of  the  Acceptance  of  the  Abandonment. — As  there 
is  no  especial  form  or  method  of  making  an  abandonment,  so 
there  is  no  regular  and  established  form  of  accepting  an  aban- 
donment. Indeed,  an  acceptance,  merely  as  such,  or  in  so 
many  words,  is  seldom  made.  And  as  the  insurer's  accepting 
is  not  necessary  to  give  full  effect  to  an  abandonment  which 
has  been  made  on  proper  grounds,  and  in  the  right  way  and 
time,  it  is  seldom  asked  for. 
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The  acceptance  of  the  abandonment  may  be  inferred  from 
words,  or  acts.  The  question  has  arisen  whether  it  could  b« 
inferred  from  mere  silence;  and,  in  general,  it  cannot.  "  Aa 
insurer  is  not  bound,"  says  Mr.  Justice  Story,  "to  signify  his 
acceptance.  If  he  says  nothing,  and  docs  nothing,  the  proper 
conclusion  is,  that  he  does  not  mean  to  accept  it." 

The  rule  may  be  stated  thus.  If  the  insurer,  with  a  suffi- 
cient knowledge  of  the  facts,  says  or  does  that  which  induce* 
an  honest  insured  to  believe  that  he  has  accepted  the  abandon- 
ment, and  will  pay  the  loss,  and  to  act  on  that  belief,  it  is  an 
acceptance,  and  is  so  far  binding  on  the  insurer.  But  if  he 
neither  says  nor  does  what  ought  to  produce  this  belief,  then  he 
is  at  liberty  to  say  and  prove  if  he  can  that  the  insured  had  no 
right  to  make  an  abandonment,  and  that  the  claim  is  only  one 
tor  a  partial  loss. 

5.  Of  the  Effect  of  Abandonment. — We  regard  it  is  an 
ancient,  reasonable,  and  well-established  rule,  that,  if  insurer* 
pay  as  for  a  total  loss,  this  payment  entitles  them  to  full  posses 
sion  of  all  that  remains  of  the  property  insured,  and  also  of  all 
rights,  claims,  or  interests  which  the  insured  has  in  or  to  or  in 
respect  of  the  property  lost,  and  which,  if  he  valued  or  enforced 
them  himself,  would,  if  added  to  the  amount  paid  by  thu 
insurers,  give  him  a  double  indemnity.  Hence,  if  the  insureii 
has  lost  his  goods  by  jettison,  and  has  a  claim  for  a  general 
average  contribution,  and  the  insurers  pay  him  for  all  his  goods, 
they  stand  in  his  place,  and  acquire  that  claim  for  contribution 
which  the  loss  of  the  goods  gave  him.  And  we  should,  very 
generally  at  least,  extend  this  rule  to  the  claim  which  a  mort- 
gagee  has  on  the  mortgage  for  his  debt.  That  is,  if  the  insurers 
pay  for  the  loss  of  the  property  which  secures  the  debt,  they 
acquire,  to  the  extent  of  their  payment,  the  mortgagee's  claim 
against  the  debtor. 

By  the  abandonment,  both  the  owner  and  the  master  becom© 

to   some    extent,   the    trustees  and  agents  of   the  insurers,  in 

respect  to  the  property  abandoned ;  and  are  bound  to  act,  in 

relation  to   it,  with   care  and  honesty.     Still,  if  the  property, 

after  abandonment,  or  after  a  loss  for  which  there  is  to  be  an 

abandonment,  be  further  lost  or  wasted,  by  the  bad  faith  or 
2t> 
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neglect  of  the  master,  or  of  the  consignee  ot  the  owner,  while 
they  continue  to  act  as  such,  this  loss  must  be  made  up  by  the 
owner,  because,  although  they  are,  in  a  certain  sense,  agents  of 
the  insured,  they  are  then  agents  of  the  owner,  and  he  is 
responsible  for  them  to  the  insured. 

Goods  are  totally  lost  if  destroyed,  or  if  so  injured  as  to 
fcave  little  or  no  value  for  the  purpose  for  which  they  are 
ntended;  or  if  the  voyage  upon  which  the  insurance  on  tha 
goods  was  effected  is  entirely  broken  up.  But  a  mere  delay 
gives  no  right  of  abandonment.  And,  in  addition  to  all  this, 
the  rule  which  permits  abandonment  if  more  than  fifty  per  cent, 
be  lost,  of  which  we  have  already  spoken,  is  applicable  to  goods, 
in  this  country  ;  subject,  however,  to  the  important  qualification, 
ihat  it  does  not  apply  if  any  substantial  portion  of  the  goods 
arrive  at  their  destination  uninjured ;  or  if  the  goods  are  insured 
"free  from  average."  And  the  rule  of  abandonment,  salvage, 
and  transfer  to  the  insurers,  is  the  same  in  relation  to  goods  as 
to  the  ship. 

If  there  be  many  several  shipments  all  insured,  there  ma)r 
he  a  total  loss  of  one,  a  partial  loss  of  another,  and  no  loss  of  % 
third. 

SECTION  XXV. 

GENERAL   AVERAGE. 

This  subject  belongs  primarily  to  the  law  of  shipping,  and 
is  treated  of  in  the  chapter  on  the  Law  of  Shipping.  It  comes 
within  the  scope  of  the  law  of  insurance  only  when  any  of  the 
property  which  is  lost  or  saved  is  insured. 

Tf  an  owner  of  property  is  insured,  and  other  property  is 
sacrificed  to  save  the  insured  property  from  a  peril  common  tc 
it  and  to  the  sacrificed  property,  the  insured  property  must  pay 
such  indemnity  to  the  owner  of  the  sacrificed  property  as  will 
riake  them  suffer  alike.  And  the  amount  thus  paid  or  contribu- 
ted by  the  insured  property  is  a  loss  by  a  sea-peril,  for  which 
the  insurers  are  liable. 

On  the  one  hand,  the  insurers  of  the  sacrificed  property  are 
under  an  obligation  to  pay  for  the  loss  thus  made  or  mcurred 
voluntarily,  because  it  was  not  only  the  right,  but  the  duty,  ci 
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the  master  and  crew  to  destroy  a  part  rather  than  let  the  whole 
perish.     It  was  therefore  a  loss  by  a  peril  of  the  sea,  although 
purposely  caused  for  the  benefit   of  others;    and   the  insurer 
must  pay  for  it. 

On  the  other  hand,  the  owners  of  the  property  sacrificed, 
acquire  by  its  sacrifice  a  claim  for  contribution  and  indemnity; 
and  if  the  insurers  pay  them  for  their  loss,  they  acquire  their 
claim  for  contribution.  And  this  they  take  advantage  of,  in 
some  cases,  by  deducting  it  from  the  amount  they  pay,  and  in 
other  cases  by  first  paying  all  the  loss,  and  then  collecting  all 
the  contribution  for  their  own  benefit.  We  have  already  seen 
that  the  insurers  cannot  deduct  the  contribution  for  the  purpose 
of  bringing  the  loss  below  fifty  per  cent.,  and  thereby  prevent- 
ing an  abandonment. 

SECTION  XXVI. 


PARTIAL   LOSS. 


A  PARTIAL  loss  is  simply  a  loss  of  a  part,  and  not  of  the 
U'hole.  The  principal  questions  relating  to  it  arise  out  of  the 
rule  of  one-third  off,  new  for  old,  which  has  been  already 
spoken  of.  We  repeat  the  rule,  with  the  reason  of  it.  A  ship 
sails  to-day  with  new  copper.  Another  sails  with  her  copper 
nearly  worn  out.  Both  meet  with  peril  which  requires  new 
coppering.  The  first  is  new  coppered,  and  the  insurers  pay  for 
it,  and  the  insured  gains  nothing,  because  the  copper  on  her 
was  worth  as  much  as  it  is  now.  The  second  is  also  coppered, 
and  the  insurers  pay  for  it.  But  this  ship  gains  nearly  the 
whole  value  of  the  copper  put  on,  because  the  old  copper  was 
worth  very  little.  Now  the  whole  purpose  and  principle  of  the 
law  of  insurance  is  to  indannify  the  insured,  or  make  his  loss 
good,  and  no  more.  Formerly  they  tried  to  do  it  by  finding  out 
in  each  case  how  much  the  old  materials  had  lost  of  their 
value.  But  this  was  found  so  difificult,  that  it  was  agreed  upon 
by  merchants  and  insurers  to  average  all  the  cases,  and  consider 
that  all  old  materials  had  lost  one-third  of  their  value.  And 
the  rule  is  found  to  work  well  in  practice. 

The  first  effect  of  this  rule  is,  that  the  thing  or  the  part  lost 
or  injured,  whether  it  be  new  or  old,  worn  out  or  not  worn  at 
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all,  must  be  replaced  or  repaired  in  adaptation  and  conformity 
with  the  vessel,  in  the  same  way  in  which  it  would  be  if  she 
were  properly  repaired  at  the  owner's  port,  by  his  orders. 

This  third  part  is  generally  deducted  from  dockage,  moving 
the  ship,  and  similar  expenses,  provided  they  are  incidental  to 
the  main  purpose  of  repair. 

The  value  of  the  old  materials  should  be  deducted  from  the 
expense  of  repair,  before  the  third  "  new  for  old  "  is  taken  off. 
If  a  sea-peril  makes  it  necessary  to  recopper  a  vessel,  and  the 
cost  will  be  ^9,000,  and  her  old  copper  is  worth  $3,000,  we 
should  say  that  this  should  be  deducted,  leaving  $6,000,  for 
two-thirds  of  which  only  ($4,000),  one-third  being  off,  new  for 
old,  the  insurers  would  be  liable.  The  other  way  would  be,  to 
say  the  cost  of  repair  is  $9,000,  of  which  the  insurers  would  pay 
two-thirds  ("one-third  off"),  or  $6,000;  and  then  the  insurer* 
would  be  entitled  to  the  $3,000  which  her  old  copper  brings. 
Then  the  loss  of  the  insurers  would  be  only  $6,000  less  $3,000, 
or  $3,000,  instead  of  $4,000,  which  the  insurers  would  lose  on 
the  first  way.  Insurers  have  tried  to  make  the  second  way  the 
law ;  but  the  first  way  is  now  pretty  well  established. 

If  an  owner  effects  insurance  on  a  part  only  of  the  value  of 
the  property  insured, — as  if  for  $5,000  on  a  ship  valued  at 
$10,000, — he  is  insured  for  half,  and  is  his  own  insurer  for  the 
other  half,  and  he  recovers  in  the  same  proportion  from  the 
insurers  in  case  of  a  partial  loss.  Thus,  if  there  be  a  partial 
loss  of  sails  and  rigging,  or  of  repairs,  amounting,  after  one 
third  is  deducted,  to  $2,000,  one-half  of  this  is  the  loss  of  the 
insurers,  and  they  pay  it  to  him,  and  one-half  is  his  own  loss. 

The  insurer  takes  no  part  of  the  risk  of  the  market,  and  his 
liability  is  the  same  whether  that  rises  or  falls,  although  this 
may  make  a  great  difference  as  to  the  amount  lost  by  the 
insured.  What  goods  have  lost  from  their  original  invoice 
value  is  the  amount  which  the  insurer  pays.  Thus,  if  he 
insures  $10,000  on  goods  of  which  that  is  the  original  value, 
and  they  are  so  far  damaged  by  a  sea-peril,  that  at  the  port  of 
discharge  they  bring,  or  are  worth,  only  half  of  what  they  would 
have  brought  if  they  had  not  been  damaged,  the  insurers  are 
liable  for  $5,000,  or  that  half,  although  the  goods  thus  damaged 
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may  bring  in  the  market  of  arrival  the  whole  of  their  invoice 
cost  or  more.  And  if  they  bring  but  a  quarter  of  it,  the 
insurers  pay  no  more  than  one-half,  because  the  rest  of  the  loss 
is  caused  by  the  falling  market. 

If  the  goods  have  sustained  damage  or  loss  by  leakage,  or 
by  breakage,  or  by  natural  decay,  or  from  inherent  defect  in 
quality, — that  is,  not  by  a  sea-peril, — before  the  partial  loss  occurs, 
a  proportional  deduction  should  be  made  from  the  partial  loss, 
as  the  insurers  are  liable  only  for  the  injury  resulting  from  that 
loss,  and  not  for  any  part  of  that  which  already  existed  when 
the  loss  took  place,  or  which  has  occurred  since  from  causes 
against  which  they  did  not  insure. 


CHAPTER  XXVII. 
FIRE  INSURANCE. 


SECTION  I. 

THE   USUAL   SUBJECT   AND   FORM   OF   THIS   INSURANCE. 

This  kind  of  insurance  is  sometimes  made  to  indemnify 
against  the  loss  by  fire  of  ships  in  port  ;  more  often  of  ware- 
houses, and  mercantile  property  stored  in  them ;  or  of  personal 
property  in  stores  or  factories,  in  dwelling-houses  or  barns,  as 
merchandise,  furniture,  books  and  plate,  or  pictures,  or  live 
stock.  But  by  far  the  most  common  application  of  this  mode 
of  insurance  is  to  dwelling-houses  and  other  buildings. 

Like  marine  insurance,  it  may  be  effected  by  any  individual 
who  is  capable  of  making  a  legal  contract.  In  fact,  however, 
it  is  always,  or  nearly  always,  in  this  country,  and  we  suppose 
elsewhere,  made  by  companies. 

There  are  stock  companies,  in  which  certain  persons  own 
the  capital  and  take  all  the  profits  by  way  of  dividends ;  and 
mutual  companies,  in  which  every  one  who  is  insured  becomes 
thereby  a  member,  and  the  net  profits,  or  a  certain  proportion 
of  *hem.  are  divided  among  all  the  members  in  such  manner  as 
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the  charter  or  by-laws  of  the  company  may  direct.  Sometimes 
both  kinds  are  united,  in  which  case  there  is  a  capital  stock 
provided,  as  a  permanent  guaranty  fund,  over  and  above  the 
premiums  received,  and  a  certain  part  or  proportion  of  the  net 
profits  is  paid  by  way  of  dividend  ui)on  this  fund,  and  the 
residue  divided  among  the  insured. 

Of  late  years  the  number  of  mutual  fire-insurance  compa- 
pies  has  greatly  increased  in  this  country,  and  much  the  largest 
amount  of  insurance  against  fire  is  effected  by  them.  The 
principal  reason  for  this  is,  undoubtedly,  their  greater  cheap- 
ness ;  the  premiums  required  by  them  being,  in  general,  much 
less  than  in  the  stock  offices.  For  example,  if  the  insurance 
is  effected  for  seven  years,  which  is  a  common  period,  an  amount 
or  percentage  is  charged,  about  the  same  as  that  charged  by  the 
stock  companies,  or  a  little  more.  Only  a  small  part  of  this  is 
taken  in  cash  ;  for  the  rest  a  premium  note  or  bond  is  given, 
promising  to  pay  whatever  part  of  the  amount  may  be  needed 
for  losses  which  shall  occur  during  the  period  for  which  the 
note  is  given.  More  than  this,  therefore,  the  insured  cannot 
be  bound  to  pay,  and  it  frequently  "happens  that  no  assessment 
whatever  is  demanded  ;  and  sometimes,  where  the  company  is 
well  established  and  does  a  large  business  upon  sound  princi- 
ples, a  part  of  the  money  paid  by  him  is  refunded  when  the 
insurance  expires,  or  credited  to  him  on  the  renewal  of  the 
policy,  if  such  be  his  wish. 

The  disadvantage  of  these  mutual  companies  is,  that  the 
premiums  paid  and  premium  notes  constitute  the  whole  capital 
or  fund  out  of  which  losses  are  to  be  paid  for.  To  make  this 
more  secure,  it  is  provided  by  the  charter  of  some  companies, 
that  they  shall  have  a  lien  on  the  land  itself  on  which  any 
insured  building  stands,  to  the  amount  of  the  premium.  But 
while  this  adds  very  much  to  the  trustworthiness  of  the 
premium  notes,  and  so  to  the  availability  of  the  capital,  it  is, 
with  some  persons,  an  objection,  that  their  land  is  thus  sub- 
jected to  a  lien  or  incumbrance. 

There  is  another  point  of  difference  which  recommends  the 
stock  company  rather  than  the  mutual  company.  It  is  that  the 
stock  company  will  generally  insure  more  nearly  the  full  value 
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of  the  property  insured  ;  while  the  mutual  corr^uanies  are  j];cn- 
erally  restrained  by  their  charters  from  insuring  more  than  a 
certain  proportion,  namely,  from  one-half  to  three-fourths  of 
the  assessed  value  of  the  property.  It  would  follow,  therefore, 
that  one  insured  by  a  mutual  company  cannot  be  fully  indemni- 
fied against  loss  by  fire  ;  and  may  not  be  quite  so  certain  (£ 
getting  the  indemnity  he  bargains  for  as  if  he  were  insured  by 
a  stock  company. 

The  method  and  operation  of  fire  insurance  have  become 
quite  uniform  throughout  this  country  ;  and  any  company  may 
appeal  to  the  usage  of  other  compa,nies  to  answer  questions 
which  have  arisen  under  its  own  policy  ;  only,  however,  within 
certain  rules,  and  under  some  well-defined  restrictions. 

In  the  first  place,  usage  may  be  resorted  to  for  the  purpose 
of  explaining  that  which  needs  explanation,  but  never  to  con- 
tradict that  which  is  clearly  expressed  in  the  contract.  And 
no  usage  can  be  admitted  even  to  explain  a  contract,  unless  the 
usage  be  so  well  established,  and  so  well  known,  that  it  may 
reasonably  be  supposed  that  the  parties  entered  into  the  con 
tract  with  reference  to  it.  And  not  only  the  terms  of  the  con* 
tract  must  be  duly  regarded,  but  those  of  the  charter  or  act  cf 
incorporation. 

In  regard  to  the  execution  of  a  fire  policy,  and  what  isi 
necessary  to  constitute  such  execution,  we  say  that  delivery  isj 
not  strictly  necessary,  and  a  signed  memorandum  may  be  sufA 
cient,  or,  indeed,  an  oral  bargain  only,  and  that  this  insurance 
may  be  effected  by  correspondence,  and  that  the  contract  is 
completed  when  there  is  a  proposition  and  assent,  as  we  have- 
already  said  in  reference  to  marine  insurance. 

It  has  been  held  in  an  action  on  a  fire  policy,  as  doubtless  it 
would  be  on  a  marine  policy,  that  a  memorandum  made  on  the 
application  book  of  the  company  by  the  president,  and  signed 
by  him,  was  not  binding,  where  the  party  to  be  insured  wished 
the  policy  to  be  delayed  until  a  different  adjustment  of  the 
terms  could  be  settled,  and  after  some  delay  was  notified  by 
the  company  to  call  and  settle  the  business,  or  the  company 
would  not  be  bound,  and  he  did  not  call  ;  because  there  was 
liCre  no  consummated  agreement.     So,  too,  a  subsequent  adop- 
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tion  or  ratification  of  a  policy  made  by  an  agent  is  equivalent, 
either  in  a  fire  or  marine  policy,  to  the  making  originally  of  the 
contract. 

SECTION  II. 

THE   CONSTRUCTION    OF   POLICIES   AGAINST    FIRE. 

It  is  sufficient  if  the  words  of  the  policy  describe  the  persons, 
the  location,  and  the  property,  with  so  much  distinctness  that 
the  court  and  jury  have  no  difficulty  in  determining  their  iden- 
tity with  a  certainty  which  prevents  any  real  and  substantial 

xn  the  construction  of  this  as  of  other  contracts,  the  inten- 
sion of  the  parties  is  a  very  important  and  influential  guide; 
but  it  must  be  the  intention  as  expressed;  for  otherwise,  a  con- 
tract which  was  not  made  would  be  substituted  for  that  which 
vas  made;  and  evidence  from  without  the  contract  would  be 
permitted  to  vary  and  to  contradict  it.  Thus,  where  stock  in 
trade,  household  furniture,  linen,  wearing-apparel,  and  plate  were 
insured  in  a  policy,  the  court  held  that  the  term  "linen"  must 
be  confined  to  "household  linen,"  and  would  not  include  linen 
.'Irapery  goods  purchased  on  speculation.  In  a  case  where  the 
policy  required  that  the  houses,  buildings,  or  other  places  where 
goods  are  deposited  and  kept,  shall  be  truly  and  accurately 
described,  and  the  place  was  described  as  the  dwelling-house  of 
the  insured,  whereas  he  occupied  only  one  room  in  it,  as  a 
lodger,  this  description  was  held  sufficient. 

It  was  held  in  another  case,  that  the  insurance  by  an  inn- 
keeper against  fire  of  his  "interest  in  the  inn  and  offices,"  does 
not  cover  the  loss  of  profits  during  the  repair  of  the  damaged 
premises.  And  in  another,  the  words  "stock  in  trade,"  when 
used  in  a  policy  of  insurance  in  reference  to  the  business  of  a 
mechanic,  as  a  baker,  were  held  to  include  not  only  the  materials 
used  by  him,  but  the  tools,  fixtures,  and  implements  necessary 
for  the  carrying  on  of  his  business  ;  and  the  words  in  question 
were  held  to  have  a  broader  application  to  the  business  of 
mechanics  than  to  that  of  merchants. 

A  policy  upon  wearing-apparel,  household  furniture,  and  the 
stock  of  a  grocery,  covers  linen  sheets  and  shirts  actually  laid  in 
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for  family  use,  and  such  as  were  laid  in  for  sale  or  traffic  in  the 
usual  way,  in  the  store ;  but  not  such  as,  being  smuggled,  were 
concealed  and  intended  for  secret  sale. 

There  is  no  material  difference  in  respect  to  mistake,  or  the 
correction  of  it,  between  fire-policies  and  marine-policies ;  and 
the  law  on  this  subject  in  relation  to  the  latter  has  already  been 
stated.  And  the  same  remark  may  be  extended  to  the  rule 
respecting  the  admission,  as  a  part  of  the  contract,  of  a  memo- 
randum on  the  back  of  the  policy,  or  attached  to  it  by  a  wafer, 
and  neither  referred  to  in  the  policy  itself,  nor  signed  by  the 
insurer. 

It  is  a  general  rule  with  our  mutual  insurance  companies, 
that  every  one  who  is  insured  becomes  a  member  of  the  com- 
pany. 

And  it  follows,  necessarily,  that  every  insured  party  is  bound 
by  all  the  laws  and  rules  of  the  company,  as  by  laws  and  rules 
of  his  own  making. 

The  mutual  fire-insurance  companies,  by  a  law  or  rule  which 
is  perhaps  universal,  require  that  an  application  shall  be  made 
in  writing ;  and  this  written  application  is  after  a  peculiar  form, 
prescribed  by  the  rules.  It  always  contains  certain  definite 
statements,  which  relate  to  those  matters  which  affect  the  risk 
of  fire  importantly.  In  each  form  of  application  sundry  ques- 
tions are  put,  which  are  quite  numerous  and  specific,  and  are 
those  which  experience  has  suggested  as  best  calculated  to  elicit 
all  the  information  needed  by  the  insurers  for  the  purpose  of 
estimating  accurately  the  value  of  the  risk  they  undertake. 
Specific  answers  must  be  given  to  all  these  questions.  And 
this  application,  with  all  these  statements,  questions,  and 
answers,  is  expressly  referred  to  in  the  policy,  and  made  a  part 
of  the  contract. 

It  is  common  to  state  in  the  printed  part  of  the  formal  appli- 
cation, that  it  is  made  on  such  and  such  conditions  ;  and  these 
usually  follow  those  statements  which  are  deemed  the  most 
material  in  estimating  the  risk.  These  would  be  considered  as 
express  conditions,  and  therefore  the  substantial  truth  of  all  of 
them  is  a  condition  precedent  to  any  right  of  indemnity  in  the 
insured  party.     By  the  legal  phrase  condition  precedent,  is  meant 
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a  condition  which  must  be  fully  complied  with  before  the  con- 
tract can  take  effect.  Hence,  if  any  of  these  statements  are 
false,  the  policy  will  be  void. 

Sometimes  there  is  no  distinct  application  in  writing,  but  the 
policy  itself  states  the  facts  relied  upon.  For  this  purpose  it 
contains  many  blanks,  which  are  filled  up  according  to  the  cir- 
cumstances of  each  case.  It  may  happen  that  what  is  written 
in  these  places  may  be  inconsistent  with  what  is  printed  ;  and 
then  it  is  a  general  rule  that  what  is  written  prevails,  as  that  is 
more  immediately  and  specifically  the  act  of  the  parties,  and 
may  be  supposed  to  express  their  precise  purpose  better  than 
the  printed  phrases  which  were  prepared  without  especial  refer- 
ence to  any  particular  case.  But  this  rule  would  not  be  applied 
where  it  would  obviously  operate  injustice. 

Policies  of  fire  insurance,  especially  of  mutual  companies, 
often  contain  a  scale  of  premiums,  as  calculated  upon  different 
classes  of  buildings,  of  stocks  in  trade,  or  other  property,  in 
conformity  with  what  is  thought  to  be  the  greater  or  less  risk  of 
fire  in  each  case.  This  is  a  matter  of  special  importance ;  and 
if  a  statement  were  made  by  an  applicant  which  put  his  building 
or  property  into  a  class  of  which  the  risk  and  premium  were 
less  than  for  the  class  to  which  the  building  or  property  actually 
belonged,  and  in  that  way  an  insurance  was  effected  at  such  less 
premium,  the  policy  would  undoubtedly  be  void,  even  if  the  false 
statement  were  made  innocently. 

When  certain  trades  or  occupations,  or  certain  uses  of  build- 
ings, or  kinds  and  classes  of  property,  are  enumerated  as  "  haz- 
ardou-s,"  or  otherwise  specified  as  peculiarly  exposed  to  risk,  the 
rule,  The  express io7i  of  one  thing  excludes  what  is  not  expressed, 
is  applied,  and  sometimes  with  severity.  This  is  better  illus- 
trated by  marine  insurance.  Thus,  in  a  case  in  New  York, 
precisely  in  point,  dried  fish  were  enumerated  in  the  memoran- 
dum clause  as  free  from  average,  and  "all  other  articles  perish- 
able in  their  own  nature."  It  was  held  that  the  naming  of  one 
description  of  fish  implied  that  other  fish  were  not  intended  ; 
and  that  the  subsequent  words,  "all  other  articles  perishable  in 
their  own  nature,"  were  not  applicable,  and  did  not  repel  this 
implication.  The  same  rule  would  be  applied,  for  the  same 
reason,  and  in  the  same  wav.  to  cases  of  fire  insurance. 
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If  the  printed  conditions  represent  one  class  of  buildings,  or 
goods,  or  property,  as  more  hazardous  than  another,  it  would  not 
be  competent  for  the  insured,  whose  property  was  of  that  kind, 
to  prove  by  other  testimony  that  it  was  not  more  hazardous  in 
fact.  Moreover,  a  description  of  the  property  insured,  as  it  is 
a  description  for  a  contract  on  time,  is  held  to  amount  to  an 
agreement  that  the  property  shall  continue  within  the  class 
where  it  is  put,  or  at  least  shall  not  enter  into  another  that  is 
declared  to  be  more  hazardous,  during  the  operation  of  the 
policy.  There  must,  however,  be  a  rational,  and  perhaps  a  lib- 
eral, construction  of  this  rule.  Thus,  it  does  not  apply  where 
a  single  article,  or  one  or  two,  are  kept  in  a  store  as  a  part  of 
the  stock  of  goods,  although  that  article,  as  cotton  in  bales,  is 
among  those  enumerated  as  hazardous.  So  if  the  "  storing  of 
spirituous  liquors  "  is  prohibited,  the  keeping  of  wine  or  brandy 
in  a  private  house  for  consumption,  or  even  for  sale  by  retail  to 
boarders,  would  not  discharge  the  insurers. 

In  New  York  it  was  held  that  where  oils  and  turpentine, 
which  were  classed  among  hazardous  or  extra-hazardous  articles, 
were  introduced  for  the  purpose  of  repairing  and  painting  thc^ 
dwelling  insured,  and  the  dwelling  was  burned  while  being  s(» 
repaired,  the  insurers  were  liable.  But  if  the  building  is  gen 
erally  appropriated  to  a  more  hazardous  occupation  than  thft 
proposals  or  the  policy  indicate,  or  if  the  jury  find  that  the 
introduction  of  these  goods  materially  increased  the  actual  risk, 
evidence  would  be  received  as  to  the  intention  of  the  parties  t< 
the  contract.  And  the  true  meaning  of  the  contract  and  the. 
intent  of  the  parties  would  be  considered.  Thus,  where  the 
"storing"  of  certain  goods  was  prohibited,  as  "hazardous,"  it 
was  held  that  the  having  a  pipe  or  two  of  such  articles  in  the 
cellar,  from  which  smaller  vessels  in  the  store  were  replenished, 
did  not  come  within  the  meaning  of  the  word  "storing"  in  the 
policy,  any  more  than  would  the  keeping  of  such  articles  for 
home  consumption  in  a  dwelling-house  insured  by  a  similar 
policy.  So  a  description  of  a  house  as  "at  present  occupied  as 
a  dwelling-house,  but  to  be  hereafter  occupied  as  a  tavern,  and 
privileged  as  such,"  is  only  permission  that  it  should  be  a 
tavern,  and  creates  no  obligation  to  occupy  and  keep  it  as  a 
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tavern  on  the  part  of  the  insured.  But  if  the  language  is,  "  to 
be  occupied  as  so  or  so,  but  not''  in  some  other  certain  way, 
this  restriction  is  a  part  of  the  bargain  ;  and,  if  the  building  is 
occupied  in  the  way  prohibited,  the  insurers  are  discharged. 

So  if  the  premises  are  described  as  a  "  private  residence,"  the 
insurance  is  not  avoided  by  the  fact  that  the  occupants  moved 
out  of  the  house,  leaving  it  vacant,  and  not  the  "  residence  "  of 
any  one,  unless  the  jury  find  that  the  risk  was  thereby  materi- 
ally increased.  But  where  the  property  was  represented  as  a 
"tavern  barn,"  and  the  insured  permitted  its  occupation  as  a 
livery-stable,  the  policy  was  held  to  be  discharged,  although 
the  keeper  of  the  livery-stable  was  removable  at  the  pleasure  of 
the  insured.  Where  a  building  insured  by  a  company  was  re'^ 
resented,  at  the  time  of  effecting  the  insurance,  as  connected 
with  another  building  on  one  side  only,  and  before  the  loss 
happened  it  became  connected  on  two  sides,  the  policy  was 
held  not  to  be  avoided  unless  the  risk  thereby  became  greater. 

The  general  subject  of  alterations  of  property  under  insur- 
ance against  fire  is  not  without  difficulty.  On  the  whole,  how- 
ever, mere  alterations,  although  expensive  and  important,  do  not 
necessarily  and  of  themselves  avoid  the  insurance  or  discharge 
the  insurers  ;  but  they  have  this  effect,  if  they  are  found  by  the 
jury  to  increase  the  risk  materially ;  or  if  they  are  specifically 
prohibited  in  the  policy. 

Still  other  questions  may  arise  where  material  alterations  are 
made,  all  of  which  are  not  easily  disposed  of.  The  following  are 
instances.  Suppose  one  gets  his  dwelling-house  insured  for 
seven  years,  truly  describing  it  as  having  a  shingled  roof.  After 
two  or  three  years  he  determines  to  take  off  the  shingles,  but 
says  nothing  to  the  insurers  about  it.  If  he  now  puts  on  slates, 
or  a  metallic  covering  which  does  not  require  soldering,  he  does 
not  increase  the  risk  ;  nor  is  the  work  of  putting  on  the  new 
covering  hazardous,  and  we  see  no  grounds  for  its  having  any 
effect  on  the  policy.  But  suppose  the  new  metallic  covering  is 
secured  by  soldering.  This  is  certainly  a  hazardous  operation. 
And  if  the  building  takes  fire  in  consequence  of  this  operation, 
the  insurers  are  certainly  discharged. 

If  the  operation  is  conducted  safely  through,  and  the  work 
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Is  entirely  finished,  we  consider  it  clear  that  this  greater  hazard 
for  a  time  has  no  effect  whatever  on  the  policy  after  that  time, 
and  after  all  the  greater  hazard  has  expired.  But  let  us  suppose 
that  while  this  operation  is  going  forward,  and  the  house  is 
thereby  certainly  exposed  to  an  increase  of  risk,  the  house  is  set 
on  fire  by  an  incendiary, — without  the  slightest  reference  to  this 
alteration, — and  burns  down.  It  is  not,  perhaps,  settled,  either 
by  authority  or  practice,  whether  the  insurers  are  or  are  not  dis 
charged.  I  am,  however,  of  opinion  that  the  principles  of  insur- 
ance would  lead  to  the  conclusion,  that,  if  the  house  be  burned 
from  a  perfectly  independent  cause,  during  an  increase  of  risk 
incurred  for  good  cause  and  in  good  faith,  the  insurers  are  not 
thereby  discharged.  It  is,  however,  certain,  that  it  is  always 
prudent  to  obtain  the  consent  of  the  insurers  to  any  proposed 
alteration.  If  such  consent  be  asked,  and  refused,  we  do  not 
see  that  the  insurers  stand  on  any  better  footing,  or  the  insured 
on  any  worse  one ;  and  if  the  alterations  are  made  and  a  loss 
occurs,  we  should  say  that  the  insurers  would  not,  generally  at 
least,  be  discharged  because  of  their  refusal,  unless  they  would 
have  been  discharged  if  the  alteration  had  been  made  without 
their  knowledge.  For  if  they  have  a  right  to  object  or  refuse, 
it  could  only  be  because  the  contract  in  effect  prohibited  this 
alteration ;  and  then  their  refusal  was  not  wanted  for  their 
defence.  And  if  they  have  no  right  to  refuse,  they  can  acquire 
no  rights  by  the  refusal. 

If  the  alteration  be  of  a  permanent  character,  and  causes  a 
material  increase  of  the  danger  of  fire,  then  it  is  a  substantial 
breach  of  contract  ;  and  we  should  hold  that  the  insurers  were 
discharged  as  soon  as  the  alteration  was  made,  and  indeed  as 
soon  as  the  making  of  it,  or  preparations  for  it,  as  scaffolding 
or  carpenter's  work,  materially  increased  the  risk.  And  they 
are  discharged  equally,  whether  the  fire  be  caused  by  the 
alteration,  or  by  the  work  done,  or  by  some  wholly  independent 
matter. 

The  insured  may  make  reasonable  repairs  without  especial 
leave,  and  the  insurers  are  liable,  although  the  fire  take  place 
while  the  repairs  are  going  on  ;  and  even  if  it  be  caused  by  ths 
repairs. 


414 


FIRE  INSURANCE. 


It  may  be  added,  that  our  fire-policies  now  in  use  frequently 
give  the  insured  the  right  of  keeping  the  property  in  repair. 
The  failure  of  the  insured  to  repair  a  defect  in  the  building, 
arising  after  the  contract  is  made,  does  not  prevent  the  insured 
from  recovering  unless  he  was  guilty  of  gross  negligence. 

SECTION  III. 

THE  INTEREST  OF  THE  INSURED. 

Any  legal  interest  is  sufficient.  And  if  it  be  equitable  in 
the  sense  that  a  court  of  equity  will  recognize  and  protect  it, 
that  is  sufllcx-nt  ;  but  a  merely  moral  or  expectant  interc.A  is 
not  enough.  So  one  has  an  insurable  interest  in  a  house  placed 
on  another's  land  with  that  other's  consent,  but  not  if  placed 
there  without  license  or  shadow  of  title.  So,  too,  one  who  has 
made  only  an  oral  bargain  with  another  to  purchase  the  other's 
house,  cannot  insure  it ;  but  if  there  be  a  valid  contract  in  law, 
or  if  by  writing  or  by  part  performance  it  is  enforceable  in  a 
court  of  equity,  the  purchaser  may  insure.  So,  if  a  debtor 
assign  his  property  to  pay  his  debts,  he  has  an  insurable 
interest  in  it  until  the  debts  are  paid,  or  until  the  property  be 
sold. 

A  partner  may  have  an  insurable  interest  in  a  building  pur- 
chased with  partnership  funds,  although  it  stands  uj^on  land 
owned  by  the  other  partner.  A  mortgagor  may  insure  the  whole 
value  of  his  property,  even  after  the  possession  has  passed  to 
the  mortgagee,  if  the  equity  of  redemption  be  not  wholly  gone. 
So  he  may  if  his  equity  of  redemption  is  seized  on  execution,  or 
even  sold,  so  long  as  he  may  still  redeem.  And  in  case  of  loss 
he  recovers  the  whole  value  of  the  building,  if  he  be  insured  on 
it  to  that  amount. 

A  mortgagor  and  a  mortgagee  may  both  insure  the  same 
property,  and  neither  need  specify  his  interest,  but  simjily  call 
it  his  property.  The  mortgagee  has  an  interest  only  equal  to 
his  debt,  and  founded  upon  it  ;  and  if  the  debt  be  paid,  tl;c  inter- 
est ceases,  and  the  policy  is  discharged  ;  and  he  can  recover  no 
more  than  the  amount  of  his  debt. 

It  has  been  held,  that  if  a  mortgagor  is  bound  by  his  contract 
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with  the  mortga[;ec  to  keep  the  premises  insured  fur  the  benefit 
of  the  mortgagee,  and  does  keep  them  insured  in  his  own  name, 
the  mortgagee  has  an  equitable  interest  in  or  lien  upon  the  pro- 
ceeds of  the  policy. 

One  who  holds  property  only  in  right  of  his  wife  may  insure 
the  property,  e\en  if  his  wife  be  only  a  joint  tenant.  And  a 
tenant  for  years,  or  from  year  to  year,  may  insure  his  interest, 
but  would  recover  only  the  value  of  his  interest,  and  not  the 
value  of  the  whole  property. 

We  have  said  that,  generally,  any  one  having  any  legal 
interest  in  property  may  insure  it  as  his  own.  But  there  is  one 
important  exception  to  or  modification  of  this  rule.  liy  the 
charters  of  many  of  our  mutual  insurance  companies,  the  com- 
pany has  a  lien,  to  the  amount  of  the  premium  note,  on  all  proi> 
erty  insured.  It  is  obvious,  therefore,  that  no  such  description 
can  be  given,  or  no  such  language  used,  as  would  induce  the 
company  to  suppose  they  had  a  lien  when  they  could  not  have 
one,  or  would  in  any  way  deceive  them  as  to  the  validity  or 
value  of  their  lien.  In  all  such  cases  all  incumbrances  must 
be  stated,  and  the  title  or  interest  of  the  insured  fully  stated  in 
all  those  particulars  in  which  it  affects  the  lien. 

A  trustee,  agent,  or  consignee  may  insure  against  fire,  as  he 
may  against  marine  loss.  Generally,  the  consignee  is  not  bound 
to  insure  against  fire,  but  may,  at  his  discretion.  He  may  insure, 
expressly,  his  own  interest  in  them  for  advances,  or  the  owner's 
interest.  It  has  been  held  that  a  consignee  may,  by  virtue  of 
his  implied  interest  and  authority,  insure,  in  his  own  name, 
goods  in  his  possession  against  fire,  to  their  full  value,  and 
recover  for  the  benefit  of  the  owner.  And  i^  tlie  interest  be  not 
expressed,  the  policy  will  be  construed  as  not  covering  the 
interest  of  the  owners,  if,  upon  a  fair  construction  of  the  words 
and  facts,  it  seems  to  have  been  the  intention  of  the  parties  only 
to  secure  the  consignee's  interest.  y\nd  an  insurance  against 
fire  upon  merchandise  in  a  warehouse,  "for  account  'of  whom 
it  may  concern,"  protects  only  such  interests  as  were  intended 
to  be  insured  at  the  time  of  effecting  the  insurance. 

It  is  now  common  for  a  commission  merchant  to  cover  ir* 
one  policy,  in  his  own  name,  all  the  goods  of  the  various  owner> 
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who  have  consigned  goods  to  him.  It  has  been  held,  that  th?, 
words  "goods  held  on  commission,"  in  fire-policies,  have  an 
effect  equivalent  to  the  words  "  for  whom  it  may  concern,"  in 
marine-policies. 

A  person  having  a  lien  on  a  building  under  a  State  law  has 
an  insurable  interest  in  the  building. 

A  consignee  of  goods,  sent  to  him,  but  not  received,  may 
insure  his  own  interest  in  them.  So,  any  bailee  (which  means 
any  person  to  whom  property  has  been  delivered  for  any  pur- 
pose) who  has  a  legal  interest  in  the  chattels  which  he  holds, 
although  this  be  temporary  and  qualified,  may  insure  the  goods 
against  fire.  Thus  a  common  carrier  by  land,  who  has  alien  on 
the  goods,  and  is  answerable  for  them  if  lost  by  fire  (unless  it 
be  caused  by  the  act  of  God  or  the  public  enemy),  may  insure 
the  goods  to  their  full  value  against  fire. 

The  insurers  must  know  whom  they  msure,  for  they  may 
have  a  choice  of  persons,  and  it  is  imjDortant  to  them  to  know 
whether  they  are  to  depend  on  the  care  and  honesty  of  this  man 
or  that  man.  The  insured  must  so  describe  the  owner  as  not 
to  deceive  them  on  this  point,  and  so  he  must  the  kind  of  owner 
ship.  Thus,  if  he  aver  an  entire  interest  in  himself,  he  cannot 
support  this  by  showing  a  joint  interest  with  another  ;  and  if  in 
his  action  he  declare  the  latter,  proof  of  the  former  is  not 
sufficient. 

So,  too,  there  must  be  actual  authority  to  make  the  insur- 
ance. This  may  be  express,  or  implied,  in  some  cases,  as  it 
seems  to  be  implied  with  the  consignee,  or  the  carrier,  and  pew- 
haps,  generally,  with  any  one  who  has  an  actual  possession  of, 
interest  in,  and  lien  on,  the  property.  But  a  tenant  in  common 
does  not  derive  from  his  cotenancy  authority  to  insure  for  his 
cotenant ;  nor  could  a  master  of  a  ship  or  a  ship's  husband, 
merely  as  such,  insure  the  owner's  interest  against  fire. 

SECTION  IV. 

DOUBLE   INSURANCE. 

By  this,  the  party  originally  insured  becomes  again  insrjred 
If,  by  a  double  insurance,  the  insured  could  protect  himself  over 
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and  over  again,  he  might  recover  many  indemnities  for  one  less. 
This  cannot  be  permitted,  not  only  because  it  is  opposed  to  the 
first  principles  of  insurance,  but  because  it  would  tempt  to  fraud 
and  make  it  very  easy. 

In  this  country,  fire-policies  usually  contain  express  and 
exact  provisions  on  this  subject.  They  vary  somewhat,  but, 
generally,  they  require  that  any  other  insurance  must  be  stated 
by  the  insured,  and  indorsed  on  the  policy ;  and  it  is  a  frequent 
condition,  that  each  ofifice  shall  in  that  case  pay  only  a  ratable 
proportion  of  a  loss  ;  and  it  is  often  added,  that,  if  such  other 
insurance  be  not  so  stated  and  indorsed,  the  insured  shall  not 
recover  on  the  policy.  And  it  has  been  held  that  such  a  condi« 
tion  applies  to  a  subsequent  as  well  as  to  a  prior  insurance  ;  or 
to  an  insurance  of  any  part  of  the  property  covered  by  the  other 
policy.  Nor  will  a  court  of  equity  relieve,  if  sufficient  notice 
and  indorsement  have  not  been  made.  But  it  has  been  held  that 
a  valid  notice  might  be  given  to  an  agent  of  the  company,  who 
was  authorized  to  receive  applications  and  survey  property  pro- 
posed for  insurance. 

In  some  instances  the  charter  of  the  company  provides  that 
any  policy  made  by  it  shall  be  avoided  by  any  double  insurance 
of  which  notice  is  not  given,  and  to  which  the  consent  of  the 
company  is  not  obtained,  and  expressed  by  their  indorsement 
in  the  policy.  But  this  would  not  apply  to  a  non-notice  by  an 
insured  of  an  insurance  effected  by  the  seller  on  the  house 
which  the  insured  had  bought,  if  this  policy  were  not  assigned  to 
the  buyer. 

SECTIOxN  V. 

WARRANTY   AND    REPRESENTATION. 

A  WARRANTY  is  a  part  of  the  contract ;  it  must  be  distinctly 
expressed,  and  written  either  in  or  on  the  policy,  or  on  a  paper 
attached  to  the  policy,  or,  as  has  been  held,  on  a  separate  papci 
distinctly  referred  to  and  described  as  a  part  of  the  policy.  Then 
it  operates  as  a  condition  precedent ;  that  is,  as  a  condition  of  the 
ix)licy,  which  if  it  be  not  performed,  the  policy  never  takes 
effect ;  if  it  be  not  performed,  there  is  no  valid  contract ;  noi 
can  the  non-performance  be  helped  by  evidence  that  the  thing 
27 
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warranted  was  less  material  than  was  supposed,  or,  indeed,  not 
material. 

It  may  be  a  warranty  of  the  present  time,  or,  as  it  is  called, 
affirmative,  or  of  the  future,  and  then  it  is  promissory.  And  it 
may  be,  although  of  the  present  and  affirmative,  a  continuing 
warranty,  rendering  the  policy  liable  to  avoidance  by  a  non- 
continuance  of  the  thing  which  is  warranted  to  exist.  Whether 
it  is  thus  continuing  or  not  must  evidently  be  determined  by 
the  nature  of  the  thing  warranted.  A  warranty  that  the  roof 
of  a  house  is  slated,  or  that  there  are  only  so  many  fire-places 
or  stoves,  would,  generally,  at  least,  be  regarded  as  continu- 
ing ;  but  a  warranty  that  the  building  was  five  hundred 
feet  from  any  other  building,  would  not  cause  the  avoidance 
of  the  policy  if  a  neighbor  should  afterwards  put  up  a  house 
within  one  hundred  feet,  without  any  act  or  privity  of  the 
insured. 

We  have  seen,  that  statements  made  on  a  separate  paper 
may  be  so  referred  to  as  to  make  them  a  part  of  the  policy. 
And  it  is  usual  to  refer  in  this  way  to  the  written  application 
of  the  insured,  and  to  all  the  written  statements,  descriptions, 
and  answers  to  questions,  which  he  makes  for  the  purpose  of 
obtaining  insurance.  But  a  fair  and  rational,  or,  in  some  cases^ 
a  liberal  construction,  will  be  given  to  such  statements. 

It  is  quite  certain  that  the  word  warranty  need  not  be  used, 
if  the  language  is  such  to  import  unequivocally  the  same  mean- 
ing. And  an  indorsement  made  upon  the  policy  before  it  is 
executed  may  take  effect  as  a  part  of  it. 

A  statement  may  be  introduced  into  the  policy  itself,  and  be 
construed  not  as  any  warranty,  but  merely  as  a  license  or  per- 
mission of  the  insurers  that  premises  may  be  occupied  in  a 
certain  way,  or  some  other  fact  occur  without  prejudice  to  the 
insurance. 

A  representation,  in  the  law  of  insurance,  differs  from  a  war* 
ranty,  in  that  it  is  not  a  part  of  the  contract.  If  made  after 
the  signing  of  the  policy  or  the  completion  of  the  contract,  it 
cannot  of  course  affect  it.  If  made  before  the  contract,  and 
with  a  view  to  effecting  insurance,  it  is  no  part  of  the  contract ; 
but  if  it  be  fraudulent,  it   makes  the  contract  void.     And  if  it 
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be  false,  and  known  to  be  false  by  him  who  makes  it,  it  u  his 
fraud.  To  have  this  effect,  however,  it  must  be  material ;  and 
there  is  no  better  test  or  standard  for  this  than  the  question, 
whether  the  contract  would  have  been  made,  and  in  its  prese.";? 
term  or  on  its  actual  terms,  if  this  statement  had  not  been  made 
and  believed  by  the  insurers.  If  the  answer  is,  that  the  con- 
tract would  not  have  been  made  if  this  statement  had  not  been 
made,  it  is  material ;  otherwise,  not.  The  general  rule  is,  that 
the  statements  in  the  application  on  a  separate  sheet,  have  the 
effect  only  of  representations,  and  do  not  avoid  the  policy  unless 
void  in  a  material  point,  or  unless  the  policy  makes  them  speci- 
ally a  part  of  itself,  and  gives  them  the  effect  of  warranties.  A 
representation  may  be  more  certainly  and  precisely  proved  if 
in  writing ;  but  it  will  have  its  whole  force  and  effect  if  only 
oral. 

In  some  instances,  by  the  terms  of  the  policies,  any  mis 
representations  or  concealments  void  the  policy.  And  it  is 
held  that  the  parties  have  a  right  to  make  such  a  bargain,  and 
that  it  is  binding  upon  them  ;  and  the  effect  of  it  would  seem  to 
be  to  give  to  representations  the  force  and  influence  of  war. 
ranties. 

There  seems  to  be  this  difference  between  marine-policies 
and  fire-policies.  In  the  former,  a  material  misrepresentation 
avoids  the  policy,  although  innocently  made  ;  in  the  latter  it  has 
this  effect  only  when  it  is  fraudulent.  This  distinction  seems 
to  rest  upon  the  greater  capability,  and  therefore  greater  obli- 
gation, of  the  insurers  against  fire  to  acquaint  themselves  fully 
with  all  the  particulars  which  enter  into  the  risk.  For  they 
may  do  this  either  by  the  survey  and  examination  of  an  agent, 
or  by  specific  and  minute  inquiries.  If  a  warrajity  is  broken, 
however  innocently,  it  avoids  all  policies,  whether  material  or 
not.  And  this  difference  between  a  warnnity  and  a  rcpresenta 
tion  is  very  important. 

Concealment  is  the  converse  of  misrepresentation.  The 
insured  is  bound  to  state  all  that  he  knows  himself,  and  all  that 
it  imports  the  insurer  to  know,  for  the  purpose  of  estimating 
accurately  the  risk  he  assumes.  A  suppression  of  the  truth  has 
the   same  effect  as  an  expression  of  what  is  false.     And  the 
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rule  as  to  materiality  and  as  to  a  substantial  compliance  is  the 
same. 

Even  the  rumor  of  an  attempt  to  set  fire  to  a  neighboring 
building  should  be  communicated  ;  because  the  insurer  should 
be  informed  of  any  unusual  fact,  or  any  circumstance  relating  to 
the  building  materially  enhancing  the  risk. 

Insurers  must  be  understood  as  knowing  all  those  matters 
of  common  information  that  are  as  much  within  their  reach  as  ia 
that  of  the  insured  ;  and  these  need  not  be  especially  stated. 
But  any  special  circumstance,  as  a  great  number  of  fires  in  thi 
neighborhood,  and  the  probability  or  belief  that  incendiaries 
were  at  work,  should  certainly  be  communicated  ;  and  silence 
on  such  a  point — especially  if  the  place  of  business  of  the 
insurers  was  at  a  considerable  distance  from  the  premises — 
would  operate  as  a  fraud,  and  avoid  the  policy.  And  any  ques 
tio»s  asked  must  be  answered,  and  all  answers  must  be  as  full 
and  precise  as  the  question  requires.  If  there  were  a  provision 
in  the  policy  that  a  certain  fact,  if  existing,  must  be  stated, 
silence  in  reference  to  it  would  avoid  the  policy,  however  imma 
terial  the  fact.  Concealment  in  an  answer  to  a  specific 
question  can  seldom  or  never  be  justified  by  showing  that  it  was 
not  material.  Thus,  in  general,  nothing  need  be  said  about 
title.  But  if  it  be  inquired  about,  full  and  accurate  answers 
must  be  made. 

Where  the  insurance  company  has,  by  the  terms  of  the 
policy,  a  lien  upon  or  interest  in  the  premises  insured,  to  secure 
the  premium  note,  here  it  is  obvious  that  any  concealment  ol 
incumbrance  or  defect  of  title  would  operate  as  a  fraud,  and 
defeat  the  policy.  But  in  all  such  cases  it  is  probable  that 
specific  questions  are  put  respecting  the  estate  and  title  of  the 
insured. 

It  is  often  required  that  all  buildings  standing  within  a  cer. 
tain  distance  of  the  property  insured  shall  be  stated;  but  this 
might  not  always  be  considered  as  applicable  to  personal  and 
movable  property.  Still,  an  insurance  of  chattels,  described  as 
in  a  certain  place  or  building,  would  be  held  to  amount  to  a 
warranty  that  they  should  remain  there  ;  or  rather  it  would  not 
cover  them  if  removed  into  another  place  or  building,  unless,  by 
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some  appropriate  phraseology,  the  parties  expressed  their  inten- 
tion that  the  insured  was  to  be  protected  as  to  this  property 
wherever  it  might  be  situated.  It  is  not  uncommon  to  insure 
goods  that  are  in  course  of  transit,  against  fire;  but  then  it  is 
usual  to  name  the  places  from  which  and  to  which  the  goods 
are  passing. 

SECTION  VI. 

THE   RISK    INCURRED   BY   THE   INSURERS. 

At  the  time  of  the  insurance,  the  property  must  be  in 
existence,  and  not  on  fire,  and  not  at  that  moment  exposed  to 
a  dangerous  fire  in  the  immediate  neighborhood  ;  because  the 
insurance  assumes  that  no  unusual  risk  exists  at  that  time. 

The  risk  taken  is  that  of  fire.  And  therefore  the  insurers 
are  not  chargeable  if  the  property  be  destroyed  or  injured  by 
the  indirect  effect  of  excessive  heat ;  or  by  any  effect  which 
stops  short  of  ignition  or  combustion,  when  this  heat  is  pur- 
posely applied,  and  the  injury  is  caused  by  the  negligence  of 
the  person  in  charge  of  it.  Where,  however,  an  extraordinary 
fire  occurs,  the  insurers  are  clearly  liable  for  the  direct  effects 
of  it,  as  where  furniture  or  pictures  are  injured  by  the  heat, 
although  they  do  not  actually  ignite. 

And  they  are  liable  for  the  injury  from  water  used  to  extin- 
guish the  fire;  and  for  injury  to  or  loss  of  goods  caused  by  their 
removal  from  immediate  danger  of  fire ;  but  not  if  removed 
from  a  mere  apprehension  from  a  distant  fire,  even  if  it  be 
reasonable;  and  not  if  the  loss  or  injury  might  have  been 
avoided  by  even  so  much  care  as  is  usually  given  in  times  of 
such  excitement  and  confusion. 

In  some  instances,  the  policies  require  that  the  insured 
should  use  all  possible  diligence  to  preserve  their  goods  ;  and 
such  a  clause  would  strengthen  the  claim  for  injury  caused  by 
an  endeavor  to  save  them  by  removal.  So  the  insurers  are 
liable  for  injury  or  loss  sustained  by  the  blowing  up  of  build- 
ings to  arrest  the  progress  of  a  fire. 

Lightning  is  not  fire ;  and  if  property  be  destroyed  by 
lightning,  the  insurers  are  not  liable,  unless  there  was  also 
ignition ;  or  unless  the  policy  expressly  insures  against  light* 
ning. 


422  /^/^^£■  INSURANCE. 

An  explosion  caused  by  gunpowder  is  a  loss  by  fire ;  not  so 
is  an  explosion  caused  by  steam. 

Whether,  when  the  negligence  of  the  insured  or  his  servants 
is  to  be  considered  as  the  sole  or  direct  cause  of  the  fire  or  loss, 
the  insurers  can  be  held,  has  been  somewhat  considered.  And 
as  this  is  the  most  common  and  universal  danger,  and  the  very 
one  which  induces  most  persons  to  insure,  there  has  been  some 
disposition  to  say  that  no  measure  or  kind  of  mere  negligence 
can  operate  as  a  defence.  And  in  effect  this  is  almost  the  law. 
But  if  the  loss  be  caused  by  negligence  of  the  insured  himself, 
of  so  extreme  and  gross  a  character  that  it  is  hardly  possible  to 
avoid  the  conclusion  of  fraud,  the  defence  might  be  a  good  one, 
although  there  were  no  direct  proof  of  fraud.  That  the  fire 
was  caused  by  the  insanity  of  the  insured  should  be  no  defence. 

SECTION  VII. 

VALUATION. 

Valuation,  precisely  as  it  is  understood  in  a  marine  policy* 
seldom  enters  into  a  fire-policy, — never,  perhaps,  in  a  policy 
made  by  any  of  those  mutual  companies  who  now  do  a  very 
large  part  of  the  insurance  of  this  country.  And  quite  seldom 
is  a  building  valued  when  insured  by  a  stock  company.  If  a 
loss  happens,  whether  it  be  total  or  partial,  the  insurers  are 
bound  to  pay  only  so  much  of  the  sum  insured  as  will  indemnify: 
the  assured.  But,  as  care  is  always  taken — and  sometimes 
required  by  law — not  to  insure  upon  any  house  its  whole  value, 
it  seldom  happens,  and,  if  the  proper  previous  precautions  are 
taken,  should  never  happen,  that  any  question  of  value  arises 
in  a  case  of  a  total  destruction  of  a  building  by  fire. 

But  mutual  companies  are  usually  forbidden  by  their  charter 
to  insure  more  than  a  certain  proportion  of  the  value  of  a  build 
ing;  and  this  requires  a  valuation  in  the  policy,  which  is  con- 
clusive, for  some  purposes,  against  both  parties.  Of  course,  the 
insurers  can  never  be  held  to  pay  more  than  the  sum  insured. 
And  if  their  charter  or  by-laws  permit  a  company  to  insure 
only  a  certain  proportion  of  the  value,  as  three-fourths, — on  the 
one  hand,  if  the  company  insure  more  than  that  proportion,  as 
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^3,500  on  property  valued  at  ;^4,ooo,  they  are  held  to  pay  only 
^3,000,  and  the  assured  cannot  show  that  the  building  was 
really  worth  more  than  $4,000 ;  and,  on  the  other  hand,  the 
valuation,  if  not  fraudulent,  is  conclusive  against  the  insurers 
if  the  building  is  destroyed,  and  they  cannot  show,  in  defence, 
that  the  building  was  worth  less. 

I  know  nothing  to  prevent  the  parties  from  making  a  valued 
policy,  if  they  see  fit  to  do  so,  although  this  has  been  questioned. 
It  is  not  uncommon  for  companies  who  insure  chattels, — as  plate, 
pictures,  statuary,  books,  or  the  like, — to  agree  on  what  shall 
be  the  value  in  case  of  loss. 

Sometimes  the  policy  reserves  to  the  insurers  the  right  to 
have  the  valuation  made  anew  by  evidence,  in  case  of  loss. 
Then  if  a  jury  find  a  less  valuation,  the  insurers  pay  the  same 
proportion  of  the  new  value  which  they  had  insured  of  the 
former  valuation. 

The  value  which  the  insurers  or  goods  must  pay  is  their 
value  at  the  time  of  the  loss.  And  it  has  been  held,  that  a 
fair  sale  at  auction,  with  due  precaution,  will  be  taken  to  settle 
that  value  after  the  fire,  provided  the  insurers  have  reasonable 
notice  or  knowledge  that  the  auction  is  to  take  place. 

The  valuation  determines  the  amount  which  the  insurers 
must  pay  only  in  case  of  total  destruction.  If  the  building  is 
only  injured  by  fire,  the  insurers  may  either  repair  it,  or  pay 
the  cost  of  repairing  it. 

SECTION    VIII. 

ALIENATION. 

Policies  against  fire  are  personal  contracts  between  the 
insured  and  the  insurers,  and  do  not  pass  to  any  other  party, 
without  the  express  consent  of  the  insurers. 

It  is  essential  to  the  validity  and  efficacy  of  this  contract, 
that  the  insured  have  an  interest  in  the  property  when  he  is 
insured,  and  also  when  the  loss  takes  place  ;  for  otherwise  it  is 
not  his  loss,  and  he  can  have  no  claim  for  indemnity.  If, 
therefore,  he  alienates  the  whole  of  his  interest  in  the  property 
before  the  loss,  he  has  no  claim  ;  and  if  he  alienates  a  part, 
retaining  a  partial  interest,  he  has  only  a  partial  and  propor- 
tionate  claim. 
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After  a  loss  has  occurred,  the  right  of  the  insured  to  indem- 
nity is  vested  and  fixed  ;  and  this  right  may  be  assigned  for 
value,  so  as  to  give  an  equitable  claim  to  the  assignee,  without 
the  consent  of  the  insurers. 

Policies  against  fire  contain  a  provision  that  an  assignment 
of  the  property,  or  of  the  policy,  shall  avoid  the  policy.  So, 
generally,  it  is  hardly  worth  while  to  inquire  what  right  an 
assignee,  without  consent,  would  acquire  at  common  law,  or  in 
equity,  where  there  is  no  such  provision. 

A  dissolution  of  the  partnership  before  loss,  and  a  division 
of  the  goods,  so  that  each  partner  owned  distinct  portions,  was 
held  to  be  in  violation  of  a  condition  against  "any  transfer  or 
change  of  title  in  the  property  insured." 

A  conveyance  by  one  insured,  intended  to  secure  a  debt, 
will  be  treated  in  a  court  of  equity  as  a  mortgage,  and  there- 
tore  it  does  not  terminate  the  interest  of  the  insured,  A 
contract  to  convey  is  not  an  alienation.  Nor  is  a  conditional 
sale,  where  the  condition  must  precede  the  sale,  and  is  not  yet 
performed.  Nor  is  a  mortgage,  not  even  after  breach,  and 
perhaps  entry  for  a  breach,  and  not  until  foreclosure.  Nor 
selling  and  immediately  taking  back.  Sometimes  alienation  by 
mortgage  is  directly  prohibited. 

If  several  estates  are  insured  in  one  policy,  and  one  or  more 
are  aliened  (or  conveyed  away),  the  policy  is  void  as  to  those 
only  which  are  aliened.  If  many  owners  are  insured  in  one 
policy,  a  transfer  by  one  or  more  to  strangers,  without  the  act 
or  concurrence  of  the  other  owners,  will  avoid  the  policy  for 
only  so  much  as  is  thus  transferred. 

In  practice,  care  should  be  taken  to  have  all  such  transfers 
regularly  made  and  notified,  and  the  consent  of  the  insurer 
obtained,  fully  authorized,  and  duly  indorsed  or  certified,  and 
all  the  rules  or  usages  of  the  insurers  in  this  respect  complied 
with. 

SECTION  IX. 

NOTICE    AND    PROOF. 

Where  the  policy  requires  a  certificate  of  the  loss,  the  pro. 
duction  of  it  is  a  condition  precedent  to  any  claim  for  payment 


I 
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And  it  must  be  such  a  certificate  as  is  required ;  but  a  substan- 
tial  compliance  with  its  requirements  is  sufficient.  So,  too,  if 
the  notice  is  to  be  given  fortJiwith,  there  must  be  no  unrea- 
sonable or  unnecessary  delay.  And  all  the  circumstances  of  the 
case  are  considered,  in  determining  whether  there  was  or  was 
not  due  diligence.  Where  a  certificate  is  required  to  be 
furnished  "as  soon  as  possible,"  it  is  still  sufficient  if  it  be 
furnished  within  a  reasonable  time.  But  where  the  fire  took 
place  in  November,  and  the  account  of  loss  was  not  furnished 
till  the  March  following,  it  was  held  not  to  be  a  compliance 
with  the  conditions.  Generally,  this  is  a  question  for  the  jury. 
In  fire-policies,  as  the  premises  may  be  supposed  always 
open  to  the  inspection  of  the  agents  of  the  insurers,  a  general 
notice  of  the  fire  will  be  enough. 

SECTION  X. 

ADJUSTMENT    AND    LOSS. 

Insurers  against  fire  are  not  held  to  pay  for  loss  of  profits, 
gains  of  business,  or  other  indirect  and  remote  consequences  of  a 
loss  by  fire.  We  do  not  know,  however,  why  profits  may  not  be 
expressly  insured  against  fire,  where  it  is  not  forbidden  by,  or 
inconsistent  with,  the  charter  of  the  insurers. 

There  is  one  wide  difference  betw'een  the  principle  of  adjust- 
ment of  a  marine  policy  and  of  a  fire-policy.  In  the  former,  if 
a  proportion  only  of  the  value  is  insured,  the  insured  is  con- 
sidered as  his  own  insurer  for  the  residue,  and  only  an  equal 
proportion  of  the  loss  is  paid.  Thus,  if,  on  a  ship  valued  at 
;^  10,000,  $5,000  be  insured,  and  there  is  a  loss  of  one-half,  the 
insurers  pay  only  one-half  of  the  sum  they  insure,  just  as  if 
some  other  insurer  had  insured  the  other  $5,000.  But  in  a  fire- 
policy,  the  insurers  pay  in  all  cases  the  whole  amount  which  is 
bst  by  fire,  provided  only  that  it  does  not  exceed  the  amount 
which  they  insure. 

Most  of  the  fire-policies  used  in  this  country  give  the  insurers 
the  right  of  rebuilding  or  repairing  premises  destroyed  or 
injured  by  fire,  instead  of  paying  the  amount  of  the  loss.  If, 
under  this  power,  the  insurers  rebuild  the  house  insured,  at  a 
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less  cost  than  the  amount  they  insure,  this  does  no\.  r.^.*-At»t 
their  liability ;  they  are  now  insurers  of  the  new  build-iig  for 
the  difference  between  its  cost  and  the  amount  they  have 
insured.  And  if  the  new  building  burns  down,  or  is  injured 
while  the  policy  continues,  the  insured  may  claim  so  much  as, 
added  to  the  cost  already  incurred,  shall  equal  th,;;  sum  for 
which  he  was  insured. 

It  may  be  important  to  add,  that,  under  our  common  mutual 
policies,  the  insured  will  also  be  liable  for  assessments  for  losses 
after  the  destruction  of  his  building  by  fire,  during  the  whole 
term  of  the  policy. 

There  is  no  rule  in  fire-insurance  similar  to  that  which  makes 
a  deduction,  in  marine-insurance,  of  one-third,  new  for  old. 
Still,  the  jury,  to  whom  the  whole  question  of  damages  is  given, 
are  to  inquire  into  the  greater  value  of  a  proposed  new  build- 
ing, or  of  a  repaired  building,  and  assess  only  such  damages  as 
shall  give  the  insured  complete  indemnity. 

Where  insurers  reserved  a  right  to  replace  articles  destroyed, 
if  the  insured  refused  to  permit  them  to  examine  and  inventory 
the  goods  that  they  might  judge  what  it  was  expedient  for 
them  to  do,  such  conduct  on  the  part  of  the  insured  would  be 
evidence  to  the  jury  of  great  weight,  to  prove  an  overstate- 
ment of  loss. 

I  have  not  thought  it  would  be  useful  to  give  Forms  of 
various  policies.  Applicants  never  make  them,  as  they  are 
always  furnished  by  the  insurance  companies;  each  one  having 
its  own  form,  and  using  no  other.  But  the  following  Forms,  of 
immediate  notice  of  loss,  of  a  later  and  fuller  statement  under 
oath,  with  a  magistrate's  certificate,  and  assignments  of  policies, 
may  be  found  useful.  They  must  be  all  adapted,  in  practice,  to 
the  peculiar  circumstances  of  each  case. 

(102.) 

To  the Fire-insurance  Company. 

Take  Notice,  That  on  the  day  of  inst.  (or  last)  a 

fire  broke  out  in  the  building  No.  in  Street,  in  the  city  of 

{or  otherwise  describe  the  location),  whereon  I  am  insured  by  you,  by  your 
policy,  No.  the  sum  of  dollars.     I   have    not  yet 

learned  and  do  not  know,  in  what  way  the  fire  was  caused  ;  but  as  soon  as  I 
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am  able,  I  will  give  you  further  information  on  the  subject.  {If  the  insured 
or  his  agent  knows,  or  has  reasonable  cause  for  supposing,  how  the  fire  was 
caught,  he  should  say  so,  and  state  what  particulars  he  can.) 

The  house  was  wholly  [or  partially)  destroyed  by  fire ;  and  I  shall  claim 
a  payment  from  you  under  your  policy. 

Written  and  sent  this  day  of  in  the  year 

{Signature.)      {Seal.) 

Witness  to  the  signature  and  sending. 

{Signature  of  Witness) 

Some  insurance  companies,  and,  indeed,  the  express  provi^ 
sions  of  some  policies,  require  that  a  sworn  statement  of  the 
facts  and  circumstances  of  the  loss,  and  the  particulars  of  the 
claim,  be  given  to  the  insurance  company,  with  the  certificate 
of  a  magistrate.  I  do  not  know  that  this  course  might  not  be 
always  prudent.  The  form  in  which  it  is  done  must  vary  in 
each  case,  and  be  adapted  to  the  peculiarities  of  that  case.  But 
the  following  Form  will  generally  be  a  safe  guide. 

(103.) 

To  the Insurance  Company. 

Whereas  the  said  Insurance  Company,  by  their  policy  numbered 

,  and  dated  on  the  day  of  in  the  year 

caused  me  to  be  insured  in  the  sum  of  dollars  against  loss  or 

damage  by  fire  to  the  following-described  building;  that  is  to  say  {here 
describe  or  designate  the  buildini^  sufficiently  to  show  clearly  wh.re  and  what 
it  was,  taking  the  description  from  the  policy ^  but  not  copying  it  at  length), 
Now,  I,  the  said  {name  of  the  assured)  having  been  solemnly  sworn, 

do  depose  and  say, — ■ 

1.  That  on  the  day  of  now  last  pst,  between  the 
hours  of  and  a  fire  broke  out  in  said  building,  whereby  the  same 
was  greatly  damaged  {or  destroyed),  and  the  said  fire  was,  according  to  my 
best  knowledge  and  belief,  caused  hy  {here  set  forth  the  causes  so  far  as  theij 
are  known,  or  supposed  on  reasonable  grounds),  and  I  aver  that  the  said  fire 
was  not  caused  by  me,  or  by  my  design  and  occurrence,  or  with  any  previous 
knowledge  on  my  part,  or  in  any  manner  attributable  to  me  or  to  my  agenc}; 
direct  or  indirect. 

2.  That  I  was  interested  in  tlie  said  property  in  the  following  manner; 
that  is  to  say  {here  say  whether  the  insured  owned  the  property  himself,  ot 
was  a  tenant  of  it,  or  a  landlord,  or  mortgagor  or  mortgagee,  or  trustee, 
or  how  otherwise  he  7vas  interested). 

3.  That  there  was  no  other  insurance  against  fire  of  the  said  property 
f^r,  if  there  was  any  other,  state  what  it  was). 
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4.  That  the  occupants  of  the  building  at  the  time  of  the  fire  were,  so  far 
as  is  known  to  me,  the  following  persons  (set  forth  the  natnes  of  the  occu- 
pants, the  parts  of  the  building  occupied  by  each  one,  and  the  purpose  for 
which  it  was  occupied). 

5.  That  the  actual  value  of  the  building  in  dollars  at  the  time  of  the 
fire,  was,  according  to  my  best  belief  and  judgment,  dollars. 
(//■  the  property  was  personal,  as  goods,  furniture,  or  the  like,  say,  as  may 
appear  by  the  schedule  annexed^ 

6.  That  the  whole  of  said  value  was  lost  by  the  fire  ;  and  being  more 
fran  the  sum  insured  thereon,  I  now  claim  of  said  insurance  company  said 
svm  of  dollars.  {Or  if  the  building  was  injured,  and  not 
destroyed,  then  say  that  so  much  of  the  value — stating  the  amount — of  said 
building  was  lost  by  the  f  re,  inasmuch  as  the  building,  if  repaired,  cannot 
be  restored  to  as  good  condition  as  before,  for  a  less  amount  than  thai  fum.) 

Witness  my  hand  at  this  day  of 

Id  the  year 

(SignaMrt,) 

{Certificate  to  be  appended  to  the  foregoing.) 

State  of 


;jss. 


County  of 

I  {name  of  the  magistrate)  a  justice  of  the  peace  in  and  for  said 

county  {or  what  else  may  be  his  office),  dwelling  near  to  the  property  above 
mentioned,  in  the  town  (or  city)  of  have  investigated  the 

circumstances  attending  the  said  fire,  and  am  personally  acquainted  with  the 
said  {name  of  insured),  whose  character  is  good ;  and  I  believe  that 

the  above  statement  to  which  the  said  {name  of  insured)  has  made 

oath  in  my  presence  is  true;  that  the  loss  cannot  be  imputed  to  fraud  or  mis- 
;onduct  on  his  part ;  and  that  he  has  suffered  by  the  fire  a  loss  of 

dollars.     I  am  not  in  any  way  interested  in  the  said  property,  or  in 
the  said  policy,  or  any  claim  under  the  same. 

In  Witness  of  all  of  which  I  have  hereunto  set  my  hand  and  my  seal  {of 
office,  if  he  has  an  official  seal),  at  this  day  of 

in  the  year 

{SignatJtre  of  Magistrate^    {Seal.) 

(104.) 
Assignment  of  a  Policy  to  be  indorsed  Thereon. 

I  {name  of  insured)  insured  by  the  within  policy,  in  consideration 

of  a  dollar  paid  to  me  by  {name  of  the  assignee)^nd  for  other  good  con 

siderations,  do  hereby  assign,  and  transfer  to  the  said  {name  of  tht 

assignee)  this  policy,  together  with  all  the  right,  title,  interest,  and  claim  whidj 
I  now  have  or  hereafter  may  have,  in,  to,  or  under  the  same. 
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"Witness  my  hand  this  day  of  in  the  year 

i^Signature^ 
{Witness:) 

It  is  always  best  to  write  this  assignment  on  the  policy  itself*, 
but  it  may  sometimes  happen  that  this  is  not  convenient  or  pos- 
sible ;  the  insured  who  wishes  to  make  the  assignment  not  hav 
ing  the  policy  within  his  possession  or  easy  reach.  Then  th« 
assured  may  use  the  following  Form : 

(105.) 

Whereas,  the  Insurance  Company,  by  the  policy,  numbered 

and  dated  on  day  of  in  tlie  year 

caused  me  to  be  insured  against  loss  or  damage  by  fire  on  a  certain  buildmg, 
t>eing  {designate  the  building  by  location  or  otherwise)  in  the  sum  of 

dollars;  now,  I  the  said  {name 0/  the  insured),  in  consideration  ol 
one  dollar  paid  to  me  by  {name  of  the  assignee)  and  for  other  good  consid 
erations,  have  transferred  and  assigned,  and  do  by  these  presents  transfei 
and  assign  unto  the  said  {name  of  the  assignee)  the  said  policy  of  insurance, 
and  all  the  right,  title,  interest,  or  claim,  which  I  now  hav^eor  ever  may  have 
in,  to,  or  under  the  same,  and  in  and  to  any  sum  of  money  which  now  is  0 
shall  ever  be  payable  thereon. 

Witness  my  hand  this  day  of  in  the  year 

{Signature.) 
(Witness.) 

If  the  policy  be  on  goods,  or  if  it  be  not  a  fire-policy,  but  ;^ 
marine-policy,  or  a  life-policy,  then  the  assignment  must  be 
made  to  conform  to  the  facts. 

It  is  ahvays  best  to  get  the  assent  of  the  insurance  company 
to  the  transfer  before  it  is  made.  And  always  the  assignment, 
when  made,  should  be  exhibited  without  loss  of  time,  to  them  or 
to  their  agent  authorized  to  give  their  assent,  and  this  assent  to 
the  assignment  be  obtained  and  written  upon  the  policy,  or,  if 
that  cannot  conveniently  be,  on  the  assignment,  and  in  the 
V  books  of  the  insurance  company. 
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CHAPTER  XXVIII. 

LIFE-INSURANCE. 


SECTION  I. 
THE  PURPOSE  AND  METHOD    OF    LIFE-INSURANCE. 

If  a  insures  B  a  certain  sum  payable  at  B's  deatl,  to  B's 
representatives,  we  have  only  the  insurer  and  insured,  as  in 
other  cases  of  insurance.  liut  if  A  insures  B  a  sum  pay;».ble  to 
B  or  his  representatives  on  the  death  of  C,  although  C  is  often 
said  to  be  insured,  this  is  not  quite  accurate  ;  more  properly,  B 
is  the  insured  party  and  C  is  the  life-tJisjired. 

Life-insurance  is  usually  effected  in  this  country  in  a  way 
quite  similar  to  that  of  fire-insurance  by  our  mutual  companies. 
That  is,  an  application  must  be  first  made  by  the  insured ;  and 
to  this  application  queries  are  annexed  by  the  insurers,  which 
inquire,  with  great  minuteness  and  detail,  into  everythmg  which 
can  affect  the  probability  of  life.  These  must  be  answered 
fully  ;  and  if  the  insurer  be  other  than  the  life-insured,  there  are 
usually  questions  for  each  of  them  There  are  also,  in  some 
cases,  questions  which  should  be  answered  by  the  physician  of 
the  life-insured,  and  others  by  his  friends  or  relatives ,  or  othei 
means  are  provided  to  have  the  evidence  of  the  physician  and 
friends. 

These  questions  are  not  precisely  the  same  in  the  forms 
given  out  by  any  two  companies ;  and  we  do  not  speak  of  them 
in  detail  here.  The  rules  as  to  the  obligation  of  answering  them, 
and  as  to  the  sufficiency  of  the  answers,  must  be  the  same  in 
life-insurance  that  we  have  already  stated  in  the  chapters  on 
Fire  and  Marine  Insurance  ;  or  rather  must  rest  upon  the  same 
principles.  And  the  same  rules  and  principles  of  construction 
therein  set  forth  would  doubtless  be  applied  to  the  question 
whether  a  contract  had  been  made,  or  at  what  time  it  went  into 
effect 


THE  PREMIUM.  43 1 

SECTION  II. 

THE   PREMIUM. 

If  the  insurance  be  for  one  year  only,  or  less,  the  premium 
is  usually  paid  in  money,  or  by  a  note,  at  once.  If  for  more 
than  a  year,  it  is  usually  payable  annually.  But  it  is  common  to 
provide  or  agree  that  the  annual  payment  may  be  made  quar- 
terly, with  interest  from  the  day  when  the  whole  is  due.  Notes 
are  usually  given  ;  but  if  not,  the  whole  amount  would  be  consid- 
ered due.  If  A,  whose  premium  of  $100  is  payable  for  1878  on 
the  1st  day  of  January,  then  pays  $25,  and  is  to  pay  the  rest  quar- 
terly, but  dies  on  the  ist  of  February,  the  $75  due,  with  interest 
from  the  ist  of  January,  would  be  deducted  from  the  sum 
insured.  If  the  policy  provides  that  the  risk  shall  "  terminate 
in  case  the  premium  charged  shall  not  be  paid  in  advance  on  or 
before  the  day  at  noon  on  which  the  same  shall  become  due  and 
payable,"  and  the  day  of  payment  falls  on  Sunday,  the  premium 
is  not  payable  until  Monday,  although  the  assured  dies  on  Sun- 
day afternoon. 

Provision  is  sometimes  made  that  a  part  of  the  premium  shall 
be  paid  in  money,  and  a  part  in  notes,  which  are  not  called 
in  unless  needed  to  pay  losses.  The  greater  the  accommoda 
tion  thus  allowed,  the  more  convenient  it  is,  obviously  to  the 
insured,  but  the  less  certain  will  he  be  of  the  ultimate  payment 
of  the  policy,  because,  in  the  same  degree,  the  fund  for  the  pay- 
ment consists  only  of  such  notes,  and  not  of  payments  actually 
made  and  invested.  There  is  a  great  diversity  among  the  life- 
insurance  companies  in  this  respect.  But  even  the  strictest,  or 
those  which  require  that  all  the  premiums  shall  be  paid  in  money, 
usually  provide  also  that  an  amount  may  remain  overdue,  with- 
out prejudice,  which  does  not  exceed  a  certain  proportion — say 
one-half  or  one-third — of  the  money  actually  paid  in  on  the  policy. 
This  is  considered,  under  all  ordinary  circumstances,  safe  for 
the  company,  because  every  policy  is  worth  as  much  as  this  to 
the  company.  Or,  in  other  words,  it  would  always  be  profitable 
for  the  company  to  obtain  a  discharge  of  its  obligation  on  a 
policy,  by  repaying  the  insured  so  small  a  proportion  of  wnat 
has  been  received  from  him. 
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Taking  a  note  would  certainly  be  a  waiver  of  immediate  j>ay 
ment,  if  not  itself  a  payment. 

The  premiums,  after  the  first,  must  be  paid  on  the  days  on 
which  they  fall  due.  If  no  hour  be  mentioned,  then  it  is 
believed  that  the  insured  would  have  the  whole  day,  even  to 
midnight.  It  is  possible,  however,  that  he  might  be  restricted 
to  the  usual  hours  of  business,  and  perhaps  even  to  those  in 
which  the  office  of  the  insurers  is  open  for  business. 

Practically,  the  utmost  care  is  requisite  on  the  part  of  the 
assured,  to  pay  his  premium  as  soon  as  it  is  due ;  and  it  is  a 
wise  precaution  to  pay  it  a  little  before.  This  is  the  only 
proper  and  safe  course.  But  we  believe  it  to  be  not  unusual 
for  the  insurers  to  accept  the  premium  if  offered  them  a  few 
days  after,  and  continue  the  policy  as  if  it  were  paid  in  season, 
provided  no  change  in  the  risk  has  occurred  in  the  mean  time. 

And  sometimes  the  rules  of  the  company,  and  in  some  States 
the  statutes,  provide,  that,  if  a  policy  be  defeated  by  a  non-pay- 
ment of  the  premium,  the  insured  does  not  lose  all  that  he  has 
paid  ;  but  a  certain  proportion  of  the  value  which  the  policy 
then  had  shall  be  paid  to  him. 

The  time  of  the  death  is  sometimes  very  important.  If  the 
policy  be  for  a  definite  period,  it  must  be  shown  that  the  death 
occurs  within  it.  If  there  were  an  insurance  on  a  man's  life  for 
a  year,  and  some  short  time  before  the  expiration  of  the  term 
he  received  a  mortal  wound,  of^which  he  died  one  day  after  the 
year,  the  insurer  would  not  be  liable.  And  the  terms  of  the 
policy  may  possibly  make  it  necessary  to  determine  which  of 
two  persons  lived  longest ;  as  if  a  sum  were  insured  on  the  joint 
lives  of  two  persons,  to  be  paid  to  the  representatives  of  the 
survivor. 

SECTION  III. 

THE   RESTRICTIONS    AND    EXCEPTIONS   IN   LIFE-POLICIES. 

Our  policies  usually  contain  certain  restrictions  or  limita- 
tions as  to  place  ;  the  life-insured  (he  whose  life  is  insured  for  his 
own  or  another's  benefit)  not  being  permitted  to  go  beyond  cer 
tain  limits,  or  to  certain  places.  But  there  is  nothing  to  prevent 
a  bargain  permitting  the  life-insured  to  pass  beyond  these  bounds. 


RESTRICTIONS  AND  EXCEPTIONS  IN  LIFE-POLICIES.     433 

either  in  consideration  of  new  and  further  payments,  or  of  the 
common  premium. 

So  certain  trades  or  occupations,  as  of  persons  engaged  in. 
making  gunpowder,  or  of  engineers  or  firemen  about  steam- 
engines,  are  considered  e.xtra-hazardous,  and  as  therefore  pro- 
hibited, or  requiring  an  extra  premium. 

The  exception,  however,  which  has  created  most  discussion, 
is  that  which  makes  death  by  suicide  an  avoidance  of  the  poHcy. 
The  clause  respecting  duelling  is  plain  enough  ;  and  no  one  can 
die  in  a  duel  without  his  own  fault.  But  it  is  otherwise  with 
regard  to  self-inflicted  death.  This  may  be  voluntary  and  wrong, 
ful,  or  the  result  of  insanity  and  disease,  for  which  the  suffering 
party  should  not  be  held  responsible. 

The  general  principles  of  the  law  of  contracts,  and  of  the  law 
of  insurance  particularly,  would  lead  to  the  conclusion  that 
"death  by  his  own  hands,"  but  without  the  concurrence  of  a 
responsible  will  or  mind,  would  not  discharge  the  insurers, 
without  a  positive  provision  to  that  effect.  We  should  put 
such  a  death  on  the  same  footing  with  one  resulting  from  a 
mere  accident,  brought  about  by  the  agency,  but  without  the 
intent,  of  the  life-insured.  As  if  poison  were  sent  to  him  by 
mistake  for  medicine,  and  he  swallowed  it  under  the  same  mis' 
take. 

Much  question  has  been  made,  wJien  a  man  may  be  believed 
to  be  dead,  simply  because  nothing  is  known  about  him,  or  has 
been  known  for  a  long  period.  But  there  is  not  and  cannct 
be  any  other  presumption  of  law  on  the  subject  than  that,  after 
a  certain  period  of  absence  and  silence,  there  is  a  presumption 
of  death  ;  and  seven  years  has  been  mentioned  in  England  and 
in  this  country  as  this  period,  and  even  sanctioned  by  legisla- 
tion in  New  York.  But  all  questions  of  this  kind  we  regard  as 
pure  questions  of  fact.  Whichever  party  rests  his  case  upon 
the  death  or  the  life  of  a  certain  person,  at  a  certain  time,  must 
satisfy  the  jury  upon  this  point  by  such  evidence  as  may  be 
admissible  and  sufficient. 
28 
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SECTION  IV. 

THE    INTERKST    OF   THIC   INSURED. 

Every  one  insured  in  any  way  must  have  an  interest  in  the 
subject-matter  of  the  insurance.  A  person  may  effect  insurance 
on  his  own  Hfe  in  the  name  of  a  creditor,  for  a  sum  beyond  the 
amount  of  the  debt,  the  balance  to  enure  to  his  family,  and  the 
policy  will  be  valid  for  the  whole  amount  insured.  Any  one 
may  insure  his  own  life  ;  but  if  the  insured  and  the  life-insured 
are  not  the  same,  that  is,  if  the  insured  be  insured  on  some  other 
life  than  his  own,  interest  must  be  shown. 

A  father  has  an  insurable  interest  in  the  life  of  his  minor 
son.  And  the  general  rule  is,  that  any  substantial  pecuniary 
interest  is  sufficient,  although  not  strictly  legal  nor  definite. 
This  has  been  held  in  the  case  of  a  sister  dependent  on  a 
brother  for  support  ;  and  the  rule  would  be  held  to  apply  not 
only  to  all  relations,  but  where  there  was  no  relationship,  if 
there  were  a  positive  and  real  dependence.  That  is,  any  one 
may  insure  a  sum  on  the  life  of  any  other  person  on  whom  he 
or  she  really  depends  for  support  or  for  comfort.  And  gener- 
ally, it  is  said  to  be  enough,  if,  according  to  the  ordinary  course 
of  events,  pecuniary  loss  or  disadvantage  will  naturally  and 
probably  result  from  the  death  of  the  one  whose  life  is  insured. 

So  an  existing  debt  gives  the  creditor  an  insurable  interest 
in  the  life  of  a  debtor.  But  if  the  debt  be  not  founded  on  a  legal 
consideration,  it  does  not  sustain  the  policy.  And  if  the  debt 
be  paid  before  the  death  of  the  debtor,  the  insurers  are  dis- 
charged. 

SECTION  V. 

THE   ASSIGNMENT    OF    A    LIFE-POLICY. 

Life-policies  are  assignable  at  law,  and  are  very  frequently 
assigned  in  practice.  And  the  assignee  of  a  policy  is  entitled 
on  the  death  of  the  party  insured,  to  recover  the  full  sum 
insured  without  reference  to  the  amount  of  the  consideration 
paid  by  him  for  the  assignment.  A  large  proportion  of  the 
policies  which  are  effected  are  made  for  the  purpose  of  assign- 
ment ;  that  is,  for  the  purpose  of   enabling  tb-  insured  to  give 
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this  additional  security  to  his  creditor.  If  the  rules  of  the  com- 
pany or  the  terms  of  the  policy  refer  to  an  assiy;nment  of  it,  they 
are  binding  on  the  parties.  On  the  one  hand,  an  assignment 
would  operate  as  a  discharge  of  the  insurers,  provided  a  rule  or 
expressed  provision  gave  this  effect  to  the  assignment.  And, 
on  the  other,  if  the  agreement  were  that  the  policy  should  con- 
tinue in  favor  of  the  assignee,  even  after  an  act  which  discharged 
it  as  to  the  insured  himself, — as,  for  example,  his  suicide, — the 
insurers  would  be  bound  by  it. 

It  is  an  important  question  what  constitutes  an  assignment. 
The  general  answer  must  be,  any  act  distinctly  importing  an 
assignment.  And,  therefore,  a  delivery  and  deposit  of  the  pol- 
icy, for  the  purpose  of  assignment,  will  operate  as  such,  without 
a  formal  written  assignment.  So  will  any  transaction  which 
gives  to  a  creditor  of  the  insured  a  right  to  payment  out  of  the 
insurance. 

It  seems,  however,  that  delivery  is  necessary.  And  where 
an  assignment  was  indorsed  on  the  policy,  and  notice  given  to 
the  insurer,  but  the  policy  remained  in  the  possession  of  the 
insured,  it  was  held  that  there  was  no  assignment.  Where, 
however,  the  assignment  is  by  a  separate  deed,  which  is  duly 
executed  and  delivered,  this  is  an  assignment  of  the  policy, 
without  actual  delivery  of  the  policy  itself. 

SECTION  VI. 

WARRANTY,  REPRESENTATION,  AND    CONCEALMENT. 

The  general  principles  on  this  subject  are  the  same  which 
we  have  already  stated  in  reference  to  other  modes  of  insurance. 
In  life-policies,  however,  the  questions  which  must  be  answered 
are  so  minute,  and  cover  so  much  ground,  that  difficulty  seldom 
arises  except  in  relation  to  the  answers.  One  advisable  precau- 
tion is  for  the  answerer  to  discriminate  carefully  between  what 
he  knows  and  what  he  believes.  If  he  says  simply  "yes"  or 
"  no,"  or  gives  an  equivalent  answer,  this  is  in  most  cases  a 
strict  warranty,  and  avoids  the  policy  if  there  be  any  material 
mistake  in  the  reply.  But  where  the  answerer  adds  the  words 
"  to  the  best  of  my  knowledge  and  belief,"  he  warrants  only  the 
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fact  of  his  belief,  or,  in  other  words,  nothing  but  his  own  entire 
honesty. 

The  cases  which  turn  upon  the  answers  to  the  questions  are 
very  numerous  ;  but  they  necessarily  rest  upon  the  especial 
facts  of  each  case,  and  hardly  permit  that  general  rules  should 
be  drawn  from  them.     Some,  however,  may  be  stated. 

The  first  is,  that  perfect  good  faith  should  be  observed.  The 
want  of  it  taints  a  policy  at  once,  and  the  presence  of  it  goes  far 
to  protect  one.  Thus,  where  the  life-insured  was  beginning  to 
be  insane,  but  w^as  wholly  unconscious  of  it,  the  policy  was  not 
vitiated  by  the  concealment,  although  two  doctors  in  attendance 
upon  him  knew  how  the  case  stood. 

Most  of  the  policies  of  the  present  day  provide  that  the 
policy  is  made  on  the  faith  of  the  statem.ents  in  the  applica- 
tion for  insurance  with  the  stipulation,  and  that,  if  they  shal'. 
be  found  in  any  respect  untrue,  the  policies  shall  be  avoided 
Then  the  stipulations  are  considered  as  warranties,  and  if  untrue, 
even  in  a  point  immaterial  to  the  risk,  avoid  the  policies. 

There  is  a  warranty,  or  statement,  usually  making  a  part  of 
nearly  all  life-policies  ;  it  is  that  the  life  insured  is  in  good 
health.  But  this  does  not  mean  perfect  health,  or  freedom 
from  all  symptoms  or  seeds  of  disease.  It  means  reasonably 
good  health,  and  loose  as  this  definition,  or  rule,  may  be,  it 
would  be  difficult  to  give  it  any  other.  And  if  a  jury  on  the 
whole  are  satisfied  that  the  constitution  of  one  warranted  to  b<r 
"in  good  health  "  is  radically  impaired,  and  the  life  made  unusu- 
ally precarious,  there  is  a  breach  of  the  warranty,  although  no 
specific  disease  is  shown  which  must  have  that  effect.  On  the 
other  hand,  this  warranty  is  not  broken  by  the  presence  of  a  dis- 
ease, if  that  be  one  which  does  not  usually  tend  to  shorten  life 
(in  one  English  case  dyspepsia  was  said  to  be  such  a  disease), 
unless  it  were  organic,  or  had  increased  to  that  extreme  degree 
as  to  be  of  itself  dangerous. 

Consumption  is  the  disease  which  is  most  feared  in  this 
country,  as  well  as  in  England.  And  the  questions  which  relate 
to  the  symptoms  of  it,  as  spitting  of  blood,  cough,  and  the  like,  are 
exceedingly  minute.  But  here  also  there  must  be  a  reasonable 
construction  of  the  answers.    Thus,  if  spitting  of  blood  be  posi. 
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lively  denied,  there  may  be  no  falsification  in  fact,  though  liter- 
ally speaking  the  life-insured  may  have  spit  blood  many  times, 
as  when  a  tooth  was  drawn,  or  from  some  accident.  If  there 
be  an  action  on  the  policy,  and  the  insurers  rest  their  defence 
on  any  falsification  of  this  kind,  the  question  usually  put  to  the 
jury  is,  Was  the  party  affected  by  any  of  these  or  similar  symp- 
toms, in  such  wise  that  they  indicated  a  disorder  tending  to 
shorten  life?  And  any  symptom  of  this  kind,  however  slight, — 
as  a  drop  or  two  of  blood  having  ever  Bowed  from  inflamed  or 
congested  lungs, — should  be  stated.  Statements  materially 
untrue  on  these  points  avoid  the  policy,  although  the  insured, 
at  the  time  of  his  application,  did  not  believe  that  he  had  any 
pulmonary  disease,  and  the  statement  made  by  him  was  not 
intentionally  false,  but,  according  to  his  belief,  true. 

The  insurers  always  ask  who  is  the  physician  of  the  life- 
insured  that  they  may  make  inquiries  of  him  if  they  see  fit. 
And  his  name  must  be  stated  fully  and  accurately.  It  is  not 
enough  to  give  the  name  of  the  usual  attendant ;  but  every 
physician  really  consulted  should  be  named,  and  every  one  con- 
sulted as  a  physician,  although  he  is  an  irregular  practitioner  or 
quack. 

If  the  warranty  be  that  the  life-insured  is  a  person  of  sober 
and  temperate  habits,  it  has  been  held,  in  an  action  on  such  a 
policy,  that  the  jury  are  not  to  inquire  whether  his  habits  of 
drinking  are  such  as  might  injure  his  health  ;  for  if  he  has  any 
"habits  of  drinking,"  this  would  discharge  the  insurers,  because 
they  have  a  perfect  right  to  say  that  they  will  insure  only  those 
who  are  temperate.  But  it  may  be  answered,  that  although  the 
insurers  have  this  right,  and  there  may  be  good  reasons  why  this 
should  be  the  general  practice,  yet  unless  they  use  the  word 
"abstinence,"  or  something  equivalent,  they  have  no  right  to 
say  that  any  one  is  not  "temperate"  who  does  not  drink  enough 
to  affect  his  health  ;  for  as,  generally,  all  intemperance  must 
affect  health  injuriously,  if  there  be  no  such  injury,  the  presump- 
tion would  be  that  there  was  no  intemperance  ,  and  there  is 
clearly  a  broad  distinction  between  temperance  and  total  absti- 
nence. 

An  answer,  "not  subject  to  fits,"   is  not  necessarily  falsi- 
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fied  by  the  fact  that  the  life-insured  has  had  one  or  more  fits. 
But  if  the  question  had  been,  "  Have  you  ever  had  fits  ?  "  then 
it  is  said  that  any  fit  of  any  kind,  and  however  long  before, 
must  be  stated.  But  if  a  man  had  a  fit  when  a  young  child, 
and  forgot  to  mention  it,  or  considered  it  wholly  unimportant, 
and  it  had  nothing  to  do  with  his  state  of  health,  it  would  hardly 
be  held  a  falsification  which  would  avoid  the  policy. 

As  there  is  always  a  general  question  as  to  any  facts  affect- 
fng  health  not  particularly  inquired  of,  a  concealment  of  such  a 
fact  goes  to  a  jury,  who  are  to  judge  whether  the  fact  was  mate- 
rial, and  whether  the  concealment  were  honest.  As  when  a  life- 
insured  was  a  prisoner  for  debt,  and  so  without  the  benefit  of 
air  and  recreation,  and  this  was  not  told ;  and  where  a  woman 
whose  life  was  insured  had  become  the  mother  of  a  child  under 
disgraceful  circumstances  some  years  before,  and  this  fact  was 
concealed,  the  plaintiff  was  non-suited. 

If  the  policy,  and  the  papers  annexed  or  connected,  put  no 
limits  on  the  location  of  the  life-insured,  he  may  go  where  he 
will.  But  if,  when  applying  for  insurance,  he  intends  going  to 
a  place  of  peculiar  danger,  and  this  intention  is  wholly  withheld, 
it  would  be  a  fraudulent  concealment. 

If  facts  be  erroneously  but  honestly  misrepresented,  and  the 
insurers,  when  making  the  policy,  knew  the  truth,  the  error  doe.s 
not  affect  the  policy.  Nor  does  the  non-statement  of  a  fact 
which  diminishes  the  risk. 

If  upon  a  proposal  for  a  life  insurance,  and  an  agreement 
thereon,  a  policy  be  drawn  up  by  the  insurers  and  presented  to 
the  insured  and  accepted  by  them,  which  differs  from  the  terms 
of  the  agreement,  and  varies  the  rights  of  the  parties  concerned, 
equity  will  interfere  and  deal  with  the  case  on  the  footing  of 
this  agreement,  and  not  of  the  policy.  But  it  may  be  shown  by 
evidence  and  circumstances,  that  it  was  intended  by  the  insurers 
to  vary  the  agreement,  and  propose  a  different  policy  to  the 
insured,  and  that  this  was  understood  by  the  insured,  and  the 
policy  so  accepted. 
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SECTION  VII. 

INSURANCE  AGAINST  ACCIDENT,  DISEASE,  AND    DISHONESTY  OF  SERVANTS. 

Of  late  years  both  of  these  forms  of  insurance  have  come 
into  practice,  but  not  so  long  or  so  extensively  as  to  require 
that  we  should  speak  of  them  at  length.  In  general,  it  must 
be  true,  that  the  principles  already  stated  as  those  of  insuu 
ance  against  marine  peril,  or  fire,  or  death,  must  apply  to 
these  other — and,  indeed,  to  all  other — forms  of  insurance, 
excepting  so  far  as  they  may  be  qualified  by  the  nature  of  the 
contract. 

From  one  interesting  case  which  has  occurred  in  England, 
it  seems  that,  when  an  application  is  made  for  insurance,  or 
guaranty  against  the  fraud  or  misconduct  of  an  agent,  questions 
are  proposed,  as  we  should  expect,  which  are  calculated  to  call 
forth  all  the  various  facts  illustrative  of  the  character  of  the 
agent,  and  all  which  could  assist  in  estimating  the  probability 
of  his  fidelity  and  discretion.  But  a  declaration  of  the  appli- 
cant as  to  the  course  or  conduct  he  was  to  pursue  was  distin- 
guished from  a  warranty.  He  may  recover  on  the  policy, 
although  he  changes  his  course,  provided  the  declaration  was 
honest  when  made,  and  the  change  of  conduct  was  also  in  good 
faith.  In  this  case  the  application  was  for  insurance  of  th« 
fidelity  of  the  secretary  of  an  institution.  There  was  a  ques 
tion  as  to  when,  and  how  often,  the  accounts  of  the  secretary 
would  be  balanced  and  closed  ;  and  the  applicant  answered  that 
these  accounts  would  be  examined  by  the  financial  committee 
once  a  fortnight.  A  loss  ensued  from  the  dishonesty  of  the 
secretary,  and  it  appeared  to  have  been  made  possible  by  tl  e 
neglect  of  the  committee  or  the  directors  to  examine  his  accounts 
in  the  manner  stated  in  the  policy.  But  the  insurers  were  held 
on  the  ground  that  there  was  no  warranty. 
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CHAPTER   XXIX. 

DEEDS  CONVEYING  LAND. 


SECTION  I. 

WHAT   IS    ESSENTIAL    TO    SUCH    DEEDS. 

By  the  old  law,  no  instrument  was  considered  made  until  it 
was  sealed ;  then  it  was  thought  to  be  dotie,  and  the  word  deed, 
which  literally  means  only  something  done,  was  given  to  every 
written  instrument  to  which  a  seal  was  affixed  ;  and  that  is  the 
legal  meaning  now.  But  the  common  meanmg  of  the  word  is 
an  instrument  for  the  sale  of  lands  ;  and  it  is  of  this  that  we 
ivould  now  treat. 

By  the  statutes  and  usage  of  this  country  generally,  no 
lands  can  be  transferred  excepting  by  a  deed,  which  is  signed, 
'  sealed,  acknowledged,  delivered,  and  recorded.  In  some  States 
seals  are  abolished. 

We  give  annexed  to  this  chapter  an  Abstract  of  the  Laws 
of  all  the  States  relating  to  deeds  and  their  requirements. 

What  the  deed  should  be,  that  is,  in  what  words  it  should 
be  expressed,  we  can  best  show  by  the  forms  appended  to  this 
chapter,  and  do  not  propose  to  say  more  about  it  than  this.  It 
is  not  safe  to  depart  from  forms,  and  established  phrases,  which 
have  passed  before  the  courts  so  often  that  their  exact  meaning 
is  certainly  known.  There  are  things  which  seem  to  be  and 
perhaps  are  vain  repetitions  ;  and  for  the  usual  words  it  may  be 
thought  that  others  of  the  same  or  better  meaning  may  be  sub- 
stituted. Such  changes  may  be  made  perhaps^  without  detri- 
ment ;  but  perhaps,  also,  with  ruinous  results  ;  and  it  is  not 
wise  to  run  the  risk. 

It  should  be  signed ;  and  this  means,  properly,  that  the 
seller  or  grantor  should  write  his  name  in  the  usual  way,  in  the 
proper  place,  and  with  ink.  If  the  grantor  cannot  write  his 
name,  he  may  merely  make  his  mark.  It  has  been  said  that 
writing  with  a  lead  pencil  is  enough,  but  it  would  not  be  safe 
to  trust  to  it.     The  name  of  the  grantee  should  be  distinctly 
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written  in  the  proper  place,  in  ink.  Sometimes,  in  our  large 
cities,  an  agent  buys  land  for  a  principal  who  does  not  wish  to 
be  known,  and  the  agent's  name  is  inserted  as  grantee,  in  pcncily 
and  the  deed  is  so  executed  and  acknowledged  and  delivered; 
and  some  time  afterwards  the  agent  rubs  his  name  out,  and 
writes  the  name  of  his  principal,  the  actual  buyer,  instead. 
But  this  is  a  very  unsafe  and  reprehensible  practice,  and  the 
deed  cannot  be  considered  satisfactory. 

The  deed  of  a  corporation  must  be  signed  by  an  agent  or 
attorney,  who  should  be  careful  to  execute  it  in  the  manner 
indicated  in  some  of  the  forms  appended.  In  one  case,  in 
Massachusetts,  where  a  deed  was  written  throughout  as  the 
deed  of  a  corporation,  and  their  treasurer  si.L.r.cd  it  thus :  "  In 
witness  whereof,  I,  the  said  C  C,  in  behalf  of  the  said  company, 
and  as  their  treasurer,  have  hereunto  set  my  hand  and  seal," — 
it  was  held  that  this  was  the  deed  of  the  treasurer,  and  not  the 
deed  of  the  corporation,  and  did  not  transfer  the  lands.  This 
is  an  extreme  case,  and  the  law  might  not  always  be  applied 
with  so  much  severity ;  but  it  is  best  not  to  incur  any  such  risk. 
So,  too,  the  rule  that  a  person  who  is  to  be  authorized  to  affix 
the  seal  of  another  should  be  authorized  under  the  seal  of  the 
principal,  is  so  general,  that,  although  it  has  important  excep- 
tions, it  should  always  be  observed. 

The  seal  is  properly  a  piece  of  paper  wafered  on,  or  sealing 
wax  pressed  on.  In  the  New  England  States  generally,  and  in 
New  York,  nothing  else  satisfies  the  legal  requirement  of  a 
seal.  In  the  Southern  and  Western  States  generally,  a  scrawl, 
intended  for  a  seal,  usually  made  b}- writing  the  word  "seal" 
withm  a  square  or  diamond,  is  regarded  in  law  as  a  seal.  If 
there  be  but  one  seal  on  an  instrument,  and  many  parties,  all 
of  whom  should  seal  it,  this  seal  will  be  taken  generally  for  the 
seal  of  each  one  ;  although,  properly,  each  signer  should  put  a 
seal  against  his  own  name. 

The  deed  should  be  delivered.  If  a  man  makes  a  deed,  and 
acknowledges  it,  and  keeps  it  in  his  possession,  and  dies,  the 
deed  has  no  effect  whatever  ;  no  more  than  if  the  grantor  had 
put  it  in  the  fire.  Even  where  it  was  recorded,  and  then  taken 
back  by  the  grantor  and  kept  by  him,  with  words  going  to  show 
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that  the  grantor  did  not  wish  the  grantee  to  know  of  it,  it  was 
held  not  to  have  been  delivered.  But  there  are  no  especial 
words  or  form  necessary  for  delivery.  If  the  deed,  in  any  way 
whatever,  gets  into  the  possession  of  the  grantee,  with  the 
knowledge  and  consent  of  the  grantor,  it  is  a  delivery. 

The  grantor  may  deliver  it  by  his  agent,  and  it  may  be 
delivered  to  the  agent  of  the  grantee,  authorized  by  him  to 
receive  it.  Moreover,  the  law  permits  a  kind  of  conditional 
delivery.  Thus,  the  grantor  may  deliver  the  deed  to  a  third 
person,  to  be  delivered  by  him  to  the  grantee  on  a  certain  con- 
dition, or  when  a  certain  thing  is  done  ;  and  when  that  condition 
is  performed,  or  the  thing  is  done,  the  deed  belongs  to  the 
grantee,  and  takes  effect  in  the  same  way  as  if  it  had  been 
delivered  to  him  personally.  In  legal  language,  the  deed  is 
said  to  be  delivered  to  the  third  person,  as  an  escrozv. 

So  the  grantor  may  put  the  deed  in  the  ha*ids  of  the  third 
person,  with  directions  to  give  it  to  the  grantee  after  the  death 
of  the  grantor,  provided  the  grantor  does  not  reclaim  it  in  thq 
mean  time.  Then  the  grantor  can  reclaim  it  whenever  he  will, 
which  he  cannot  do  after  he  has  delivered  it  to  the  grantee , 
but  if  he  does  not  reclaim  it  during  his  life,  at  his  death  it 
becomes  the  property  of  the  grantee,  and  the  law  now  considers 
that  it  was  delivered  to  him  when  first  delivered  to  that  third 
party.  So  that  deed  is  good  even  against  creditors,  provided  that 
the  grantor  was  perfectly  solvent  when  he  put  the  deed  in  th^ 
hands  of  the  third  party,  and  acted  altogether  in  good  faith. 

If  a  deed  to  a  married  woman  be  delivered  either  to  her  oi 
to  her  husband,  it  is  sufficient. 

As  there  must  be  delivery  to  the  grantee,  or  to  some  one 
for  him,  so  there  must  be  assent  and  acceptance  on  his  part. 
The  law  will  help  any  evidence  tending  to  show  such  assent,  by 
presuming  in  favor  of  the  grantee's  assent  if  the  deed  be  wholly 
and  only  favorable  to  him.  But  not  if  there  is  money  to  be 
paid  by  him,  or  anything  important  to  be  done  if  he  accept  the 
deed. 

It  is  usual  and  proper  that  the  execution  of  the  deed  should 
be  attested  by  witnesses.  In  many  of  our  States,  two  witnesses 
are  required  by  statute.      In  New  York,  one  is  enough.      In  the 
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greater  number,  witnesses  are  not  absolutely  required  by 
statutes,  nor  by  strict  law  of  any  kind ;  but  even  there  it  is 
usual  and  safer  to  have  them. 

The  witness  should  see  the  party  sign  ;  but  if  the  deed  is 
signed  near  him,  and  is  immediately  brought  to  him  by  the 
grantor,  who  tells  him  that  is  his  signature,  and  asks  him  to 
witness,  this  would  be  sufficient  in  law. 

It  is  desirable  that  witnesses,  when  called  on  to  testify, 
should  remember  the  signature,  sealing,  etc.  ;  but  it  is  sufficient 
in  law  that  they  are  certain  of  their  handwriting,  and  can 
declare  under  oath  that  they  should  not  have  attested  the  execu- 
tion and  delivery  if  they  had  not  seen  it.  If  witnesses  are 
dead,  proof  of  their  handwriting  is  sufficient ;  and  if  this  cannot 
be  offered,  then  proof  of  the  handwriting  of  the  grantor  is 
enough.  If  witnesses  attest  the  signing,  sealing,  and  delivery, 
in  the  common  form,  proof  of  their  handwriting,  in  case  of 
their  death  or  absence,  is  proof  of  the  execution  and  delivery 
of  the  deed. 

The  witness  should,  properly,  be  of  sufficient  age  and  under 
standing,  but  may  be  a  minor.  He  should  have  no  interest  in 
the  deed.  Hence  a  wife  is  not  a  proper  witness  of  a  deed  to 
her  husband.  But  the  courts,  and  especially  a  court  of  equity, 
(vould  seldom  permit  a  deed  to  be  avoided  through  the  incompe- 
ence  of  a  witness,  if  there  were  no  suspicion  of  wrong. 

Generally  a  deed  is  valid  as  between  the  parties,  although 
not  acknowledged  ;  but,  to  entitle  it  to  be  recorded,  it  must  be 
acknowledged.  For  this  purpose  the  grantor  must  go  before  a 
person  qualified  by  law  to  receive  acknowledgments,  and  exhibit 
the  deed  to  him,  and  acknowledge  it  as  his  free  act  and  deed; 
and  the  person  receiving  the  acknowledgment  then  certifies  that 
he  has  received  this  acknowledgment,  under  the  proper  date. 

In  general  an  acknowledgment  may  be  made  before  any 
justice  of  the  peace,  or  a  commissioner  appointed  for  the  State 
in  which  the  land  to  be  conveyed  is  situated,  if  the  deed  is 
executed  in  another  State,  or  any  consul  or  consular  agent  of 
the  United  States  if  the  deed  is  executed  in  a  foreign  country. 
This  acknowledgment  must  be  made,  or  the  deed  cannot  be 
recorded.  And  the  deed  is  invalid,  as  notice,  if  the  acknowl 
edgment  is  defective,  although  it  is  actually  recorded. 
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Formerly,  all  the  grantors  acknowledged  the  deed  ;  and  this 
continues  to  be  usual  in  most  places,  and  is  the  safest  practice. 
But,  in  some  places,  it  is  now  sufficient  in  law,  if  either  of  the 
grantors  acknowledge  it. 

In  many  States,  if  a  wife,  separately  or  joining  with  her 
husband,  conveys  away  her  land,  a  particular  form  and  mode  of 
acknowledgment  is  required,  in  order  to  ascertain  that  she  does 
it  of  her  own  free  will  ;  and  any  such  directions  or  requirements 
should  be  followed  with  great  care.  The  Forms  added  to  this 
chapter  will  show  how  this  is  done. 

An  attorney,  A  B,  who  executes  a  deed  for  another,  C  D, 
should  acknowledge  it  as  "  the  free  act  and  deed  of  the  said 
C  D,"  and  not  as  his  own. 

The  justice  taking  the  acknowledgment  must  be  careful  tc 
•  tate  it  in  his  certificate,  exactly  as  it  was  made  before  him. 

In  some  of  our  States,  recent  laws  have  in  effect  required: 
the  assent  of  the  wife  to  a  transfer  of  the  husband's  real  estate, 
not  merely  to  .convey  her  dower,  but  to  pass  the  property  to  the 
grantee.  We  do  not  enumerate  or  specify  these  States  here; 
having  given  previously  an  abstract  of  the  law  of  husband  and 
wife  in  all  the  States. 

In  all  our  States,  we  have  the  excellent  system  of  registering 
(or  recording,  as  it  is  more  frequently  called)  all  deeds  of  land 
in  the  public  registers  of  the  county  in  which  the  land  lies. 
This  was  adopted  for  the  purpose  of  giving  certainty  and  noto- 
riety to  title,  and  it  works  admirably  well.  The  investigation 
of  title  is  usually  easy  to  those  accustomed  to  this  mode  ;  and 
every  purchaser  of  land  should  ascertain  that  the  deed  will  give 
him  good  title  before  he  takes  it. 

The  law  generally  requires  that  a  deed  of  lands  should  be 
acknowledged  and  recorded,  to  have  full  effect;  but  judicial 
decisions  have  everywhere  qualified  the  force  of  these  words, 
and  in  some  instances  the  language  of  the  statutes  varies.  But 
the  rules  of  law  in  reference  to  the  recording  are  quite  uniform 
m  all  the  States,  and  are  as  follows  : 

In  the  first  place,  every  acknowledged  deed  is  considered  as 
recorded  as  soon  as  it  is  in  the  hands  of  the  recording  officer; 
and  therefore  he  generally  minutes  upon  it  the  day,  hour,  and 
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minute  when  it  was  received  by  him.  This  may  be  very  import- 
ant ,  for  if  A  makes  his  deed  and  delivers  it  to  B,  who  presents 
It  for  record  at  five  minutes  past  noon,  and  C,  a  creditor  of  A, 
attaches  the  same  estate  at  four  minutes  past  noon  of  the  same 
day,  the  grantee  loses  the  land  and  the  creditor  gets  it;  but  the 
grantee  saves  it,  if  he  presents  it  to  the  office  three  minutes  and 
fifty  seconds  after  noon. 

In  the  next  place,  as  the  purpose  of  public  registration  is 
general  notoriety,  a  deed  is  perfectly  good  without  record  against 
the  grantor  himself  and  his  heirs,  because  the  grantor  himself 
could  not  but  know  of  the  deed,  and,  as  all  title  passed  out  of 
him  by  it,  his  heirs  could  take  none  from  him. 

And  finally,  a  deed  not  recorded  is  just  as  good  as  if  it  had 
been  recorded,  against  any  parties,  or  the  heirs  of  any  parties, 
who  took  the  land  from  the  grantor  by  a  subsequent  deed,  even 
for  a  full  price,  if  they  had  at  the  time  notice  or  knowledge  of 
the  prior  and  unrecorded  deed.  Many  wise  persons  have 
doubted  the  expediency  of  this  last  rule,  because  it  tends  to 
raise  troublesome  questions,  and  to  make  grantees  careless 
about  recording  their  deeds.  But  the  rule  itself  is  universally 
and  firmly  established,  and  in  some  statutes  requiring  record 
this  exception  is  expressed. 

A  deed  should  be  dated ;  but,  if  it  have  no  date,  it  will  take 
effect  from  delivery.  Any  erasures  or  alterations  should  be 
noticed  and  stated  above  the  names  of  the  witnesses,  as  having 
been  made  before  the  execution  of  the  instrument.  Any  mat(j- 
rial  alteration  by  a  grantee,  or  by  his  procurement,  makes  the 
deed  void  in  most  cases,  so  far  as  he  is  concerned. 

It  is  usual,  and  therefore  proper,  to  name  executors,  admin- 
istrators, etc.,  as  in  the  forms  appended  ;  but,  generally,  the 
rights  and  obligations  of  the  deceased  fall  by  law  on  their  legal 
representatives. 

SECTION  II. 

THE    USUAL    CLAUSES    IN    DEEDS. 

It  is  customary  to  recite  in  all  deeds  the  consideration  on 
which  they  are  made.  This  is  usually  the  price  paid  for  them. 
Sometimes  it  is  this  price  in  part,  and  other  things   in   part 
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Sometimes  there  is  no  price  paid,  the  land  being  either  a  gift, 
or  conveyed  for  other  considerations.  In  the  great  majority  of 
deeds,  the  language  used  is,  "  in  consideration  of  (so  much 
money)  paid  me  by  the  said  (grantee),  the  receipt  whereof  I 
acknowledge."  Or  it  is,  "in  consideration  of  one  dollar  paid 
me,  the  receipt  of  which  I  acknowledge,  and  divers  other  con- 
siderations ; "  or,  "  in  consideration  of  one  dollar  to  me  paid, 
the  receipt  of  which  I  acknowledge,  and  of  the  love  and  good, 
will  I  bear  to  the  said  (grantee)."  It  is  always  customary, 
although  not  necessary,  to  put  in  "one  dollar,"  or  some  other 
nominal  sum,  although  no  price  is  paid. 

Although  the  price  is  inserted,  and  the  receipt  thereof  be 
acknowledged,  the  seller  is  not  bound  by  his  receipt.  It  is  a 
general  rule,  as  has  been  stated,  that  all  written  receipts  of 
money  are  open  to  evidence,  as  written  contracts  generally  are 
not.  Under  this  rule,  the  seller  may  sue  for  the  whole  or  any 
part  of  the  money  of  which  he  has  acknowledged  the  receipt,  if 
he  can  prove  that  the  money  he  demands  has  not  been  paid  to 
him.  He  cannot,  however,  say  that  the  money  has  not  been 
paid,  and  therefore  the  deed  is  void,  and  the  land  has  not  passed 
to  the  grantee.  For  only  that  part  of  the  deed  which  is  a  receipt 
is  open  to  denial  or  evidence. 

Of  the  words  of  conveyance,  which  are  usually  "  give,  grant, 
sell,  and  convey,"  it  needs  only  be  said,  that  it  is  best  to  use 
them,  because  it  is  usual,  but  that  other  words,  or  these  with 
some  change,  would  be  sufficient  in  law. 

The  description  of  the  land  should  be  minute  and  accurate, 
to  an  extreme  degree.  In  this  country,  it  is  customary  and  well 
to  refer  to  the  previous  deeds  by  which  the  grantor  obtained  his 
title.  This  is  done  by  describing  them  by  their  parties,  date, 
and  book  and  page  of  registry.  It  may  be  well  to  remark,  that 
a  deed  referred  to  in  a  deed  becomes,  for  most  purposes  in  law, 
a  part  of  the  deed  referring. 

By  the  law  of  England  and  of  America,  if  land  is  conveyed  by 
deed  to  "A  B,"  the  grantee  takes  it  for  his  life  only.  Nor  will 
he  take  it  in  full  property  (or,  to  use  the  technical  law-term,  in 
fee  simple),  that  is,  with  full  power  of  disposing  of  it  during  his 
life  or  at  his  death,  with  a  right  on  the  part  of  his  heirs  to  it  if 


THE  USUAL  CLA  USES  IN  DEEDS. 


447 


he  does  not  dispose  of  it,  unless  it  is  given  to  "  A  B  and  his 
heirs."  These  last  words,  which  are  commonly  called  words  of 
inheritance,  must  always  be  added  ;  for  although  there  are  some 
qualifications  to  this  rule,  which  might  help  those  who  take  such 
a  deed  inadvertently,  there  are  none  to  which  it  would  be  safe  to 
trust. 

The  deed   is   terminated  by  this  clause  of  execution  :  "  In 

witness  whereof,  I,  the  said  A  B,  on  the dny  of in  the 

year ,  have  hereunto  set  my  hand  and  seal,"  or  "  subscribed 

(or  written)  my  name  and  affixed  my  seal."  And  there  should 
be  no  departure  from  this,  although  an  exact  adherence  to  this 
formula  may  not  be  necessary  to  the  validity  of  the  deed.  This 
clause  is  often  called  the  "In  Testimonium  clause." 

If  the  deed  contains  nothing  but  what  has  now  been  said,  it 
will  convey  the  land,  or  all  the  right,  title,  and  interest  in  and 
to  the  land,  possessed  by  the  grantor.  But  it  is  only  what  is 
called  a  quitclaim  deed.  That  is,  it  is  not  a  warranty  deed. 
These  phrases,  which  are  in  common  use,  explain  themselves. 
Originally,  a  quitclaim  deed  was  intended,  and  indeed  operated, 
only  where  the  grantee  already  held  possession  of  the  land,  or 
some  title  to  it,  and  the  grantor  intended  to  renounce  all  his 
right  or  title  in  favor  of  the  grantee.  But  it  was  soon  used 
where  a  man  intended  to  sell  and  convey  land,  but  not  to  give 
any  warranty.  And  now,  because  there  is  some  question,  in 
some  of  our  States,  as  to  the  effect  of  the  words  "  give,  grant, 
sell,  and  convey,"  although  there  be  no  express  warranty  in  the 
deed,  it  is  best,  and  it  is  usual,  when  only  a  quitclaim  is  intended, 
without  any  warranty  whatever,  to  substitute  for  the  words  of 
conveyance  above  mentioned  the  words  "  grant  and  quitclaim," 
or,  more  accurately,  "release  and  quitclaim."  Then,  if  the 
grantee  afterwards  loses  the  land  because  the  grantor  had  no 
title  to  it,  the'  grantor  is  nevertheless  under  no  responsibility, 
provided  the  transaction  was  an  honest  one  on  his  part. 

All  purchasers,  therefore,  desire  to  have  a  warranty  deed  if 
they  can  get  one.  And  a  deed  becomes  a  warranty  deed,  when 
clauses  like  those  which  follow  are  inserted  just  before  the  clause 
of  execution  : 

"  And  I,  the  said  A  B  (the  grantor),  for  myself,  my  heirs, 
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executors,  and  administrators,  do  covenant  with  the  said  C  D 
(the  grantee),  his  heirs  and  assigns,  that  I  am  lawfully  seized  in 
fee  of  the  aforegranted  premises ;  that  they  are  free  from  all 
incumbrances  ;  that  I  have  good  right  to  sell  and  convey  the 
same  to  the  said  C  D  as  aforesaid  ;  and  that  I  will,  and  my  heirs, 
executors,  and  administrators  shall,  warrant  and  defend  the 
same  to  the  said  C  D,  his  heirs  and  assigns  forever,  against  the 
lawful  claims  and  demands  of  all  persons. 

It  will  be  noticed  that  this  paragraph  contains  four  different 
agreements  or  warranties, — covenants  the  law  calls  them.  The 
cases  are  multitudinous,  and  the  law  excessively  nice,  as  to 
their  exact  meaning  and  operation.  None  of  this  technical 
learning  is  it  worth  while  to  spread  before  the  general  reader. 
But  the  general  purpose  and  effect  of  all  of  them  together 
should  be  stated.  It  is,  that  if  "the  said  C  D,"  that  is,  the 
grantee,  or  his  heirs  or  assigns,  are  turned  out  of  that  estate 
(ousted  or  evicted,  the  law  says),  on  the  ground  that  the  grantor 
had  no  title,  or  an  incumbered  title,  and  could  not  convey  an}' 
good  and  clear  title,  he  or  they  may  fall  back  on  the  grantor  or 
his  heirs,  and  demand  damages  for  the  loss  of  the  land. 

It  is  a  question  how  much  damage  a  grantee  thus  ousted 
shall  recover.  In  most  of  our  States,  it  seems  to  be  the  money 
paid  for  it,  with  interest  (deducting  rents  and  profits),  and  th^ 
legal  costs  and  charges  (not  including  counsel  fees)  for  defend 
ing  against  the  suit  which  has  ousted  him  from  the  land,  and 
no  more.  But  in  other  States,  as  generally  in  New  England, 
the  party  ousted  recovers  the  actual  value  of  the  land,  with  hi::; 
improvements,  which  he  loses  by  the  defect  of  the  grantor's 
title ;  although  this  may  be  much  more  than  he  paid  for  it.  It  is 
not,  however,  settled  uniformly  what  the  measure  of  damages  is. 

In  forms  of  deeds  there  is  usually  a  blank  of  a  few  lines  left 
after  the  words  "incumbrances;"  and  this  is  intended  for  the 
insertion  of  any  mortgage,  or  other  incumbrance,  which  may 
exist;  thus,  "excepting  a  mortgage  to,  etc.,  dated,  etc., to  secure 
the  sum  of,  etc."  Or,  "excepting  a  right  in  the  owners  of  the 
adjoining  land  to  have  and  maintain  a  drain  running,  etc." 

Sometimes  quitclaim  deeds  are  made  with   this    warranty ; 
"And  I  will,  and  my  heirs,  etc.,  shall,  warrant  and  defend,  etc., 
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to  the  said  C.  D,  etc.,  against  all  claims  and  demands  of  myself, 
or  of  any  persons  deriving  title  by  or  through  me."  Such  a 
warranty  will  hold  the  grantor  and  his  heirs  liable  for  an) 
incumbrance  made  or  suffered  by  him,  but  not  for  any  other. 

As  the  usual  covenants  of  a  warranty  deed  are  made  with 
the  grantee,  "his  heirs  and  assigns,"  if  such  grantee  conveys 
the  land  only  by  grant  and  quitclaim,  without  warranty,  his 
grantee  takes  the  benefit  of  all  the  previous  warranties  to 
which  this  last  grantor  was  entitled.  Thus,  A  sells  with 
warranty  to  B ;  B  quitclaims  to  C ;  C  is  ousted  by  D,  who 
proves  that  he  has  a  better  title  than  A.  C  cannot  sue  B 
because  he  got  no  warranty  from  B ;  but  he  can  sue  A  on  A's 
warranty  to  B,  which  was  transferred  to  C. 

Sometimes  estates  are  conveyed  on  condition ;  but  this  is  a 
very  catching  thing,  and  nobody  should  ever  take  such  a  deed 
if  he  can  help  it.  It  is  hardly  safe  to  have  the  word  condition 
in  any  deed  but  a  mortgage.  The  reason  is,  that  if  an  estate  is 
conveyed  on  condition,  and  the  condition  is  broken,  the  estate 
is  lost.  Thus  if  land  is  sold  on  a  certain  street  with  thid 
clause:  "And  the  land  aforesaid  is  sold  on  condition  that 
neither  the  grantee,  nor  any  one  deriving  title  from  or  through 
him,  shall  build  within  ten  feet  of  the  street."  If  any  owner 
build  six  inches  over  the  line,  by  mistake,  or  extend  his  building 
by  an  addition  of  a  foot  or  so  in  any  part,  the  whole  land,  house 
and  all,  might  be  lost  and  forfeited  to  the  grantor.  And  the 
grantor  can  always  secure  the  proper  effect  of  such  a  conditio! 
by  a  clause  like  this:  "Provided,  however,  and  it  is  agreed,  that 
if  the  said  C  D,  etc.,  shall  build,  etc.,  the  said  A  B,  or  his  heirs 
or  assigns,  may  enter  upon  the  land  hereby  conveyed,  and 
abate  and  remove  any  and  all  buildings  or  parts  of  buildings, 
which  stand  nearer  said  street  than  the  limit  of  ten  feet  afore- 
said;"— or  some  similar  clause,  as  might  be  framed  to  suit  the 
case.  This  would  be  just  as  good  for  the  grantor  and  a  great 
deal  safer  for  the  grantee. 

By  a  rule  of  law  which  originated  in  this  country,  and  is 
now  universal  here,  if  a  married  woman  holds  lands,  the  hus- 
band and  the  wife,  joining  in  one  deed,  may  convey  them.  In 
some  of  our  States  such  a  deed  is  regulated  by  statutes,  which 
29 
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of  course  are  to  be  followed.  And  in  many  of  them  the  wife 
now  has  peculiar  powers  by  statute,  as  stated  in  Chapter  V.  on 
Married  Women.  It  may  be  necessary  that  she  should 
renounce  or  release  certain  rights,  as  of  homestead,  etc.,  under 
these  statutes,  if  it  is  intended  that  the  grantee  should  take  a 
clear  title;  and  in  such  case  proper  words  should  be  inserted. 
This  is  now  the  custom,  for  example,  in  Massachusetts.  She 
.should  always  release  her  right  of  dower,  unless  it  is  intended 
that  she  should  preserve  it.  In  some  States  her  signing  the 
deed  with  her  husband  does  not  release  anything,  even  if  it 
could  be  proved  that  such  was  her  intention,  unless  the  deed 
contain  words  expressing  her  intention  to  release  or  convey 
such  or  such  a  right  or  interest.  In  most  printed  forms  there 
i.>  a  blank  left  to  be  filled  up  for  this  purpose.  As  this  differs 
in  different  States  I  shall  refer  to  it  again. 

It  may  be  well  to  remark  that  bargains  are  often  made  for 
the  purchase  and  sale  of  real  property.  If  the  contract  be  oral 
only,  it  has  no  force  in  any  court.  If  it  be  in  writing,  either 
party  may,  in  a  court  of  law,  recover  damages  from  the  other  it 
tie  refuses  to  perform  his  contract.  Or,  in  a  court  of  equity,  he 
vnay  compel  the  other  to  execute  his  contract.  Not,  however, 
if  there  was  fraud  in  the  contract,  or  oppression,  or  gross 
misrepresentation,  or  intentional  and  miportant  concealment. 
But  a  mere  inadequacy  of  price — all  things  being  honest — wi'l 
not  prevent  a  court  of  equity  from  enforcing  such  an  agreement. 

Deeds  conveying  land  are  of  vast  variety.  They  not  only 
differ  that  they  may  suit  the  particular  purposes  of  the  parties 
nnd  the  terms  of  their  bargain,  but  those  used  in  each  section 
of  the  country  differ  somewhat  in  form  from  those  used  ui 
another;  and  different  conveyancers  in  the  same  State  prefer 
one  form  to  another.  But  these  differences  are  generally,  il 
not  always,  differences  only  of  form,  and  are  seldom  essentia] 
t  J  the  meaning  and  effect  of  the  deeds.  I  give  here  forms  of  all 
t!ie  kinds  most  in  use;  and  in  such  variety,  and  so  selected  and 
i  repared,  that  it  is  believed  that  any  person  in  any  part  of 
r.his  country  will  be  able  to  find  a  form,  which,  either  as  it 
stands,  or  with  such  alterations  as  can  be  readily  seen  to  be 
required  by  the  use  he  would  make  of  it,  will  be  safe,  and  suffi- 
cient for  his  purpose. 
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As  acknowledgments  differ  much  in  form,  enough  of  them 
are  given  to  show  the  kinds  that  are  used.  The  fuller  and  more 
particular  are  the  safer,  although  the  shorter  and  more  general 
might  be  sufficient. 

In  New  England,  a  deed  of  land  is  usually  what  is  called  in 
law  a  Deed  Poll ;  by  which  is  meant  a  deed  of  one  party,  and 
from  him  to  another.  In  the  other  States  generally,  a  deed  of 
lands  is  more  commonly  in  the  form  of  an  Indenture,  which,  as 
has  been  said  before,  is  an  instrument  bitivccii  tivo  or  more 
parties.  The  difference  between  them  will  be  seen  in  the  forms 
f'iven.  The  first  one  is  a  Deed  Poll.  But  most  of  them  are 
Indentures,  as  they  are  most  frequently  used ;  although  a  Deed 
Poll  that  was  satisfactory  in  other  respects  would  generally 
suffice  to  give  good  title  to  land  anywhere. 

A  form  of  a  Deed  Poll  may  be  converted  into  an  Indenture 
by  changing  the  beginning  of  it  in  the  manner  shown  in  the 
forms,  and,  whenever  the  word  "grantor"  comes,  changing  that 
into  "the  party  of  the  first  part."  And  a  deed  by  Indenture  is 
made  a  Deed  Poll  by  changes  of  an  opposite  kind.  How  to 
make  these  changes  will  be  seen  by  comparing  the  deeds  of  the 
two  kinds  as  herein  given. 

Another  difference  between  the  Deeds  Poll  in  common  use  in 
the  New  England  States,  and  the  deeds  by  Indenture  in  use 
elsewhere,  must  be  noticed. 

If  the  grantor  by  a  Deed  Poll  has  a  wife,  and  it  is  intended 
that  she  shall  relinquish  her  dower,  she  is  not  mentioned  as 
grantor,  but  in  the  "  In  Testimonium,"  so  called,  which  is  that 
part  of  the  deed  which  begins  with  "  In  witness  {or  in  testimony) 
whereof,"  her  name  is  mentioned,  and  it  must  be  distinctly  said 
that  she  signs  the  deed  in  token  of  her  relinquishment  or 
release  of  dower.  This  is  shown  in  Form  106.  But  where 
deeds  by  Indenture  are  used,  there  she  is  joined  with  her  hus- 
band, and  named  as  grantor;  he  and  she  being  "parties  of  the 
first  part."  It  is,  however,  7iot  necessar}'  that  anything  should 
be  said  in  the  deed  about  her  release  of  dower,  or  homestead; 
but  she  signs  and  seals  the  deed,  and,  in  the  acknowledgment, 
express  mention  is  made  of  her  release  of  dower  and  home 
stead,    and    also    that    she    was    separately    examined.      Some 
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of  the  forms  are  drawn  in  this  way.  Other  forms  are 
written  as  if  the  grantor  was  unmarried,  or  as  if  his  wife,  if  he 
had  one,  did  not  intend  to  give  up  her  dower.  But  all  these 
forms  can  be  readily  altered,  and  made  to  resemble  either  of 
the  forms  according  as  there  is  or  is  not  a  wife,  or  as,  if  there 
be  a  wife,  it  is  intended  that  she  should  join  in  the  conveyance 
and  relinquish  her  dower,  or  that  the  husband  should  convey 
subject  to  the  wife's  dower.  If  this  last  be  the  intention,  it  is 
not  necessary  to  say  so,  as  the  mere  fact  that  she  is  not  a 
party  to  the  deed  preserves  for  her  the  right  of  dower. 

(100.) 

A  Deed  Poll  of  Warranty,  in  Common  Use  in  New  England. 

Know  all  Men  by  these  Presents,  That   I,  {the grantor)  oi 

(residence,  town  or  city,  county  and  State),  {occupation),  in  consideration  of 

{the  amount  paid)  to  me  paid  by  {here  name  the  grantee  o? 

purchaser,  giving  in  like  manner  his  residence  atid  occupation),  the  receipi 
whereof  is  hereby  acknowledged,  do  hereby  give,  grant,  bargain,  sell,  ami 
convey  unto  the  said  {juunejhe  grantee,  and  then  describe  the  prem 

ises  granted,  minutely  and  accurately): — 

To  Have  and.  to  Hold  the  above-granted  premises,  to  the  said  {name. 
the  grantee),  his  {or  her  or  their)  heirs  and  assigns,  to  his  {or  her  or  thei}'^ 
use  and  behoof  forever.     And  I,  the  said  {navie  of  the  grantor),  lo\ 

{myself)  and  (my)  heirs,  executors,  and  administrators,  do  covenant  with  the 
said  {name  of  the  grantee),  and  with  his  heirs  and  assigns,  that  I  am  lawfully 
seized  in  fee  simple  of  the  aforegranted  premises  ;  that  they  are  free  frorft 
all  incumbrances  {if  there  be  any  incujnbrances,  as  a  mortgage  or  lien,  c  r 
right  of  way,  or  drain,  or  air,  or  light,  say  excepting,  and  then  describe  th  v 
incutnbrance),  that  I  have  good  right  to  sell  and  convey  the  same  to  the  szii 
{name  of  the  grantee),  and  his  {or  her)  heirs  and  assigns  forever  as  afore- 
said  ;  and  that  I  will,  and  my  heirs,  executors,  and  administrators  shall,  war- 
rant and  defend  the  same  to  the  said  {name  of  the  grantee),  and  his  heirs 
and  assigns  forever,  against  the  lawful  claims  and  demands  of  all  persons. 

In  Witness  Whereof,  I,  the  said  {name  of  the grafitor),  znA  {name 
of  his  wife),  wife  of  said  grantor,  in  token  of  her  release  of  all  right  and  title 
of  or  to  dower  in  the  granted  premises,  have  hereunto  set  our  hands  and  seals 
this  day  of  in  the  year  of  our  Lord  nineteen  hun- 

dred and 

{Signature.)     (Seal') 

Signed,  Sealed,  and  Delivered  in  Presence  of 

In  those  States  in  which  a  homestead  law  exists,  the  signa- 
ture of  the  wife,  with  a  ciduse  like  that  above,  would  not  release 


FORMS  OF  DEEDS.  453 

£he  homestead.  To  effect  this  the  following  clause  should  be 
inserted  before  the  words,  "  In  token  of  :  " — 

"In  token  of  her  release  to  the  said  {iiaj/ic  of  the  grantee),  of  all 

her  right,  interest,  and  estate  to  or  in  the  premises  herein  conveyed,  under  the 
homestead  laws  of  this  State  ;  and  also,"  etc. 

Some  conveyancers  think  this  hardly  sufificient,  and  prefer 
the  following  method,  which  would  undoubtedly  be  effectual  :a 
every  one  of  these  States.  Insert  before  the  paragraph  begin- 
ning "  In  witness  whereof,"  this  paragraph  : — 

"  And  I,  {name  of  the  wife)  wife  of  the  said  (the  name  of  the 

i^rantor),  in  consideration  of  one  dollar  to  me  paid  by  the  said  {the  name 
cf  the gt-antee),  the  receipt  whereof  is  acknowledged,  do  hereby  release  and 
p  ssign  to  the  said  {the  name  of  the  grantee),  and  his  heirs  and  assigns, 

all  my  right,  interest,  claim,  and  estate  in  or  to  the  premises  within  granted, 
under  the  homestead  laws  of  this  State,  or  any  other  statutory  provisions 
thereof." 

It  is  to  be  remembered  that,  whether  the  deed  be  a  warranty 
deed  like  that  above  given,  or  a  release  or  quitclaim,  or  a  mort- 
gage deed,  it  is  equally  necessary  and  proper  that  the  wife  should 
release  her  homestead  right  and  her  dower,  unless  it  is  intended 
that  she  should  retain  them. 

Below  the  deed  comes  the  acknowledgment,  of  which  the 
briefest  form  is  as  follows,  which  is  sufficient  in  a  few  States : 

Commonwealth  (<?/- 6'/'rt/'^)  of  {County)  ss.     {Town,  Afonth,  and 

Date)     Then  personally  appeared  the  above-named  and  acknowl- 

edged  the  above  instrument  to  be  free  act  and  deed  ;  before  me, 

Justice  of  the  Peace. 
• 
If  the  wife  is  a  party  to  the  deed,  she  should  make  her  sep- 
arate acknowledgment. 

A  full  Form  of  acknowledgment,  by  both  parties,  sufficieni 
anywhere,  may  be  found  in  Form  1 1 2. 

(107.) 

Deed  of  Gift  by  Indenture,  without  any  "Warranty 
whatever. 
TMs  Indenture,  Made  the  day  of  in  thf 

year  one  thousand  nine  hundred  and  between 
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{name,  residence,  and  occupation  of  tJie  grantor)  of  the  first  part,  and 
{fuijjie,  residence,  and  occupation  of  iJie  grantee)  of  the  second  part,  witness 
eth,  that  the  said  {the  grantor)  as  well  for  and  iu  consideration  of  the  lov» 
and  affection  which  he  his  and  bears  towards  the  said  {the grantee') 

as  for  the  sum  of  one  dollar,  I.iwfuj  money  of  the  United  States,  to  him  in 
hand  paid  by  the  said  party  of  the  second  p^rt,  at  or  before  t'^.e  ense.ding 
and  delivery  of  these  presents,  the  receipt  whereof  is  liereby  acknowledged, 
has  jriven,  granted,  aliened,  enfeoffed,  released,  co  veyed,  and  confirmed,  and 
by  the.^e  presents  does  give,  grant,  aliene,  enfeoff,  release,  convey,  and  con- 
firm, unto  the  said  party  of  the  second  part  and  his  heirs  and  assigns  forever, 
all  {here  describe  carefully  the  land  or  premises  granted,  by  metes  and 
bounds,  ana  dimensions,  contents  or  quantity,  or  boundary  marks  or  monu- 
ments, and  refer  by  volume  and  page  to  the  deed  of  the  land  to  the  grantor^ 
under  which  he  holds  it). 

Together  with  all  and  singular  the  tenements,  hereditaments,  and  appur- 
tenances thereunto  belonging  or  in  any  wise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues,  and  profits  thereof. 
And  also,  aJ'  the  estate,  right,  title,  interest,    '  pro  erty,  pos- 

session, claim,  and  demand  whatsoever,  of  the  siid  party  of  the  first  part,  of, 
in,  and  to  the  same,  and  every  part  and  parcel  thereof,  witli  their  and  every 
of  their  appurtenances.  To  have  and  to  hold  the  said  hereby  granted  and 
described  premises  and  every  part  and  parcel  thereof  with  the  appurtenances 
unto  the  said  partv  f  f  the  second  part,  and  his  heirs  and  assigns,  to  his  and 
their  only  proper  use,  benefit,  and  behoof  forever. 

In  Witness  Whereof,  The  said  party  of  the  first  part  has  hereunto  set 
his  hand  and  seal  the  d.iy  an  I  year  first  above  written. 

{Signature.)    {Seal) 

Sealed  and  Delivered  in  the  Presence  of 

(108.) 
Deed  of  Bargain,  and  Sale  without  any  "Warranty. 
This  Indenture,  Made  the  day  of  in  th« 

year  one  thousand  nine  hundred  and  between 

{name,  residence,  and  occupation  of  the  grantor)  of  the  first  part,  and 
{name,  residence,  and  occupation  of  the  grantee)  of  the  second  part,  witness- 
eth,  that  the  said  party  of  the  first  part,  for  and  in  consideration  of  the  sum 
of  lawful  money  of  the  United  States  of  America,  to  him  in 

hand  paid,  by  the  said  party  of  the  second  part,  at  or  before  the  ensealing 
and  delivery  of  these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
has  granted,  bargained,  sold,  aliened,  remised,  released,  conveyed,  and  con- 
firmed, and  by  these  presents  does  grant,  bargain,  sell,  aliene,  remise,  release, 
convey,  and  confirm,  unto  the  said  party  of  the  second  part,  and  to  his 

and  assigns  forever,  all  {here  describe  carefully  the  land  or  premiset 
tranted,  as  directed  in  Form  I07). 
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Together  with  all  and  singular  the  tenements,  hereditaments,  and  appur^ 
tenances  thereto  belonging  or  in  any  wise  appertaining,  and  the  reversion  and 
reversions,  remainder  and  remainders,  rents,  issues,  and  profits  thereof.  And 
also  all  the  estate,  right,  title,  interest,  property,  possession,  claim,  and 
demnnd  whatsoever,  as  well  in  law  as  in  equity,  of  the  said  party  of  the  first 
part,  of,  in,  or  to  the  above-described  premises,  and  every  part  and  parcel 
thereof,  with  the  appurtenances.  To  have  and  to  hold  all  ,and  singular  the 
above  mentioned  and  described  premises,  together  with  the  appurtenances, 
unto  the  said  party  of  the  second  part,  and  his  heirs  and  assigns  forever. 

In  "Witness  Whereof,  The  said  party  of  the  first  part  has  hereunto  set 

his  hand  and  seal  the  day  and  year  first  above  written. 

{Signature.)     {Seal.) 
Sealed  and  Delivered  in  the  Presence  of 

State  of  ^ 

>•  ss. 
County  of  ) 

On  this  day  of  in  the  year  one  thou- 

sand eight  hundred  and  before  me  personally  came 

{the  name  of  the  party  of  the  first  part  who  is  the  grantor)  who  is  known 
by  me  to  be  the  individual  described  in,  and  who  executed  the  foregoing  in- 
strument, and  til  en  and  there  acknowledged  that  he  executed  the  same  a<» 
and  for  his  own  deed. 

{Signature^ 
(109.) 

Quitclaim  Deed  without  any  Warranty. 

This  Indenture,  Made  tiie  day  of  in  thn 

year  one  thousand  nine  hundred  and  between 

(name,  residence,  and  occupation  of  the  grantor)  of  the  first  part,  and 
{name,  residence,  and  occupation  of  the  grantee)  of  the  second  part,  witness 
eth,  that  the  said  party  of  the  first  part,  for  and  in  consideration  of  the  sunt 
of  lawful  money  of  the  United  States  of  America,  to  hin» 

in  hand  paid,  by  the  said  party  of  the  second  part,  at  or  before  the  ensealing 
and  delivery  of  these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
has  remise(i,  released,  and  quitclaimed,  and  by  these  presents  does  remise, 
release,  and  quitclaim,  unto  the  said  party  of  the  second  part,  and  to  his  heirs 
and  assigns  forever,  all  {here  describe  carefully  the  land  or  premises  granted, 
as  directed  in  For7n  107). 

Together  witli  all  and  singular  the  tenements,  hereditaments,  and  appur- 
tenances thereto  belonging  or  in  any  wise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues,  and  profits  thereof. 
And  also  all  the  estate,  right,  title,  interest,  property,  possession,  claim,  and 
demand  whatsoever,  as  well  in  law  as  in  equity,  of  the  said  party  of  the  first 
part,  of,  in,  or  to  the  above-described  premises,  and  every  part  and  parcel 
thereof,  with  the  appurtenances.     To  have  and  to  hold  all  and  singular  the 
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above  mentioned  and  described  premises,  together  with  the  appurtenances, 

unto  the  said  party  of  the  second  part,  and  his  heirs  and  assigns  forever. 

In  Witness  Whereof,  The  said  party  of  the  first  part  has  hereunto  set 

his  hand  and  seal  the  day  and  year  first  above  written, 

{Signature)     {Seal.) 
Sealed  and  Delivered  in  the  Presence  of 

State  of  ") 

>  ss. 
County  of  ) 

On  this  day  of  in  the  year  one  thou- 

sand eight  hundred  and  before  me  personally  came 

{the  name  of  the  grantor)  who  is  known  by  me  to  be  the  individual  described 
in,  and  who  executed  the  foregoing  instrument,  and  acknowledged  that  he 
executed  the  same. 

{Signature.) 
(110.) 

Deed  Poll  of  Release  and  Conveyance,  Short  Form. 

Know  all  Men  "by  these  Presents,  That  I,  {the  name 

f  releasor)  of  the  County  of  and  State  of 

for  and  in  consideration  of  one  dollar  to  me  in  hand  paid,  and  for  other 
good  and  valuable  considerations,  the  receipt  whereof  is  hereby  confessed, 
do  hereby  grant,  bargain,  remise,  convey,  release,  and  quitclaim  unto 

{the  name  of  the  releasee)  of  the  County  of 
a.nd  State  of  all  the  right,  title,  interest,  claim,  or  demand 

whatsoever,  I  may  have  acquired  in,  through,  or  by  a  certain  indenture  or 
deed,  bearing  date  the  day  of 

A.  D.  19         ,  and  recorded  in  the  office  of 

County,  and  State  of  in  book  of 

page  to  tlie  premises  therein  described,  to  wit  {here  describe 

carefully  the  land  or  premises  granted,  as  directed  in  Form  107). 

Witness  my  hand  and  seal,  this  day  of 

A.  D.  19 

{Signature.)        {Seal.) 

State  of  ") 

V  ss. 
County.      ) 

I,  in  and  for  said  county,  in  the  State  aforesaid, 

do  hereby  certify,  that  {the  name  of  the  releasor)  personally 

known  to  me  as  the  same  person  whose  name  is  subscribed  to  the  foregoing 
deed,  appeared  before  me  this  day,  in  person,  and  acknowledged  that  he 
signed,  sealed,  and  delivered  the  said  instrument  in  writing,  as  his  own  free 
and  voluntary  act,  for  the  uses  and  purposes  therein  set  forth. 

Given  under  my  hand  and  seal,  this  day  of 

A.  D.    19 

{Signature.)        {Seal.) 
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(111.) 
Deed,  with  Special  "Warranty  against  the  Grantor  cnl-  . 

This  Indenture,    Made  this  day  of  ia 

the  year  of  our  Lord  one  thousand  nine  hundred  and  betweca 

{the  name  of  the  grantor)  and  {name  of  the 

wife  of  grantor)  wife  of  the  said  {name  of  the  grantor) 

of  the  County  of  and  State  of 

parties  of  the  first  part,  and  {na/ne  and  residence  of  the  grantee) 

party  of  the  second  part  :  Witnesseth,  that  the  said  parties  of  the  first  part, 
for  and  in  consideration  of  the  sum  of  to  them  paid 

by  the  said  party  of  the  second  part,  the  receipt  of  which  is  hereby  acknowl- 
edged, do  by  these    presents  grant,   bargain,  and  sell   unto  the  said  party  of 
the  second  part,  and  Iiis  heirs  and  assigns,  the  following-described  tract 
or  parcel       of  land,  situate  in  {here  describe  carefully  the  land  or  premises 
panted,  as  directed  in  Form  107J. 

Together  with  all  and  singular  the  tenements,  hereditaments,  and  appur- 
tenances thereto  belonging,  or  in  any  wise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues,  and  profits  thereof- 
and  also  all  the  estate,  right,  title,  interest,  property,  possession,  claim,  ana 
demand  whatsoever,  as  well  in  law  as  in  equity,  of  the  said  parties  of  the  first 
part,  of,  in,  or  to  the  above-described  premises,  and  every  part  and  parce' 
I'.hereof,  with  the  appurtenances.  To  have  and  to  hold  all  and  singular  the 
above-mentioned  and  described  premises,  together  with  the  appurtenance' 
unto  the  said  party  of  the  second  part  and  his  heirs  and  assigns  forever. 

And  the  said  the  said  parties  of  the  first  pnrt,  hereby 

expressly  waive,  release,  and  relinquish  unto  the  said  party  of  tlie  second 
part,  and  his  heirs,  executors,  administrators,  and  assigns,  all  right,  title, 
claim,  interest,  and  benefit  whatever,  in  and  to  the  above-described  premises, 
and  each  and  every  part  thereof,  wliich  is  given  by  or  results  from  all  laws 
of  this  State  pertaining  to  the  exemption  of  liomesteads. 

And  the  said  parties  of  the  first  part,  for  themselves  and  their  heirs, 
executors,  and  administrators,  do  hereby  covenant,  promise,  and  agree  to 
and  with  the  said  party  of  the  second  part,  his  heirs  and  assigns,  that  the 
said  premises  against  the  claim  of  all  persons,  claiming  or  to  claim  by, 
through  or  under  them  only,  they  will  forever  warrant  and  defend. 

In  Testimony  Whereof,  The  said  parties  of  the  first  part  have  hereunto 
set  their  hands  and  seals  the  day  first  above  written. 

{Sigftatitre  of  grantor.)  (Seal.) 

{Signature  of  wife  of  grantor.)    {Seal.) 

Staled  and  Delivered  in  Presence  of 

State  of  ^ 

>  ss. 
County.    ) 

I,  in  and  for  said  county,  in  the  State  aforesaid,  do 

hereby  certify  that  {name  of  the  grantor)  personally  known  to  me  a& 
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the  same  person  whose  name  is  subccrih^d  to  the  annexed  deed,  appeared 
before  me  this  day  in  person,  and  acknowledged  that  he  signed,  sealed,  an  i 
delivered  the  said  instrument  o£  writing  as  his  free  and  voluiitary  act,  for  the 
uses  and  purposes  therein  set  forth. 

And  the  said  {nauic  of  the  grantor'' s  wife)  wife  of  the  said 

{name  of  the  grantor)  having  been  by  me  examined,  separate  and  apart  and 
out  of  the  hearing  of  her  husband,  and  the  contents  and  meaning  of  the  said 
instrument  of  writing  having  been  by  me  fully  mac'e  known  and  explained 
to  her,  and  she  also  by  me  being  fully  informed  of  her  right  under  the 
Hom.estead  Laws  of  this  State,  acknowledged  that  she  had  freely  and  vol- 
untarily executed  the  same,  ancf  relinquished  her  dower  to  the  lands  and 
tenements  therein  mentioned,  and  also  all  her  rights  and  advantages  under 
and  by  virtue  of  all  laws  of  this  State  relating  to  the  exemption  of  home- 
steads, without  compulsion  of  her  said  husband,  and  that  she  does  not  wisli 
to  retract  the  same. 

Given  under  my  hand  and  seal,  this  day  of 

A.  D.   i8 

{Signature.)         {Seal) 
(112.) 
Quitclaim  Deed.— Long  Form  Homestead  "Waiver. 

This  Indenture,   Made  the  day  of  in  the  yeat 

of  our  Lord  one  thousand  nine  hundred  and  between 

{name,  residence,  and  occnpaiion  of  the  grantor,  and  name  of  the  grantor' i 
wife)  parties  of  the  first  part,  and  {nam:,  residence,  and  occupation  of  the 
grantee)  party  of  the  second  part, 

Witnesseth,  That  the  said  party  of  the  first  part,  for  and  in  considera- 
tion of  dollars,  in  hand  paid  by  the  said  party  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowledged,  and  the  said  party  of  the 
second  part,  forever  released  and  discharged  therefrom,  have  remised, 
released,  sold,  conveyed,  and  quitclaimed,  and  by  these  presents  do  remis'e, 
release,  sell,  convey,  and  quitclaim  unto  the  said  party  of  the  second  part, 
his  heirs  and  assigns  forever,  all  tlie  right,  title,  interest,  claim,  and  demand 
which  the  said  party  of  the  first  part  have  in  and  to  the  following  described 
lot  ,  piece  ,  or  parcel  ,  of  land,  to  wit  ijtere  describe  carefully  the  land  or 
premises  granted,  as  directed  in  Form  107). 

To  Have  and  to  Hold  the  Same,  Together  with  all  and  singular  the 
appurtenances  and  privileges  thereunto  belonging,  or  in  any  wise  thereunto 
appertaining  ;  and  all  the  estate,  right,  title,  interest,  and  claim  whatever  of 
the  said  party  of  the  first  part,  either  in  law  or  equity,  to  the  only  proper 
use,  benefit,  and  behoof  of  the  said  party  of  the  second  part,  his  heirs  and 
assigns  forever. 

And  the  said  parties  of  the  first  part  hereby  expressly  waive,  release,  and 
relinquish  unto  the  said  party  of  the  second  part,  his  heirs,  executors,  adminis- 
trators, and  assigns,  all  right,  title,   claim,  interest,  and  benefit  whatever  in 
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and  to  the  above-described  premises,  and  each  and  every  part  thereof  which 
is  gpven  by  or  results  from  all  I.iws  of  this  State  pertaining  to  the  exemption 
of  homesteads. 

And  the  said  parties  of  the  first  part,  for  tliemselves  and  their  heirs, 
executors,  and  administrators,  do  covenant,  promise,  and  agree,  to  and  with 
tJie  said  party  of  the  second  p.xrt,  his  heirs,  executors,  administrators,  and 
assigns,  that  they  have  not  made,  done,  committed,  executed,  or  suffered  any 
«ct  or  acts,  thing  or  things  whatsoever,  whereby,  or  by  means  wliereof,  the 
above-mentioned  and  described  premises,  or  any  part  or  parcel  thereof,  now 
are,  or  at  any  time  hereafter  shall  or  may  be,  impeached,  charged,  or  incum- 
bered, in  any  way  or  manner  whatsoever. 

In  Witness  Whereof,  The  said  party  of  the  first  part  hereunto  set  theii 
bands  and  seals  the  day  and  year  above  written. 

{Signature  of  grantor.)  {Seal.) 

{Signature  of  wife  of  grantor^    {Seal.) 

Signed,  Sealed,  and  Delivered  in  Presence  of 

State  of  ,  ^ 

\-  ss. 
County.  ) 

I,  in  and  for  said  county,  and  the  State  aforesaid,  do 

hereby  certify,  that  {name  of  the  grantor)  being  personally  known  to  me  as 
the  same  person  whose  name  is  subscribed  to  the  foregoing  instrument  (  f 
writing,  appeared  before  me  this  day,  in  person,  and  acknowledged  that  lie 
signed,  sealed,  and  delivered  the  said  instrument  of  writing  as  his  free  anil 
voluntary  act,  for  the  uses  and  purposes  therein  set  forth. 

And  the  said  {name  of  the  wife)  wife  of  the  said  {name  of  the  grantor) 
having  been  by  me  examined  separate  and  apart,  and  out  of  the  hearing  of 
her  husband,  and  the  contents  and  meaning  of  the  said  instrument  of  writ- 
ing having  been  by  me  fully  made  known  and  exi)la«ned  to  her,  and  she 
also  by  me  being  fully  informed  of  her  rights  under  the  Homestead  Laws  (f 
this  State,  acknowledged  that  she  had  freely  and  voluntarily  execute  il 
the  same,  and  relinquished  her  dower  to  the  lands  and  tenements  therein 
mentioned,  and  also  all  her  rights  and  advantages  under  and  by  virtue 
of  all  laws  of  this  State  relating  to  the  exemption  of  homesteads,  without 
the  compulsion  of  her  said  husband,  and  that  she  does  not  wish  to  retract 
the  same. 

Given  under  my  hand  and  official  seal,  this  day  of 

A.  D.  19 

(^Signature.)         {Seal.) 

(113.) 

Deed,  with  Covenant  against  Grantor,  without  Release  of 
Homestead  or  Dower. 

This  Indenture,  Made  the  day  of  in  t'lc  year 

one  thousand  nine  hundred  and  between  {name  of  t!.e g>antor\ 
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of  the  first  part,  and  {name  of  the  grantee)  of  the  second  part,  witnesseth 
That  the  said  party  of  the  first  part,  for  and  in  consideration  of  the  sum  ol 
lawful  money  of  the  United  Spates  of  America,  to  him 
in  hand  paid  by  the  said  party  of  the  second  part,  at  or  before  the  ensealing 
and  delivery  of  these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
ha  granted,  bargained,  sold,  aliened,  remised,  released,  conveyed,  and 
confirmed,  and  by  these  presents  do  grant,  bargain,  sell,  aliene,  remise,  re- 
lease, convey,  and  confirm  unto  the  said  party  of  the  second  part,  and  to  his 
heirs  and  assigns  forever,  all  (here  describe  carefully  the  land  or  premises 
granted,  as  directed  in  For?/t  107). 

Together  with  all  and  singular  the  tenements,  hereditaments,  and  appur- 
tenances thereunto  belonging  or  in  any  wise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues,  and  profits  thereof. 
And  also  all  the  estate,  right,  title,  inte'-est,  property,  possession,  claim,  and 
demand  whatsoever,  as  well  in  law  as  in  equity,  of  the  said  party  of  the  first 
|»art,  of,  in,  or  to  the  above-described  premises,  and  every  part  and  parcel 
*bereof,  with  the  appurtenances.  To  have  and  to  hold  all  and  singular  the 
ubove  mentioned  and  described  premises,  together  with  the  appurtenances; 
unto  the  said  party  of  the  second  part,  and  his  heirs  and  assigns  forever. 

And  the  said  {jiame  of  the  grantor  )  for  (himself)  and  (his)  heirs,  execu. 
kors,  and  administrators,  does  hereby  covenant,  promise,  and  agree  to  and 
ivith  the  said  party  of  the  second  part,  and  his  heirs  and  assigns,  that  (lie)  ha 
•lot  made,  done,  committed,  executed,  or  suffered  any  act  or  acts,  thing  or 
things  whatsoever,  whereby  or  by  means  whereof,  the  above  mentioned  and 
described  premises,  or  any  part  or  parcel  thereof,  now  are,  or  at  any  time 
oereafter  shall  or  maybe,  impeached,  charged,  or  incumbered  in  any  manner 
or  way  whatsoever. 

In  Witness  Whereof,  The  said  party  of  the  first  part  ha  hereunto  set 
^is)  hand    and  se%l    the  day  and  year  first  above  written. 

{Signature  .}    {Seal  .) 
Sealed  and  Delivered  in  the  Presence  of 

State  of  ,  ^ 

>-  ss. 
County.  ) 

I,  in  and  for  said  county,  and  the  State  aforesaid,  do 

hereby  certify,  that  {name  of  the  grantor)  being  personally  known  to 

me  as  the  same  person  whose  name  (is)  subscribed  to  the  foregoing  instrument 
of  writing,  appeared  before  me  this  day,  in  person,  and  acknowledged  that 
(he)  signed,  sealed,  and  delivered  the  said  instrument  of  writing  as  (his)  free 
and  voluntary  act,  for  the  uses  and  purposes  therein  set  forth. 

Given  under  my  hand  and  ofiftcial  seal  this  day  of 

A.D.  19 

{Signature)    {Seal.) 
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Separate  Relinquishment  of  Homestead  and  Dower  in 
Land  sold  under  Execution. 

Know  all  Men  by  these  Presents,  That  we  {name  and  residence 

of  {he  debtor)  and         {name  of  his  wife)  wife  of  the  said 
of  the  County  of  and  State  of  ,  parties  c\ 

the  first  part,  for  the  sum  of  one  dollar  to  us  paid  by  {name  of  t/.i 

purchaser)  of  the  County  of  and  State  of 

party  of  the  second  pnrt,  the  receipt  whereof  is  hereby  acknowledged,  do 
hereby  agree  and  consent  to  let  the  said  party  of  the  second  part  levy  and 
sell,  under  a  certain  execution,  in  favor  of  him,  the  said  party  of  the  second 
part,  and  against  {name  of  the  debtor,  or  the  defendant  in  the  suit  in 

which  the  execution  issued)  now  in  the  hands  of  the  sheriff  of  the  County  of 

and  State  of  and  dated  the 

day  of  A  I).  19       ,  tlie  following-described  tract    of  land, 

situated  in  the  County  of  and  State  of  to  wit  {hen 

describe  carefully  the  land  or  premises  granted,  as  directed  in  Form  107), 
(and  being  the  same  land  heretofore  held,  used,  and  occupied  by  the  saiil 
parties  of  the  first  part,  as  a  homestead)  hereby  waiving,  releasing,  relin- 
quishing, and  surrendering  to  and  in  favor  of  said  parly  of  the  second  pari, 
under  the  said  levy  and  sale  on  said  execution,  all  the  right,  title,  claint, 
interest,  and  benefit  which  we,  the  said  parties  of  the  first  part,  and  each  cA 
us,  have  in  and  to  said  premises,  by  virtue  of  any  and  all  homestead-exomj - 
lion  laws,  now  or  heretofore  in  force  in  the  State  of  ,  and  more 

especially  "An  Act  to  exempt  Homesteads  from  Sale  on  Execution,"  now  i.'j 
force  in  the  State  of 

Witness  our  hands  and  seals  this  the  day  of  19     • 

{Sii:^:iature.)     {Seal.) 
{Signature.)     {Seal.) 
State  of  ,  ^ 

[-  ss. 
County.  > 

I,  in  and  for  said  county,  in  the  State  aforesaid,  do 

hereby  certify  that  personally  known  to  me  as  the  same 

person  whose  name  is  subscribed  to  the  annexed  instrument,  appeared 
before  me  this  day  in  person,  and  acknowledged  that  he  signed,  sealed, 
and  delivered  the  said  instrument  of  writing  as  his  free  and  voluntary  act, 
for  the  uses  and  purposes  therein  set  forth. 

And  the  said  {the  name  of  the  wife)  wife  of  the  said 

having  been  by  me  examined,  separate  and  apart,  and  out  of  the  hearing  of 
her  husband,  and  the  contents  and  meanini;  of  the  said  instrument  of  writing 
having  been  by  me  fully  made  known  and  explained  to  her.  and  she  also  bv 
me  being  fully  informed  of  her  rights  under  the  Homestead  Lnws  of  this 
State,  acknowledged  that  she  had  freely  and  voluntarily  executed  the  same, 
and  relinquished  her  dower  to  the  lands  and  tenements  therein  mentioned. 
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without  compulsion  of  her  said  husband,  and  that  she  does  not  wish  to 
retract  the  same. 

Given  under  my  hand  and  seal  this  day  of  A.D.  19     . 

{Signaturt.)    (Seal.) 

(115.) 

Full  "Warranty  Deed,  by  Indenture,  without  Release  of 
Homestead  or  Dower. 

This  Indenture,  Made  the  day  of  in  the 

year  one  thousand  nine   liundred  and  between  (name, 

residence,  and  occupation  of  the  grantor)  party  of  the  first  part,  and 
(nat/ie,  residence,  and  occupation  of  the  grantee)  party  of  the  second  part, 
witnesseth,  that  tlie   said  party  of  the  first  part,  for  and  in  consideration  of 
the  sum  of  lawful  money  of  the  United  States,  to  him 

in  hand  paid  by  the  said  party  of  the  second  part,  at  or  before  the  ensealing; 
and  delivery  of  these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
and  the  said  party  of  the  second  part,  and  his  heirs,  executors,  and  admin- 
istrators, forever  released  and  discharged  from  the  same,  by  these  presents, 
his  granted,  bargained,  sold,  aliened,  remised,  released,  conveyed,  and  con- 
firmed, and  by  these  presents  does  grant,  bargain,  sell,  aliene,  remise,  release, 
convey,  and  confirm,  unto  the  said  party  of  the  second  part,  and  to  his  heir^ 
and  assigns  forever,  all  (here  describe  carefully  the  land  or  premises  granted^ 
as  directed  in  Form  107). 

Together  with  all  and  singular  the  tenements,  hereditaments,  and  appur- 
tenances thereunto  belonging,  or  in  any  wise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues,  and  profits  thereof. 
And  also  all  the  estate,  right,  title,  interest,  property,  possession,  claim,  and 
demand  whatsoever,  as  well  in  liw  as  in  equity,  of  the  said  party  of  the 
first  part,  of,  in,  and  to  the  same,  and  every  part  and  parcel  thereof  with  the 
appurtenances  :  To  have  and  to  hold  the  above  granted,  bargained,  and 
described  premises,  with  the  appurtenances,  unto  the  said  party  of  the 
second  part,  and  his  hers  and  assigns,  to  his  and  their  own  proper  use, 
benefit,  and  behoof  forever. 

And  the  said  (name  of  the  grantor)  for  himself  and  his  heirs, 

executors,  and  administrators,  does  covenant,  grant,  and  agree  to  and  with 
the  said  party  of  the  second  part,  and  his  heirs  and  assigns,  that  the  said 
(name  of  grantor)  at  the  time  of  the  sealing  and  delivery  of  these 
presents,  is  lawfully  seized,  in  his  own  right,  of  a  good,  absolute,  and 
indefeasible  estate  of  inheritance,  in  fee  simple,  of  and  in  all  and  singular 
the  above  granted  and  described  premises,  with  the  appurtenances  thereunto 
belonging,  and  has  good  right,  full  power,  and  lawful  authority  to  grant, 
bargain,  sell,  and  convey  the  same,  in  manner  aforesai  1.  And  that  the  said 
party  of  the  second  part,  and  his  heirs  and  assigns,  shall  and  may  at  all 
times  hereafter,  peaceably  and  quietly,  have,  hold,  use,  occupy,  possess,  and 
enjoy  the  above-granted  premises,  and  every  part  and  p.ircel  thereof,  with 
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the  appurtenances,  without  any  let,  suit,  trouble,  molestation,  eviction,  or 
disturbance  of  the  said  party  of  the  first  part,  or  his  heirs  or  assigns,  or  of 
any  other  person  or  persons  lawfully  claiming  or  to  claim  the  same  ;  and 
that  the  same  now  are  free,  clear,  discharged,  and  unincumbered,  of  and 
from  all  former  and  other  grants,  titles,  charges,  estates,  judgments,  taxes, 
assessments,  and  incumbrances  of  what  nature  or  kind  soever. 

And  also  that  the  said  party  of  the  first  part,  and  his  heirs,  and  all  and 
every  person  or  persons  whomsoever,  lawfully  or  equitably  deriving  any 
estate,  right,  title,  or  interest,  of,  in,  or  to  the  hereinbefore  granted  premises, 
by,  from,  under,  or  in  trust  for  him  or  them,  shall  and  will,  at  any  time  or 
times  hereafter,  upon  the  reasonable  request,  and  at  the  proper  costs  and 
charges  in  the  law,  of  the  said  party  of  the  second  part,  his  heirs  and  assigns, 
make,  do,  and  execute,  or  cause  to  be  made,  done,  and  executed,  all  and 
every  such  further  and  other  lawful  and  reasonable  acts,  conveyances,  and 
assurances  in  the  law,  for  the  better  and  more  effectually  vesting  and  con- 
firming the  premises  hereby  granted  or  so  intended  to  be,  in  and  to  the  said 
party  of  the  second  part,  his  heirs  and  assigns,  forever,  as  by  the  said  party 
of  the  second  part,  his  heirs  or  assigns,  or  his  or  their  counsel  learned  in 
the  law  shall  be  reasonably  advised  or  required.  And  the  said  party  of  the 
first  part,  for  himself  and  his  heirs,  the  above-described  and  hereby  granted 
and  released  premises,  and  every  part  and  parcel  thereof,  with  the  appur- 
tenances, unto  the  said  party  of  the  second  part,  and  his  heirs  and  assigns, 
against  the  said  party  of  the  first  part,  and  his  heirs,  and  against  all  and 
every  person  and  persons  whomsoever,  lawfully  claiming  or  to  claim  the 
same,  shall  and  will  warrant  and  by  these  presents  forever  defend. 

In  Witness  Whereof,  the  said  party  of  the  first  part  has  hereunto  set 
•lis  hand  and  seal  the  day  and  year  first  above  written. 

(Signature.)    {Seal.) 
Sealed  and  Delivered  in  the  Presence  of 

State  of  ,^ 

>■  ss. 
County  of  , ) 

On  the  day  of  in  the  year  one  thousand 

nine    hundred  and  before  me  personally  came  {the  name 

of  the  grantor)  who  is  known  to  me  to  be  the  individual  described  in,  and 
who  executed,  the  foregoing  instrument,  and  acknowledged  that  he  executed 
the  same,  as  his  own  free  act  and  deed. 

{^Signature.) 
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(116.) 

Warranty  Deed,  Short  Form,  with  Release  of  Homestead 

and  Dower. 

This  Indenture,  made  this  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
between  {name,  residence,  and  occiipation  of  grantor,  and  name  of  his 

wife)  of  the  first  part,  and  {name,  residence,  and  occupation  of  grantee) 

of  the  second  part,  witnesseth,  that  the  said  party  of  the  first  part,  in  con- 
sideration of  the  sum  of  dollars  in  hand  paid  (the  receipt  whereof 
is  hereby  acknowledged),  have  granted,  bargained,  and  sold,  and  by  these 
presents  do  grant,  bargain,  and  sell,  unto  the  said  party  of  the  second  part, 
his  heirs  and  assigns,  all  that  piece  or  parcel  of  land  situate  in 
in  the  County  of  and  State  of  fo  wit 
{Jierc  describe  carefuUy  the  land  or  premises  granted,  as  directed  in  Form 
107). 

Together  with  the  appurtenances  thereunto  belonging ;  and  all  the  estate, 
right,  title,  interest,  claim,  and  demand  of  the  said  party  of  the  first  pan 
herein. 

And  the  said  {name  of  grantor  and  of  his  wife)  parties  of  the  first 

part,  hereby  expressly  waive,  release,  relinquish,  and  convey  unto  the  said 
party  of  the  second  part,  and  his  heirs,  executors,  administrators,  and  assigns, 
all  right,  title,  claim,  interest,  and  benefit  whatsoever,  in  and  to  the  abovft- 
described  premises,  and  each  and  every  part  thereof,  which  is  given  by  or 
results  from  any  and  all  laws  of  this  State,  pertaining  to  the  exemption  c>f 
homesteads. 

And  the  said  {jiame  of  grantor  and  of  his  wife)  for  themselves  and 

their  heirs,  executors,  and  administrators,  do  covenant,  grant,  bargain,  arid 
agree  to  and  with  the  said  party  of  the  second  part,  and  with  his  heirs  ard 
assigns,  that  the  above-bargained  premises  in  the  quiet  and  peaceable  pos- 
session of  the  said  party  of  the  second  part,  and  his  heirs  and  assigns,  the 
said  party  of  the  first  part  shall  and  will  warrant  and  forever  defend. 

In  Witness  Whereof,  The  said  parties  of  the  first  part  have  hereunto 
set  their  hands  and  seals  the  day  and  year  first  above  written. 

{Signature  of  grantor.)  {Seal.) 

{Signature  of  wife  of  grantor.)    {Seal.) 

Signed,  Sealed,  and  Delivered  in  Presence  of 

State  of 

County. 

I,  in  and  for  said  county,  do  hereby  certify  that 

{name  of  grantor)  who  is  personally  known  to  me  as  the  same 

person  whose  name  is  subscribed  to  the  annexed  deed,  appeared  before  me 

this  day,  in  person,  and  acknowledged  that  he  signed,  sealed,  and  delivered 
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the  said  instrument  of  writing,  as  his  free  and  voluntary  act,  for  the  uses  and 
purposes  therein  set  forth. 

And  the  said  {name  of  the  wife  of  grantor)  wife  of  the  said 

{name  of  the  grantor)  having  been  by  me  examined  separate  and  apart,  and 
out  of  the  hearing  of  her  husband,  and  the  contents  and  meaning  of  the  said 
instrument  of  writing  been  by  me  fully  made  known  and  explained  to  her, 
and  she  also  by  me  having  been  fully  informed  of  her  rights,  under  the 
Homestead  Laws  of  this  State,  acknowledged  that  she  had  freely  and  volun- 
tarily executed  the  same,  and  relinquished  her  dower  to  the  lands  and  tene- 
ments therein  mentioned,  and  also  all  her  rights  and  advantages,  under  and 
by  virtue  of  any  and  all  laws  of  this  State  relating  to  the  exemption  of  home- 
steads, without  compulsion  of  her  said  husband,  and  that  she  does  not  wish 
to  retract  the  same. 

Given  under  my  hand  and  official  seal,  this  day  of 

A.D.  19     , 

{Signature^    {Seal.) 
(117.) 
Deed  of  a  Corporation. 

This  Indenture,  Made  this  day  of  A.D.  19 

by  and  between  {name  of  the  corporation),  a  corporation  organized 

under  the  laws  of  the  State  of  ,  and  whose  principal  office  is 

situated  in  ,  County  of  ,  and  State  of 

party  of  the  first  part,  and  {name  and  residence  of  the  grantee), 

party  of  the  second  part,  witnesseth  :  — 

That,  the  said  {name  of  the  corporation),  party  of  the  first  part, 

in  consideration  of  the  sum  of  dollars  to  it  paid  by  the  party  of 

the  second  part,  the  receipt  of  which  is  hereby  acknowledged,  doth  hereby 
grant,  bargain,  sell,  and  convey  unto  the  said  party  of  the  second  part  all 
and  singular  the  premises  hereinafter  described,  to  wit:  {here  insert  location 
and  description  of  the  pronises),  together  with  all  the  privileges  and  appur- 
tenances thereto  belonging. 

To  have  and  to  hold  the  said  granted  premises  to  him,  the  said  party  of 
the  second  part,  and  his  heirs  and  assigns,  to  their  own  use  and  behoof 
forever. 

{Here  insert  any  covenant  of  warranty  or  other  covenants  which  may  be 
agreed  upon  between  the  parties  in  the  same  form  as  in  deeds  between  indi- 
viduals^) 

In  witness  whereof,  the  said  {name  of  the  corporation)  has  caused  this 
instrument  to  be  subscribed  in  its  name  by  ,  its 

president  {or  other  officer  authorized  to  make  the  conveyance),  thereunto  duly 
authorized,  and  its  corporate  seal  to  be  hereunto  affixed  this 

day  and  year  first  above  written. 

{name  of  the  corporation) 

by  ,  its  President  {or  other  officer) 

Witnjsses  {corporate  seal) 

30 


466  DEED  OF  A   CORPORA  TION. 

State  of  ) 

>  ss. 
County  of  ) 

On  this      '  day  of  A.D.  19    ,  before  me, 

i  notary  public  {pr  other  official),  duly  commissioned,  and  authorized  to  take 
acknowledgments  of  deeds  m  and  for  said  county  and  State,  personally 
appeared  the  above  named  ,  and  acknowledged  the  fore- 

going instrument  to  be  the  free  act  and  deed  of  the  said  {name  of  the  corpo- 
ration), for  the  uses  and  purposes  therein  set  forth. 

Witness  my  hand  and  notarial  seal  this  day  of  A.D.  19     . 

{name  of  official.) 
{Notarial  seal.)  Notary  Public  {or  other  official). 

If  the  deed  is  made  in  pursuance  of  a  vote  of  the  corporation,  or  of  its 
board  of  directors  or  other  governing  body,  a  copy  of  such  vote,  certified  by 
the  recording  officer  of  the  corporation  in  substantially  the  following  form, 
should  be  appended  to  the  deed  : 

I,  ,  secretary  of  the  {name  of  the  corporation),  hereby 

certify  that  at  a  meeting  of  said  corporation  {or  of  its  board  of  directors,  etc.) 
a  quorum  being  present,  the  following  vote  was  passed  : 

"  Voted — That  ,  the  president  of  this  corporation,  be 

authorized  to  execute,  acknowledge,  and  deliver,  in  its  name,  a  deed  of  the 
premises  {brief  description,  sufficient  for  identification),  to 
in  such  form  as  he  may  deem  proper." 
A  true  copy  from  the  records. 

Attest :  

Secretary. 

It  is  well  to  add  also  an  affidavit  in  substantially  the  following  form,  as 
in  some  States  such  affidavit  is  essential : 


State  of 


>ss. 


County  of 

On  this  day  of  A.D.  19    ,  before  me, 

a  notary  public,  duly  commissioned  in  and  for  said  county,  and  authorized 
by  law  to  administer  oaths,  personally  appeared  the  above  named  , 

who,  being  first  duly  sworn,  doth  depose  and  say,  that  he  is  the  president 
{or  other  official)  of  the  said  {name  of  the  corporation);  that  he  is  authorized 
to  execute,  acknowledge,  and  deliver  deeds  in  the  name  of  said  corporation 
and  on  its  behalf,  that  the  said  instrument  was  signed  and  sealed  by 
him  in  behalf  of  said  corporation,  by  its  authority,  and  that  the  seal  affixed 
to  said  instrument  is  the  corporate  seal  of  the  said  {name  of  the  corporation^ 
(If  the  corporation  has  no  seal,  the  affidavit  should  so  recite.) 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  my  official 
seal,  this  day  of  ,  A.D.  19     . 

(seal\  Notary  Public. 
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(117a.) 

Warrant  ;  Deed  in  Use  in  Virginia. 

This  Deed,  made  thr  day  of  A.D.  19 

between  and  ,  his  wife,  of 

State  of  Virginia,  gran^.'rs,  and  ,  of  the  county  and  State 

aforesaid,  grantee,  wit'iesseth  : 

That,  in  consideration  of  (here  state  the  consideration)^  the  said 

do  {or  -ioth)  grant  unto  the  said  the  following 

tract  of  land,  to  wit :  {here  describe  the  property  by  situation,  metes,  and 

bounds,  and  insert  any  provisions),  with  covenants  of  General  Warranty 

(or  Special  Warranty). 

Witness  the  following  signatures  and  seals.  {Seal.) 

__  {.beat.) 

(117b  )  ^  ' 

Deed  of  Trust  in  Use  in  Virginia. 
This  Deed,  made  the  day  of  A.D.  19    , 

between  ,  of  ,  grantors,  of  the  one  part,  and 

of  ,  trustee,  of  the  other  part,  witnesseth  : 

That  the  said  {the  grantors)  do  grant  unto  the  said  {the  trustee)  the  fol- 
lowing property  {h^re  describe  it):  In  trust  to  secure  {here  describe  ths  debts 
to  be  secured,  or  the  suretiss  to  be  indemnified,  and  insert  covenants  or  any 
oth^r  provisions  the  parties  may  agree  upon). 

Witness  the  following  signatures  and  seals,  {Seal.) 

(Seal.) 
(118.)  ^         '' 

Brief  "Warranty  Deed  in  use  in  Kentucky. 

This  Deed,  made  the  day  of  19     , 

between  {name,  description,  and  residence  0/ grantor,  and  name  of 

cantor's  wife  if  her  relinquishment  0/  dower  is  intended)  of  the  first  part, 
and  of  the  second  part, 

Witnesseth,  That  said  first  party,  In  consideration  of 
ha       bargained  and  sold  and  hereby  convey     unto  said  second  party, 
{here  describe  the  pretnises  granted  as  directed  in  Form  107)  to  have  and  to 
hold  said  property  unto  said  second  party,  heirs  and  assigns  forever, 

"  With  Covenant  of  General  Warranty,"  releasing  all  rights  of  homestead 
and  dower. 

Witness  the  hand        of  the  parties.        date  above. 

(Signatures.)    {Seals.) 

Logan  County,  Sct: 

I,  1  ,  Clerk  of  the  County  Court,  do  certify  that  the 

foregoing  Deed  was  this  day  produced  to  me  in  my 

and  acknowledged  by  to  be  act  and  deed. 

Given  under  my  hand,  this  day  of  19    • 

Clerks. 
By  D.  C. 


468  DEEDS  CONVEYING  LAND. 

(119.) 
Brief  Deed  of  "Warranty  in  use  in  Arkansas. 

Know  all  Men  by  these  Presents,    That  we  {name,  description, 

and  residence  of  gratttor)  and  {name  of  grantor's  wife)  his  wife,  for 

and  in  consideration  of  the  sum  of  dollars,  to 

paid  by  do  hereby  grant,  bargain,  and  sell  unto  the  said 

and     h         heirs  and  assigns  forever,  the  following  lands, 
lying  in  the  county  of  and  State  of  Arkansas,  to  wit: 

(describe  the  premises  granted  as  directed  in  Form  107,)  to  have  and  to  hold 
the  same  unto  the  said  and  unto     h        heirs  and  assigns 

forever,  with  all  appurtenances  thereunto  belonging. 

And  hereby  covenant  with  the  said 

that  will  forever  warrant  and  defend  the  title  to  said  lands 

against  all  claims  whatever. 

And  I,  wife  of  the  said  for  and  in  con- 

sideration of  the  said  sum  of  money,  do  hereby  release  and  relinquish  unto 
the  said  all  my  right  of  dower  in  and  to  the  said  lands. 

"Witness  our  hands  and  seals  on  this  day  of  19     . 

{Signatures.)    {Seals.) 

State  of  Arkansas,  ^ 

j-  ss. 
County  of  ) 

Be  it  Remembered,  That  on  this  day  came  before  the  undersigned,  a 

within  and  for  the  county  aforesaid,  duly  commissioned 

and  acting  to  me  well  known  as  the  grantor     in  the  foregoing 

deed,  and  stated  that  he  had  executed  the  same  for  the  consideration  and 

purposes  therein  mentioned  and  set  forth. 

And,  on  the  same  day,  also  voluntarily  appeared  before  me,  the  said 

wife  of  the  said  to  me  well  known,  and  in 

the  absence  of  her  said  husband,  declared  that  she  had  of  her  own  free  will 
signed  and  sealed  the  Relinquishment  of  Dower  in  the  foregoing  deed,  for 
the  purposes  therein  contained  and  set  forth,  without  compulsion  or  undue 
influence  of  her  said  husband. 

"Witness  ray  hand  and  seal  as  such  on  this 

day  of  19    . 

(Signature.) 

(120.) 

Brief  "Warranty  Deed  in  use  in  Florida.  / 

This  Indenture,  Made  this  day  of  A.D., 

19        ,  between  {name,  residence,  and  occupation  of  the  grantor)oi  \h^ 

first  part,  and  {name,  residence,  and  occupation  of  the  grantee)  of  the 

second  part,  witnesseth,  That  the  said  part  of  the  first  part,  for  and  in 
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consideration  of  the  sum  of  dollars,  paid  by  the  said 

part         of  the  second  part,  tlie  receipt  of  which  is  hereby  acknowledged, 
ha        granted,  bart;ained,  sold,  conveyed,  and  confirmed,  and  by  these  pres* 
ents  do         grant,  bargain,  sell,  convey,  and  confirm  unto  the  said  part 
of  the  second  part,         heirs  and  assigns,  certain  tract     or  parcel    of  land, 
situated  in  and  described  as  follows,  to  wit :  {here 

describe  the  land  or  premises  granted,  carefully,  as  directed  in  Form  107),  to- 
gether with  all  and  singular,  the  hereditaments,  rights,  privileges,  and  appur- 
tenances thereunto  belonging,  or  in  any  wise  appertaining,  to  have  and  to 
hold  the  said  premises,  as  above  described,  with  the  appurtenances,  to  the 
said  part        of  the  second  part,  heirs  and  assigns  forever. 

And  the  said  part        of  the  first  part,  for  sel  and  heirs, 

executors,  and  administrators,  do  hereby  covenant  to  and  with  the  said 
part  of  the  second  part  heirs,  executors,  administrators,  and  assigns, 
that  well  seized  of  die  premises  above  conveyed,  as  of  a 

good  and  indefeasible  estate  in  fee-simple,  and  ha  good  riglit  to  sell  and 
convey  the  same  in  manner  and  form  as  aforesaid ;  that  they  are  free  from 
all  encumbrances,  and  that  the  above  bargained  premises,  in  the  quiet  and 
peaceful  possession  of  the  said  part         of  the  second  part,  heirs  or 

assigns,  against  the  claims  of  all  persons  whomsoever,  will  warrant  and  for- 
ever defend. 

In  Witness  Whereof,  The  said  part        of  the  first  part  ha       hereunto 
wet  hand     and  seal     the  day  and  year  first  above  written. 

{Signature.)    {Seal.) 
{Signature.)    (Seal.) 
Signed,  Sealed,  and  Delivered  in  Presence  of 

State  of  Florida,        ) 

>  ss. 
County.  ) 

I,  wife  of  do  hereby  declare  that  I 

ftave  joined  with  my  said  husband  in  the  execution  of  the  above  deed  for 
the  purpose  of  relinquishing  and  renouncing  my  right  of  dower,  and  all  my 
right,  title,  interest,  in  and  to  the  above  described  premises  and  lands,  or 
p;i reels  of  land.  And  1  do  hereby  declare  that  1  executed  the  same  freely 
and  voluntarily,  and  without  any  compulsion,  constraint,  apprehension,  or 
fear  of,  or  from,  my  said  husband  ;  and  that  this  acknowledgment  is  taken 
and  made,  signed,  and  sealed,  separately  and  apart  from  my  said  husband, 
this  day  of  A.D.  19 

{Signature.)  {Seal.) 

State  of  Florida,        > 

[-SS. 

County.  ) 

I,  a  in  and  for  the 

said  county,  do  hereby  certify  that  the  foregoing  declaration  was  taken  and 

made  by  the  said  before  me  separately  and  apart  from 

her  husband — the  said  ;  and  that,  having  been,  by 
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me,  made  acquainted  with  tlie  contents  of  the  sail  deed  before  tlie  signing 
thereof  by  her,  and  being,  by  me,  examined  separate  and  apart  from  her  said 
husband,  acknowledged  that  she  had  executed  the  same,  and  relinquished  and 
renounced  her  dower,  and  all  her  right,  title,  and  interest  in  and  to  the  prem- 
ises conveyed,  freely  and  voluntarily,  and  without  any  compulsion,  constraint, 
apprehension,  or  fear  of,  or  from,  her  said  husband. 

In  Witness  "Whereof,  I  have  hereunto  set  my  hand  and  afBxed  my  offi- 
cial seal,  this  day  of  A.D.  19 

(Signature.) 

State  of  Florida,        ^ 

>  ss. 
County.) 

I,  for  said  county,  do  certify  that,  on  this  day, 

personally  appeared  before  me  whose  name     appear 

signed  toihe  foregoing  deed  of  conveyance,  and  who  personally  known 

to  me  to  be  the  identical  person     whose  name  subscribed  to  said  deed 

as  having  executed  the  same,  and  acknowledged  that  had  executed 

the  same,  as  voluntary  act  and  deed,  for  the  uses  and  purposes  thereir 

expressed. 

In  "Witness  "Whereof,  I  have  hereunto  set  my  hand  and  affixed  my  official 
seal  this  day  of  A.D.  19 

{Sigmi/ure.) 
(121.) 

BriefWarranty  Deed  in  use  in  North  Carolina. 

This  Deed,  Made  this  day  of  I9       , 

by  {name  and  occupation  of  grantor),  of  county, 

and  State  of  to  {name  and  occupation  0/  grantee),  of 

county,  and  State  of  Witnesseth  : 

That  said  in  consideration  of  dollars, 

to  paid  by  ,  the  receipt  of  which  is  hereby 

acknowledged,  ha  bargained  and  sold,  and  by  these  presents  do 

bargain,  sell,  and  convey  to  said  and  heirs,  a  tract 

of  land  in  county,  State  of 

adjoining  the  lands  of  and  others,  bounded  and  described 

as  follows,  viz  :  {here  describe  carefully  the  land  or  premises 

p-anted,  as  directed  in  Form  107). 

To  Have  and  to  Hold  the  aforesaid  tract  and  all  privileges 

and  appurtenances  thereto  belonging,  to  the  said  heirs  and 

assigns,  to  only  use  and  behoof. 

And  the  said  covenant      that  seized  of  sad 

premises  in  fee,  and  ha  right  to  convey  the  same  in  fee-simple,  that  the 
same  are  free  from  all  incumbrances,  and  that  will  warrant 

and  defend  the  said  title  to  the  same,  against  the  claims  of  all  persons  what- 
soever. 
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And  I  wife  of  the  said  grantor,  for  the  nforcsai.l  con- 

siderations do  hereby  grant  and  release  to  the  said  grantee  and 
heirs,  all  my  right  of  dower  and  all  other  my  right,  title,  and  interest  in  and 
to  the  premises  above  granted. 

In  Testimony  Whereof,  The  said  {name  of  grantor  and  his  wife) 

have  hereunto  set  our  hands  and  seals,  the  day  and  year  above  written. 

{Signatures.)  {Seals.) 

Attest: 

State  of  North  Carolina,        ) 

vss. 
County.  ) 

I,  Clerk  of  the  Court,  do  hereby 

certify  that  and  his  wife,  appeared 

before  me  this  day,  and  acknowledged  the  due  execution  of  the  annexed  deed 
of  ;  and  the   said  being  by  me  pri- 

vately examined,  separate  and  apart  from  her  said  husband,  touching  her  vol- 
untary execution  of  the  same,  doth  state  that  she  signed  the  same  freely  and 
voluntarily,  without  fear  or  compulsion  of  her  said  husband  or  any  othei 
person,  and  that  she  doth  still  voluntarily  assent  thereto. 

Let  the  same,  with  this  certificate,  be  registered. 

Witness  my  hand  and  official  seal,  this  day  of 

AD.  19     . 

Clerk  Court. 

State  of  North  Carolina,  ) 

>  ss. 
County.  \ 

I,  Justice  of  the  Peace,  do  hereby  certify  that 

and  his  wife,  personally  appeared  befor* 

me  this  day,  and  acknowledged  tlie  due  execution  of  the  within  deed  of 

;  and  the  said  beinij  by  me  privately  exam- 

ined, separate  and  apart  from  her  said  husband,  touching  her  voluntary  exe- 
cution of  the  same,  doth  state  that  she  signed  the  same  freely  and  volunta- 
rily, without  fear  or  compulsion  of  her  said  husband  or  any  other  person,  and 
that  she  doth  still  voluntarily  assent  thereto. 

Witness  my  hand  and  private  seal,  this  day  of 

A.D.  19      . 

,7.  A    {Seali 

State  of  North  Carolina,        ^ 

V  ss. 
County.  ) 

The  foregoing  certificate  of  ,  a  Justice  of  the  Peace 

of  County,  is  adjudged  to  be  in  due  form  and  accord- 

ing to  law.     Therefore,  let  the  same,  with  this  certificate,  be  registered. 

This  day  of  18       . 

Clerk  Court. 
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(122.) 
Brief  "Warranty  Deed  in  use  in  Mississippi. 

This  Indenture,  Made  and  entered  into  this  day  of 

in  tlie  year  of  our  Lord,  one  thousand  nine  hundred  and 

between  {name,  residence,  and  occupation  of  the  grantor^. 

tiie  part  of  the  first  part  and  {name,  residence,  and  occupation  of  the 

grantee),    part      of   the   second    part,  witnesseth  :    That    the   said  part     of 

the  first  part,  for  and  in  consideration  of  the  surn  of 

the  receipt  whereof  is  hereby  acknowledged,  ha  this  day  granted,  bar- 
gained, sold,  and  conveyed,  and  by  these  presents  do  grant,  bargain,  sell, 
and  convey  unto  the  said  part         of  the  second  part,  and  to  heirs  and 

assigns,  all  and  singular  the  following  described  of  land  situate, 

lying,  and  being  in  the  {here  describe  the  land  or  premises  granted, 

carefully,  as  directed  in  Form  107). 

To  Have  and  to  Hold  the  said  of  land  together  with  all  and 

singular  the  rights,  privileges,  and  appurtenances  tliereunto  legally  and  of 
right  belonging,  to  the  said  part         of  the  second  part,  and  to  heirs 

and  assigns  in  fee-simple,  absolute  forever,  and  the  said  part  of  the  first 
part,  for  heirs,  executors,  administrators,  and  assigns,  covenant  and 

agree  to  warrant  and  forever  defend  the  right,  title,  interest,  and  possession 
of  the  estate  herein  granted,  to  the  said  part  of  tlie  second  part, 

heirs  and  assigns,  against  the  claim  or  claims  of  any  and  all  persons  claiming 
or  to  claim  the  same  whatsoever  eitlier  in  law  or  equity. 

In  Testimony  "Whereof,  The  said  part         of  t!ie  first  part  ha  here.- 

unto  set  their  hands  and  seals  the  day  and  year  first  above  written. 

{Sigtiatures.)     {Seals.) 

The  State  of  Mississippi,        V  ss. 

Personally  Appeared,  Before  me  the  above  named 

signed,  sealed,  and  delivered  the  foregoing  deed,  on 
the  day  and  year  therein  written,  as  their  act  and  deed,  for  the  purposes 
therein  set  forth. 

(123.) 
"Warranty  Deed  in  use  in  Missouri. 

This  Indenture,  Made  on  the  day  of 

A. D.  one  thousand  nine  hundred  and  by  and  between 

{name  and  occupation  of  the  grantor,  and  name  of  his  wife  if  she  relinquishes 
dower),  of  {residence  of  the  grantor),  part  of  the  first  part,  and 

{name  and  occupation  of  the  grantee),  of  the  county  of  ii* 

the   State  of  part         of  the  second  part  ;  Witnesseth, 

That   the   said   part  of  the  first  part,  in  consideration  of  the  sum  of 

dollars,  to  paid  by  the  said  part         of  the 
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second  part,  the  receipt  of  which  is  liereby  acknowledged,  do  by  these 

presents,  grant,  bargain,  sell,  convey,  and  confirm  ur.to  the  said  part     of  the 

second  part,  heirs  and  assigns,  the  following  described  lots,  tracts, 

or  parcels  of  property,  lying,  being,  and  situate  in  the  county  of 

and  State  of  to-wit : 

(,'tt:re  describe  tlie  premises  granted,  as  directed  in  Form  107). 

To  Have  and  to  Hold  the  premises  aforesaid,  with  all  and  singular  the 
rights,  privileges,  appurtenances,  and  immunities  thereto  belonging,  or  in 
anywise  appertaining,  unto  the  said  part       of  the  second  part,  and  unto 
heirs  and  assigns  forever:  tlie  said  {name  of  the  grantor),  fiereby 

covenanting  that  lawfully  seized  of  an  indefeasible  estate 

in  fee  in  the  premises  herein  conveyed;  that  ha        good  right  to 

convey  the  same  ;  that  the  said  premises  are  free  and  clear  of  any  encum- 
brances done  or  suffered  by  or  those  under  whom 
claim  ;  and  that  will  warrant  and  defend  the  title  to  the  said 
premises  unto  the  said  part  of  the  second  part,  and  unto  heirs 
and  assigns  forever,  against  the  lawful  claims  and  demands  of  all  persons 
whomsoever. 

In  Witness  Whereof,  The  said  part  of  the  first  part  ha  here- 

unto set  hand     and  seal     the  day  and  year  first  above  written. 

{Signatures^      {Seals,) 
Signed,  Sealed,  and  Delivered  in  the  Presence  of 


State  of  Missouri, 
County  of 


>•  ss. 


On  this  day  of  19    ,  before  me  personally  appeared 

and  h         wi 

to  me  well  known  to  be  the  persons  described  in  and  who  executed  the 
foregoing  instrument,  and  acknowledged  that  they  executed  the  same  a^ 
their  free  act  and  deed. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  at  my  office  in  the  day  and  year  first 

above  written. 

My  term  expires  19     • 

(^Signature)  (Seai.) 

{Official  designation.) 


474 


DEEDS  CONVEYING  LAND. 


FORM   OF   ACKNOWLEDGMENT    IF    THE   GRANTOR   IS   SINGLE   AND 
UNMARRIED. 


State  of  Missouri, 
County  of 
On  this 


>■  ss. 


day  of  i8    ,  before  me  personally  appeared 

to  me  well  known  to  be  the  person     described  in 
and  who  executed  the  foregoing  instrument,  and  acknowledged  that 
executed  the  same  as  free  act  and  deed.     And  the  said 

further  declare  to  be  single  and  unmarried. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  affixed  my 


official  seal,  at  my  office  in 
written. 

My  term  expires 


the  day  and  year  first  above 


19    . 

{Signature)  {Seal.) 

{Official  designation) 

a24:.) 

Brief  "Warranty  Deed  in  use  in  "Wisconsin. 

This  Indenture,  Made  this  day  of  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and 
between  {nat/ie  atid  occjipation  of  the  grantor),  of  the  county  of 

State  of  of  the  first  part,  and  {tiame  and  occupation 

of  the  grantee)  of  the  county  of  and  State  of 

of  the  second  part.  Witnesseth,  That  the  said  part  of  the  first  part,  for 
and  in  consideration  of  the  sum  of  dollars,  to 

in  hand  paid  by  the  part  of  the  second  part,  the  receipt  of  which  is 
hereby  acknowledged,   ha  given,    granted,   bargained,    sold,    remised, 

released,  aliened,  and  confirmed,  and  by  these  presents  do       give,  grant, 
bargain,  sell,  remise,  release,  aliene,  and  confirm  unto  the  said   part 
of  the  second  part  heirs  and  assigns  forever,  the  following  described 

premises,  real  estate,  lying  and  being  in  the  county  of 
State  of  to-wit ;  {here  describe  the  land  granted,  as 

directed  in  Form  107). 

Together  with  all  and  singular,  the  hereditaments  and  appurtenances 
thereunto  belonging,  or  in  anywise  appertaining,  and  the  reversion  or  reveu 
sions,  remainder  and  remainders,  and  the  issues  and  profits  thereof,  and  all 
the  estate,  right,  title,  interest,  claim  or  demand   whatsoever 

of  the  said  part  of  the  first  part,  either  in  law  or  equity,  of  and  to  the 
above  bargained  premises,  with  the  hereditaments  and  appurtenances 
thereto  belonging. 

To  Have  and  to  Hold  the  said  premises  above  bargained,  and  described 
with  the  appurten-^nces,  unto  the  said  part        of  the  second  part. 
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heirs  and  assjgns  forever.     And  the  said  for 

and  heirs,  executors,  and  administrators,  do  covenant,   grant, 

bargain,  and  agree,  to  and  with  the  said  part         of  the  second  part, 
heirs   and   assigns,   that   at   the  time  of  ensealing   and   delivery  of  these 
presents,  well  seized  of  the  premises  above  conveyed,  as  of  good, 

sure,  perfect,  absolute,  and  indefeasible  estate  of  inheritance  in  the  law 
in  fee-simple,  and  ha  good  right,  full  power,  and  lawful  authority  to 
grant,  bargain,  sell,  and  convey  the  same  in  manner  and  form  aforesaid, 
and  that  the  same  is  free  and  clear  of  all  former  and  other  grants,  bar- 
gains, sales,  liens,  judgments,  taxes,  assessments,  and  incumbrances  of  what 
kind  and  nature  soever,  and  the  part  of  the  first  part,  the  above  bargained 
premises,  in  the  quiet  and  peaceable  possession  of  the  said  part  of  the 
second  part,  heirs  and  assigns,  against  all  and  every  per- 

son or  persons  lawfully  claiming  or  to  claim  the  whole  or  any  part  thereof, 
will  warrant  and  forever  defend. 

In  "Witness  Whereof,  The  said  part         of  the  first  part  ha      hereunto 
set  hand     and  seal     the  day  and  year  first  above  written. 

{Signatures.)    (Sga/s.) 

Signed,  Sealed,  and  Delivered  in  Presence  of 


State  of 


>•  ss. 


County  of 

Be  it  Remembered,  That  on  the  day  of 

\.D.  19         personally  came  before  me  the  above  named 
,0  me  known  to  be  the  person         who  executed  the  foregoing  deed,  and 
acknowledged  the  execution  thereof  to  be  free  act  and  deed 

/or  the  uses  and  purposes  therein  mentioned. 

{Signature^ 
(125.) 
"Warranty  Deed  in  use  in  Pennsylvania. 

This  Indenture,  Made  the  day  of  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and  between 

{name,  residence,  and  occupation   of  the  gr  ntor)  and  {name  of  the 

wife  of  the  grantor),  parties  of  the  first  part,  and  {name,  residence, 

and  occupation  of  the  grantee)  party  of  tlie  otlier  part,  Witnesseth,  That  the 
said  parties  of  the  first  part,  for  anl  in  consideration  of  the  sum  of 
lawful  money  of  the  United  States  of  America,  unto  them  well  and  truly 
paid  by  the  said  party  of  the  second  part,  at  or  before  the  sealing  and 
delivery  of  these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
grantcHl,  bargained,  sold,  aliened,  enfeoffed,  released,  and  confirmed,  and  by 
tiiese  presents  do  grant,  bargain,  sell,  pliene,  enfeoff,  release,  and  confirm 
unto   the   said  {name  of  grantee)  his   heirs  and  assigns,   the   following 

described  parcel  of  land  ;  that  is  to  sav,  {here  describe 

(.artfully  the  premises  granted,  as  directed  in  Form  107.) 
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Together  with  all  and  singular  the  ,  ways,  waters,  water 

courses,  rights,  liberties,  privileges,  hereditaments,  and  appurtenances  what- 
soever thereunto  belonging  or  in  any  wise  appertaining,  and  the  reversion* 
and  remainders,  rents,  issues,  and  profits  thereof ;  and  all  the  estate,  right, 
title,  interest,  property,  claim,  and  demand  whatsoever  of  the  said  parties  of 
the  first  part  in  law,  equity  or  otherwise  howsoever,  of,  in,  and  to  the  same 
and  every  part  thereof. 

To  have  and  to  hold  the  said  hereditaments  and  premises 

hereby  granted,  or  mentioned  and  intended  so  to  be,  with  tlie  appurtenances 
unto  the  said  ,  his  heirs  and  assigns,  to  and  for  the  only  proper 

nse  and  behoof  of  the  said  ,  his  heirs  and  assigns  forever.     And  the 

said  parties  of  the  first  part,  tlieir  heirs,  executors,  and  administrators,  do 
by  these  presents,  covenant,  grant,  and  agree  to  and  with  the  said  ,  his 

heirs  and  assigns,  tliat  they,  the  said  parties  of  the  first  part,  their  heirs,  all 
and  singular  the  hereditaments  and  premises  herein  above  described  and 
granted,  3r  mentioned  and  intended  so  to  be,  with  the  appurtenances,  unto- 
the  said  party  of  the  second  part,  his  heirs  and  assigns,  against  the  said 
parties  of  the  first  part,  and  their  heirs,  and  against  all  and  every  other  per- 
son or  persons  whomsoever  lawful  claiming  or  to  claim  the  same  or  any  par' 
thereof,  shall  and  will  warrant  and  forever  defend. 

In  "Witness  "Whereof,  The  said  parties  to  these  presents  have  hereuntc- 
Interchangeably  set  their  hands   and   seals,  the  day  and  year  first  abov«- 

written. 

(Signatures.)        {Seals.) 
Sealed  and  Delivered  in  Presence  of 

Received,  The  day  of  the  date  of  the  within  or  aforegoing  Indenture  of 
\he  within  named 

On  the  day  of  Anno  Domini,  19  before  me 

personally  appeared  tlie  above  named  {/lamcs  of  grantor  and 

grantee)  and  in  due  form  of  law  acknowledged  tlie  above  Indenture  to  be 
tbeir  and  each  of  their  act  and  deed,  and  desired  the  same  might  be  recorded 
as  such,  and  the  said  being  of  full  age  a::d  separate  and 

apart  from  said  husband  by  me  thereon  privately  examined,  and  the 

full  contents  of  the  above  Deed  being  by  me  first  made  known  unto 
did  thereupon  declare  and  say  that  did  voluntarily  and  of 

own  free  will  and  accord,  sign,  seal,  and  as  act  and  deed,  deliver 

the  above  written  Indenture,  Deed  or  Conveyance  without  any  coercion  or 
compulsion  of  said  husband. 

Witness  my  hand  and  seal,  the  day  and  year  aforesaid. 

{Signature.)    (Seal.) 

(126.) 

Full  "Warranty  Deed  in  use  in  Ne-w  Jersey. 
This  Indenture,  Made  the  dav  of  in  the  yeai 

one  thousand  nine  liundred  and  betweep  (name,  residency 
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<ind  occupation  of  the  grantor  or  grantors)  part     of  the  first  part,  and 
{navte^  residence,  and  occupation  of  the  grantee  or  grantees)  part      of  the 
second  part,  witnesseth,  that  the  said  part     of  the  first  part,  for  and  in  con- 
sideration of  the  sum  of  lawful  money  of  the  United  States 
of  America,  to                 in  hand  paid  by  the  said  part         of  the  second  part, 
at  or   before    tlie   ensealing   and   delivery   of    these    presents,    the  receipt 
whereof  is  hereby  acknowledged,  and  the  said  part     of  the  second  part, 
heirs,  executors,  and  administrators,  forever  released  and  discharged 
from  the  same  by  these  presents,    ha     granted,  bargained,  sold,  aliened, 
remised,  released,  conveyed,  and  confirmed,  and  by  these  presents  do 
grant,  bargain,  sell,  aliene,  remise,  release,  convey,  and  confirm  unto  the  said 
part       of  the  second  part,  and  to             heirs  and  assigns  forever,  all 
{here  describe    carefully   the   land  or   premises  granted,   substantially  as 
directed  in  Form  107). 

Together  with  all  and  singular  the  tenements,  hereditaments,  and  appur- 
tenances thereunto  belonging,  or  in  anywise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues,  and  profits  thereof 
And  also,  all  the  estate,  right,  title,  interest,  property 

possession,  claim,  and  demand  whatsoever,  as  well  in  law  as  in  equity,  of  the 
said  part  of  the  first  part,  of,  in,  or  to  the  above  described  premises,  and 
€very  part  and  parcel  thereof,  with  tlie  appurtenances. 

To  have  and  to  hold  all  and  singular  the  above-mentioned  and  described 
premises,  together  with  the  appurtenances,  unto  the  said  part  of  the  seconci 
part,  heirs  and  assigns,  to  own  proper  use,  benefit,  and 

behoof  forever. 

And  the  said  for  heirs,  executors,  and  administra- 

tors do  covenant,  grant,  and  agree,  to  and  with  the  said  part  of  the 
second  part,  heirs  and  assigns,  that  the  said  at  the  time 

of  the  sealing  and  delivery  of  these  presents,  lawfully  seized  in 

of  a  good  absolute  and  indefeasible  estate  of  inlieritance  in  fee- 
simple,  of  and  in  all  and  singular  the  above  granted,  bargained,  and  de- 
scribed premises,  witli  the  appurtenances,  and  ha  good  right,  full  power, 
and  lawful  authority  to  grant,  bargain,  sell,  and  convey  the  same  in  mannei 
and  form  aforesaid. 

And  that  the  said  part     of  the  second  part,  heirs  and  assigns, 

shall  and  may  at  all  times  hereafter,  peaceably  and  quietly  have,  hold,  use, 
occupy,  possess,  and  enjoy,  the  above  granted  premises,  and  every  part  and 
parcel  thereof,  with  the  appurtenances,  without  any  let,  suit,  trouble,  moles 
tation,  eviction,  or  disturbance,  of  the  said  part  of  the  first  part, 
heirs  or  assigns,  or  of  any  other  person  or  persons  lawfully  claiming,  or  to 
claim  the  same. 

And  that  the  same  now  are  free,  clear,  discharged,  and  unincumbered  rf 
and  from  all  former  and  other  grants,  titles,  charges,  estates,  judgments, 
taxes,  assessments,  and  incumbrances  of  what  nature  or  kind  soever. 

And  also,  that  the  said  part      of  the  first  part,  and  heirs,  and  al/ 
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and  every  other  person  or  persons  whomsoever  hiwfully  (  r  equitably  deriving 
any  estate,  right,  title,  or  interest,  of,  in,  or  to  the  hereinbefore  granted 
premises,  by,  from,  under,  or  in  trust  for  them,  shall  and  will  at 

any  time  or  times  hereafter,  upon  the  reasonable  request,  and  at  the  proper 
costs  and  charges  in  the  law,  of  the  said  part  of  tlie  second  part, 
heirs  and  assigns  ;  make,  do,  and  execute,  or  cause  or  procure  to  be  made, 
done,  or  executed,  all  and  every  s'lch  further  and  other  lawful  and  reasonable 
acts,  conveyances,  and  assurances  in  the  law  for  the  better  and  more 
effectually  vesting  and  confirming  the  premises  hereby  intended  to  be 
granted,  in  and  to  the  said  part     of  the  second  part,  heirs  and  assigns 

forever,  as  by  the  said  part     of  the  second  part,  heirs  or  assigns,  or 

counsel  learned  in  the  law,  shall  be  reasonably  devised,  advised, 
or  required.     And  the  said  heirs,  the  above  described 

and  hereby  granted  and  released  premises,  and  every  part  and  parcel  thereof, 
with  the  appurtenances,  unto  the  said  part     of  the  second  part,  heirs 

and  assigns,  against  the  said  part     of  the  first  part,  and  heirs,  and 

against  all  and  every  person  and  persons  wliomsoever,  lawfully  claiming  or 
to  claim  the  same,  shall  and  will  warrant,  and  by  these  presents  forevei 
defend. 

In  "Witness  Whereof,  the  said  part      of  the  first  part  ha  hereunt* 

set  hand  and  seal     the  day  and  year  first  above  written. 

(Signatures.)        {Seals.) 
Signed,  Se.aled,  and  Delivered  in  the  Presence  of 

State  OF  ,^ 

[-SS. 

County.     ) 
Be  it  Remembered,  Tliat  on  this  day  of  in  tht 

year  one  thousand  nine  hundred  and  before  me 

personally  appeared  who,  I  am  satisfied,  t!;e 

grantor     in  the  within  Indenture  named  ;  and  I  having  first  made  known  to 
the  contents  thereof,        did  acknowledge  that 

signed,  sealed,  and  delivered  the  same  as  voluntary  act  and 

deed  for  the  uses  and  purposes  therein  expressed. 

And  the  said  being  by  me  privately  examined,  separate 

and  apart  from  said  husband     did  further  acknowledge  that 

signed,  sealed,  and  delivered  the  same  as  voluntary  act 

and  deed  freely,  and  without  any  fear,  threats,  or  compulsion  of  or  from 
said  husband. 
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(127.) 
New  "Warranty  Teed  in  Use  in  Ohia 

Know  all  Men  by  these  Presents:  That 
t»l  County,  Ohio,  in  consideration  of  to         in  hand  paid 

by  ,  do         hereby  grant,  bargain,  sell,  and  convey  to  the  said 

h         heirs  and  assigns  forever,  the  following  described  real 
estate,  containing  acres,  be  the  same  more  or  less,  and  situate  in 

the  of  in  the  County  of  and  State  of  Ohio, 

to  wit  (Aere  describe  carefully  the  land  or  premises  granted,  as  directed  in 
Form  107): 

and  all  the  estate,  title,  and  interest  of  the  said  grantor,  either  in  law  or  in 
equity,  in  and  to  said  premises;  to  have  and  to  hold  the  same,  together  with 
all  the  privileges  and  appurtenances  thereunto  belonging,  to  the  only  proper 
use  of  said  grantee     ,  heirs  and  assigns  forever.     And  the  said 

do        hereby  covenant  that  the  title  so  conveyed  is  clear,  free, 
and  unincumbered,  and  that  will  warrant  and  defend  the  same  against 

all  claim  or  claims  of  all  persons  whomsoever. 

In  Witness  Whereof,  the  said  and  his  wife, 

who  hereby  release  right  and  expectancy  of  dower  in  said  premises, 

ha        hereunto  set  hand  ,  this  day  of  ,  A,D. 

one  thousand  nine  hundred  and 


Signed  and  acknowledged  in  presence  of: 
State  of  Ohio,  ) 


{Signature.)        {Seal.) 


>-ss. 
County,       ) 

On  this  day  of  ,  A.D.  19    ,  before  me,  a 

in  and  for  said  county,  personally  came  ,  the  grantor    in  the 

foregoing  deed,  and  acknowledged  the  signing  thereof  to  be  voluntary 

act  and  deed. 

Witness  my  official  signature  and  seal,  on  the  day  and  in  the  year  last 
above  mentioned. 

{Stgnaiure.)       ISsal) 
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(128.) 
Brief  "Warranty  Deed  in  use  in  Minnesota, 
This  Indenture,  Made  this 
one  thousand  nine  hundred  and 
of  the  grantor)  of  the  County  of 


day  of  A.D. 

between  {name  and  occupation 

and  State  of 
{name  and  occupation  of  the  grantee^ 
and  State  of 


part       of  the  first  part,  and 

of  the  County  of 

part       of  the  second  part, 

Witnesseth,  That  the  said  part     of  the   first  part,   in  consideration  of 
the  sum  of  dollars,  to  in  hand  paid  by  the 

part     of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged,  do 
by  these  presents  grant,  bargain,  sell,  and  convey,  to  the  said  part     of  the 
second  part,         heirs  and  assigns  forever,  all  the  following  described  piece 
or  parcel     of  land,  lying  and  being  in  the  County  of 
and  State  of  Minnesota,  to  wit  {here  describe  carefully  the  land  or  premises 
granted,  as  directed  in  Form  107). 

To  Have  and  to  Hold  the  Same,    Together   with    all   the   heredita- 
ments and  appurtenances  thereunto  in  any  wise  appertaining.    And  the  said 
part     of  the  first  part,  do     covenant  with  the  said 
part     of  the  second  part  heirs  and  assigns,  as  follows  :  That 

lawfully  seized  of  said  premises,  in  fee-simple,  and  that 
good  right  and  power  to  grant  and  convey  the  same  ;  that  the  same  free 

from  all  incumbrances,  and  that  the  said  part       of  the  second  part, 
heirs  and  assigns,  shall  quietly  enjoy  and  possess  the  same  ;  and  that  the 
said  part       of  the  first  part  will  warrant  and  defend  the  title  to  the  same 
against  all  lawful  claims. 

In  Testimony  Whereof,  The  said  part      of  the  first  part  hereunto  set 
hand      and  seal      ,  the  day,  and  year  above  written. 

{Signatures^     {Seals.) 
Signed,  Sealed,  and  Delivered  in  Presence  of 


State  of  Minnesota, 


ss. 


County  of 

On  this  day  of  A.  D.  19        ,  before  me  the 

undersigned  personally  came  to  me  personally  known 

to  be  the  identical  individual     described  in,  and  wiio  executed  the  foregoing 
deed,  and  acknowledged  that  executed  the  same  freely  and  volur.- 

tarily,  for  the  uses  and  purposes  therein  expressed. 

(Signature.) 
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(129.) 
"Warranty  (or  Guaranty)  Deed  in  use  in  Louisiana. 
STATE  OF  LOUISIANA, 

Parish  and  City  of  New  Orleans. 
Be  it  Known,  That  on  this  day  of 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and  and 

of  the  Independence  of  the  United  States  of  America,  the  one  hundred  and 
,  before  me,  ,  a  Notary  Public  in 

and  for  the  Parish  of  Orleans,  State  of  Louisiana,  duly  commissioned  and 
qualified,  and  in  tlie  presence  of  the  witnesses  hereinafter  named  and  under- 
signed, personally  came  and  appeared  {name,  residence,  and  occupation  of 
grantor  or  grantors)  who  declared  that  for  the  consideration  and  on  the  terms 
and  conditions  hereinafter  expressed  {he  or  Miy)  by  these  presents  grant, 
bargain,  sell,  convey,  transfer,  assign,  and  set  over,  with  a  full  guarantee 
against  all  troubles,  debts,  mortgages,  liens,  evictions,  alienations,  or  other 
incumbrances  of  every  nature  and  kind  whatsoever,  unto  {name,  residence, 
and  occupation  of  grantee  or  grantees)  here  present  heirs  and  assigns, 

and  acknowledging  delivery  and  possession  thereof. 

Lot  of  land,  together  with  the  improvements 
thereon,  and  all  rights,  ways,  privileges,  and  appurtenances  thereunto  belongs 
ing  or  in  any  wise  appertaining,  situate  in  the 

{here  describe  the  land  or  premises  granted,  fully  and  accurately  and  substan- 
tially, as  directed  in  Form  107.) 

To  Have  and  to  Hold  the  said  property  and  appurtenances  unto  the 
said  purchaser    ,  heirs  and  assigns  forever. 

And  the  said  vendor    hereby  bind  and  heirs  forever 

to  warrant  and  defend  the  property  and  appurtenances  herein  conveyed, 
against  all  legal  claims  and  demands  whatever. 

The  said  vendor  moreover  transfer  unto  the  said  purchaser  all  the 
rights  and  actions  of  warranty  to  which  or  m;iy  Ije  entitled, 

against  all  the  former  proprietors  of  the  property  herein   conveyed,  subro- 
gating said  purchaser      to  the  said  right  and  actions  to  be  by 
enjoyed  and  exercised  in  the  same  manner  as  tliey  might  have  been  by  the 
said  vendor. 

This  Sale  is  Made  and  Accepted  for  and  in  consideration  of  the  price 
and  sum  of 

And  in  order  to  secure  the  punctual  payment  of  the  said  promissory 
note  ,  at  maturity,  as  well  as  of  all  interest  to  accrue  thereon,  and  in  order, 
furthermore,  to  secure  the  payment  and  reimbursement  of  any  and  all  law- 
yers' fees  that  may  be  expended  or  incurred  in  the  event  of  suit  being  insti- 
tuted to  enforce  the  payment  of  said  note  in  principal 
or  interest,  or  any  part  thereof  (which  lawyers'  fees,  however,  are  fixed  at 
five  per  cent,  on  the  amount  so  in  suit,  and  said  purchaser      consent      and 
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agree  to  pay  and  a  low  the  same),  tlie  said  purchaser  hereby  specially 
mortgage  ,  affect  ,  and  hypothecate  the  herein  described  and  conveyed 
property  unto  and  in  favor  of  the  said  vendor  ,  as  well  as  of  any  and  .nil 
future  owner  or  owners  of  the  said  note  ;  promisinL^ 

and    binding  and  lieirs    not   to    ahenate,    deteriorate, 

nor  encumber  the  said  projjerty  to  the  prejudice  of  this  mort^a'^e,  nor  of  tiie 
special  lien  and  vendor's  privilege  which  the  said  vendor      hereby    retain 
on  said  property  until  the  full  and  final  payment  of  said  note. 

And  the  said  declare.!  t!iat  do 

by  these  presents,  bind  and  ol^Iigate  to  cause  all  and  singu- 

lar the  buildings  and  improvements  on  the  herein  described  and  conveyed 
property  to  be  insured  and  kept  insured  against  the  risk  of  fire,  by  one 
of  the  insurance  companies  of  this  city,  in  tlie  sum  of 
dollars,  until  the  full  and  final  payment  of  the  afore  ce^c^ibed  , 

and  to  transfer  and  deliver  unto  the  said  vender  or  any  and  al'  future 
owner  or  owners  of  the  said  the  policy  or  policies  of 

the  said  insurance  or  insurances;  in  default  whereof,  said  vendor  or  anv 
and  all  future  owner  or  holders  of  said  is  and  are 

hereby  authorized  to  cause  such  insurance  or  insurances  lo  be  made  and 
effected  at  the  cost,  charge,  and  expense  of  the  saM  purchaser  .  But  this 
clause  shall  not  be  construed  as  obligatory  on  such  liolder  or  holders,  or  a^ 
making  them  liable  for  any  loss,  damage,  or  injury  which  may  result  from 
the  non-insurance  of  said  buildings. 

According  to  the  several  certificates  of  the  .Recorder  of  Mortgages  an  i 
the  Register  of  Conveyances  in  and  for  this  City  and  Parish,  bearing  even 
date  herewith,  and  hereto  annexed  for  reference,  it  appears  that  the  said 
/endor  has  not  alienated  the  herein  described  and  conveyed  property, 
and  that  the  same  is  free  from  all  mortgages  or  other  incumbrances  in  his 
name. 

And  now  to  these  Presents,  personally  came  and  appeared,  Madam 

who  after  liaving  taken  cognizance  of  the 
foregoing  act,  which    I,  the   said    Notary,    c.'.refully  read   and   explained  to 

declared  and  said  that  approve        and  ratif 

the  same,  and  that  it  is  wish  and  intention  to  release  in  f  ivor  of 

the  said  purchaser  ,  the  property  herein  describe-l,  from  the  matrimonial, 
dotal,  paraphernal,  and  other  rights,  and  from  any  claims,  mortgages,  or 
privileges  to  which  may  be  entitled,  whether  by  virtue  of  marriage 

with  said  husband,  or  otiierwise. 

Whereupon,  I,  the  said  Notary,  did  inform  the  said 
apart,  and  out  of  the  presence  and  hearing  of  her  husband,  and  before  re- 
ceiving her  signature  hereto,  that  by  the  laws  of  this  State,  the  wife  has  a 
legal  mortgage  on  the  property  of  her  husband:  First.  For  the  restitution 
of  Iier  dowry,  and  for  the  reinvestment  of  the  dotal  ])roperty  sold  by  her 
husband,  and  which   she  brought  in  marriage,   reckoning  from  the  celebra- 
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tion  of  the  marriage.  Secondly.  For  the  restitution  and  reinvestment  of  the 
dotal  property  by  her  acquired  since  marriage,  whether  by  succession  or 
donation,  from  the  day  the.  succession  was  opened  or  the  donation  perfected. 
Thirdly.  For  nuptial  presents.  Fourthly.  For  debts  by  her  contracted 
with  her  husband.  And  Fifthly.  For  the  amount  of  her  paraphernal  prop- 
erty alienated  by  her  and  received  by  her  husband,  or  otherwise  disposed  of 
for  his  individual  interest :  That  in  mailing  her  intended  renunciations  she 
would  deprive  herself  irrevocably  and  forever  of  all  the  rights  of  reclamation 
against  the  property  herein  described,  whether  under  mortgage  privilege  <r 
otherwise. 

And  tlie  said  did  thereupon  declare  unto  me.  Notary, 

that  .she  was  fully  aware  of  and  acquainted  with  the  nature  and  extent  of  tiie 
matrimonial,  dotal,  p  raphernal,  and  other  rights  and  privileges  thus  secured 
to  her  by  the  law  on  the  property  of  her  said  husband,  and  that  she  never- 
theless did  persist  in  her  intention  of  renouncing,  and  does  formally  re- 
nounce, not  only  all  the  rights,  chiims,  and  privileges  hereinbefore  enumeratetl 
and  described,  hut  all  otliers  of  any  nature  and  kind  whatever  to  which  she 
is,  or  may  be  entitled,  by  any  laws  now  or  heretofore  in  force  in  the  State  of 
Louisiana. 

And  the  said  being  now  present,  aiding  and  authorizing 

the  said  in  the  execution  of  these  presents,  the  said 

vlid  again  declare  that  did  and  do       hereby  make  a  formal  renunciatio.i 

and  relinquishment  of  all  said  matrimonial,  dotal,  paraphernal,  and 

other  rights,  claims,  and  privileges,  in  favor  of  said  purchaser     ,  binding 

and  heirs  at  all  times  to  sustain  and  acknowledge  the  validity 

of  this  renunciation. 

Thus  Done  and  Passed,  in  my  office,  at  New  Orleans  aforesaid,  in  the 
presence  of  and  witnesses, 

both  of  this  city,  who  hereunto  sign  their  names  with  the  parties,  and  me, 
the  said  Notary,  the  day  and  date  aforesaid. 

{Signatures.)        (Seals.) 

(130.) 

Deed  of  Grant  and  Quitclaim  of  Property  and  Mining 
Rights,  in  use  in  California  and  other 
Mining  States. 
This  Indenture,   Made  the  day  of 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and  betweea 

{name,  residence,  and  occupation  of  the  grantor)  the  party  of  the  first  part, 
and  {name,  residence,  and  occupation  of  the  grantee)  the  part  of  the  second 
part,  Witncsseth,  that  the  said  part  of  the  first  part,  for  and  in  considera- 
tion of  the  sum  ot  dollars,  of  the 
Tnitcd  States  of  America,  to  in  hand  paid  by  the  said  part 
of   the   second   part,  the   receipt   whereof   is  hereby  acknowledged,  ha 
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granted,  bargained,  sold,  remised,  released,  and  forever  quitclaimed,  and  by 
these  presents  do  grant,  bargain,  sell,  remise,  release,  and  forever  quit- 
claim unto  the  said  part  of  the  second  part  and  to  heirs  and 
assigns  (Jure  describe  carefully  the  land  or  premises  granted,  as  directed  iv 
Form   107). 

Together  with  all'the  dips,  spurs,  and  angles,  and  also  all  the  metals, 
ores,  gold,  and  silver-bearing  quartz,  rock,  and  earth  therein ;  3.nd  all  the 
rights,  privileges,  and  franchises  thereto  incident,  appendant,  and  appur- 
tenant, or  therewith  usually  had  and  enjoyed  ;  and,  also,  all  and  singular  the 
tenements,  hereditaments,  and  appurtenances  thereto  belongi«g,  or  in  any 
wise  appertaining,  and  the  rents,  issues,  and  profits  thereof;  and,  also,  all 
the  estate,  right,  title,  interest,  property,  possession,  claim,  and  demand 
whatsoever,  as  well  in  law  as  in  equity,  of  the  said  part  of  the  first  part, 
of,  in,  or  to  the  said  premises,  and  every  part  and  parcel  thereof,  with  the 
appurtenances. 

To  Have  and  to  Hold,  all  and  singular  the  said  premises,   together 
with  the  appurtenances  and  privileges  thereto  incident,  unto  the  said  part 
of  the  second  part,  heirs  and  assigns  forever. 

In  Witness  Whereof,  the  said  part  of  the  first  part,  ha  hereunto 
set  hand      and  seal      the  day  and  year  first  above  written. 

{Signatures^    {Seals.) 

Signed,  Sealed,  and  Delivered  in  the  Presence  of 

(131.) 
"Warranty  Deed  made  under  the  Statute  of  Illinois. 

This  Indenture  Witnesseth,  That  the  grantor     ,  {name  and  occupation 
of  the  grantor)  of  the         {residence  of  the  grantor)  in  the  County  of 
and  State  of  for  and  in  consideration  of  the  sum  of 

dollars,  in  hand  paid,  Convey    and  Warrant     to  {name  and occnpatiof,' 

of  grantee)  of  the  {residence  of  grantee)  County  of  and  State 

of  the  following  described  real  estate,  to  wit,  {here  describe 

carefully,  the  land  or  premises  granted,  as  directed  in  Form  107)  situated  in 
the  County  of  in  the  State  of  Illinois,  hereby  releasing  and 

waiving  all  rights  under  and  by  virtue  of  the  Homestead  Exemption  Laws 
of  this  State. 

Dated  this  day  of  A.D.  19    . 

{Signatures.)    (Seals,) 


State  of 


>ss. 


County  o? 

I,  in  and  for  said  County,  in  the  State  aforesaid,  do  hereby 

certify,  that  personally  known  to  me  to  be  the  same  person 

whose  name  subscribed  to  the  foregoing  instrument,  appeared 

before  me  this  day  in  person,  and  acknowledged  that      he      signed,  sealed, 
and  delivered  the  said  instrument  as  free  and  voluntary  act,  for  the  uses 
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»nd  purposes  therein  set  forth,  including  the  release  and  waiver  of  the  right 
of  homestead. 

Given  under  my  hand  and  seal,  this  day  of  19    . 

{Signature.) 

(132.) 

"West  Virginia  Statutory  Deed,  conveying  Grantor's  entire 

Interest. 
This  Deed,  Made  the  day  of  in  the  year  between 

^Jiere  insert  names  of  parties) 

Witnesseth,  That,  in  consideration  of  {here  state  the  consideration).,  the 
aaid  doth  grant  unto  the  said  all,  etc.  {here  describe  the 

property  and  insert  corenants.,  or  any  other  provisions). 

Witness  the  following  signature  and  seal. 

{Signature.)    {Seal.) 

Form  of  Acknowledgment. 

State  of  West  Virginia,  County  of 
»  wit: 

I,  ,  a  of  said  county,*  do  certify  that  ,  and  , 

his  wife,  whose  names  are  signed  to  the  writing  above  (or  hereto  annexed), 
bearing  date  the  day  of  ,  19     ,  have  this  day  acknowledged  the 

same  before  me  in  my  said  county. 

Given  under  my  hand  this         day  of         ,19 

Justice  (or  Notary). 

[If  only  the  wife's  acknowledgment  is  to  be  taken,  after  the  (*)  insert 
tbe  following :]     do  certify  that  ,  the  wife  of  whose  names  are 

signed  to  the  writing  above  (or  hereto  annexed),  bearing  date  the  day 

of  J  19      »  has  this  day  acknowledged  the  same  befor«»  me  in  my  said 

county. 

Given  under,  etc. 
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(132a.) 
Warranty  Deed  under  Statute  of  Maryland, 
Tliis  Deed,  Made  this  day  of  in  the  year 

by  me  {name  of  grantor) 

Witnesseth,  That,  in  consideration  of  I,  the  said 

do  grant  unto  all  that  {description  of  propeyty).     And  I,  the  said 

covenant  that  I  will  warrant  generally  the  property  hereby  con- 
veyed, and  that  the  said  shall  quietly  enjoy  the  same. 
"Witness  my  hand  and  seal. 
Test.  {Signature.)     {Seal.) 
State  of  Maryland,  ^ 

[-  ss. 
County  of  ) 

I  hereby  certify  that  on  this  day  of  ,  in  the  year  , 

before  the  subscriber,  {here  give  title  of  officer  taking  acknowledgment),  per 
sonally  appeared  ,  and  acknowledged  the  foregoing 

deed  to  be  his  act. 

{Signature  and  title) 
(132b.)        * 

"Warranty  Deed  in  use  in  South  Carolina. 
THE  STATE  OF  SOUTH  CAROLINA. 

Know  all  Men  by  these  Presents,  That  I,  A.  B.,  of  in 

the  State  aforesaid,  have  granted,  bargained,  sold,  and  released,  and  by  these 
presents  do  grant,  bargain,  sell,  and  release  unto  C.  D.,  of  all  tha-t 

{here  describe  the  premises) 

Together  with  all  and  singular  the  rights,  members,  hereditaments,  and 
appurtenances  to  the  said  premises  belonging,  or  in  any  wise  incident  or 
appertaining. 

To  Have  and  to  Hold  all  and  singular  the  premises  before  mentioned 
unto  the  said  C.  D.,  his  heirs  and  assigns  forever.  And  I  do  hereby  bind 
myself,  my  heirs,  executors,  and  administrators,  to  warrant  and  forever 
defend  all  and  singular  the  said  premises  unto  the  said  C.  D.,  his  heirs  and 
assigns,  against  myself  and  my  heirs,  and  against  every  person  whomsoever 
lawfully  claiming  or  to  claim  the  same  or  any  part  thereof. 

Witness  my  hand  and  seal  this  day  of  in  the  yerr 

of  our  Lord  and  in  the  year  of  the  independence  of  the 

United  States  of  America. 

{Signature.)    [l.s.] 

Signed,  Sealed,  and  Delivered  in  the  presence  of 

The  State  of  South  Carolina,  ) 
County.  [ 
Personally  appeared  before  me,  and  made  oath  that  saw  the 

within  named  sign,  seal,  and  as  act  and  deed,  deliver  the  within 

written  deed ;  and  that  with  witnessed  the  execution  thereof. 

Sworn  to  before  me,  this  day  of  I9     • 

{Signature) 
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The  State  of  South  Carolina, 


County. 

I,  do  hereby  certify  unto  all  whom  it  may  concern,  t!.at 

Mrs.  wife  of  the  witliin  named  did  tliis  d.iy 

appear  before  me,  and  upon  being  privately  and  ."separately  examined  by  me, 
did  declare  that  slie  does  freely,  voluntarily,  and  without  any  manner  of 
compulsion,  dread,  or  fear  of  any  person  or  persons  whomsoever,  renounce, 
release,  and  forever  relinquish  unto  the  within  named  hci;s 

and  assigns,  all  her  interest  and  estate,  and  also  all  her  right  and  claim  <  £ 
dower  of,  in,  or  to  alLand  singular  the  premises  within  mentioned  and 
released. 

Given  under  my  hand  and  seal,  this  day  of 

Anno  Domini  18     . 

{Signature^ 

(133.) 

Brief  "Warranty  Deed  in  use  in  California. 

This  Indenture,  Made  the  day  of  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and  between 

{name,  residence,  atid occupation  of  grantor  or  grantors),  part        of  the 
first  part,  and  {name,  residence,  and  occupation  of  the  grantee  oi' 

grantees),  the  part  of  the  second  part,  witnesseth,  that  the  said  part  o( 
the  first  part,  for  and  in  consideration  of  the  sum  of  doll  irs 

of   the    United    States  of    America,   to  in    hand   paid   by  the    said 

part  of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged, 
do  by  these  presents,  grant,  bargain,  sell,  convey,  and  confirm  unto 

the  said  part     of  the  second  part,  and  to    •  heirs  and  assigns,  forever 

{here  describe  carefully  the  land  or  premises  granted,  substantially  as 
directed  in  Form  107). 

Together  with  all  and  singular  the  tenements,  hereditaments,  and  appur- 
tenances thereunto  belonging,  or  in  any  wise  appertaining,  and  the  rents, 
issues,  and  profits  thereof. 

To  Have  and  to  Hold   all    and    singular   the    above    mentioned   and 
described  premises,  together  with  the  appurtenances,  unto  the  said  pnrt 
of  the   second   part,  and  to  heirs  and  assigns  forever.     And   the 

said   part      of  the  first  part,  and  heirs,  the  said  premises,  in  the 

quiet  and  peaceable  possession  of  the  said  part     of  the  second  part, 
heirs  and  assigns,  against  the  said  jiart        of  the  first  p  irt,  and  heirs, 

and  against  all  and  every  person  and  i^ersons  whomsoever,  lawfully  claiming 
or  to  claim  the  same,  shall  and  will  warrant,  and  by  these  presents  forever 
defend. 

In  Witness  "Whereof,  the  said  part     of  the  first  part  ha       hereunto  set 
hand    and  seal    the  day  and  year  first  above  written. 

{Signatures.)     (Seals.) 
Signed,  Sealed,  and  Delii'ered  in  the  Presence  of 
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(134.) 

Trust  Deed,  by  way  of  Mortgage,  in  use  in  Virginia  and 
West  Virginia. 

This  Deed,  made  this  day  of  in  the  year  19    , 

between  {name,  residence,  and  occupation  0/  grantor  or  grantors) 

part     of  the  first  part,  and  {name,  residence,  and  occupation  of  the 

grantee  or  grantees)  part  of  the  second  part,  witnesseth  :  That  the  said 
part  of  the  first  part  do  grant  unto  the  said  part  of  the  second  part, 
the  following  property,  to  wit,  (here  describe  carefully  the  land 

or  premises  granted,  as  directed  in  Form  107).  ^ 

In  Trust  to  secure  to  of  the  the  payment  of  the 

sum  of  in  the  event  that  default  shall  be  made  in  the  payment 

of  either  of  the  above-mentioned  as  they  become  due  and  payable, 

then  the  trustees,  or  either  of  them,  on  being  required  to  do  so  by 
executors,  administrators,  or  assigns,  shall  sell  the  property  hereby  con- 
veyed.    And  it  is  covenanted  and  agreed  between  the  parties  aforesaid,  that 
in  case  of  a  sale  the  same  shall  be  made  after  first  advertising  the  time, 
place,  and  terms  thereof,  for  days,  in  some  newspaper  published  in 

Vne  ,  and  upon  the  following  terms,  to  wit :  for  cash  as  to  so 

»nuch  of  the  proceeds  as  may  be  necessary  to  defray  the  expenses  of  execut- 
ing this  trust,  the  fees  for  drawing  and  recording  this  deed,  if  then  unpaid, 
and  to  discharge  the  amount  of  money  then  payable  upon  the  said 
and  if  at  the  time  of  such  sale  any  of  the  said  shall  not  have 

become  due  and  payable,  and  the  purchase  money  be  sufficient,  such  part  or 
parts  of  the  said  purchase  money  as  will  be  sufficient  to  pay  off  and  dis- 
charge such  remaining  shall  be  made  payable  at  such  time  or 
times  as  the  said  remaining  will  become  due  ;  the  payment  of 
which  part  or  parts  shall  be  properly  secured  ;  and  in  case  the  net  proceeds 
of  sale  shall  be  insufficient  to  pay  off  all  of  the  said  in  full,  then 
the  same  shall  be  applied  towards  the  payment  of  the  said  in 
the  order  of  their  maturity,  intending  hereby  to  create  a  priority  in  favor  of 
each  of  said  over  any  other  which  may  become 
due  and  payable  subsequent  thereto  ;  and  if  there  be  any  residue  of  said 
purchase  money,  the  same  shall  be  made  payable  at  such  time,  and  secured 
in  such  manner  as  the  said  part  of  the  first  part  executors,  adminis- 
in  such  manner  as  the  said  part  of  the  first  part  executors,  admirus- 
trators,  or  assigns  shall  prescribe  and  direct,  or  in  case  of  failure  to  give 
such  direction,  at  such  time  and  in  such  manner  as  the  said  Trustees,  or 
tither  of  them,  shall  think  fit.  The  said  part  of  the  first  part  covenant  to 
pay  all  taxes,  assessments,  dues,  and  charges  upon  the  said  property  hereby 
conveyed,  so  long  as  or  heirs  or  assigns  shall  hold  the 
same,  and  hereby  waive  the  benefit  of  Homestead  Exemption 
as  to  the  debt       secured  by  this  deed. 

If  no  default  shall  be  made  in  the  payment  of  either  of  the  above-men- 
tioned then  upon  the  request  of  the  part       of  the  first  part,  a 
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good  and  sufficient  deed  of  release  shall  be  executed  to 
at  own  proper  costs  and  charges. 

Witness  the  following  signature    and  seal     . 

{Signatures.)      (Seals.) 

State  of  Virginia, 
County  (or  Corporation)  of  ,  to  wit : 

I,  ^  z.  {here  insert  title  of  officer)  mzxi^  for  the  county  (0/ 

corporation)  aforesaid,  in  said  State  of  Virginia,  do  certify  that  {here  insert 
name  or  names  of  grantors*),  whose  name  is  {or  names  ar^)  signed  to  the 
writing  above  {or  hereto  annexed)  bearing  date  on  the        day  of  , 

A,  D.  19  ,  has  {or  have)  acknowledged  the  same  before  me  in  my  county 
{or  corporation)  aforesaid.     Given  under  my  hand  this        day  of  , 

A.  D. 19    . 

{Signature  ofojicer.) 

State  of  Virginia, 
County  {or  Corporation)  of  to  wit : 

I,  ,  a  ,  in  and  for  the  State  and  county  {or 

corporation)  aforesaid,  do  certify  that  {here  insert  the  name  and  date  of  the 
writing  and  names  of  persons  signing  same  on  behalf  of  the  corporation) 
has  {or  have)  acknowledged  the  same  before  me  in  my  county  {or  corpora- 
tion) aforesaid.     Given  under  my  hand  this        day  of  A.  D.  19 

{Signature  of  officer^ 

(135.) 

Deed  of  Trust  to  Secure  a  Debt,  Payable  in  Gold  Coin,  in 
use  in  California. 

This  Deed  of  Trust,  made  this  day  of 

A.  D.  nineteen  hundred  between  {name,  residence, 

and  occupation  of  the  debtor  and  grantor)  of  the  first  part, 

and  {name,  residence,  and  occupation  of  the  grantee  or  grantees,  trustee 

or  trustees)  of  part    of  the  second  part,  and  {name, 

residence,  and  occupation  of  creditor,  for  whose  security  the  trust  is  created) 
of  the  third  part  witnesseth  : 

Whereas,  the  said  ha      borrowed  and  received  of  the 

said  in  gold  coin  of  the  United  States,  the  sum  of 

dollars,  and  ha        agreed  to  repay  the  same  on  the 
day  of  A.  D.  nineteen  hundred  and  to  the 

in  like  gold  coin,  with  interest,  according  to  the  terms  of  a 
certain  promissory  note,  of  even  date  herewith,  executed  and  delivered 
therefor  by  the  said 

Now  this  Indenture  Witnesseth,  That  the  said  part    of  the  first  part, 

•Separate  acknowledgment  of  married  woman  not  required. 
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in  consideration  of  the  aforesaid  indebtedness  to  the  and 

of  one  dollar  to  in  hand  paid  by  the  part      of  the  second  part, 

the  receipt  whereof  is  hereby  acknowledged,  and  for  the  purpose  of  securing 
the  payment  of  said  promissory  note,  and  of  any  sum  or  sums  of  money,  with 
interest  thereon,  that  may  be  paid  or  advanced  by,  or  may  olherwise  be  due 
tO  the  part  of  the  second  or  third  part,  under  the  provisions  of  this  in- 
strument, do  by  these  presents  grant,  bargain,  sell,  convey,  and  confirm 
unto  the  part  of  the  second  part  in  joint  tenancy,  and  to  the  survivor  of 
them,  their  successors  and  assigns,  the  piece  or  parcel  of  land  situate  in  the 
,  county  of  ,  State  of  , 

described  as  follows  :  {here  describe  carefully  the  land  or  premises 

conveyed  substantially  as  directed  in  Form  I07.) 

And  also,  all  the  estate  and  interest,  homestead,  or  other  claim  or  demand, 
as  well  in  law  as  in  equity,  wliich  the  said  part      of  the  first  part  now  ha 
or  may  hereafter  acquire  of.  in,  and  to  said   premises,  with  the  appurte- 
nances ; 

To  have  and  to  hold  the  same  to  the  parties  of  the  second  part,  as  joint 
tenants  (and  not  as  tenants  in  common),  with  right  of  survivorship  as  such, 
and  to  their  successors  and  assigns  (said  parties  of  the  second  part  and  their- 
successors  being  hereby  expressly  authorized  to  convey,  subject  to  the 
*rusts  herein  expressed,  the  lands  above  described),  upon  the  trusts  and  con- 
fidences hereinafter  expressed,  to  wit: 

First,  During  the  continuance  of  these  trusts,  the  party  of  the  third  part 
and  the  parties  of  the  second  part,  their  successors  and  assigns,  are  hereby 
authorized  to  pay,  without  previous  notice,  all  taxes,  assessments,  and  liens 
now  subsisting,  or  which  may  hereafter  be  imposed  by  national,  state,  county, 
city,  or  other  authority,  upon  said  premises,  and  on  the  money  so  borrowed 
as  aforesaid,  to  whomsoever  assessed,  and  all  or  any  incumbrances  now  sub- 
sisting, or  that  may  hereafter  subsist  thereon,  which  may  in  their  judgment 
affect  said  premises  or  these  trusts,  at  such  time  as  in  their  judgment  they 
may  deem  best ;  or  in  their  discretion,  for  the  benefit  and  at  the  expense  of 
said  part  of  the  first  part,  to  contest  the  payment  of  any  such  taxes,  assess- 
ments, liens,  or  incumbrances,  or  defend  any  suit  or  proceeding  instituted 
for  the  enforcement  thereof;  and  in  like  manner  to  prosecute  or  defend  any 
suit  or  proceeding  that  they  may  consider  proper  to  protect  the  title  to  said 
premises,  and  these  trusts  shall  be  and  continue  as  security  to  the  party  of 
the  third  part,  and  their  assi[;;ns,  for  the  repavment,  in  £:old  coin  cf  the 
United  States,  of  the  moneys  so  borrowed  by  the  and  thr 

interest  thereon,  and  of  all  amounts  so  paid  out,  rnd  cost.-- 

and  expenses  incurred  as  aforesaid,  whether  paid  by  the  part     of  tl.e  second 
or  third  part,  with  interest  on  such  payments  at  the  rate  of  pei 

cent,  per  month  until  final  repayment. 

Secondly,   In  case  the  said  shall  well  and  truly  pay,  or 

cause  to  be  paid  at  maturity,  in  gold  coin  as  aforesaid,  all  sums  of  money  so 
borrowed  as  aforesaid,  and  the  interest  thereon,  and  shal' 
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upon  demand  repay  or  deposit  all  other  moneys  secured,  or  intended  to  be 
secured  hereby,  and  also  the  reasonable  expenses  of  this  trust,  then  the  par- 
ties of  the  second  part,  the  survivor  of  them,  their  successors  and  assigns, 
shall  reconvey  all  the  estate  in  the  premises  aforesaid  to  them  by  this  instru- 
ment granted  unto  heirs  and  assigns,  at  request 
and  cost. 

Thirdly,  If  default  shall  be  made  in  the  payment  of  any  of  said  sums 
of  principal  or  interest,  when  due,  in  the  manner  stipulated  in  said  promissory 
note,  or  in  the  reimbursement  of  any  amounts  herein  provided  to  be  paid,  or 
of  any  interest  thereon,  then  the  said  parties  of  the  second  jiart,  or  the  sur- 
vivor of  them,  their  successors  or  assigns,  on  application  of  the  party  of  the 
third  part,  or  their  assigns,  shall  sell  the  above  granted  premises,  or  such 
part  thereof  as  in  their  discretion  they  shall  find  it  necessary  to  sell  in  order 
to  accomplish  the  objects  of  these  trusts,  in  the  manner  following,  namely: 

They  shall  first  publish  the  time  and  place  of  such  sale,  with  a  descrip- 
tion of  the  property  to  be  sold,  at  least  a  week  for 
weeks,  in  some  newspaper  published  in  the  county  of 
and  may  from  time  to  time  postpone  such  sale  by 
publication ;  and,  on  the  day  of  sale  so  advertised,  or  to  which  such  sale 
may  be  postponed,  they  may  sell  the  property  so  advertised,  or  any  portion 
thereof,  at  public  auction,  in  any  county  where  any  part  of  said  property  may 
be  situated,  to  the  highest  cash  bidder ;  and  the  holder  or  holders  of  said 
promissory  note,  their  agent  or  assigns,  may  bid  and 
purchase  at  such  sale. 

And  the  part      of  the  second  part  or  assigns,  shall 

establish  as  one  of  the  conditions  of  such  sale,  that  all  bids  and  payments 
for  said  property  shall  be  made  in  like  gold  coin  as  aforesaid,  and  upon  such 
sale  shall  make,  execute,  and  after  due  payment  made,  shall 

deliver  to  the  purchaser  or  purchasers,  his  or  their  heirs  and  assigns,  a  deed 
or  deeds  of  grant,  bargain,  and  sale,  of  the  above  granted  premises,  and  otkt 
of  the  proceeds  thereof  shall  pay : 

First,  The  expenses  thereof,  together  with  the  reasonable  expenses  of 
this  trust,  including  counsel  fees  of  dollars,  in  gold  coin, 

which  shall  become  due  upon  any  default  made  by  the 
in  any  of  the  payments  aforesaid. 

Second,  All  sums  which  may  have  been  paid  by  the  said 

or  the  part      of  the  second  part,  successors  or  assigns, 

or  the  holders  of  the  note  aforesaid,  and  not  reimbursed,  and  which  may 
then  be  due,  whether  paid  on  account  of  incumbrances  or  insurance,  as  afore- 
said, or  in  the  performance  of  any  of  the  trusts  herein  created,  and  with 
whatever  interest  may  have  accrued  thereon  ;  next  the  amount  due  and 
unpaid  on  said  promissory  note,  with  whatever  interest  may  have  accrued 
thereon  ;  and  lastly,  the  balance  or  surplus  of  such  proceeds,  if  any,  to  said 
heirs  or  assigns. 

And    in    the   event   of  a   sale   of   said   premises,  or  any  part  tlicreof. 
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and  the  execution  of  a  deed  or  deeds  therefor,  under  these  trusts,  tlien  the 
recitals  therein  of  default  and  pubh'cation  sliall  be  conclusive  proof  of  such 
default  and  of  the  due  publication  of  such  notice ;  and  any  such  deed  or 
deeds,  with  such  recitals  therein,  shall  be  effectual  and  couclusive  against 
the  said  part      of  the  first  part,  heirs  or  assigns,  and  all  other  persons; 

and  the  receipt  for  the  purchase-money  contained  in  any  deeds  executed 
to  the  purchaser,  as  aforesaid,  shall  be  a  sufficient  discharge  to  such  pur- 
chaser from  all  obligation  to  see  to  the  proper  application  of  the  purchase- 
money,  according  to  the  trusts  aforesaid. 

In  Witness  "Whereof,  the  said  part      of  the  first  part  ha      hereunto  set 
hand      and  seal      the  day  and  year  first  above  written. 

{Sii^iaiures.)     {Seals.) 

Duly  Signed,  Sealed,  and  Delivered  i?i  the  presence  of 

(136.) 

Trust  Deed  to  Secure  Payraent  of  a  Promissory  Note,  in 
use  in  Colorado. 

This  Indenture,  Made  this  day  of  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and 

between  {name  and  occitpation  of  grantor  or  grantors),  oi  the  county 

of  {residence)  and  State  of  Colorado,  part      of  the  first  part;  and 

{name  and  occupation  of  grantee  or  grantees)  of  the  county  of 
{residence)  and  State  of  Colorado,  party  of  the  second  part,  witnesseth, 

That  Whereas,  The  said  part      of  the  second  part,  ha      executed 

promissory  note       bearing  even  date  herewith,  for  the 

sum  of  dollars,  payable  to  the  order  ol 

with  interest  thereon,  from  until 

paid,  at  the  rate  of  per  cent,  per  payable  or  tc 

be  couHted  as  principal. 

And  whereas,  the  said  part      of  the  first  part  desirous  of  secur- 

ing not  only  the  prompt  payment  of  said  promissory  note  and  the  inteixst 
that  may  accrue  thereon,  in  whose  hands  soever  the  same  may  be. 

Now  therefore,  the  said  part  of  the  first,  in  consideration  of  the  prem- 
ises and  for  the  purpose  aforesaid,  and  in  the  further  consideration  of  one 
dollar  to  in  hand  paid  by  the  said  party  of  the  second  jjart, 

the  receipt  whereof  is  hereby  confessed,  ha  and  hereby  do  grant,  bargain, 
sell,  and  convey  unto  the  said  party  of  the  second  part,  in  trust,  forever,  all 
the  lands  and  premises  situate  in  the  county  of  and  State 

of  Colorado,  known  and  described  as  follows,  to  wit :  {here  describe 

carefully  the  land  or  premises  granted,  as  directed  in  Form.  107.) 

To  Have  and  to  Hold  the  same,  together  with  all  and  singular  the 
tenements,  hereditaments,  privileges,  and  appurtenances  thereunto  belong- 
ing, to  the  said  party  of  the  second  part,  cr  upon  his  failure  to  act,  to  his 
successor,  in  trust  forever:   In  trust,  nevertheless,  that  in  case  of  default  in 
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the  payment  of  the  said  promissory  note  or  any  part  thereof, 

OT  the  interest  thereon,  according  to  the  tenor  and  effect  of  said  note  or  in 
case  of  the  breach  of  any  of  the  covenants  or  agreements  lierein  mentioned, 
then  on  the  application  of  the  legal  holder  of  said  promissory  note  or  either 
of  them,  to  sell  and  dispose  of  the  said  premises,  and  all  the  right,  title, 
benefit,  and  equity  of  redemption  of  the  said  part      of  the  first  part 

heirs  and  assigns  therein,  at  public  auction,  at  the 
in  the  county  of  '^"^  State  of  Colorado,  or  on  said  premises, 

or  on  any  part  thereof,  as  may  be  specified  in  the  notice  of  such  sale,  for  the 
highest  and  best  price  the  same  will  bring  in  cash,  weeks' 

notice  having  been  previously  given  of  tlie  time  and  place  of  such  sale,  by 
advertisement  in  any  newspaper  at  that  time  published  in  said  last-named 
county,  and  to  make,  execute,  and  deliver  to  the  purchaser  or  purchasers  at 
such  sale,  good  and  sufficient  deed  or  deeds  of  conveyance  for  the  premises 
sold  ;  and  out  of  the  proceeds  or  avails  of  such  sale  and  the  purchase-money 
paid  thereon,  after  first  paying  all  costs  of  advertising,  sale,  and  conveyance, 
including  the  reasonable  fees  and  commissions  of  said  party  of  the  second 
part,  and  all  other  expenses  of  this  trust,  including  all  moneys  advanced  for 
insurance,  taxes,  and  other  liens  or  assessments,  with  interest  thereon,  at 

per  cent,  per  then  to  pay  the  principal  of  said  note 

whether  due  and  payable  by  the  terms  thereof  or  not,  and  interest  due  on 
said  note  up  to  tlie  time  of  such  sale,  rendering  the  overplus  (if  any)  unto 
the  said  part       of  the  first  part  legal  representatives  or  assigns, 

on  reasonable  request  (and  it  shall  not  be  obligatory  upon  the  purchaser  or 
purchasers  at  any  such  sale  to  see  to  tlie  application  of  the  ))urchase  money); 
which  sale  or  sales  so  made  shall  be  a  perpetual  bar,  both  in  law  and  equit}', 
against  the  said  part     of  the  first  part,  heirs  and  assigns,  and  all  otlicr 

persons  claiming  the  premises  aforesaid,  or  any  part  thereof,  by,  from, 
through,  or  under  said  part      of  the  first  part,  or  any  of  them. 

And  in  case  of  any  suit  or  proceeding  at  law  or  in  equity  wherein  said 
party  of  the  second  part  shall  be  made  a  party  by  reason  of  his  trusteeship 
under  this  deed,  he  shall  be  allowed  and  paid  his  reasonable  costs,  charges, 
attorney's  and  solicitor's  fees,  in  such  suit  or  proceeding  by  said  part  of 
the  first  part,  and  the  same  .ihall  be  a  further  charge  and  lien  upon  said 
premises  under  this  deed,  to  be  paid  out  of  tlie  proceeds  of  sale  thereof, 
as  aforesaid,  with    interest   thereon    at    the    rate   of  per   cent, 

per  if   not   otherwise   paid    by   said   part       of   the    first   part. 

And  the  said  party  of  the  second  part,  or  his  successor  in  trust,  with  of 
without  re-advertising,  is  hereby  authorized  and  empowered  to  postpone  or 
adjourn  said  sale  from  time  to  time,  or  any  length  of  time,  at  his  discretion; 
and  also  to  sell  the  said  premises  en  masse  or  in  separate  parcels,  as  he 
may  prefer  or  think  best.     And  the  said  for 

and  heirs,  executors,  and  administrators  covenant      and  agree 

to  and  with  the  said  party  of  the  second  part,  and  his  successor  in  trusl 
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liereinafter  named,  that  at  the  time  of  the  ensealing'  and  delivery  of  thesft 
presents  well    seized    of   said    premises    in    fee-simple, 

and  ha  good  right,  full  power,  and  lawful  authority  to  grant,  bargain,  and 
sell  the  same  in  manner  and  form  as  aforesaid ;  that  the  same  are  free  and 
clear  of  all  liens  and  incumbrances  whatsoever. 

And  the  said  part  of  the  first  part  will  in  due  season  pay  all  taxes  and 
assessments  on  said  premises;  and  at  the  request  of  the  party  of  the  second 
part  will  keep  all  buildings  that  may  at  any  time  be  on  said  premises,  during 
the  continuance  of  said  indebtedness,  insured  in  such  company  or  companies, 
as  the  holder  or  holders  of  said  note  may  from  time  to  time  direct;  for 
such  sum  or  sums  as  such  company  or  companies  will  insure  for,  not  to 
exceed  the  amount  of  said  indebtedness,  except  at  the  option  of  said  part 
of  the  first  part,  and  will  assign,  with  proper  consent  of  the  insurers,  the 
policy  or  policies  of  insurance  to  said  party  of  the  second  part,  as  further 
security  for  the  indebtedness  aforesaid.  And  in  case  of  the  refusal  or  neglect 
of  said  part  of  the  first  part,  or  either  of  them,  thus  to  insure,  or  assign 
the  policies  of  insurance,  or  to  pay  such  taxes  or  assessments,  said  party  of 
the  second  part,  or  his  successor  in  trust,  or  the  holder  of  said  note  or 
either  of  them,  may  procure  such  insurance,  or  pay  such  taxes  or  assess- 
ments, and  all  moneys  thus  paid,  with  interest  thereon  at 
per  cent,  per  shall  become  so  much  additional  indebtedness, 

secured  by  this  deed  of  trust,  and  to  be  paid  out  of  the  proceeds  of  sale  of 
the  lands  and  premises  aforesaid,  if  not  otherwise  paid  by  said  part  of  the 
first  part,  and  the  said  premises  in  the  quiet  and  peaceable  possession  of  the 
party  of  the  second  part  or  successor  in  trust  against  all 

and  every  other  person  lawfully  claiming  or  to  claim  the  whole,  or  any  part 
thereof,  the  said  part  of  the  first  part  shall  and  will  warrant  and  forever 
defend. 

And  it  is  stipulated  and  agreed,  that  in  case  of  default  in  any  of  said  pay- 
ments of  principal  or  interest,  according  to  the  tenor  and  effect  of  said  prom- 
issory note  aforesaid,  or  either  of  them,  or  any  part  thereof,  or  of  a  breach 
of  any  of  the  covenants  or  agreements  herein  by  the  part  of  the  first  part 
executors,  administrators,  or  assigns,  then  and  in  that  case, 
the  whole  of  said  principal  sum  hereby  secured,  and  the  interest  thereon  to 
the  time  of  sale,  may  at  once,  at  the  option  of  the  legal  holder  thereof,  become 
due  and  payable,  and  the  said  premises  be  sold  in  the  manner  and  with  the 
same  effett  as  if  the  said  indebtedness  had  matured. 

And  it  is  further  agreed  and  especially  understood  that  in  case  of  the 
death,  resignation,   removal,  or  absence  from  the  of 

or  refusal,  or  failure,  or  inability  of  said  party  of  the  second 
part  to  act,  then  shall  be  and  hereby  is  appointed  and 

made  successor  in  trust  of  the  said  party  of  the  second  part,  and  in  such 
event  the  said  lands  and  premises  shall  become  vested  in  such  new  trustee 
and  all  the  power  and  authority  by  this  indenture  granted  to  the  said  party 
of  the  second  part  shall  accrue  to  and  be  exercised  by  the  said 
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the  same  to  all  intents  and  purposes  as  if      he  had  been  made  the  party  of 
the  second  part  herein. 

In  "Witness  Whereof,  The  said  part     of  the  first  part  ha     hereunto  set 
hand      and  seal      the  day  and  year  first  above  written. 

{Signatures.)     (Seals.) 
{^Witness) 

State  of  Colorado,     ) 

>-ss. 
County  of  ) 

I,  in  and  for  said  county,  in  the  State  aforesaid,  do 

hereby  certify  that  personally  known  to  me  as  the 

person      whose  name  subscribed  to  the  annexed  deed,  appeared 

before  me  this  day  in  person  and  acknowledged  that  signed,  sealed, 

and  delivered  the  said  instrument  of  writing  as  free  and  voluntary 

act,  for  the  uses  and  purposes  therein  set  forth. 

Given  under  my  hand  and  seal,  this 

day  of  in  the  year  of  our  Lord  one  thousand  nine  hundred 

and 

{Signature) 
(137.) 

Deed  of  Grant  with  "Warranty  against  Claimants  through 
the  G-rantor,  in  use  in  Delaware. 

This  Indenture,  made  the  day  of  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and 
between  {na??2e  and  occupation  of  grantor),  and 

his  wife,  of  the  county  of  and  State  of 

of  the  first  part,  and  {name  and  occupation  of  the  grantee),  of  the  same 

county  and  State,  of  the  second  part,  Witnesseth  :  that  the  said  parties  of 
the  first  part,  for  and  in  consideration  of  the  sum  of 

dollars,  lawful  inoney  of  the  United  States  of  An, erica,  to  them  well  and 
truly  paid,  by  the  siid  party  cf  the  second  part,  at  and  before  the  sealing 
and  delivery  of  these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
hath  granted,  bargained,  sold,  aliened,  enfeoffed,  released,  conveyed,  and 
confirmed,  and  by  tliese  presents  doth  grant,  bargain,  sell,  aliene,  enfeoff, 
release,  convey,  and  confirm  unto  the  s  lid  and  to  l.is 

heirs  and  assigns,  all  that  lot,  piece,  or  parcel  of  land,  {here  describe 
the  premises  granted  as  directed  in  Form  107),  Together  with  all  and 
singular  the  buildings,  improvements,  ways,  woods,  waters,  water-courses, 
rights,  liberties,  privileges,  hereditaments,  and  appurtenances  whatsoever 
thereunto  belonging,  or  in  anywise  appertaining,  and  the  reversions  and 
remainders,  rents,  issues,  and  profits  thereof  ;  and  all  the  estate,  riglit,  title, 
interest,  property,  claim,  and  demand  whatsoever  of  them,  the  said  parties 
of  the  first  part,  in  law,  equity,  or  otherwise,  howsoever,  of,  in,  and  to  the 
same,  and  every  part  and  parcel  thereof. 
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To  Have  and  to  Hold  the  said  land,  messuage,  hereditaments,  and  prem- 
ises hereby  granted  or  mentioned,  or  intended  so  to  be,  with  the  appurte* 
nances,  unto  the  said  ,  his  heirs  and  assigns,  to  and 

for  the  only  proper  use  and  behoof  of  the  said  ,  his  heirs 

and  assigns,  forever,    and  the  said  {here  insert  the  names  of  the 

grantor  arid  his  wife),  for  themselves,  their  heirs,  executors,  and  adminis- 
trators, do  by  these  presents  covneant,  grant,  and  agree  to  and  with  the  said 
,  his  heirs  and  assigns,  that  they,  the  said  , 

and  their  heis,  all  and  singular,  the  hereditaments  and  premises  hereinbe- 
fore described  and  granted  or  mentioned,  or  intended  so  to  be,  with  the 
appurtenances,  unto  the  said  ,  his  heirs  and  assigns,  against 

them,  the  said  ,  their  heirs,  and  against  all  and  every  other 

person  or  persons  whomsoever,  lawfully  claiming  or  to  claim  the  same  or 
any  part  thereof,  through,  by,  from,  or  under  them,  shall  and  will  by  these 
presents  warrant  and  forever  defend. 

In  Witness  "Whereof,  The  said  have  hereunto  sat 

their  hands  and  seals.     Dated  the  day  and  year  first  above  written. 

{Signatures.)        (Seals.) 

Seated  and  Delivered  in  the  Presence  of 

%  Received,  the  day  of  the  date  of  this  indenture,  of  the 

above  named  ,  full  satisfaction  for  the  considerati<M 

money. 

(Signature^ 
{ Witness  at  signing)  \  mentioned. 

(138.) 
Brief  Quitclaiin  Deed  in  use  in  Indiana. 
This  Indenture  "Witnesseth,  That  I  {name  and  occupation  of  the 

grantor)  of  count>',  in  the  State  of 

release  and  quitclaim  to  {riame  and  occupation  of  the  grantee\  of 

county,  in  the  State  of  for  th« 

sum  of  dollars,  the  following  real  estate  in 

county,  in  the  State  of  Indiana,  to  wit :  {here  describe  the  land  or  premises 
granted,  carefully,  as  directed  in  Form  107). 

In  Witness  Whereof,  The  said  ha        hereunlo 

set  hand    and  seal    ,  this  day  of  19 

{Signatures.)    {^Seuis^ 
Executed  in  the  Presence  of 

State  of  Indiana,         ) 

Vss. 
County.  ) 
Before  me,  ,  a  in  and  for  said  county, 

this  day  of  19       ,  acknowledged  the  executioa 

of  the  annexed  deed. 

Witness  tny  hand  and  seal, 

{/Signature.)    {SeaL) 
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(139.) 

Brief  Quitclaim  Deed  in  use  in  Nebraska. 

Know  all  Men  by  these  Presents,  That  I  {or  we)  {namt,  residence, 
and  occupation  of  grantor  or  grantors),  in  consideration  of 
dollars,  in  hand  paid,  do  hereby  grant,  sell,  remise,  release,  and  forever 
quitclaim,  unto  {name,  residence,  and  occupation  of  the  grantee  or  grant- 
ees), the  following  described  real  estate,  situate  in  the  county  of 
and  State  of  {here  describe  the  land  or  premises  granted,  substantially  as 
directed  in  Form  107). 

Together  with  all  the  tenements,  hereditaments,  and  appurtenances  to 
the  same  belonging,  and  all  the  estate,  right,  title,  interest,  dower,  claim,  or 
demand  whatsoever,  of  the  said  of,  in,  and  to  the  same, 

or  any  part  thereof. 

To  Have  and  to  Hold  the  above-described  premises,  with  the  appurte- 
nances, unto  the  said  and  to  heirs  and  assigns  for- 
ever. 

Signed  this  day  of  A.  D.  nineteen 

hundred  and 


In  Presence  of 
The  State  of  Nebraska, 


{Signatures^)    {Seals.) 


ss. 
County. 

On  this  day  of  A.D.  eighteen  hundred  and 

,  before  me,  a  Notary  Public,  in  and  for  said  county,  person- 
ally came  the  above-named  who  personally  known 
to  me  to  be  the  identical  person        whose  name           affixed  to  the  above 
deed  as  grantor     ,  and                    acknowledged  the  instrument  to  be 
voluntary  act  and  deed. 

Witness  my  hand  and  notarial  seal  the  date  aforesaid. 

{Signature.) 

Notary  Public, 
(140.) 
Quitclaim  Deed  in  use  in  Delaware. 
Know  all  Men  by  these  Presents,  That  I  {name,  resi- 

dence, and  occupation  of  grantor),  for  and  in  consideration  of  the  sum  of 

to  me  in  hand  paid,"or  secured  to  be  paid  by 
{name,  residence,  and  occupation  of  grantee),  the  receipt  whereof  is  hereby 
acknowledged,  have  remised,  released,  and  quitclaimed,  and  by  these  pres- 
ents do  remise,  release,  and  quitclaim  unto  the  said 
and  to  his  heirs  and  assigns,  forever,  all  that  lot,  piece,  or  parcel  of  land, 

{here  describe  the  land  or  premises  quitclaimed,  as  directed  in   Form 
107). 

Together  with  all  and  singular   the  hereditaments  and  appurtenances 
32 
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thereto  belonging  or  in  anywise  appertaining,  and  the  reversions,  remainders, 
rents,  issues,  and  profits  thereof  ;  and  all  the  estate,  right,  title,  interest, 
claim,  or  demand  whatsoever  of  me  the  said  either  in 

law  or  equity,  of,  in,  and  to  the  above  or  aforesaid  bargained  premises. 

To  Have  and  to  Hold  the  same  to  the  said  and  to 

his  heirs  and  assigns  forever. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and  seal  the 

day  of  in  the  year  of  our  Lord  eighteen  hundred 

and 

{Signature^    (Seal.) 

Signed,  Sealed,  and  Delivered  in  the  presence  of 

(141.) 
Quitclaim  Deed  in  use  in  Alabama. 

Be  it  Bjiown,  That         {name  and  occupation  of  the  grantor),  of  the 
county  of  State  of  for  and  in  consideration 

of  the  sum  of  dollars,  lawful  money  of  the  United  States 

of  America,  to  in  hand  paid,  by  {natne,  residence,  and  occupation  of  the 

grantee,)  at  or  before  the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  ha  remised,  released,  and  forever  quit- 
claimed, and  by  these  presents  do  remise,  release,  and  forever  quitclaim 
unto  the  said  {the  grantee),  in  full  and  actual  possession  now 
being  and  to  heirs  and  assigns  forever,  all  and  singular  the  estate, 
right,  title,  interest,  use,  trust,  property,  claim,  and  demand  whatsoever, 
at  law  as  well  as  in  equity,  in  possession  as  well  as  in  expectancy  of,  in,  to, 
or  out  of  all  and  singular  the  following  described  premises.  That  is  to  say, 
{here  describe  with  sufficient  care  the  land  or  premises  granted,  as  de- 
scribedin  Form  107). 

To  Have  and  to  Hold  the  said  released  premises  unto  the  said  {the 
grantee)     heirs  and  assigns,  to  own  proper  use,  benefit,  and  behoof  for 

ever,  so  that  neither  the  said  {the  grantor),  heirs  or  assigns,  nor  any  other 
person  or  persons  in  trust  for  or  in  name  or  names,  or 

in  the  name,  right,  or  stead  of  any  of  them,  shall  or  will,  can  or  may,  by 
any  ways  or  means  whatever,  hereafter  have,  claim,  challenge,  or  demand 
any  right,  title,  interest,  or  estate,  of,  in,  to,  or  out  of  the  said  premises  above 
described  and  hereby  released,  but  that  the  said 

heirs  and  assigns,  each  and  every  of  them,  from  all  estate,  right,  title,  interest, 
property,  claim,  and  demand  whatsoever  of,  in,  to,  or  out  of  the  said  premi- 
ses, or  any  part  thereof,  are,  is,  and  shall  be,  by  these  presents,  forever 
excluded  and  debarred. 

In  Witness  Whereof,  The  said  ha      hereunto  set 

hand    and  seal    this  day  of  in  the  year  of 

our  Lord  one  thousand  nine  hundred  and 

{Signature.)    {Seal.) 
Scaled,  Signed,  and  Delivered  in  the  Presence  of 
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State  of  Alabama,    ^ 

-  ss. 
County.  ) 

I,  hereby  certify  that  whose  name 

signed  to  the  foregoing  conveyance,  and  who  known  to  me,  aclcnowl- 

edged  before  me,  on  this  day,  that  being  informed  of  the  contents  of  the  con- 
veyance, he  executed  the  same  voluntarily  on  the  day  the  same  bears 
date 

Given  under  my  hand  and  seal,  this  day  of  A.D.  19. 

{Signature.) 
(142.) 

"Warranty  Deed  in  use  in  New  York. 

This  Indenture,  Made  the  day  of  in  the 

year  one  thousand  eight  hundred  and  between 

{name,  residence,  and occupatioji  of  the  grantor)  of  the  first  part,  and 
{name,  residence,  and  occupation  of  the  grantee)  of  the  second  part,  witness- 
eth,  that  the  said  part     of  the  first  part,  for  and  in  consideration  of  the  sum 
of  lawful  money  of  the  United  States,  to  in 

hand  paid  by  the  said  part  of  the  second  part,  at  or  before  the  ensealing 
and  delivery  of  these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
and  the  said  part       of  the  second  part,  heirs,  executors,  and 

administrators,  forever  released  and  discharged  from  the  same,  by  these 
presents,  ha  granted,  bargained,  sold,  aliened,  remised,  released,  conveyed, 
and  confirmed,  and  by  these    presents  do  grant,  bargain,   sell,  aliene, 

remise,  release,  convey,  and  confirm,  unto  the  said  part  of  the  second 
part,  and  to  heirs  and  assigns  forever,  all  {here  describe  the  pre?nises 

granted  as  directed  in  Form  107). 

Together  with  all  and  singular  the  tenements,  hereditaments,  and  appur- 
tenances thereunto  belonging  or  in  anywise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues,  and  profits  thereof. 
And  also  all  the  estate,  right,  title,  interest,  property,  possession, 

claim,  and  demand  whatsoever,  as  well  in  law  as  in  equity,  of  the  said  part 
of  the  first  part,  of,  in,  and  to  the  same,  and  every  part  and  parcel  thereof, 
with  the  appurtenances. 

To  Have  and  to  Hold  the    above   granted,   bargained,  and   described 
premises,  with  the  appurtenances,  unto  the  said  part         of  the  second   part 
heirs  and  assigns,  to  their  own  proper  use,  benefit, 

and  behoof  forever. 

And  the  said  for  heirs,  executors,  and 

administrators,    do  covenant,   grant,   and   agree    to   and   with    the 

said  part       of  the  second  part,  heirs   and  assigns,  that  the  said 

at  the   time  of   the  sealing  and  delivery  of    these 
presents,  lawfully  seized    in  ot    a   good,  absolute,  and 

indefeasible  estate  of  inheritance  in  fee-simple  of  and  in  all  and  singular 
the  above  granted  and  described  premises,  with  the  appurtenances 

and  ha     good  right,  full  power,  and  lawful   authority  to 
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grant,  bargain,  sell,  and  convey  the  same  in  manner  aforesaid:  And  that  the 
said  part       of  the  second  part,  heirs  and  assigns,  shall  and  may 

at  all  times  hereafter,  peaceably  and  quietly  have,  hold,  use,  occupy,  possess, 
and  enjoy  the  above  granted  premises,  and  every  part  and  parcel  thereof, 
with  the  appurtenances,  without  any  let,  suit,  trouble,  molestation,  eviction, 
or  disturbance  of  the  said  part      of  the  first  part,  heirs  or  assigns, 

or  of  any  other  person  or  persons  lawfully  claiming  or  to  claim  the  same  : 
And  that  the  same  now  are  free,  clear,  discharged,  and  unencumbered,  of 
and  from  all  former  and  other  grants,  titles,  charges,  estates,  judgments, 
taxes,  assessments,  and  encumbrances  of  what  nature  or  kind  soever. 

And  also,  that  the  said  part     of  the  first  part,  and  heirs,  and 

all  and  every  person  or  persons  whomsoever  lawfully  or  equitably  deriving 
any  estate,  right,  title,  or  interest,  of,  in,  or  to  the  hereinbefore  granted 
premises,  by,  from,  under,  or  in  trust  for  them,  shall  and  will, 

at  any  time  or  times  hereafter,  upon  the  reasonable  request,  and  at  the 
proper  costs  and  charges  in  the  law,  of  the  said  part  of  the  second  part, 
heirs  and  assigns,  make,  do,  and  execute,  or  cause  to  be  made, 
done,  and  executed,  all  and  every  such  further  and  other  lawful  and  reason- 
able acts,  conveyances,  and  assurances  in  the  law,  for  the  better  and  more 
effectually  vesting  and  confirming  the  premises  hereby  granted  or  so 
intended  to  be,  in  and  to  the  said  part      of  the  second  part,  heirs 

and  assigns  forever,  as  by  the  said  part      of  the  second  part,  heirs  or 

assigns,  or  their  counsel  learned  in  the  law,  shall  be  reasonably 

advised  or  required:  And  the  said  heirs,  the  above 

described  and  hereby  granted  and  released  premises,  and  every  part  and 
parcel  thereof,  with  the  appurtenances,  unto  the  said  part  of  the  second 
part,  heirs  and  assigns,  against  the  said  part       of  the  first  part, 

and  heirs,  and  against  all  and  every  person  and  persons  whomso- 

ever, lawfully  claiming  or  to  claim  the  same,  shall  and  will  warrant  and  by 
these  presents  forever  defend. 

In  WitneBS  Whereof,  the  said  part      of  the  first  part  hereunto 

set  hand    and  seal     the  day  and  year  first  above  written. 

(And  {name  of  the  wife  of  grantor)  signs  and  seals  this  deed  in  token  of 
her  relinquishment  and  release  to  the  party  of  the  second  part  of  all  her 
right  of  dower  in  the  premises  hereby  granted.) 

{Signature  of  grantor.)  (Seal.) 

{Signature  of  grantor's  wife.)        {Seal.) 

Sealed  and  Delivered  in  the  Presence  of 


[•SS. 


State  of 

OF 

County  of 

On  the  day  of  in  the  year  one  thousand 

nine  hundred  and  before  me  personally  came 

to  be  the  individual      described  in,  and  who  executed  the  foregoing  instnb 
ment,  and  acknowledged  that     he     executed  the  same. 

{Signature^ 
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(143.) 
Bond  for  a  Deed. 

Snow  all  Men  by  these  Presents,  That  I,  {name  of 

the  obligor)  of  the  County  of  and  State  of  am  held  and 

firmly  bound  to  {name  of  the  obligee)  of  the  County  of  and 

State  of  in  the  sum  of  dollars,  to  be  paid  to 

said  {name  of  obligee)  or  his  executors,  administrators,  or  assigns,  to 

the  payment  whereof  I  bind  myself,  my  heirs,  executors,  and  administrators, 
firmly  by  these  presents.     Sealed  with  my  seal  and  dated  the  day  of 

A.D.  19 

The  Condition  of  this  obligation  is  that  if  I  the  said  {name of 

the  obligor)  upon  payment  of  dollars,  and  interest  thereon,  as 

agreed  and  promised  by  said  {name  of  ih^  obligee)  agreeably  to  his 

promissory  note,  dated  18    ,  and  made  payable  as  follows,  to 

wit  {here  set  forth  the  note.  If  there  be  no  note  from  the  obligee,  omit  this 
part),  shall  convey  to  said  {name  of  the  obligee)  or  his  heirs,  executors, 

or  assigns,  forever,  the  following  described  real  estate,  situate,  lying,  and 
being  in  the  County  of  and  State  of  to  wit  {here 

tlescribe  carefully  the  land  or  premises  granted,  as  directed  in  Form  107), 
deed  or  deeds  in  common  form,  duly  executed  and  acknowledged,  and  in  the 
meantime  shall  permit  said  {name  of  tJu  obligee)  to  occupy  and  improve 

said  premises  for  his  own  use,  then  this  obligation  shall  be  void,  otherwise 
it  shall  remain  in  full  force. 

(Signature)    {Seal.) 

Signed,  Sealed,  and  Delivered  in  the  Presence  of 


State  of 


[•ss. 


County  of 

Be  it  Remembered,  That  on  this  day  of 

A..D.  19  ,  before  the  undersigned,  a  Notary  Public  {or  other  magistrate), 
•within  and  for  the  County  of  aforesaid,  personally  came 

{name  of  the  obligor)  who  is  personally  known  to  me  to  be  the  same  person 
whose  name  is  subscribed  to  tlie  foregoing  instrument  of  writing,  as  the 
obligor  therein,  and  acknowledged  the  same  to  be  his  free  act  and  deed,  for 
tlie  purposes  therein  mentioned. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  at  my  office  in  the  day  and  year  first  above 

written. 

{Signature.)        {Sea/.) 

(144.) 
Contract  for  Sale  of  Land,  with  Penal  Obligation. 

Articles  of  Agreement,  Made  and  concluded  this  daj 

©f  A.D.  19     .between  of  the  County  of 
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and  Stale  of  of  the  one  part,  and  of  the 

County  of  and  State  of  of  the  other  part, 

as  follows : 

The  said  {name  of  the  party  of  the  first  part)  for  the  considera- 

tion hereinafter  mentioned,  does  for  himself  and  for  his  heirs,  covenant  and 
agree  with  the  said  {name  of  the  party  of  the  second  part)  and  his 

heirs  and  assigns,  by  these  presents,  that  he,  the  said  party  of  the  first  part, 
shall  and  will,  on  or  before  the  day  of  A.D.  19       , 

at  the  proper  costs  and  charges  of  the  said  party  of  the  first  part  {or  of 
the  second  part,  if  that  is  agreed),  his  heirs  and  assign-;,  by  good  and  lawful 
deed  or  deeds,  well  and  sufficiently  grant,  convey,  and  assure  unto  the  said 
party  of  the  second  part,  his  heirs  and  assigns,  in  fee-simple,  clear  of  all 
incumbrances,  all  that  certain  tract  or  parcel  of  land  lying,  being,  and  situate 
in  the  County  of  State  of  as  follows,  to  wit  {here 

describe  carefully  the  land  or  premises  granted,  as  directed  in  Form  107). 

In  Consideration  Whereof,  The  said  {here  the  name  of  the  party 

of  the  second  part),  for  himself  and  his  heirs,  does  covenant  and  agree  with 
the  said  party  of  the  first  part,  and  with  his  heirs  and  assigns,  by  these 
presents,  that  he,  the  said  party  of  the  second  part,  and  his  heirs,  or  some  of 
them,  shall  and  will  on  the  execution  and  delivery  of  the  said  deed  or  deeds 
as  aforesaid,  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said  party  ot 
the  first  part,  or  his  heirs  and  assigns,  the  sum  of  dollars,  in  the 

manner  following,  to  wit  {set  forth  the  terms  and  times  of  payment  as  agreed 
on).  And  upon  {set  forth  the  time  agreed  on)  the  said  party  of  the  first 
part  shall  give  to  the  said  party  of  the  second  part  possession  of  the  afore- 
said premises. 

And  for  the  true  performance  of  all  and  every  the  covenants  and  agree- 
ments aforesaid,  each  of  the  .aid  parties  bindeth  himself,  his  heirs,  executors, 
and  administrators  unto  the  other,  his  executors,  administrators,  and  assigns, 
in  the  penal  sum  of  dollars. 

In  Witness  Whereof,  The  said  parties  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above  written. 

{Signatures.)         {Seals.) 
Sighted,  Sealed,  and  Delivered  in  Presence  of  us, 

{/fit  is  intended  that  this  contract  should  be  recorded,  as  in  almost  all 
cases  it  should  be,  an  acknowledgment  by  both  parties  should  follow  S  and 
the  record  should  be  like  that  in  the  next  Eomi.) 

(145.) 
Power  of  Attorney  to  Sell  Lands. 

Know  all  Men  by  these  Presents,  That  I,  the  undersigned  {name 

iff  the  selling  party)  of  the  town  {or  city)  of  ,  County  of  , 

and  State  of  ,  have  this  day  made,  constituted,  and  appointed, 

and  do  by  these  presevit*  make,  constitute,  and  appoint  {name  of 
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attorney)  of  the  town  {or  city)  of  ,  in  the  County  of  , 

and  State  of  ,  my  true  and  lawful  attorney,  for  me 

and  in  my  name  to  sell  and  dispose  of,  absolutely,  in  fee-simple,  the  follow- 
ing described  lot,  tract,  or  parcel  of  land,  or  any  part  thereof,  situate,  lying, 
and  being  in  the  County  of  and  Stale  aforesaid,  to  wit  {here 

describe  carefully  the  land  or  pretnises  granted,  as  directed  in  Form  107) 
for  such  price  or  sum  of  money,  and  to  such  person  or  persons  as  he  shall 
think  fit  and  convenient;  and  also  for  me  and  in  my  name,  and  as  my  act 
and  deed,  to  sign,  execute,  acknowledge,  and  deliver  such  deed  or  deeds^ 
and  conveyance  or  conveyances,  for  the  absolute  sale  and  disposal  thereof, 
or  of  any  part  thereof,  with  such  clause  or  clauses,  covenant  or  covenants, 
and  agreement  or  agreements,  to  be  therein  contained,  as  my  said  attorney 
shall  think  fit  and  expedient ;  hereby  ratifying  and  confirming  all  such  deeds, 
conveyances,  bargains,  and  sales  which  shall  at  any  time  hereafter  be  made 
by  said  attorney  touching  or  concerning  the  premises.  1 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  seal,  on  this 
day  of  ,  A.D.  19 

{Signature.)     {Seal.) 

State  of  ,  ^ 

>  ss. 
County  of  ,  ) 

Be  it  Remembered,  That  on  this  day  A.D.  19 

before  the  undersigned,  a  notary  public  {or  other  magistrate)  within  and  for 
the  County  of  and  State  of  ,  personally  came 

{the  natne  of  the  principal).,  who  is  personally  known  to  me  to  be  the  same 
person  whose  name  is  subscribed  to  the  foregoing  instrument  of  writing, 
and  acknowledged  the  same  to  be  his  free  act  and  deed,  for  the  purposes 
therein  mentioned. 

In  Witness  Whereof,   I   have  hereunto   set  my  hand  and  affixed  my 
official  seal,  at  my  office  in  tiie  day  and  year  first  above  written. 

{Signature.)     {Seal.) 
State  of  ^ 

>  ss.  IN    THE   recorder's    OFFICE. 

County  of  > 

I,  ,  Clerk  of  the  Circuit  Court,  and  ex-officio  Recorder  of 

said  county  {or  whoever  else  is  the  recording  officer),  do  hereby  certify  that 
the  within  instrument  of  writing  was,  on  the  day  of 

A.D.  19  ,  duly  filed  for  record  in  this  office,  and  is  recorded  in  the  Records 
of  this  office  in  Book  at  page 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal 
of  said  court,  at  this  day  of 

A.  D.  19 

Recorder. 
^-r  Deifutv- 
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(146) 


Trust  Deed  for  the  Benefit  of  a  Wife,  or  some  other 

Person. 

This  Deed,  Made  and  entered  into  this  day  of 

nineteen  hundred  and  by  and  between         {name,  resi- 

dence, and  occupation  of  the  grantor)  party  of  the  first  part,  and 
{the  name,  residence,  and  occupation  of  the  trustee)  party  of  the  second  part, 
and  (natne  of  the  wife  or  any  person  who  is  to  have  the  benefit 

of  the  trust)  party  of  the  third  part,  witnesseth  :  That  the  said  party  of  the 
first  part,  in  consideration  of  the  sum  of  dollars, 

to  him  in  hand  paid  by  the  said  party  of  the  third  part,  the  receipt  of  which 
<s  hereby  acknowledged,  and  the  further  sum  of  one  dollar  to  him  paid  by 
the  said  party  of  the  second  part,  the  receipt  of  which  is  hereby  also  ac- 
knowledged, do,  by  these  presents,  give,  grant,  sell,  transfer,  convey,  and 
assign  unto  the  said  party  of  the  second  part,  the  following  described  tract 
or  parcel  of  land,  that  is  to  say  {here  describe  the  premises  carefully,  as  di- 
rected in  Form  107). 

To  Have  and  to  Hold  the  Same,  With  all  the  rights,  privileges,  and 
appurtenances  thereto  belonging,  or  in  any  wise  appertaining  unto  him,  the 
said  party  of  the  second  part,  his  heirs  and  assigns  forever  :  In  trust,  how- 
ever, to  and  for  the  sole  and  separate  use,  benefit,  and  behoof  of 

wife   of  {or  the  name  of  the  son   or  daughter,   or 

any  other  person,  may  be  substituted  for  that  of  the  wife)  and  the  said 
party  of  the  second  part  hereby  covenants  and  agrees  to  and  with  the  said 
the  party  of  the  third  part,  that  he  will  suffer  and  permit 
her  {or  hint),  without  let  or  molestation,  to  have,  hold,  use,  occupy,  and 
enjoy  the  aforesaid  premises,  with  all  the  rents,  issues,  profits,  and  pro- 
ceeds arising  therefrom,  whether  from  sale  or  lease,  for  her  own  sole  use 
and  benefit,  separate  and  apart  from  her  said  husband,  and  wholly  free  from 
his  control  and  interference,  debts  and  liabilities,  courtesy,  and  all  other  in- 
terests whatsoever ;  and  that  he  will  at  any  and  all  times  hereafter,  at  the 
request  and  direction  of  the  said  {name  of  the  iarty  of  the  third  part) 

expressed  in  writing,  signed  by  her  {or  him)  or  by  her  {or  his)  authority, 
bargain,  sell,  mortgage,  convey,  lease,  rent,  convey  by  deed  of  trust  for  any 
purpose,  or  otherwise  dispose  of  said  premises,  or  any  part  thereof,  to  do 
which  full  power  is  hereby  given,  and  will  pay  over  the  rents,  issues,  profits, 
and  proceeds  thereof  to  the  said  party  of  the  third  part,  and  that  he  will,  at 
the  death  of  the  said  party  of  the  third  part,  convey  or  dispose  of  the  said 
premises,  or  such  part  thereof  as  may  then  be  held  by  him  under  this  deed, 
and  all  profits  and  proceeds  thereof,  in  such  manner,  to  such  person  or  per- 
sons, and  at  such  time  or  times,  as  the  said  party  of  the  third  part  shall,  by 
her  {or  his)  last  will  and  testament,  or  any  other  writing  signed  by  her,  or 
by  her  authority,  direct  or  appoint ;  and  in  default  of  such  appointment,  that 
he  will  convey  s«ch  premises  to  {here  state  ivhat  it  is  intended  shall  be  done 
with  the  property  at  the  death  of  the  party  of  the  third  part  if  he  or  she  di6 


FORMS  OF  DEEDS. 


505 


intestate).  And  the  said  party  of  the  third  part  shall  have  power  at  any  time 
hereafter,  whenever  she  (^r //^)  shall  from  any  cause  deem  it  necessary  or 
expedient,  by  an  instrument  in  writing  under  her  {or  his)  hand  and  seal,  and 
by  her  {or  him)  acknowledged,  to  nominate  and  appoint  a  trustee  or  trustees, 
ill  the  place  and  stead  of  the  party  of  the  second  part  above  named  ;  which 
trustee  or  trustees,  or  the  survivor  of  them,  or  the  heirs  of  such  survivor, 
shall  hold  the  said  real  estate  upon  the  same  trust  as  above  recited;  and 
upon  the  nomination  and  appointment  of  such  new  trustees,  the  estate  in 
trust  hereby  vested  in  said  party  of  the  second  part  shall  thereby  be  fully 
transferred  and  vested  in  the  trustee  or  trustees  so  appointed  by  the  said 
party  of  the  third  part.  And  said  party  of  tlie  first  part  hereby  covenants 
to  warrant  and  defend  the  title  to  the  said  real  estate  against  the  lawful 
claims  of  all  persons  whomsoever,  to  tiie  said  parties  of  the  second  and  third 
parts,  their  heirs  and  assigns.  And  the  said  party  of  the  second  part  cove- 
nants faithfully  to  perform  and  fulfil  the  trust  herein  created. 

In   Testimony  Whereof,    The  said   parties   have   hereunto   set  their 
hands  and  seals  the  day  and  year  first  above  written. 

{Signatures.)    {Seals.) 


The  State  op 

County  op 
Be  it  Remembered,  That  on  the  day  of 


y  ss. 


eighteen  hundred  and  ,  before  me,  the  undersigned 

came  {the  persons  who  execute  the  instrument)  who  are  personally  known 
to  me  to  be  the  same  persons  whose  names  are  subscribed  to  the  foregoing 
instrument  of  writing,  as  parties  thereto,  and  severally  acknowledged  the 
same  to  be  their  free  act  and  deed  for  the  purposes  therein  mentioned. 

{Signature.) 
(147.) 

Trust  Deed  to  Secure  Payment  of  a  Note  without  Release 
of  Homestead  or  Dower. 

This  Deed,    Made  and  entered  into  this  day  of 

nineteen  hundred  and  by  and  l)et\veen  {name  ana 

occupation  of  the  grantor  who  is  the  debtor)  of  the  County  of 
State  of  ,  party  of  the  first  part,  and 

{natne  and  occupation  of  the  trustee)  of  the  County  of 

State  of  party  of  the  second  part,  and  {name 

and  occupation  of  the  creditor  for  whose  benefit  the  deed  is  made)  of  the 
County  of  State  of  party  of  the 

third  part : 

Witneaseth,  That  the  said  party  of  the  first  part,  in  consideration  of  the 
delit  and  trust  hereinafter  mentioned  and  created,  and  of  the  sum  of  one 
dollar  to  him  paid  by  the  said  party  of  the  second  part,  the  receipt  of  which 
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is  hereby  acknowledged,   does  by  these   presents  grant,  bargain,   and  sell, 
convey  and  confirm   unto  the  said  piirty  of  the  second    part,   the  following 
described  real  estate,  situate,  lying  and  being  in  the  County  of 
and  State  of  ,  to  wit  {Jiere  describe  carefully  the  land  or 

pret/iises  granted,  as  described  in  Form  107.) 

To  Have  and  to  Hold  The  same,  with  the  appurtenances,  to  the  party 
of  the  second  part,  and  to  his  successor  or  successors  in  this  trust,  and  to 
him  and  his  heirs,  and  his  and  their  grantees  and  assigns  forever. 

In  Trust,  However,  for  the  following  purjDoses  :  Whereas  the  said  party 
of  the  first  part  has  this  day  made,  executed,  and  delivered  to  the  said  party 
of  the  third  part,  his  promissory  note  ,  of  even  date  herewith,  by  which  he 
promises  to  pay  to  the  said  {name  of  the  creditor)  or  order,  for  value 

received,  y^5  dollars,  in  {the  days  or  months  when  the  note  is 

payable). 

Now  Therefore,  If  the  said  party  of  the  first  part,  or  any  one  for  him, 
shall  well  and  truly  pay  off  and  discharge  the  debt  and  interest  expressed  in 
the  said  note  and  every  part  thereof,  when  the  same  becomes  due  and  pay- 
able according  to  the  true  tenor,  date,  and  effect  of  said  note  ,  then  this 
deed  shall  be  void,  and  the  property  hereinbefore  conveyed  shall  be  released 
at  the  cost  of  the  said  party  of  the  first  part  ;  but,  should  the  said  first  party 
tail  or  refuse  to  pay  the  said  debt,  or  the  said  interest,  or  any  part  thereof, 
when  the  same  or  any  part  thereof  sTiall  become  due  and  payable,  according 
to  the  true  tenor,  date,  and  effect  of  said  note  ,  then  the  whole  shall  be- 
come due  and  payable,  and  this  deed  shall  remain  in  force ;  and  the  said 
party  of  the  second  part,  or  in  case  of  his  absence,  death,  refusal  to  act,  or 
disability  in  any  wise,  the  (then)  acting  sheriff  of  County, 

,  at  the  request  of  the  legal  holder  of  the  said  note  ,  may 
proceed  to  sell  the  property  hereinbefore  described,  or  any  part  thereof,  at 
public  vendue,  to  the  highest  bidder,  at  in  the 

of  County,  ,  for  cash,  first  giving 

days'  public  notice  of  the  time,  terms,  and  place  of  sale, 
and  of  the  property  to  be  sold,  by  advertisement  in  some  newspaper  pryited 
and  published  in  the  of  ,  and  upon  such  sale 

shall  execute  and  deliver  a  deed  in  fee-simple  of  the  property  sold  to  the  pur- 
chaser or  purchasers  thereof,  and  receive  the  proceeds  of  said  sale  ;  and  any 
statement  of  facts  or  recital  by  the  said  trustee,  in  relation  to  the  non-pay- 
ment of  the  money  secured  to  be  paid,  the  advertisement,  sale,  receipt  of  the 
money,  and  the  execution  of  the  deed  to  the  purchaser,  shall  be  received  as 
prima  facie  evidence  of  sucli  fict ;  and  such  trustee  shall,  out  of  the  pro- 
ceeds of  said  sale,  pay,  first,  the  cost  and  expenses  of  executing  this  trust, 
including  legal  compensation  to  the  trustee  for  his  services,  and  next  shall 
apply  the  proceeds  remaining  over  to  the  payment  of  said  debt  and  interest, 
or  so  much  thereof  as  remains  unp  lid,  and  the  remainder,  if  any,  shall  be 
paid  to  the  said  party  of  the  first  part,  or  his  legal  representatives.  And  the 
said  party  of  the  second  part  covenants  faithfully  to  perform  and   fulfil  .the 
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trust  herein  created,  not  being  liable  or  responsible  for  any  mischance  occa- 
•ioned  by  others. 

In  "Witness  Whereof,  The  said  parties  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above  written. 

{Signature  of  party  of  the  first  part^  (Seal.) 

{Signature  of  party  of  the  second  part.)        (Seal.) 
{Signature  of  party  of  the  third  part.)        (Seal.) 
Signed,  Sealed,  and  Delivered  in  Presence  of  us 


State  of 

County  of 
Be  it  Remembered,  That  on  this  day  of 


>-SS. 


A.  D.  19  ,  before  the  undersigned,  a  within  and 

for  the  County  of  and  State  of  ,  personally 

came  {names  of  all  the  parties  executing  the  deed)  who  are  personally 

known  to  me  to  be  the  same  persons  whose  names  are  subscribed  to  the 
foregoing  instrument  of  writing,  as  parties  thereto,  and  acknowledged  that 
they  executed  the  same  for  the  uses  and  purposes  therein  mentioned. 

In  Testimony  Whereof,  I  have  hereto  set  my  hand  and  affixed  my  offi- 
cial seal  at  my  office  in  the  day  and  year  first  above  written. 

(Signature.)     {Seal.) 

(148.) 

Deed  of  Trust  to  Secure  a  Debt;  Fuller  Form,  and  with 
Release  of  Dower. 

This  Deed,  Made  and  entered  into  this  day  oi 

nineteen  hundred  and  ,  by  and  between 

[name  and  occupation  of  the  debtor  who  is  grantor)  and  {name  of  the 

wife  of  the  grantor)  of  {residence)  parties  of  the  first  part,  and 

{name  of  the  grantees  who  are  the  trustees)  of  {residence)  parties  of  tlie 

second  part,  and  {name,  residence,  and  occupatio7i  of  the  creditor  for 

whose  benefit  the  trust  is  created)  of  party  of  the  third  part,  wit- 

iiesseth,  that  the  said  parties  of  the  first  part,  in  consideration  of  the  debt 
and  trust  hereinafter  mentioned  and  created,  and  of  the  sum  of  one  dollar  to 
them  paid  by  the  said  parties  of  the  second  part,  the  receipt  of  which  is 
hereby  acknowledged,  do  by  these  presents  grant,  bargain,  and  sell,  convey 
and  confirm,  unto  the  said  parties  of  the  second  part,  the  following  described 
real  estate,  to  wit  :  {here  describe  carefully  the  land  or  premises  granted,  by 
metes  and  bounds,  as  directed  in  Form  107.) 

To  Have  and  to  Hold  the  same,  with  the  appurtenances,  to  the  said  par- 
ties of  the  second  part,  and  to  the  survivor  of  them,  and  to  their  successor 
hereinafter  designated,  and  to  the  assigns  of  the  said  parties  of  the  second 
part,  or  of  said  survivor,  or  of  said  successor  and  his  heirs  forever. 

In  Trust,  however,  for  the  following  purpose  :  Whereas  the  said 
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{name  of  the  grantor)  {here  describe  the  debt,  and  if  a  promissory  notn 

is  given,  describe  that,  or  set  forth  a  copy  of  it)  and  has  also  agreed  and 
covenanted  to  and  with  the  said  party  of  the  third  part,  and  his  indorsees  or 
assignees,  to  cause  all  taxes  and  assessments,  general  and  special,  to  be  paid 
within  the  times  required  by  law,  whenever  imposed  upon  said  property,  and 
has  also  further  covenanted  and  agreed  to  and  with  said  party  of  the  third 
part,  his  indorsees  or  assignees,  that  he  will  keep  the  improvements  upon 
said  property  constantly  insured  in  some  good  and  responsible  insurance 
office  or  offices,  to  be  approved  by  said  party  of  the  third  part,  his  indorsees 
or  assignees,  in  a  sum  not  less  than  dollars,  until  said 

notes  are  {or  note  is)  fully  paid,  and  will  assign  the  policy  or  policies  of  insur- 
ance to  said  party  of  the  third  part,  his  indorsees  or  assignees,  with  full 
power  to  demand,  receive,  and  collect  any  and  all  moneys  accruing  under 
said  insurance,  and  the  same  to  apply  to  the  payment  of  said  notes  and  the 
interest  that  may  accrue  thereon,  unless  otherwise  paid,  when  the  same 
become  due,  and  has  also  covenanted  and  agreed  to  and  with  said  party  o'" 
the  third  part,  his  indorsees  or  assignees,  that  there  shall  not,  at  any  timf 
while  said  notes  remain  unpaid,  be  any  mechanics'  liens  filed  or  taken  upoD> 
the  real  estate  herein  described,  or  upon  the  buildings  which  now  are,  o»- 
may  hereafter  be,  erected  upon  said  real  estate,  and  that  should  said  party  o^ 
the  first  part  fail  or  neglect  to  pay  said  taxes,  when  the  same  are  by  law  dw 
and  payable,  or  fail  or  neglect  to  effect  insurance  and  assign  the  policy  o^ 
policies  as  above  provided,  or  fail  or  neglect  to  keep  said  real  estate  fref- 
from  mechanics'  liens,  the  said  party  of  the  third  part,  his  indorsees  or 
assignees,  may,  at  his  option,  consider  the  notes  above  mentioned  and 
described,  as  having  each  and  all  become  due  and  payable,  though  not  then 
due  by  the  tenor  and  effect  thereof,  and  may  require  the  said  parties  of  the 
second  part,  or  the  survivor  of  them,  or  their  successor  in  trust,  to  sell  the- 
property  above  described  as  hereinafter  provided,  or  may  pay  said  taxes,  or 
the  premium  for  such  insurance,  or  the  amount  of  said  mechanics'  liens,  and 
^he  amount  or  amounts  so  paid,  together  with  interest  thereon,  at  the  rate  of 
(ten)  per  cent,  per  annum,  shall  be  taken  and  considered  as  a  part  of  the 
amount  secured  hereby,  and  to  be  paid  and  refunded  out  of  the  proceeds  of 
sale,  should  such  sale  be  made,  as  hereinafter  provided. 

Now,  if  the  said  notes  be  well  and  truly  paid,  as  the  same  severally 
become  due  and  payable,  according  to  the  tenor  and  effect  of  said  notes,  and 
each  of  them,  and  if  the  said  covenants  and  agreements  in  regard  to  taxes, 
insurance,  and  mechanics'  liens  be  faithfully  kept  and  performed,  and  all 
moneys  paid  by  said  third  party,  his  indorsees  or  assignees,  on  account  of 
said  taxes,  insurance,  and  mechanics'  liens,  are  refunded,  with  the  interest 
thereon,  as  above  provided,  then  this  deed  shall  be  void,  and  the  property 
hereinbefore  conveyed  shall  be  released  at  the  cost  of  the  said  parties  of  the 
first  part ;  but  should  default  be  made  in  the  payment  of  the  said  notes,  or 
either  of  them,  or  any  part  of  either  of  them,  or  of  the  interest  that  may 
Accmc  thereon,  or  any  part  thereof,  as  the  same  severally  become  due  and 
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payable,  or  if  the  said  parties  of  the  first  part  fail  or  neglect  to  pay  said 
taxes,  Avhen  due  and  payable,  or  to  insure  the  buildings  on  said  property,  or 
to  keep  the  same  free  from  mechanics'  liens,  as  provided  in  the  foregoing 
covenants  and  agreements,  or  to  refund  to  said  party  of  the  third  part,  his 
indorsees  or  assignees,  the  amount  paid  by  him  or  them  for  said  taxes,  insur- 
ance, or  mechanics'  liens,  with  interest  thereon,  as  al)ove  provided,  then  this 
deed  shall  remain  in  force,  and  the  said  parties  of  the  second  part,  or  either 
of  them,  or  the  survivor  of  them,  or  in  the  event  of  the  death  of  both  of  them, 
or  absence  from  this  State,  or  their  refusal  to  act,  or  other  disqualification  for 
the  performance  of  the  duties  of  this  trust,  then,  at  the  request  of  the  holder 
of  said  notes,  the  sheriff  of  the  county  of  for  the  time  being 

(who  shall  thereupon  become  the  successor  of  said  trustees,  and  of  the  sur- 
vivor of  them,  to  the  title  of  said  property,  and  the  same  become  vested  in 
him,  in  trust  for  the  purposes  and  objects  of  these  presents,  with  all  the 
powers,  duties,  and  obligations  thereof),  may  proceed  to  sell  said  described 
property,  or  any  part  thereof,  at  public  vendue,  to  the  highest  bidder,  for 
cash,  at  the  {state  the  place  of  sale)  first  giving  twenty  days'  public 

notice  of  the  time,  terms,  and  place  of  said  sale,  and  the  property  to  be  sold, 
by  advertisement  in  some  newspaper  printed  in  the  English  language,  and 
published  in  the  county  of  and  upon  such  sale,  the  said  parties 

of  the  second  part,  or  either  of  them,  or  the  survivor  of  them,  or  their  suc- 
cessor in  trust,  the  sheriff  of  said  county,  as  the  case  may  be,  shall  execute 
and  deliver  a  deed  or  deeds,  in  fee-simple,  of  the  property  sold,  to  the  pu.- 
chaser  or  purchasers  thereof  (a  recital  wherein  of  the  request  of  the  holder 
of  said  notes  that  they  should  proceed  to  sell,  of  the  publication  of  said 
notice,  and  in  case  of  sale  by  the  sheriff  of  said  county,  of  the  happening  of 
any  or  either  of  the  events  making  him  successor  in  this  trust,  shall  be 
received  in  all  courts  of  law  or  equity,  and  to  all  intents  and  purposes,  as  full 
and  sufficient  proof  thereof),  and  shall  receive  the  proceeds  of  said  sale,  out 
of  which  shall  be  paid,  first,  the  cost  and  expenses  of  executing  this  trust, 
including  compensation  to  said  trustee,  or  said  sheriff,  for  their  or  his  services, 
next  the  amount  paid  by  said  party  of  the  third  part,  or  his  indorsees  oi 
assignees  for  taxes,  insurance,  or  mechanics'  liens,  with  (ten)  per  cent,  per 
annum  interest  thereon,  from  the  date  of  the  payment  thereof,  and  next,  the 
amount  remaining  unpaid  upon  the  principal  note  a])ove  described,  together 
with  all  the  interest  notes  then  due,  and  so  much  of  the  interest  note,  next 
falling  due,  as  may  be  necessary  to  satisfy  the  interest  on  said  principal  note 
at  the  rate  of  per  cent,  per  annum  from  the  date  when  the  preceding 

interest  note  became  due,  up  to  the  day  of  sale,  it  being  distinctly  understood 
and  agreed  between  the  parties  hereto,  that  the  failure  to  pay  any  one  of  said 
notes,  principal  or  interest,  when  due  and  payable,  shall  cause  the  principal 
note  to  become  immediately  due  and  payable,  though  not  then  due  by  the 
^erms,  tenor,  or  effect  thereof,  and  the  remainder,  if  any,  shall  be  paid  to  the 
said  parties  of  the  first  part  or  their  legal  representatives. 

And  the  said  parties  of  the  second  part  covenant  faithfully  to  perform  anc* 
fulfil  the  trust  herein  created. 
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In  "Witness  "Whereof,  The  said  parties  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above  written. 

(Signature  of  grantor.)  {Seal.) 

(Signature  of  grantor'' s  wife.)  (Sea/.) 

(Signature  of  trustee.)  (Seal.) 

(Signature  of  other  trustee^  (Seal.) 

(Signature  of  creditor.)  (Seal.) 
Signed,  Sealed,  and  Delivered  in  Presence  of 


State  of 

County  of 
Be  it  Remembered,  That  on  this  day  of 


>-ss. 


eighteen  hundred  and  before  me,  the  undersigned, 

came  (name  of  the  parties  who  execute  the  deed)  who  are  personally  known 
to  me  to  be  the  same  persons  whose  names  are  subscribed  to  the  foregoing 
instrument  of  writing,  as  parties  thereto,  and  acknowledged  the  same  to  be 
their  act  and  deed  for  the  purposes  therein  mentioned. 

And  the  said  "  having  been  by  me  first 

made  acquainted  with  the  contents  of  said  instrument,  on  an  exam.ination 
separate  and  apart  from  her  husband,  acknowledged  that  she  executed  the 
same  freely  and  without  compulsion  or  undue  influence  of  her  said  husband. 

In  Testimony  "Whereof,  I  have  hereunto  set  my  hand  and  seal  of  office 
the  day  and  year  first  above  written. 

(149.) 

Trust  Deed  to  Secure  a  Note,  Shorter  Form,  but  with 
Warranty,  and  Release  of  Homestead  and  Dower. 

This  Indenture  "Witnesseth,  That  (name,  residence,  and  occupation 
iff  grantor)  and  (name  of  the  wife  of  grantor)  wife  of  the  grantor  herein, 

in  consideration  of  the  indebtedness  hereinafter  mentioned,  and  one  dollar  (j.i) 
to  them  paid  by  [name,  residence,  and  occupation  of  tJie  trustee) 

grantee     ,  the  receipt  whereof  is  hereby  acknowledged,  do  hereby  grant, 
bargain,  sell,  remise,  release,  and  convey  unto  the  said  grantee     ,  the  follow- 
ing described  lot     ,  piece     ,  or  parcel     of  land,  situate  in  the 
county  of  and  State  of  to  wit :  (here 

describe  carefully  the  land  or  premises  granted,  as  directed  in  Form  107). 

To  Have  and  to  Hold  the  same,  with  all  the  privileges  thereunto  or  in 
any  wise  appertaining,  and  all  the  estate,  right,  title,  interest,  claim,  or  demand 
in  and  to  the  same,  either  now  or  which  may  be  hereafter  acquired,  unto  the 
said  grantee,  his  heirs  and  assigns.  In  trust,  nevertheless,  for  the  following 
purposes : 

"Whereas,  The  said  (;/r7w,?  <?/" ///^(;^r^7;/^r)  grantor  herein,  is  Justly 

indebted  upon  a  certain  promissory  note,  bearing  even  date  herewith,  pay 
Ible  to  the  order  of  {here  describe  the  note.) 
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Now,  !n  case  of  default  in  the  payment  of  said  note,  or  any  part  tl^ereot, 
or  the  interest  accruing  thereon,  according  to  the  tenor  and  effect  thereof, 
or  in  the  payment  of  any  taxes  or  assessments,  ordinary  or  special,  wiiicli 
may  be  levied  or  assessed  against  said  premises  during  the  continuance 
hereof,  on  the  application  of  tlie  legal  holders  of  the  said  note,  the  sai<J 
grantee  (full  power  being  hereby  given),  or  his  legal  representatives,  allei 
having  advertised  such  sale  days  in  a  newspaper  published  in 

or  by  posting  up  written  or  printed  notices  in  four  (4)  public 
places  in  the  county  where  said  premises  are  situate  (personal  notice 
being  hereby  expressly  waived),  shall  sell  the  said  premises,  or  any  part 
thereof,  and  all  the  right  and  equity  of  redemption  of  the  said  grantor,  or  his 
heirs,  executors,  administrators,  or  assigns  therein,  at  public  vendue,  to  the 
highest  bidder  for  cash,  at  at  the  time  appointed  in  the  said 

advertisement,  or  may  adjourn  the  sale  from  time  to  time  at  discretion  and 
as  the  attorney  of  said  grantor,  for  such  purpose  hereby  constituted  irre- 
vocable, or  in  the  name  of  the  said  grantee  or  his  legal  representatives,  shall 
execute  and  deliver  to  the  purchaser  or  purchasers  thereof,  deeds  for  the 
conveyance  in  fee  of  the  premises  sold,  and  shall  apply  the  proceeds  of  sale 
(ist)  to  the  payment  of  all  advances  made  by  the  said  party  of  the  second  part 
for  taxes  and  assessments ;  and  expenses  for  advertising,  selling,  and  con- 
veying as  aforesaid,  including  attorney's  fees,  and  (2d)  the  amount  due  on 
said  note,  (3d)  rendering  the  overplus,  if  any  there  be,  to  the  said  grantor  or 

legal  representatives,  at  the  office  of  the  said  grantee  in 
and  it  shall  not  be  the  duty  of  the  purchaser  to  see  to  the  application  of  the 
purchase  money. 

And  the  said  {names  of  the  grantor  and  of  his  wife)  parties  of  the 

first  part,  hereby  expressly  waive,  release,  and  relinquish  unto  the  said  party 
of  the  second  part,  the  said  grantee,  his  heirs,  executors,  administrators,  and 
assigns,  all  right,  title,  claim,  interest,  and  benefit  whatever,  in  and  to  th» 
above-described  premises,  and  each  and  every  part  thereof,  which  is  give) 
by  or  results  from  all  laws  of  this  State  pertaining  to  the  exemption  of  home 
steads  :  Provided,  that  the  said  grantor  and  his  heirs  and  assigns  may  hold 
and  enjoy  said  premises,  and  the  rents,  issues,  and  profits  thereof,  until 
default  shall  be  made  as  aforesaid,  and  that  when  the  said  note  and  al' 
expenses  accruing  hereby  shall  be  fully  paid,  the  said  grantee  or  his  legal 
representatives,  shall  reconvey  all  the  estate  acquired  hereby  in  the  said 
premises,  or  any  part  thereof,  then  remaining  unsold,  to  (and  at  the  cost  of) 
the  said  grantor,  or  his  heirs  or  assigns. 

And  the  said  grantor  covenants  with  tlie  said  grantee  and  with  his  legal 
representatives  and  assigns  that  he  is  seized  in  fee  of  the  said  premhfcs, 
and  has  good  right  to  convey  the  same  in  form  aforesaid,  that  they  are 
free  from  all  liens  or  incumbrances  of  w  hatever  name  or  nature,  and  that 
he  will  warrant  and  defend  the  same  against  all  claims  whatsoever,  and  will 
pay  all  taxes  or  assessments  levied  or  assessed  on  the  said  premises,  or  any 
part  thereof,  during  the  continuance  hereof,  and  pay  the  same  ten  da^ 
before  the  day  of  sale  thereof. 
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"Witness  the  hands  and  seals  of  the  said  {names  of  the grantof 

and  his  wife)  this  day  oi  A.D.  19    . 

{Signature  of  grantor.)  {Seal.) 

{Signature  of  wife  of  grantor^    {Seal.) 
In  Presence  of 

State  op 


ss. 

County. 

On  the  day  of  nineteen  hundred  and 

before  me  of  the  County  of  in  the  State  of 

appeared  {name  of  the  grantor)  personally  known  to  me  to  be  the  real 

person  whose  name  is  subscribed  to  the  foregoing  deed  of  trust,  as  having 
executed  the  same,  and  then  acknowledged  the  execution  thereof  as  his  free 
act  and  deed  for  the  uses  and  purposes  herein  mentioned. 

And  the  said  {na>ne  of  the  wife  of  grantor)  (who  is  personally 

known  to  me  to  be  the  same  person  who  subscribed  the  said  instrument  ol 
writing),  having  had  the  contents  of  the  said  instrument  made  known  anf' 
fully  explained  to  her,  and  she  also  by  me  being  fully  informed  of  her  rights 
under  the  Homestead  Laws  of  the  State,  and  being  by  me  examined,  sepa 
rate  and  apart  from  her  said  husband,  did  acknowledge  said  instrument  to 
be  her  free  act  and  deed  ;  that  she  executed  the  same,  and  relinquished  her 
dower  in  the  lands  and  tenements  therein  mentioned,  and  also  all  her  rights 
and  advantages  under  and  by  virtue  of  all  laws  of  this  State  relating  to  the 
exemption  of  homesteads,  voluntarily  and  freely,  and  without  the  compul 
sion  of  her  husband,  and  that  she  does  not  wish  to  retract 

Given  under  my  hand  and  ofRcial  seal,  this  day  of 

A.D.  19    . 

{Signature.)        ^eal^ 

(ISO.) 

Deed  from  Trustees, 

This  Deed,  Made  and  entered  into  this  day  of  A.D, 

nineteen  hundred  and  by  and  between  {names  of  trustee^ 

party  of  the  first  part,  and  {navte.,  residence,  atul  occupation  of  grantee^ 

party  of  the  second  part,  witnesseth,  that  whereas  {name  of  the  party 

who  conveyed  the  estate  to  the  trustees)  by  deed  dated  the  day  of 

19    ,  recorded  in  the  Recorder's  office  of  County, 

State  of  in  book  conveyed  the  property  hereinafter 

described  in  trust  to  said  {name  of  trustees)  to  secure  the  payment  cf 

certain  promissory  notes  in  said  deed  described,  and  whereas  {here 

describe  the  non-payment  or  other  default  which  has  authorized  the  sale  by 
the  trustees)  and  the  party  herein  of  the  first  part,  at  the  request  of  the  legal 
holder  of  said  promissory  notes  acting  in  pursuance  of  the  provisions  of  sai'J 
deed  of  trust,  and  having  first  given  days'  public  notice  of  the  time, 

terms,  and  place  of  sale,  and  of  the  property  to  be  sold,  by  an  advertise 
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meiit  inserted  on  the  day  of  A.D. 

ii,  the  a  daily  newspaper  printed  in  the  city  of 

md  c(jntinued  to  the  day  of  sale  (as  will  appear  by  the  copy  of  said  adver- 
tisement and  affidavit  of  publication  thereof  hereto  annexed  as  a  part  ol 
this  deed)  did  proceed  to  sell  the  property  described  in  said  deed  at  public 
vendue  to  the  highest  biildcr  for  cash  at  in  the  city  of 

on  the  day  of  '9     > 

between   the  hours   of  ten  o'clock  in   the  morning  and  five  o'clock  in  the 
afternoon  of  said  day,  when  and  where  the  same  was  striick  off  to 
ithe  n  line  of  the  purchaser  ivho  is  the  grantee)  as  tiie  highest  and  last  bidder 
therefor,  at  tiie  price  and  sum  of  dollars,  full  payment  whereof  is 

hereby  ack;io\vI edged  ;  now,  said    party  of  the  first  part,  by  virtue   of  the 
proceedings  aforesaid,  and  in  consideration  of  the  sum  of 
dollars  to  him  in  iiand  paid  by  said  party  of  the  second  part,  does   by  the>-e 
presents  bargain,  sell,  and  convey  to  sud  {name  of  the  grantee)  all 

tiie  right,  title,  and  interest  (which  by  virtue  of  said  trust  deed  and  the  pro- 
ceedings aforesaid  he  may  or  can  baruain,  convev,  or  sell)  in  and  to  the 
property  described  in  said  deed  of  trust,  to  wit  {here  describe  the  land  o} 
pronises  granted  in  the  same  tvay  in  ivhich  tJicv  are  described  in  the  deed  oj 
trust  under  which  the  trustees  act.) 

To  Have  and  to  Hold  the  said  described  premises  unto  said  {nana 

of  the  purchaser)  and  unto  his  heirs  and  assigns  forever. 

In  "Witness  "Whereof,  the  said  party  of  the  first  part  has  hereto  set  his 
hand  and  seal  the  day  and  year  first  herein  above  written. 

{Signatures.)    {Seals.) 

In  Presence  of 

State  of 


ss. 
County. 

Be  it  Remembered,  that  on  this  day  of  A.D.  19        , 

before  me,  the  undersigned,  personally  came  who  aie 

to  me  personally  known  to  be  the  same  persons  whose  names  are  subscribed 
to  the  foregoing  instrument  of  writing  as  pnrties  thereto,  and  they  acknowl- 
edged the  same  to  be  their  act  and  deed  for  the  purposes  therein  mentioned. 

{Signature.) 

(151.) 
Deed  of  Master  in  Chancery. 
This  Indenture,  Made  this  day  of  A.D.  19     ,  betweefl 

*ttame  of  grantor)  Master  in  Chancery,  in  and  for  the  County  of 
and  State  of  ,  of  the  first  part,  and  {name  of  grantee)  of 

the  .second  part,  witnesseth  :  That  whereas,  at  the  term  of  the 

court  of  the  said  County  of  and  State  of  . 

in  the  year  of  our  Lord  A.D.  19  ,  in  a  certain  suit  and  proceedings  in 
chancery,  pending  in  said  court,  wherein  were  complainant-% 
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and  were  defendants,  to  obtain  a  decree  for  the  sale  of  the 

property  hereinafter  described,  and  for  other  relief,  it  was  ordered,  adjudged, 
and  decreed  by  the  court,  tliat  {here  set  forth  the  decree  ttnder  which  the  sale 
IS  made)  and  the  Master  in  Chancer)*,  in  and  for  the  County  of 
and  State  of  was  appointed  to  execute  the  said  decree,  and  to 

make,  execute,  and  deliver  to  the  complainants  a  deed  to  the  said  premises  as 
aforesaid,  conveying  to  {the  name,  residence,  and  occupation  of  the 

grantees)  all  the  interest  and  tide  of  the  defendant     to  said  premises. 

Now,  therefore,  Know  all  Men  by  this  Deed,  That  I, 
Master  in  Chancery  as  aforesaid,  in  consideration  of  one  dollar,  to  me  paid 
by  the  said  party  of  the  second  part,  the  receipt  whereof  I  acknowledge 
before  the  execution  hereof,  and  by  virtue  of  the  decree  aforesaid,  have 
granted,  bargained,  and  sold,  and  do  hereby  grant,  bargain,  and  sell  unto 
the  said  party  of  the  second  part,  his  heirs  and  assigns  forever,  the  follow- 
ing-described real  estate,  lying  in  the  County  of  and  State  of 
to  wit  {here  describe  carefully  the  land  or  premises  gratited, 
as  directed  in  I-~orm  I07). 

To  Have  and  to  Hold  the  said  premises,  with  all  the  appurtenances 
\hereto  belonging,  unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns  forever. 

In  Testimony  Whereof,  The  said  Master  in  Chancery 

of  County,  in  the  State  of  ,  has  hereto  set  hi\ 

jiand  and  seal  the  day  and  year  first  above  written, 

'Signature.)    {Seal.) 


In  Presence  of 
State  of 


>-  ss. 

JNTV.  ) 


COUN 

I,  clerk  of  the  county  court  in  and  for  the  County 

of  and  State  of  ,  do  hereby  certify,  thixt  the 

above-named  whose  name  appears  signed  to  the  foregoing 

deed  is  personally  known  to  me  to  be  the  same  person  described  therein, 
and  acknowledged  to  me  that,  as  master  in  chancery  aforesaid,  he  executed 
the  said  deed  freely  for  the  uses  and  purposes  therein  mentioned- 

Given  under  my  hand  and  official  seal  at  this 

day  of  A.D.  19      . 

(Signature.)         Clerk.     (Seal.) 

(152.) 
Sheriff 's  Deed  on  Execution,  in  use  in  the  "Western  States. 

Whereas,  (the  name  of  the  plaintiff  in  the  suit  in  -which  the  execu- 

tion issued)  did  at  the  term,  A.D.  nineteen  hundred  and 

of  the  court  for  the  County  of  in  the 

State  of  J  recover  a  judgment  against  {name  of  the  defendant 
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in  that  suit)  for  the  sum  of  and  costs  of  suit,  upon  which 

judgment  and  execution  was  issued,  dated  on  the  day  of  • 

A.  U.  nineteen  hundred  and  directed  to  the  sherifiE  of 

County,   to  execute,  and   by  virtue   of  said  execution  {name  of  the 

sheriff)  of  then  sheriff  of  said  county,  levied  upon  the  lands 

hereinafter  described,  and  the  same  were  struck  off  and  sold  to  {name 

of  the  purchaser  at  the  sheriff'' s  sale)  he  being  the  highest  and  best  bidder 
therefor,  and  the  time  and  place  of  the  sale  thereof  having  been  <luly  adver- 
tised according  to  law. 

And  tlie  said  {name  of  the  purchaser)  liaving  duly  assigned  his 

certificate  of  purchase  to  {nat/te  of  the  grantee) 

Now  therefore,  Know  all  by  this  Deed, That  I,  {name  of  tht 

sheriff^  sheriff  of  said  County  of  in  consideration  of  the 

premises,  have  granted,  bargained,  and  sold,  and  do  hereby  convey  to  the 
said  {naineofthe  orantee)  his  heirs  and  assigns,  the  following  described 

tract  of  land,  to  wit  {here  describe  careft4lly  the  land  or  premises  granted,  as 
directed  in  Form  107). 

To  Have  and  to  Hold  the  said  described  premises,  with  all  the  appurte- 
nances tliereto  belonging,  to  the  said  {tui7ne  of  the  grantee)  and  his 
heirs  and  assigns  forever. 

"Witness  my  hand  and  seal  this  day  of  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and 


In  Presence  of 
State  op 


.  ss. 

County  of 


I 


{Signature.)    {Seal.) 
Sheriff  of  County. 


I,  clerk  of  the  court  of 

County,  do  certify  that  sheriff  of 

County,  personally  known  to  me  to  be  the  real  person  whose  name  is  sub- 
scribed to  the  within  annexed  deed,  this  day  acknowledged  before  me  that 
he  executed  the  said  deed,  as  such  sheriff,  voluntarily  and  freely,  for  the  use 
and  purposes  therein  set  forth. 

Given  under  my  hand,  and  the  seal  of  said  court,  this 
day  of  nineteen  hundred  and 

{Signature.)  Clerk.    {Seal:^ 

ass.) 

Sheriff's  Deed,  in  use  in  Ne"w  England. 

Know  all  Men  by  these  Presents,  That  I  {name  of  the  deputv 

sheriff  selling)  of  in  the  County  of  and 

State  of  ,  and  a  deputy  sheriff  under  {name of  thti 

tkeriff),  Esq.,  sheriff  of  said  county,  having,  on  the  da/ 
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of  in  the  year  of  our  Lord  one  thousand  nine  hundred 

and  ■  ,  by  virtue  of  a  writ  of  execution,  which  was  issued  upon  a 

judgment,  recovered  at  the  term  of  the  court  holden  at  within 

and  for  the  County  of  on  the  in  the 

year  of  our  Lord  nineteen  hundred  and  ,  by  {fiame 

of  the  plaintiff  m  the  suit)  of  in  the  County  of 

against  I  name  of  the  dtfcndant  in  the  suit)  of 

in  tlie  County  of  for  the  sum  of  dollars  and 

cents  damage  and  costs  of  suit  taxed  at  dollars  and 

cents,  seized  and  taken  alltheriglit  in  equity  which  the 

said  had  on  the  day  of 

in  the  year  of  our  Lord  eigliteen  hundred  and  being  the  time  wlien 

the  same  was  attached  on  mesne  process  of  redeeming  the  following-de- 
scribed mortgaged  real  estate,  to  wit :  {here  describe  carefully  the  land 
or  premises  granted^  as  directed  in  Form  I07)  and  havin'j:  on  the 

day  of  last,  being  thirty  days  at  least  before  the  time 

of  the  sale  hereinafter  mentioned,  given  notice  in  writing  to  the  said 
(na?ne  (f  the  defendant)  of  the  time  and  place  of  sale,  and  having  posted  u{ 
notifications  thereof  in  one  public  place  in  said  town  of 
and  in  one  public  place  in  each  of  the  towns  of  and 

being  two  towns  adjoining  said  town  of  and  also  havino 

caused  an  advertisement  of  the  time  and  place  of  sale,  to  be  published  three 
weeks  successively,  before  the  day  of  sale,  in  the  public  newspaper  called  the 
printed  at  in  said  county  of 

on  the  day  of  in  the  year  of  our  Lord  nineteen 

hundred  and  made  sale  of  said  right  in  equity  of  redemp- 

tion at  public  auction,  to  {name  of  the  purchaser)  of  in 

;  he  being  the  highest  bidder  for  the  same,  for  the  sum  o* 
dollars.  Now,  therefore,  in  consideration  of  said  sum  o\ 
dollars  to  me  paid  by  the  said  {name  of  the  purchase) ) 

the  receipt  whereof  I  do  hereby  acknowledge,  I  have  given,  granted,  bar- 
gained, and  sold,  and  do,  by  these  presents,  give,  grant,  l)argain,  sell,  and  con  ■ 
vey  to  tlie  said  {name  of  the  purchaser)  his  heirs  and  assigns  forever,  all 
the  right  in  equity  which  the  said  {tia)ne  of  the  defendant)  had  of  redeeming 
the  aforesaid  mortgaged  real  estate,  at  the  time  aforesaid  To  have  and  to 
liold  the  same  to  the  said  {name  of  purchaser)  his  heirs  and  assigns, 

to  his  and  their  use  forever  ;  subject,  however,  to  be  redeemed  agreeably  to 
the  law  in  such  case  made  and  provided.     And  L  the  said  {name  of 

grantor)  in  my  said  capacity  of  deputy  sheriff,  do  covenant  with  the  said 

{natne  of  purchaser)  as  aforesaid,  that,  in  making  said  sale,  and  in  every- 
thing concerning  the  same,  I  have  complied  with,  and  observed  the  rules  and 
requisitions  of  the  law  for  making  sales  of  rights  in  equity  to  redeem  re:!l 
estate.     But  I  do  not  warrant  or  defend  to  the  said  {name  of  the  pur- 

chaser) that  the  said  {name  of  the  defendant)  had  any  right,  title,  oj 

interest  in  said  estate  at  the  time  aforesaid. 
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In  Witness  "Whereof,  I,  the  snid  in  my  said  capacity  ot 

Jeputy  sheriff,  have  hereunto  set  my  hand  and  seal  tliis  day 

of  in  the  year  of  our  Lord  one  thousand  nine 

hundred  and 

{Signature.)     {Seal.) 

Signed,  Sealed,  and  Delivered  in  Presence  of 

ss.  19    .     Then  the  above-named 

personally  appeared,  and  acknowledged  the  above  instrument  by  him  signed, 
to  be  his  free  act  and  deed.     Before  me, 

Justice  of  the  Pecue. 

(154.) 

Sheriff's  Tax  Deed,  in  use  in  the  Western  States. 

Know  all  Men  by  these  Presents,  That  whereas,  at  the 
Term  ,  A.D.  19         ,  of  the  Court  of  County, 

*\  judgment  was  obtained  in  said  court,  in  favor  of  the  State  of 
/igainst  the  following-described  lot     ,  piece     ,  or  parcel    of  land,  for  the  sum 
i  erein  specified,  to  wit,  the  sum  of    (here  state  in  writing  the  amount  of  the 
tax);  said  sum  being  the  whole  amount  of  taxes,  interest,  and  costs  assessed 
upon  said  lot     ,  piece,         or  parcel         of  land,  for  the  year  18 

And  whereas,  on  the  day  of  A.D.  19 

{name  of  the  collector  of  taxes)  then  collector  of  taxes  of  the  county  afore- 
said, by  virtue  of  a  precept  or  order  issued  out  of  the 

Court  of  the  county  aforesaid,  dated  the  day  of 

A.D.  19  ,  and  directed  to  the  said 
as  aforesaid,  did  ex;jose  at  public  sale,  at  the  Court-House,  in  the  county 
aforesaid,  in  conformity  with  all  the  requirements  of  the  statutes  in  such  case 
made  and  provided,  the  said  lot  ,  tract  ,or  parcel  of  land  above  described, 
(or  the  satisfaction  of  the  judgment  so  rendered,  as  aforesaid.  And  whereas, 
at  the  time  and  place  aforesaid  {name  of  the  purchaser^  of  tlie  County  of 
and  State  of  having  offered  to  pay  the  afore- 

said sum,  amounting  to  the  sum  of  dollars  and 

cents,  for  the  {here  state  what  part  or  portion  of  the  land  was  sold)  of  said 
lot     ,  piece,     or  parcel      of  land,  as  follows,  to  wit,  the  sum  of 
dollars  cents,  which  was  the  least  quantity  of  said 

lot     ,  piece,     or  ])arcel      of  land  bid  for  the  said  lot      ,  tract     ,  or  parcel 
of  land  was  stricken  off  to  {name  of  the  purchaser)  at  that   price. 

And  whereas,  the  said  purchaser  has  now  made  and  delivered  to  me  an 
affidavit  of  having  complied  with  all  the  requirements  of  the  statute  and 
constitution  of   the  State  of  necessary  to  entitle 

said  purchaser  to  a  deed  for  the  premises  so  sold  to  him  as  aforesaid;  and 
whereas  the  said  {name  of  the  purchaser)h2i?,  duly  assigned  the  cer- 

tificate of  purchase  of  the  land  above  :i?s:cnbed,  unto  {the  name  of  the 

(grantee)'.     Now,  therefore,  I,  sheriff  of  the  county  of 

for  and  in  consideration  of  the  said  above-named  suin. 
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amaunling  to  the  sum  of  dollars  and  cents, 

paid  to  {the  collector  of  taxes)  of  said  county  of  by  the  said 

{the  7iame  of  the  purchaser)  7i\.  the  time  of  the  aforesaid  sale,  and  in 
consideration  of  {the  aviount  of  costs  and  fees)  ^^^  dollars  to  me  paid  by  said 

(name  of  grantee)  and  by  virtue  of  the  statute  in  such  case  made  and 
])rovided,  have  granted,  bargained,  and  sold,  and  by  these  presents  do  grant, 
bargain,  and  sell  unto  the  said  {name  of  the  grantee)  his  heirs  and 

assigns,  the  premises  so  soM  as  aforesaid,  situated  in  the  County  of 

and  State  of  to  wit  {here  describe  carefully 

the  land  or  premises  granted,  by  metes  and  bounds,  and  contents  or  quantity, 
or  boundary  marks  or  //lonuments). 

To  Have  and  to  Hold  unto  him,  the  said  (the  name  of  the  grantee) 

his  heirs  and  assigns  forever,  subject,  however,  to  all  the  rights  of  redemp- 
tion provided  by  law. 

In  "Witness  Whereof,  I  sheriff  as  aforesaid,  by  vir- 

tue of  the  authority  aforesaid,  have  hereunto  subscribed  my  name  and  affixed 
my  seal  this  day  of  A.D.   19 

(Seal) 
Sheriff  of  County. 

State  of 

County  of 

I,  in  and  for  said  County  and  State,  do  certify  that 

sheriff  of  said  county,  who  is  personally  known  to 
me  to  be  the  real  person  w^ho  executed  and  subscribed  his  name  to  the  fore- 
going deed,  appeared  before  me  this  day,  and  acknowledged  that  he  had 
executed  the  same  as  such  sheriff,  freely  and  voluntarily,  for  the  uses  and 
purposes  therein  set  forth. 

In  attestation  whereof,  I  have  hereunto  set  my  hand  and  attached  the  sei\\ 
of  our  said  court,  at  my  office  in  in  said  CountJ' 

and  State,  this  day  of  A.D.  19 

(Signature)     Clerk.     (Seal.) 

(155.) 
Deed  of  Executor,  in  use  in  the  Eastern  States. 

Know  all  Men  by  th.ese  Presents,  That  whereas  (name  of 

the  exec7itor)  in  the  County  of  and  State  of 

executor  of  the  last  will  of  {name  of  the  testator)  lale  of 

deceased,  by  an  order  of  the  Court  of  Probate,  held  at 
within  and  for  the  County  of  on  ;he  day  of 

in  the  year  one  thousand  n'ni  hundred  and 
■was  licensed  and  empowered   to  sell   and   pass  deeds  to  convey  certain  real 
estate  of  the  said  deceased  ;  and  wliereas,  the  said  executor 

having  given  ])u})lic  notice  of  the  intended  sale,  by  causing  notifications 
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thereof  to  be  published  once  a  week,  for  tliree  successive  weeks  prior  to  the 
time  of  sale,  in  the  newspaper  called  tlu-  printed  at 

and  having  first  taken  the  oath  and  given  the  bond  by  law  in  such 
cases  required,  did  on  the  day  of  in  the  year 

one  thousand  eigiit  hundred  and  pursuant  to  the  order  and 

notice  aforesaid,  sell  by  public  auction  the  real  estate  of  the  said  deceased 
hereinafter  described,  to  {name,  residence,  and  occupation  of  the  purchaser) 
for  the  sum  of  dollars  ^ifn  he  being  the  highest  bidder 

therefor. 

Now,  therefore,  Know  ye.  That  I,  the  said  execute* 

as  aforesaid,  by  virtue  of  the  power  and  authority  in  me  vested  as  afore- 
said, and  in  consideration  of  the  aforesaid  sum  of  dollars  ^jj, 
paid  by  the  said  {name  of  the  purchaser)  \.\\(t  receipt  whereof  i.s 
hereby  acknowledged,  do,  by  these  presents,  give,  grant,  sell,  and  convey 
unto  the  said  {here  describe  carefully  the  land  or  premises  granted,  by  metes 
and  bounds,  and  contents  or  quantity,  or  boundary  marks  or  monuments, 
and  refer  to  the  deed  of  the  land  to  the  testator,  under  which  he  held  it). 

To  Have  and  to  Hold  the  afore-granted  premises,  with  all  the  privileges 
and  appurtenances  to  the  same  belonging,  to  him  the  said  {name  of  pur- 

chaser) and  his  heirs  and  assigns,  to  his  and  their  use  and  behoof  forever 
And  I  the  said  {name  of  executor)  for  myself  and  my  heirs,  executors, 
and  administrators,  do  hereby  covenant  with  the  said  {name  of  purchasers 
and  his  heirs  and  assigns,  that  in  pursuance  of  the  order  aforesaid,  I  gave 
public  notice  of  the  said  intended  sale,  in  manner  aforesaid,  and  that  I  tool; 
the  oath  and  gave  the  bond  by  law  required,  previous  to  fixing  on  the  timi> 
and  place  of  sale. 

In  Witness  Whereof,  I,  the  said  executor  as  aforesaid, 

have  hereunto  set  my  hand  and  seal  this  day  of  in  thn 

year  of  our  Lord  one  thousand   nine  hundred  and 

{.Signature.)         {Seal.) 

Signed,  Sealed,  and  Delivered  in  presence  of 

ss.  A.D.  19  .     Then  personally  appeared 

the  above-named  executor  and  acknowledged  the  foregoing  instru- 

ment to  be  his  free  act  and  deed. 

Before  me, 

Justice  of  the  Peace. 

(166.) 

Deed  of  Executor,  in  use  in  the  Middle  States. 

This  Indenture,  Made  the  day  of  '  in  the 

year  one  thousand  nine  hundred  and  between  {name 

of  executor)   executor  of    tlie    last    will   of  {name  and  residence  of 

testator)   of    the   first   part,    and  (name,    residence,   and  occupation 

<if  the  purchaser,  who  is  the  grantee)  of  the   second  part,  witnesseth,  that 
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the  said  party  of  the  first  part,  by  virtue  df  the  power  and  authority  to  hirr» 
gjiven  in  and  by  the  said  last  will  and  testament,  and  for  and  in  consideration 
of  the  sum  of  lawful  money  of  the  United  States  of 

America,  to  him  in  hand  paid  at  or  before  the  ensealing  and  delivery  of 
these  presents,  by  the  said  party  of  the  second  part,  the  receipt  whereof  is 
hereby  acknowledged,  and  the  said  party  of  the  second  part,  his  heirs, 
executors,  and  administrators,  forever  released  and  discharged  from  the 
same  by  these  presents,  have  granted,  bargained,  sold,  aliened,  released, 
conveyed,  and  confirmed,  and  by  these  presents  do  grant,  bargain,  sell, 
aliene,  release,  convey,  and  contirm  unto  the  said  party  of  the  second  part, 
and  his  heirs  and  assigns  forever,  all  {hej-e  describe  carefully  the  land  or 
premises  granted,  by  inttes  and  bounds,  and  contents  or  quality,  or  boundary 
marks  or  vionu/nents,  and  refer  to  the  deed  of  the  land  to  the  testator,  under 
which  he  held  it.) 

Together  with  all  and  singular  the  edifices,  buildings,  rights,  members, 
privileges,  advantages,  hereditaments,  and  appurtenances  to  the  same  belong- 
ing, or  in  anywise  appertaining,  and  the  reversion  and  reversions,  remainder 
i^nd  remainders,  rents,  issues,  and  profits  thereof.  And  also  all  the  estate, 
right,  title,  interest,  claim,  and  demand  whatsoever,  both  in  law  and  equity, 
which  the  said  testator  had  in  his  lifetime,  and  at  the  time  of  his  decease, 
and  which  the  said  party  of  the  first  part  hath,  by  virtue  of  the  said  last  will 
j.nd  testament,  or  otherwise,  of,  in,  and  to  the  same,  and  every  part  and 
Ijarcel  thereof,  with  the  appurtenances :  To  have  and  to  hold  the  said 
jjremises  above  mentioned  and  described,  and  hereby  granted  and  conveyed, 
or  intended  so  to  be,  with  the  appurtenances,  unto  the  said  party  of  the 
second  part,  and  his  heirs  and  assigns,  to  his  and  their  only  proper  use, 
benefit,  and  behoof  forever.  And  the  said  party  of  the  first  part,  for  himself 
and  for  his  heirs,  executors,  and  administrators,  does  for  himself  and  for  his 
heirs,  executors,  and  administrators,  covenant,  grant,  promise,  and  agree  to 
and  with  the  said  party  of  the  second  part,  and  his  heirs  and  assigns,  that 
the  said  party  of  the  second  part,  his  heirs  and  assigns,  shall  and  lawfully 
may  from  time  to  time,  and  at  all  times  forever  hereafter,  peaceably  and 
quietly  have,  hold,  use,  occupy,  possess,  and  enjoy  all  and  singular  the  said 
hereditaments  and  premises  hereby  granted  and  conveyed,  or  intended  so  to- 
be,  with  their  and  every  of  their  appurtenances,  and  receive  and  take 
the  rents,  issues,  and  profits  thereof,  to  and  for  his  and  their  own 
use  and  benefit,  without  any  lawful  let,  suit,  hindrance,  molestation, 
interruption,  or  denial  whatsoever,  of,  from,  or  by  them  the  said  party 
of  the  first  part,  his  heirs  or  assigns  ;  or  of,  from,  or  by  any  other 
person  or  persons  whomsoever  lawfully  claiming,  or  who  shall  or  may 
lawfully  claim  hereafter,  by,  from,  or  under  him,  or  by,  from,  or  under 
his  right,  title,  interest,  or  estate.  And  that  free  and  clear,  and 
freely  and  clearly  discharged,  acquitted,  and  exonerated,  or  otherw  se 
well  and  sufficiently  saved,  defended,  kept  harmless,  and  indemnified  1  y 
them,  the  said  party  of  the  first  part,  his  heirs  and  assigns,  of,  from,  and 
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against  all  and  all  manner  of  former  and  other  gifts,  grants,  bargains,  sales, 
mortgages,  judgments,  and  nil  other  cliarges  and  incumbrances  whatsoever, 
had,  made,  coinmitted,  executed,  or  done  by  him  the  said  party  of  the  first 
p?.rt,  or  by,  through,  or  with  his  acts,  deeds,  means,  consent,  procurement, 
or  privity. 

In  Witness  Whereof,  the  parties  to  these  presents  have  liereunto  inter- 
changeably set  their  hands  and  seals  the  day  and  year  first  above  written. 
(Signature  of  party  of  the  first  part.)  {Seal.) 

{Sigtiature  of  party  of  the  second  part.)        {Seal.) 
Sealed  and  Delh'ered  in  the  Presence  of 

State  of  ,  ) 

|-  ss. 
County.     ) 

This  day  personally  appeared  before  the  undersigned,  {name  and  office  of 
the  magistrate)  within  and  for  tlie  county  and  State  aforesaid,  {na?/te  of  the 
executor)  executor  of  the  estate  of  {name  of  deceased)  deceased,  who  is  per- 
sonally known  to  me  to  be  the  person  whose  name  as  such  is  subscribed  to 
tie  foregoing  deed,  as  having  executed  the  same,  and  acknowledged  that  he 
had  as  such  executor  subscribed  to  the  foregoing  deed,  as  having  executed 
the  same  and  acknowledged  that  he  had  as  such  executor  executed  the  same 
for  the  <ises  and  purposes  therein  expressed. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and  seal,  at 

iwy  office  in  said  county,  this  day  of  A.D.  I9 

{Signature.)     {Seal.) 

(158.) 

Deed  of  Administrate r  of  Intestate. 

This  Indenture,   Made  this  day  of  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and  between 

{name  and  residence  of~  administrator)  administrator  of  tlie  goods  and 
estate  of  {name  of  intestate)  of  who   died   intestate, 

party  of  the  first  part,  and  {name,  residence,  and  occupation  of  the  grantee^ 
of  the   County   of  and   State  of 

party  of  the  second  part : 

Whei'eas,  at  the  term,  A.D.  19      of  the 

court,  within  and  for  the  County  of  and  State  of 

in  a  certain  petition  or  cause  therein  pending,  in  which  the  said  {name 
of  the  grantor)  administrator  of  the  goods  and  estate  of  {name  of  the 
deceased)  deceased,  was  petitioner,  and  {names  of  the  defendants  7vho 
are  minor  children  of  'he  deceased,  and  0/  the  widow  of  deceased,  atid  of  the 
guardian  of  the  minors)  were  defendants,  the  following  order  and  decree 
were  rendered,  that  is  to  say : 
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State  of  ,) 

)■  ss. 
County.) 

In  Court  Term,  A.D.  19 

{name  of  the  administrator)  administrator  of  the  goods  and 
estate  of  {name  of  deceased)  deceased,  vs.  {names  of  the  defendants,  who 
shonld  be  the  widow  and  heirs  of  the  deceased.) 

And  now  comes  the  petitioner  by  his  solicitor  and  presents  Viis  petition 
herein,  and  it  satisfactorily  appearing  to  the  court  that  the  defendants  have 
been  duly  served  with  summons  herein  by  the  sheriff  of 
county,  and  that  the  defendants  are  non-residents  of  the  State  of 
and  have  been  duly  notified  of  this  proceeding  by  publication  as  required 
by  law,  it  is  therefore  ordered  by  the  court,  that  the  said  defendants  be 
called.  And  they,  being  three  times  solemnly  called,  came  not,  nor  any 
one  for  them,  but  herein  failed  and  made  default;  which  it  ordered  to 
beentered  of  record  ;  and  it  further  appearing  to  the  court  that  the  said 
{names  of  defendants  who  are  minors)  a.re.  minors,  and  have  a  guardian,  \o 
wit,  the  said  {name  of  the  guardian).  And  afterwards  the  said  {name 
if  guardian)  as  such  guardian  comes  and  files  his  answer  herein,  neither 
admitting  nor  denying  the  allegations  in  said  petition  contained,  but  reserv- 
ing the  right  of  said  minor  by  requiring  proof.  And  this  cause  having 
been  brought  on  to  be  heard  upon  the  petition  herein  taken  as  confessed 
by  the  answer  of  said  guardian  and  the  exhibits  and  proofs, 

and  the  testimony  of  {name  of  ti'.e  witness  or  7uitnesses  called  in  the  case) 
witness  duly  sworn,  v.ho  testified  herein  in  oper^  court,  and  it  satisfactorily 
appearing  to  the  court  from  the  evidence  that  the  said  {name  of  the  deceased) 
departed  this  life  on  or  al)out  the  day  of 

A.D.  19  ,  leaving  {name  of  his  widow)  his  widow  and  {name  of  his 
children)  his  children  and  only  heirs  at  law;  that  the  petitioner  herein 
was  duly  appointed  administrator  of  the  goods  and  estate  of  said  {naih^c 
of  deceased)  deceased,  and  that  letters  of  administration  were  duly  grantevl 
to    him   by  this    court,   bearing  date  on  the  day   of 

A.D.  19  ,  and  the  court  having  ascertained  that  said 
petitioner  as  aforesaid  has  made  a  just  and  true  account  of  the  condition 
of  the  estate  of  said  deceased  to  this  court,  and  that  the  personal  estate 
of  said  deceased  is  not  sufficient  for  the  payment  of  the  debts  of  the  said 
{name  of  the  deceased)  deceased  ;  and  the  court  having  found  the  amount  of 
the  deficiency  aforesaid  to  be  the  sum  of  dollars,  besides 

interest  and  costs,  and  it  further  appearing  to  the  court  that  the  said 
{name  oj  the  deceased)  died  seized  of  the  following  described  real  estate. 
situate  in  the  County  of  and  State  of  ,  to 

wit :  {he/e  describe  careftilly  the  land  or  premises  granted^  by  metes  and 
bounds,  and  contents  or  quantity,  or  boundary  marks  or  monuments,  and 
refer  to  the  deed  of  the  land  to  the  deccaoed,  under  which  he  held  it)  and  the 
court  liaving  ascertained  that  it  will  be  necessary  to  sell  the  said  real  estate 
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eo  pay  the  deficiency  aforesaid,  with  the  expenses  of  administration  now  due 
and  to  accrue;  it  is  therefore  ordered,  adjudged,  and  decreed,  that  the  said 
petitioner  proceed,  according  to  law,  to  advertise  and  make  sale  of  the  real 
estate  above  described,  or  as  much  thereof  as  may  be  necessary  to  pay  the 
debts  now  due  from  said  estate,  and  the  costs  of  administration  now  due 
and  to  accrue.  And  it  is  ordered  and  decreed  by  the  court,  tliat  said  sale 
sliall  be  made  on  the  following  terms,  viz. :  {here  set  forth  tJte  terms,  place, 
time,  and  7iianner  of  the  sale  as  prescribed  in  the  decree)  which  terms  shall 
be  distinctly  set  forth  in  all  the  advertisements  of  said  sale. 

It  is  further  ordered  that  upon  such  a  sale  being  made,  that  said  {name 
of  said  administrator)  shall  make  and  execute  to  the  purchaser  or  pur- 
chasers of  said  real  estate,  good  and  sufficient  deed  or  deeds  to  convey  the 
interest  of  said  deceased  therein  at  the  time  of  his  decease,  and  that  said 
{name  of  the  administrator)  report  his  action  in  the  premises  with  all  con- 
venient speed.  And  it  is  further  ordered,  that  his  cause  stand  continued 
for  said  report. 

And  Whereas,  In  pursuance  of  said  order  and  decree,  the  said  parly  of 
the  first  part  did,  on  the  day  of  A.D.  19     , 

between  the  hours  of  ten  o'clock  in  the  forenoon  and  five  o'clock  in  the 
afternoon  of  such  day,  at  {place  of  sale)  expose  to  sale  by  public  vendue, 
to  the  highest  bidder,  the  lands  and  real  estate  so  ordered  to  be  sold,  in  said 
decree,  having  first  given  notice  of  the  time,  terms,  and  place  of  such  sale, 
with  a  description  of  such  lands  and  real  estate,  according  to  the  terms  and 
requirements  of  said  order  and  decree,  and  of  the  statute  regulating  sucli 
sales,  as  will  more  fully  and  at  large  appear  by  the  report  of  such  sale,  madi- 
by  said  party  of  the  first  part,  as  administrator  as  aforesaid,  to  the  said 
court. 

And  "Whereas,  At  such  sale,  the  said  party  of  the  second  part  became 
the  purchaser  of  the  following  described  lands  and  real  estate,  being  th«^ 
highest  bidder  therefor,  at  the  following  price ;  that  is  to  say  {here  stat- 
what  part,  or  the  whole,  of  the  above-described  lands  were  sold,  and  at  ivhat 
price). 

Now  Therefore,  This  indenture  witnesscth.  that  the  said  party  of  the  first 
part,  by  virtue  of  the  order  and  decree  aforesaid,  and  in  consideration  of  the 
premises,  and  for  the  further  consideration  of  the  sum  of  dollars, 

to  him  in  hand  paid  by  the  said  party  of  the  second  part,  the  receipt  of  which  is 
hereby  acknowledged,  has  granted,  bargained,  sold,  and  conveyed,  and  bv 
tliese  presents  does  grant,  bargain,  sell,  and  convey  unto  the  said  party  of  ihe 
second  part,  his  heirs  and  assigns,  the  lands  and  real  estate  last  above 
described  as  having  been  sold  to  the  said  party  of  the  second  part,  to  have 
and  to  hold  the  same  with  all  the  appurtenances  thereunto  belohging,  or  in 
anywise  appertaining,  to  the  only  proper  use,  benefit,  and  behoof  of  the  said 
party  of  the  second  part,  and  his  heirs  and  assigns  forever.  And  the  said 
party  of  the  first  part,  for  the  consideration  aforesaid,  covenants  with  the  saifl 
party  of  the  second  part,  and  his  heirs  and  assigns,  that  he  has  in  all  respects 
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complied  with  the  Drdcr  and  decree  aforesaid,  and  with  the  directions  of  the 
law  generally  in  sucli  case  made  and  provided. 

In  Witness  Whereof,  The  said  party  of  the  first  part  as  administrator 
as  aforesaid,  has  hereunto  set  his  hand  and  seal  the  day  and  year  first  above 
written. 

{Signature.)         {Seal.) 
Administrator  of  {name  of  deceased)  as  aforesaid. 

In  Presence  of 


V  ss. 


State  of 

County.  ) 
This  day  personally  appeared  before  the  undersigned. 


within  and  for  the  county  and  State  aforesaid,  executor 

of  the  estate  of  {name  of  deceased)  deceased,  who  is  personally  known  to  me 
to  be  the  person  whose  name  as  such  is  subscribed  to  the  foregoing  deed, 
3  s  having  executed  the  same,  and  acknowledged  that  he  had  as  such  execu- 
*or  subscribed  to  the  foregoing  deed,  as  having  executed  the  same,  and 
Acknowledged  that  he  had  as  such  executor  executed  the  same  for  the  uses^ 
ind  purposes  therein  expressed. 

In  V/itness  Whereof,  I  have  hereunto  set  my  hand  and  seal, 

4t  my  office  in  said  county,  this  day  of  A.D.  19 

{Signature.)     {Seal.) 

aeo.) 

Deed  of  Referee  on  Foreclosure,  in  use  in  the  Middle 

States. 

This  Indenture,  Made  the  day  of  in  the  year 

^ne   thousand    nine   hundred  and  between  {name  and  resi- 

dence of  the  referee  and  grantor)., -Sl  referee  duly  appointed  as  hereinafter 
mentioned,  of  the  first  part,  and  {name.,  residence,  and  occupation  of  the 
grantee)  of  the  second  part. 

Whereas  at  a  Term  of  the         {natne  of  the  court)  court,  on 

the  day  of  one  thousand  eight  hundred  and  it 

was  among  other  things  ordered  and  adjudged  by  the  said  court,  in  a  certain 
action  then  pending  in  the  said  court,  between  {names  of  plaintiff  and 
defendant  in  the  action). 

That  all  and  singular  the  mortgaged  premises  mentioned  in  the  complaint 
in  said  action,  and  in  said  judgment  described,  or  so  much  thereof  as  might 
be  sufficient  to  raise  the  amount  due  to  the  plaintiff  for  princiixil,  interest, 
r.nd  costs  in  said  action,  and  which  might  be  sold  separately,  without  mate- 
rial injury  to  the  parties  interested,  be  sold  at  public  auction,  according  to 
the  course  and  practice  of  said  court,  by  or  under  the  direction  of  the  said 
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party  of  the  first  part  as  referee  thereby,  duly  appointed  for  that  purpose  ; 
that  the  said  sale  be  made  {here  state  the  directions  in  the  order  of 
court  as  to  the  place  and  time  of  the  sale)  WraX  the  said  referee  give  iMiblic 
notice  of  the  time  and  place  of  such  sale,  according  to  the  course  and 
j)ractice  of  said  court,  and  that  any  of  tlie  parties  in  said  action  might 
l)ecome  a  purchaser  or  purchasers  on  such  sale  ;  that  the  said  referee  execute 
to  the  purchaser  or  purchasers  of  the  said  mortgaged  premises,  or  such 
part  or  parts  thereof  as  should  be  sold,  a  good  and  sufficient  deed  or  deeds 
of  conveyance  for  the  same. 

And  "Whereas,  the  said  referee,  in  pursuance  of  tlie  said  judgment  of 
the  said  court,  did  on  the  day  of  one  thousand  eight 

hundred  and  sell  at  public  auction  at  {the  plate  of  sale)  the 

premises  in  the  said  judgment  mentioned,  due  notice  of  the  time  and  place 
of  such  sale  being  first  given,  agreeably  to  the  said  judgment  ;  at  which  sale 
the  premises  hereinafter  described  were  struck  off  to  the  said  party  of  the 
second  part  for  the  sum  of  dollars,  that 

being  the  highest  sum  bidden  for  tliesame.  Now  this  indenture  witnesseth 
that  the  said  referee,  the  party  of  the  first  part  to  these  presents,  in  order 
to  carry  into  effect  the  sale  so  made  by  him  as  aforesaid,  in  pursuance  ol 
the  judgment  of  said  court,  and  in  conformity  to  the  statute  in  such  case 
made  and  provided,  and  also  in  consideration  of  the  premises,  and  of  tlie 
said  sum  of  money  so  bidden  as  aforesaid,  being  first  duly  paid  by  tlie  said 
party  of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged,  hath 
bargained  and  sold,  and  by  these  presents  doth  grant  and  convey  unto  the 
said  party  of  the  second  part,  the  premises  aforesaid,  situate,  bounded,  and 
described  as  follows  {describe  here  the  premises  sold  as  directed  in  Form  107). 

To  Have  and  to  Hold  all  and  singular  the  premises  aliove  mentioned 
and  described,  and  hereby  conveyed,  or  intended  so  to  be,  unto  the  said  party 
of  trie  second  part,  his  heirs  and  assigns,  to  and  for  his  and  their  on^y 
proper  use,  benefit,  and  behoof. 

In  Witness  Whereof,  The  said  referee  as  aforesaid,  halli 

hereunto  set  his  hand  and  seal,  the  day  and  year  first  above  written. 

{Signature.)    {Seal.) 

Sealed  and  Delivered  in  the  Presence  of 


State  of 


>  ss. 

JNTY.  ) 


County. 

On  the  day  of  one  thousand  eight  hundred  and 

before  me  came  known  to  me  to  be  the  individual 

described  in,  and  who  executed  the  above  conveyance,  and  acknowledged 
that  he  executed  the  same. 

{Signature.) 
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(161.) 
Deed  of  Collector  of  Taxes. 

To  all  Persons  to  whom  these  Presents  shall  come,  I,  {natfu 

of  collector)  of  in  the  County  of  and  State  of 

collector  of  taxes  for  said  town  of  duly  chosen  and  qualified  at 

the  last  annual  meeting  of  the  inhabitants  of  said  town,  held  on  the 
day  of  last  past  sends  greeting  : 

Whereas,  the  assessors  of  said  town  of  {name  of  the  town)  in  their  list 
of  assessments  committed  to  me,  the  said  {name  of  the  collector)  to  collect, 
have  assessed  {natnc  of  the  party  for  whose  taxes  the  land  is  sold)  a 
resident  owner  of  a  certain  tract  of  land  situated  in  said 
bounded  and  described  zs  ioWows,  viz.  {describe  the  premises  as  directed  in 
form  107)  the  sum  of  {amount  of  tax)  and  ^-^^  dollars,  as  a  tax  on  said 
premises  for  the  year  eighteen  hundred  and 

And  "Whereas  I,  the  said  {name  of  collecto7-)  have  demanded  payment  of 
said  tax  of  {natne  of  party  taxed)  more  than  fourteen  days  before  proceeding 
to  advertise  and  sell  as  hereinafter  set  forth. 

And  Whereas,  the  said  {name  of  the  party  taxed)  has  given  no  written 
authority  to  any  inhabitant  of  said  town,  as  his  attorney  to  pay  the  tax  im 
j)Osed  on  said  land,  and  no  mortgagee  of  said  land  has  given  written  notice 
to  the  clerk  of  said  town,  that  he  the  said  mortgagee  holds  a  mortgage 
thereon,  nor  given  written  authority  to  any  inhabitant  of  said  town  as  his 
attorney,  to  pay  said  tax. 

And  Whereas,  I,  tlie  said  having  given  public  notice  of  the 

time  and  place  of  sale  of  the  said  land,  for  the  non-payment  of  said  tax,  by 
an  advertisement  thereof  three  weeks  successively,  in  the  newspaper  called 
the  printed  and  published  in  in  said  county,  the 

last  publication  of  said  advertisement  being  one  week  before  the  time  oi 
said  sale  :  also  by  posting  a  Hke  notice  on  said  land  three  weeks  before  the 
time  of  said  sale  ;  and  also  by  posting  a  like  notice  (hei'e  state  whatever 
other  places  the  notice  was  posted  at)  being  two  puljlic  places  in  said  town, 
three  weeks  before  the  time  of  said  sale,  which  notices  severally  contained 
the  name  of  the  said  {name  of  the  party  taxed)  and  the  amount  of  the  ta.x: 
assessed  on  said  land  ;  also  a  substantially  accurate  description  of  said  land, 
did.  on  the  day  of  instant,  pursuant  to  the  authority 

and  notice  aforesaid,  no  person  appearing  to  pay  said  tax,  and  it  being  the 
opinion  of  me,  that  the  said  land  could  not  l)e  conveniently  divided  and  a 
part  thereof  set  off  without  injury  to  the  residue,  and  judging  it  to  be  most 
for  the  public  interest  to  sell  the  whole  of  said  land,  sell,  at  public  auction, 
the  said  land  above  described,  to  {name  of  purchaser  and  grantee)  iox  the 
sum  of  and  yjy^  dollars,  he  being  the  highest  bidder  therefor. 

Now  Therefore  Know  Ye,  that  I,  the  said  {name  of  the  collector)  by 
virtue  of  the  authority  in  me  vested  as  aforesaid,  and  in  consideration  of 
the  aforesaid  sum  of  and  ^^-^  dollars,  to  me  paid  by  the  said  {name 
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of  the  purchaser)  i\\t  receipt  whereof   is  hereby  acknowledged,  do  herel-v 
give,  grant,  bargain,  sell,  and  convey  unto  the  said  all  that  said 

tract  or  parcel  of  land  above  mentioned  and  described,  with  the  appurte- 
nances thereto  belonging. 

To  Have  and  to  Hold  the  same  to  him.  the  said  grantee,  his  heirs  and 
assigns,  to  his  and  their  use  and  behoof  forever;  subject,  nevertheless,  to 
the  right  of  redemption,  according  to  law. 

And  I,  the  said  grantor,  do  covenant  with  the  said  grantee,  his  heirs  and 
assigns,  that  in  making  the  said  sale  as  above  set  forth,  I  have  complied 
with,  observed,  and  obeyed  all  the  provisions  of  law  for  the  sale  of  real 
estate  for  the  non-payment  of  taxes. 

In  Witness  Whereof,   I,  the  said  collector,  have  hereto  set  my 

hand  and  seal,  this  day  of  in  the  year  nineteen  hundred 

and 


Executed  and  delivered  in  presence  of 
State  of 


{Signature)         {Seal) 


SS. 
County.  )  A.D.  19 

Then  personally  appeared  the  above-named  collector,  and 

acknowledged  the  above  instrument  to  be  his  free  act  and  deed. 

Before  me,  fustice  of  the  Peace. 

(162.) 

Deed  of  Assignee,  in  use  in  the  "Western  States. 

This  Indenture,  Made  this  day  of  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  (A.D.  19      ) 

between  {name,  residence,  and  occupation  of  the  assignee  who  is  the  grantor) 
as  assignee  of  {name,  residence,  and  occupation  of  assignor)  of  the  one  part, 
and  {name,  residence,  and  occupation  of  the  purchaser  who  is  grantee)  of  the 
other  part : 

Whereas,  The  said  {name  of  the  assignor)  l)eing  lawfully  seized  in 
his  demesne,  as  of  fee,  among  other  things,  of  and  in  a  certain  lot,  piece,  or 
parcel  of  ground,  situate  in  the  County  of  and  State  of 

known  and   descril)ed   as   follows,  to   wit  {here  describe  the  premises  as  in 
Form  107).     And  being  so  thereof  seized,  did,  on  or  about  the 
day  of  A.D.  one  thousand  eight  hundred  and  (A.D.  19    ), 

enter  into  a  written  contract  with  the  said  party  of  the  second  part  for  tlie 
sale  of  the  above-described  premises  for  the  sum  of  dolLirs. 

And  Whereas,  The  said  {name  of  the  assignor)  did,  by  his  certain  deed 
of  assignment,  bearing  date  the  day  of 

A.D.  19  ,  grant,  bargain,  sell,  aliene,  remise,  release,  convey,  assign, 
transfer,  and  set  over  (with  otlier  property)  the  above-described  lot,  piece,  or 
parcel    of  ground    unto    the    said    party  of  the    first   part,    his   successors. 
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executors,  administrators,  and  assigns  forever,  in  trust  i.evcitheless,  to  and 
for  the  uses  and  intent  and  purposes  in  said  deed  of  assignment  mentione'i 
and  set  forth,  reference  thereto  being  had  may  tully  and  at  large  appear : 
which  said  deed  of  assignment  is  recorded  in  Book  P'lge 

of  deeds,  in  the  office  of  (the  cleil<  of  the  Circuit  Court  of  said 
county,  and  ex-officio  recorder  of  deeds). 

And  Whereas,  The  said  assignor  did  not  comply  with 

the  said  contract  before  the  execution  and  delivery  of  the  said  deed  ot 
assignment  to  the  said  party  of  the  first  part. 

Now  this  Indenttire  Witnesseth,  That  the  said  {iitDiie  of  the  assignet 
and  grantor)  assignee  of  said  {name  oj^  the  assignor)  for  and  in  con- 
sideration of  the  sum  of  dollars  (being  the  balance 
of  the  purchase  money  and  interest  due  on  said  contract),  unto  him  in  hand 
paid  by  the  said  party  of  the  second  part,  at  and  before  the  ensealing  and 
delivery  hereof,  the  receipt  whereof  is  hereby  acknowledged  by  these  jires- 
ents,  does  grant,  bargain,  sell,  aliene,  release,  and  confirm  unto  the  said  party 
of  the  second  part,  and  his  heirs  and  assigns,  all  the  above  mentioned  ano 
described  lot,  piece,  or  parcel  of  grou:.d,  together  with  all  and  singular  the 
rights,  hereditaments,  and  appurtenances  thereunto  belonging  or  in  anywise 
appertaining,  and  all  the  estate,  right,  title,  interest,  propert}-,  claim,  and 
demand  whatever,  that  he  the  said  assignor  had  and  heid  at  and  immediately 
before  the  execution  and  delivery  of  the  said  deed  of  assignment  to  said 
party  of  the  first  part,  and  also  all  the  right,  title,  interest,  property,  claim, 
and  demand  whatever,  that  the  said  party  of  the  first  part  acquired  in,  under 
or  by  virtue  of  the  said  deed  of  assignment  by  said  assignor,  to  him,  the 
said  party  of  the  first  part.  To  have  and  to  hold  the  same,  together  with  afJ 
and  singular  the  appurtenances  and  privileges  thereunto  belonging,  or  iu 
anywise  appertaining,  and  all  the  estate,  right,  title,  interest,  and  claim  what- 
soever, either  in  law  or  equity,  that  said  assignor  h?d  and  held  at  the  time  cf 
and  immediately  preceding  the  execution  and  delivery  of  said  deed  of 
assignment  to  the  said  party  of  the  first  part,  and  all  the  right,  title,  interest, 
and  claim  whatsoever  of  the  said  party  of  the  first  part,  either  in  law  or 
equity,  to  the  only  proper  use,  benefit,  and  behoof  of  the  said  party  of  the 
second  part,  his  heirs  and  assigns  forever. 

In  Witness  Whereof,  The  said  party  o?  the  first  part  has  hereunto  se? 
his  hand  and  seal,  the  day  and  year  first  above  written. 

{Signature  of  Assignee^     (Seal.) 

State  of  1 

>  ss. 
County.  ) 

I,  a  m  and  for  said  county,  in  th  - 

State  aforesaid,  do  hereby  certify  that  who  is  oersonally 

known  to  me  as  the  real  person  whose  name  is  subscribed  to  the  wiihia  aeeJ., 
appeared  before  me  this  day,  in  person,  and  acknowledged  that  he  executed 
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and  delivered  the  said  deed,  as  his  free  and  voluntary  act,  for  the  uses  and 
purj>oses  therein  set  forth. 

Given  under  my  hand  and  seal  this  day 

of  in  the  year  of  our  Lord  one  thousand  nine  hundred  and 

{Signature.)    {Seal.) 
(163.) 

Acknowledgment  of  Grantor  and  "Wife  identified,  before 
Commissioner  for  another  State. 

State  of  ">  • 

y  ss. 
County  of  ) 

Be  it  Remembered,  That  on  the  day  of 

one  thousand  nine  hundred  and  before  me, 

commissioner  for  the  State  of  {name  of  the  State  of  which  he  is  commis- 
sioner) resident  in  the  of  ,  duly  appointed, 
commissioned,  and  sworn  to  take  acknowledgments  and  proof  of  deeds  and 
other  writings  in  the  State  of  ,  to  be  used  or  recorded  \xx 
the  said  State  of  {natne  of  the  State  of  which  he  is  commissioner)  and 
to  administer  oaths  and  affirmations,  and  to  take  depositions  in  said  State  ol 

,  to  be  used  within  th**  said  State  of 
appeared  {name  of  graritor)  and  {tianie  of  wife  of  grantor)  his  wife,  who  ara 
satisfactorily  proven  to  me  to  be  the  individuals  described  in,  and  who  cxc* 
cuted  the  within  deed,  from  said  {name  of  grantor)  2ind  wife  to  {name  of 
grantee)  by  the  oath  of  {witnesses  to  their  identity)  who  being  by  me  duly 
cautioned  and  sworn,  deposed  that  he  knew  them,  the  individuals,  then 
present,  to  be  the  persons  described  in,  and  who  executed  the  within 
deed.     The  said  and  his  wife,  then 

and  there  acknowledged  to  me  that  they  executed  the  said  deed  for  the 
purposes  therein  mentioned;  and  the  said  {tiame  of  the  wife)ht\x\g  exam- 
ined by  me  privily,  and  apart  from  her  said  husband,  and  the  contents  and 
effect  of  the  said  deed  being  by  me  first  duly  explained  to  her,  did  then  and 
there  acknowledge  tliat  she  executed  the  same  for  the  purposes  therein 
mentioned,  freely  and  without  compulsion  of  or  from  her  said  husband. 

In  Witness  Whereof,  1  have  hereunto  set  my  hand  and  affixed  the  seal 
of  my  office,  on  the  day  of  in  the  year 

of  ovir  Lord  one  thousand  nine  hundred  and 

{Signature.)    {Seal.) 

Dominion  of  Canada. 

The  two  Canadas  were  separated  as  to  civil  rights  in  1791, 

and  the  French  laws  were  allowed  to  remain  in  force  in  Lower 

Canada,  while  the  civil  laws  of  England  were  declared  to  be  in 

fc;rce  in  Upper  Canada.     Now,  both  of  these  provinces,  and  with 

34 
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them  nearly  all  the  other  British  provinces  in  North  America, 
are  consolidated  into  the  Dominion  of  Canada.  But  the  same 
distinction  of  law  continues  to  a  considerable  extent.  In  the 
Province  of  Quebec,  formerly  Lower  Canada,  the  principles, 
forms,  and  usages  of  the  French  law  prevail  largely ;  while,  in 
the  other  provinces,  the  common  law  of  England  prevails,  as  in 
the  United  States  generally,  and  the  forms  and  usages  are  sub- 
stantially«6imilar  in  all  of  them. 

We  give  selected  forms  of  deeds  of  grant  and  Sc.  \  mort- 
gages, and  leases,  from  different  provinces,  which  we  believe 
will  suffice  for  practice  generally  throughout  the  Dominion. 
There  are  certain  provisions,  which,  though  not  universal,  are 
prevalent,  and  would  always  be  safe  and  prudent.  Deeds  con- 
veying land  are  now  almost  universally  registered,  and  there 
should  be  a  subscribing  witness,  who  declares  in  an  affidavit  his 
name,  residence,  and  occupation,  and  makes  oath  :  i.  To  the  exe- 
cution of  the  original,  and  of  the  duplicate,  if  there  be  one.  2.  To 
the  place  and  date  of  execution.  3.  That  he  knew  the  parties 
to  the  instrument,  or  one  or  more  of  them,  as  the  case  may  be. 
If  the  deed  be  made  in  Quebec,  it  should  be  executed  before  a 
judge,  or  prothonotary,  or  the  clerk  of  the  Circuit  Court,  or  a 
commissioner  empowered  to  take  affidavits,  or  a  notary  public. 

(164.) 
Deed  of  Land  in  use  in  the  Province  of  Ontario. 

This  Indenture,  Made  {in  duplicate)  the  day  of 

one  thousand  nine  hundred  and  in  pursuance  of  the  Act 

respecting  short  forms  of  conveyances,  between  (Jiere  iitsert  the  uanie,  occu- 
Pation,  and  reside/ice  of  the  grantor  or  grantors)  of  the  first  part,  and  {here 
insert  the  name,  occupation,  and  residence  of  the  grantee  or  grantees)  of  the 
second  part, 

Witnesseth,   That  in  consideration  of  {here  insert  the  price  paid)  of 
lawful  money  of  Canada,  now  paid  by  the  said  part     of  the  second  part  to 
{•:&  said  part     of  the  first  part  (the  receipt  whereof  is  hereby  by 
acknowledged),   the  said   part     of   the  first  part  do     grant  unto  the  said 
part      of  part.  heirs  and  assigns  forever,  all  and  singular 

ill  certain  parcel  or  tract  of  land  and  premises  situate,  lying  and  being 
[here  insert  a  description  of  the  premises  sold,  substantially  the  same  as  in 
Eorm  107). 

To  Havf»  a»jd  to  Hold  unto  the  said  part     of  the  part, 
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heirs  and  assigns,  to  and  for  their  sole  and  only  use  forever : 

subject,  nevertheless,  to  the  reservations,  limitations,  provisos,  and  condi- 
tions expressed  in  the  original  grant  thereof  from  the  Crown.  And  the  said 
part     of  the  first  part  release  to  the  said  part     of  the  part  all 

claims  upon  the  said  lands. 

In  Witness  Whereof,  The  said  parties  hereto  have  hereunto  set  their 
hands  and  seals. 

{Signatures.)     (Seals.) 
Signed,  Sealed,  and  Delivered  in  the  Presence  of 

County  of  to  wit: 

I,  make  oath  and  say:  i.  That  I 

was  personally  present  and  did  see  the  within  instrument  and  duplicate 

duly  signed,  sealed,  and  executed  by 
the  part      thereto.     2.  That  the  said  instrument  and  duplicate  were  executed 
at  the  .     3.  That  I, 

know  the  said  part  .  4.  That  I  am  a  subscribing  witness  to  the  said 
instrument  and  duplicate. 

Sworn  before  me  at  the  of  in  the  County  of 

this  day  of  in  the  year  of  our  Lord  18     , 

A  Commissioner  for  taking  affidavits  in  B.  R.,  Sr*c. 

(105.) 

Deed  of  Land  with  Mortgage  Back  to  secure  the  Price,  in 
use  in  the  Province  of  Quebec. 

On  This  Day,  the  of  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  before  the  undersigned  public 

notar  ,  duly  commissioned  and  sworn,  in  and  for  the  heretofore  Province 
of  Lower  Canada,  now  the  Province  of  Quebec,  in  the  Dominion  of  Canada, 
residing  in  the  city  of  Montreal,  in  the  said  Province,  personally  appeared 
{name,  residence,  and  occupation  of  the  grantor  or  grantors)  who  acknowl- 
edged and  confessed  to  have  bargained,  sold,  assigned,  transferred,  and 
made  over,  and  by  these  presents  do  bargain,  sell,  assign,  transfer,  and 
make  over,  from  henceforth  and  forever,  with  promise  of  warranty  against 
all  gifts,  dowers,  mortgages,  substitutions,  alienations,  and  other  hindrances 
whatsoever,  to  {name,  residence,  and  occupation  of  the  grantee  or  grantees) 
part     to  these  presents,  and  accepting  thereof,  for  heirs  and  assigns, 

{the  description  of  the  premises  cotiveyed substantially  as  in  Form  107,)  witli 
all  and  every  the  members  and*  appurtenances  thereunto  belonging,  of  all 
which  the  said  purchaser  declare  to  have  a  perfect  knowledge,  as  having 
seen  and  viewed  the  same,  and  therewith  content  and  satisfied.     Which 

said  vendor  lawfully  seized  thereof,  by  virtue  of  a  good  and 

sufficient  title,  the  same  having  been  acquired  {here  give  a  brief  but  accurate 
account  or  abstract  of  the  title).  The  aforesaid  hereby  bargained  and  sold 
lot     ,  piece     ,  or  parcel     of  land  and  premises. 
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To  Have,  Hold,  Use,  and  Enjoy  the  aforesaid  bargained  and  sold 

and  premises,  with  their  rights,  members,  and  appur- 
tenances, unto  the  said  heirs  and  assigns,  as  their  own  proper  freehold 
forever,  by  virtue  of  these  presents,  to  enter  upon  and  take  possession  of  the 
aforesaid  and  premises  .  The  present 
bargain  and  sale  is  made  in  manner  as  aforesaid,  for  and  in  consideration  of 
the  sum  of 

And  for  Security  of  the  due  and  faithful  payment  of  the  said  balance  of 
consideration  money  and  interest,  the  hereby  bargained  and  sold  lot     of 

and  premises,  are,  by  these  presents,  specially,  and  by  privilege  oi 
bailleur  de  fonds,  mortgaged  and  hypothecated. 

And,  as  further  security,  the  said  purchaser  do  hereby  bind  and 
oblige  immediately  to  insure  and  to  keep  constantly  insured  at 

own  cost  and  expense  against  loss  by  fire,  with  such  insurance  com- 
pany or  companies  as  the  said  vendor  or  representatives  may  approve 
of,  for  a  sum  of  money  equal  to  the  amount  of  the  piesent  obligation,  the 
house  and  other  buildings  erected  on  the  above-described  piece  and  parce' 
of  land,  and  to  transfer  to  the  said  vendor  and  representatives  the  policy  oi 
policies  of  such  insurance  and  insurances,  together  with  the  sum  of  monej 
thereby  insured,  the  whole  as  long  as  any  part  or  portion  of  the  said  amount 
in  principal  or  interest  may  remain  unpaid.  Failing  which,  the  said  vendoi 
heirs  and  assigns,  shall  have  the  right  to  do  so,  and  the  said  pur 
chaser  heirs  and  representatives,  shall  be  bound  to  repay  on  demand 
to  the  said  vendor  heirs  and  assigns,  all  suth  sum  and  sums  of  money 
which  he  or  they  may  have  expended  in  so  doing ;  and  for  security  thereof 
the  said  premises  are  hereby  further  hypothecated  to  the  extent  of 

And  in  consideration  of  the  premises,  the  said  vendor  do  hereby  trans- 
fer and  set  over  to  the  said  purchaser  all  right  of  property,  claim,  title, 
interest,  demand,  seizin,  possession,  and  other  rights  whatsoever,  which  the 
said  vendor  can  have,  demand,  or  pretend  in  or  upon  the  aforesaid  hereby 
bargained  and  sold  lot     ,  piece     ,  or  parcel     of  land  and  premises  of  which 

hereby  divest  in  favor  of  the  said  purchaser 

heirs  and  assigns  consenting  and  agreeing,  that  the  said  purchaser  be,  and 
remain  seized  and  invested  with  the  full  and  entire  possession  thereof,  and 
for  that  purpose,  do  hereby  constitute  the  bearer  of  these  presents  Attor- 
ney, to  whom  give  all  necessary  power  and  authority  to  that  effect, — 
/^or  thus,  6-»c". 

And  at  the  making  and  passing  of  these  presents  also  personally  appeared 
and  intervened  Dame  '      wife  of  the  said 

by  her  said  husband  duly  and  specially  authorized  for  all  and  every  the 
effects  and  purposes  hereof;  who,  after  having  had  and  taken  communication 
of  the  foregoing  deed  of  sale,  declared  to  have  renounced,  as  by  these  pres- 
'ents,  she  doth,  as  well  in  her  own  name  and  behalf,  as  for  and  in  the  name 
nnd  on  behalf  of  her  child  or  children  born  or  to  be  born,  issue  of  her  mar- 
riage with  the  said  renounce  to  all  dower  and  all  right  and 
title  of  dower,  soit  coutu?nier  on  prefix  vvliich  she,  the  sL.d 
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might  or  of  right  ought  to  have  or  claim  in  or  upon  the  above-described  and 
hereby  bargained  and  sold  lot,  piece,  or  parcel  of  Innd  and  premises,  of  whicli 
she  hereby  divests  herself  and  her  said  children,  declaring  the  said  property 
;ind  every  part  thereof,  hereby  freed,  cleared,  and  discharged  of  and  from  all 
her  said  rights  of  dower,  and  all  other  her  matrimonial  rights  and  claims, 
whether  legal,  stipulated,  or  customary. 

And  for  the  execution  of  tl^ese  presents,  and  of  every  the  i)remises,  the 
jaid  parties  have  elected  their  domicil  at  the  place  above  mentioned, 
(V/iere,  etc. — A'otwitJistandiiig.,  etc. — Pioi/iisiiii^,  etc. — Ob/iging,  etc. — Re- 
tduHcing.,  etc. 

Po^e    and    Passed    at    the    said    city   of    Montreal,    in    tlie    office   of 
the  said  Notary,  on  the  day,  nionlli,  and  year  first  before  written, 
n  the  noon,  and  signed  by  the  said  with, 

md  in  the  ptestnce  of  said  Notary,  also  hereunto  subscribing,  these  pres- 
ents having  been  hrsi-  ».hily  read  and  executed  under  the  number 
thousand  hundred  and 

(166.) 

Deed  of  Land  wita  Covenants  and  Release  of  Do^wer,  in 
use  in  the  ProviDco  of  Ontario. 

This  Indenture,  Made  {in  duplicatt^  irte  day  of 

in  the  year  of  our  Lord  one  thousand  nine  huudred  and  in 

pursuance  of  the  Act  respecting  short  forms  of  corveyances,  between  (here 
insert  the  na>ne,  residence,  and  occupation  of  the  gyc.ntor  or  grantors)  of 
the  first  part  (Jiere  insert  the  name  of  the  wife  of  the  grantor),  wi  of  the 
said  part  of  the  first  part  ;  of  the  second  part;  ^nd  {nere  insert  the  name, 
residence,  and  occupation  of  the  grantee  or  grantees)  of  the  tiiird  pprt. 

Witnesseth,  That  in  consideration  of  of  la-vful  money  of 

Canada,  now  paid  by  the  said  part  of  the  third  part,  to  the  saitl  part  of  the 
first  part  (the  receipt  whereof  is  hereby  by  acknowledged),  he     the  said 

part     of  the  first  part,  do     grant  unto  the  said  part     of  the  third  part, 
heirs  and  assigns  forever,  all  and  singular  th      certain  parcel      or  tract     of 
(and     and  premises  situate,  lying,  and  being  {here  insert  the  description  of 
the  premises  conveyed,  subsiantially  as  in  Form  107). 

To  Have  and  to  Hold  unto  the  said  part      of  the  third  part,  heirs 

and  assigns,  to  and  for  and  their  sole  and  only  use     forever;  subject, 

nevertheless,  to  the  reservations,  limitations,  provisos,  and  conditions  ex- 
pressed in  the  original  grant  thereof  from  the  Crown. 

The  said  part       of  the  first  part  covenant       with  the  said  part       of  the 
third  part  that  he     ha     the  right  to  convey  the  said  lands  to  the  said  part 
of   the  third  part,  notwithstanding  any  act  of  the  said  part         of  the  first 
part. 

And  that  the  said  part  of  the  third  part  shall  have  quiet  possession  of 
the  said  lands,  free  from  all  incumbrances. 
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And  the  said  part  of  the  first  part  covenant  with  the  said  part  of  the 
third  part,  that  will  execute  such  further  assurances  of  the  said  lands  as 
may  be  requisite. 

And  the  said  part  of  the  first  part  covenant  with  the  said  part  of  the 
third  part,  that     he     ha     done  r.o  act  to  encumber  the  said  lands. 

And  the  said  j^art  of  the  first  part  release  to  the  said  part  of  the  third 
part  all  claims  upon  the  said  lands. 

And  the  said  part  of  the  second  part,  wi  of  the  said  part  o£  the  first 
part,  hereby  bar  dower  in  the  said  lands. 

In  Witness  "Whereof,  The  said  parties  hereto  have  hereunto  set  their 
hands  and  seals. 

Signed,  Sealed,  and  Delivered  in  the  Presence  of 

Received,  on  the  day  of  the  date  of  this  Indenture,  from  the  said  part 
of  the  third  part,  the  sum  of  being  the  full  consid- 

eration therein  inentioned. 
{Witness) 

County  OF  to  wit : 

I,  of  the  in  the  County  of  make 

oath  and  say:  i.  That  I  was  personally  present  and  did  see  the  within  in- 
strument and  duplicate  thereof  duly  signed,  sealed,  and  executed  by 

the  part     thereto.     2.  That  the  said  instrument  and  duplicate 
were  executed  at  the  3.  That  I,  know  the  said 

part  .  4.  That  I  am  a  subscribing  witness  to  the  said  instrument  and 
duplicate. 

Sworn  before  me  at  in  the  County  of 

this  day  of  in  the  year  of  our  Lord  19 

A  Commissioner  for  taking  Affidavits  in  B.  /?.,  etc* 

(167.) 
Deed  of  Grant  and  Quitclaim,  for  General  Use. 

This  Indenture,  Made  the  day  of  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and  between 

(name,  residence,  and  occupation  of  the  grantor)  of  the  one  part,  and 
{name,  residence,  and  occupation  of  the  grantee)  of  the  other  part,  witnesseth 
that  for  and  in  consideration  of  the  sum  of  of  lawful  money  of 

to  the  said  in  hand  well  and  truly 

paid  by  the  said  at  or  immediately  before  the  sealing 

and  delivery  of  these  presents  (the  receipt  whereof  the  said 

do      hereby  acknowledge,  and  of  and  from  the  same,  and  every 
part  thereof,  do     acquit,  release,  and  discharge  the  said 
heirs,  executors,  administrators,  and  assigns  forever  by  these  presents) 

the  said  hath  granted,  released,  and  confirmed, 

and  by  these  presents  doth  grant,  release,  and  confirm  to  the  said  party  of 
the  first  pirt.     {Here  describe  carefully  the  premises  conveyed). 
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Together  with  all  and  every  the  rip:;hts,  privileges,  easements,  advant- 
ages, and  appurtenances  whatsoever,  to  the  said  hereditaments  belongin<r, 
or  in  anywise  appertaining,  or  thereunto  now  or  heretofore  holden,  used. 
occupied,  or  enjoyed. 

To  Have  and  to  Hold  the  said  messuages  and  tenements,  land  and 
hereditaments,  and  all  and  singular  other  the  premises  hereinbefore  granted, 
appointed,  and  released,  or  expressed  and  intended  so  to  be,  with  their  a]> 
purtenances,  unto  and  to  t'.ie  u  e  of  the  said  heirs  and 

assigns  forever.  Subject,  nevertheless,  to  the  quit-rents  to  become  due, 
exceptions,  reservations,  covenants,  and  conditions  in  the  original  grants  or 
letters-patent  of  the  said  premises  reserved  and  contained. 

And  the  said  do  hereby  for  heirs,  executors,  and 

administrators,  covenant,  promise,  and  agree  with  and  to  the  said 

heirs  and  assigns,  in  manner  and  form  following  ;  that  is  to  say,  that 
it  shall  and  may  be  lawful  to  and  for  the  said  heirs  and 

assigns,  from  time  to  time,  and  at  all  times  hereafter,  peaceably  and  quietly 
to  enter  into  and  upon,  and  to  have,  hold,  occupy,  possess,  and  enjoy  the 
said  messuages,  lands,  and  other  heraditaments  hereinbefore  granted  and 
released,  or  expressed  and  intended  so  to  be,  with  their  appurtenances,  and 
to  receive  and  take  the  rents,  issues,  and  profits  theieuf,  and  of  every  part 
thereof,  to  and  for  his  and  their  proper  use  and  benefit,  without  the  lawful 
let,  suic,  trouble,  denial,  eviction,  interruption,  claim,  or  demand  whatsoever, 
of  or  by  the  said  heirs  or  assigns,  or  of  or  by  any 

other  person,  lawfully  or  equitably  claiming  or  to  claim,  by,  from,  or  under, 
or  in  trust  for  liim,  them,  or  any  of  them. 

In  Witness  "Whereof,  I,  the  said  {name  of  the  grantor),  have  hereunto 
subscribed  my  name  and  affixed  my  seal,  at  on  the  day 

of  in  the  year  of  our  Lord 

{Name  of  Grantor^     [Seal.) 
Executed  and  Delivered  in  Presence  of 
{Names  of  witnesses.) 
% 

Received,  on  the  day  of  the  date  of  the  within  written  Indenture,  of  and 
from  within  named,  the  sum  of  of  lawful 

current  money  of  being  the  full  consideration  money  within  men- 

tioned, to  be  paid  by  to 

Witness. 

This  Deed  was  acknowledged  before  me  by  therein 

named  apart  from  her  husband,  to  have  been  voluntarily  executed  by  her, 
and  that  she  was  aware  of  the  nature  of  the  contents  thereof. 

Dated  this  day  of  A.D.  19 

J.  P.  for  County. 
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(168.) 

Deed  of  Grant  of  Sale  of  Land,  in  use  in  Prince  Edward 

Island. 

This  Indenture,  Made  the  day  of  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and  between  {name, 

residence,  and  occupation  of  the  gr.mtor)  of  the  one  part,  and  {name,  resi- 
dence, and  occupation  of  the  grantee)  of  the  otiier  part, 

Witnesseth,  That  for  and  in  consideration  of  the  sum  of 
of  hiwful  money  of  Prince  Edward  Island,  to  the  said  in  hand 

well  and  truly  paid  by  the   said  at  or  immediately 

before  the  sealing  and  delivery  of  these  presents  (the  receipt  whereof    he 
the  said  doth  hereby  acknowledge,  and  of  and  from  the  same, 

and  every  part  thereof,  doth  acquit,  release,  and  discharge  the  said 

heirs,  executors,  administrators,  and  assigns,  and  every  of  them, 
forever,  by  these  presents)     he     the  said  hath  granted, 

bargained,  sold,  ahened,  released,  and  confirmed,  and  by  these  presents, 

doth  grant,  bargain,  sell,  ahene,  release,  and  confirm 
(and  the  said  {name  of  the  wife  of  the  grantor)  doth  hereby  release  all 
her  right  of  dower)  unto  the  said  heirs  and  assigns,  all 

that  tract,  piece,  or  parcel  of  land,  situate,  lying,  and  being  {describe  careftilly 
the  premises  sold  and  conveyed). 

Together  with  all  woods,  underwoods,  ways,  waters,  watercourses, 
houses,  outhouses,  yards,  buildings,  stables,  gardens,  fences,  profits,  com- 
modities, privileges,  easements,  and  advantages  whatsoever,  to  the  said  lands, 
hereditaments,  and  premises  belonging,  or  in  anywise  appertaining,  or  there- 
with usually  held,  used,  occupied,  possessed,  enjoyed,  reputed,  taken,  or 
known  as  part,  parcel,  or  member  thereof,  or  of  any  part  thereof  ;  and  the 
••eversion  and  reversions,  remainder  and  remainders,  rents,  is.sues,  and  prof- 
its thereof,  and  of  every  part  thereof  ;  and  all  the  estate,  right,  title,  trust, 
interest,  property,  claim,  and  demand  whatsoever,  both  at  law  and  in  equity, 
of  the  said  of,  in,  to,  or  out  of  the  said  lands, 

hereditaments,  and  premises,  or  any  part  thereof : 

To   Hava  and  to  Hold   the  said   lands,  hereditaments,  and  preinises 
hereby  granted  and  released,  or  iiUended  so  to  be,  with  their  and  every  of 
their  rights,  members,  and  appurtenances,  unto  the  said 
heirs  and  assigns,  to  the  use  of  the  said  heirs  and  assigns 

forever  ;  subject,  nevertheless,  to  all  taxes,  assessments,  and  other  public 
burdens  now  imposed  or  hereafter  to  be  imposed  on  the  said  premises  men- 
tioned to  be  hereby  granted,  or  any  part  or  parcel  thereof.  And  the  sard 
heirs,  executors,  and  administrators,  covenant, 
promise,   and  agree  to  and  with  the  said  heirs  and 

assigns,  by  these  presents,  in  manner  following;  that  is  to  say,  that  the 

Slid  at  the  time  of  the  sealing  and  delivery  of  these  presents,  lawfully, 

rightfully,  and  absolutely  seized  of  and  in,  or  well  and  sufficiently  entitled  unto. 
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the  s:iid  land,  hereditaments,  and  premises  hereby  granted  and  released,  or 
intended  so  to  be,  with  the  aj)purtenances  to  the  same  belonging,  of  or  for 
a  good,  sure,  perfect,  lawful,  absolute,  and  indefeasible  estate  of  inheritance 
in  fee-simple  in  possession,  without  any  manner  of  cond.tion,  use,  trust, 
power  of  revocation,  limitation  of  use  or  uses,  or  any  otlier  restraint,  cause, 
matter,  or  thing  whatsoever,  to  alter,  change,  charge,  abridge,  defeat,  encum- 
ber, revoke,  or  make  void  the  same  :  and  that  he  the  said 
how   ha     in  good    right,   full    power,   and   lawful    and    absohite 

authority  to  grant,  release,  and  convey  all  and  singular  the  said  lands, 
hereditaments,  and  jiremises,  with  the  appurtenances,  to  the  use  of  the  said 
heirs  and  assigns,  in  manner  aforesaid,  according  to 
the  true  intent  and  meaning  of  these  presents  :  and  also,  that  the  said  lands, 
hereditaments,  and  premises  hereby  granted  and  released,  or  intended  so  to 
be,  and  every  of  them,  and  every  part  thereof,  with  the  appurtenances  to  the 
same  belonging,  shall  and  lawfully  may  from  time  to  time,  and  at  all  times 
hereafter,  remain,  continue,  and  be  to  the  use  of  the  said 
heirs  and  assigns,  and  shall  and  may  accordingly  be  peaceably  and  quietly 
held  and  enjoyed  by  the  said  heirs  and  assigns,  witb.out  any 

lawful  let,  suit,  trouble,  molestation,  or  interruption  whatsoever,  of,  from,  or 
by  the  said  heirs  or  assigns,  or  any  other  perso;is  whomso- 

ever lawfully  or  equitably  claiming,  or  to  claim,  by,  from,  or  under,  or  in  trust 
for  him  or  them,  or  any  of  their  ancestors  ;  and  that  freely,  clearly,  and 
absolutely  saved,  defended,  kept  harmless,  and  indemnified  by  the  said 
heirs,  executors,  or  administrators,  of,  from,  and  against 
all  former  and  other  estates,  rights,  titles,  I'ens,  charges,  and  encumbrances 
whatsoever,  had,  made,  done,  committed,  executed,  or  suffered  by 
the  said  or  any  of   their  ancestors,  or   any  other   person 

or  persons  whomsoever  lawfully  or  equitably  claiming,  or  to  claim  by,  from, 
or  under,  or  in  tiust  for  him,  them,  or  any  of  them,  or  by  or  through 
his,  their,  or  any  of  their  wilful  means  or  default,  consent,  privity,  or 
procurement ;    and,   further,   that  the  said  heirs, 

and  all  and  every  other  person  or  persons  whomsoever  having  or  lawfully 
claiming,  or  who  shall  or  may  have  or  lawfully  claim,  any  estate,  right,  title, 
trust,  or  interest  whatsoever,  at  law  or  in  equity,  of,  in,  to.  or  out  of  the 
said  lands,  hereditaments,  and  premises  hereby  granted  and  released,  or 
intended  so  to  be,  or  any  of  them,  or  any  part  thereof,  by,  from,  or  under, 
or  in  trust  for  or   any  of  ancestors,  shall    and   will 

from  time  to  time,  and  at  all  times  hereafter,  upon  the  request  and  the 
cost  and  charges  of  the  said  heirs  or  assigns,  make,  do, 

l^erform,  acknowledge,  suffer,  and  execute,  or  cause  and  procure  to  be  made, 
done,  performed,  acknowledged,  suffered,  and  executed,  all  and  every  such 
further  and  other  lawful  and  reasonable  act  and  acts,  thing  and  things,  devises, 
conveyances,  and  assurances  in  the  law  whatsoever,  for  the  further,  better, 
more  perfect,  and  absolute  settling,  conveying,  and  assuring  of  ail  and  singu- 
lar the  said  lands,  hereditaments,  and  premises  hereby  granted  and  released, 
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with  their  appurtenances,  to  the  use  of  the  snid  heirs  and 

assigns,  as  by  the  said  heirs  or  assigns,  or  his,  their,  or 

any  of  their  counsel  learned  in  tlie  law,  shall  be  reasonably  devised,  advise^l, 
or  required. 

And  the  parties  aforesaid  have  hereunto  set  the'r  hands  and  seals,  at 
on  the  day  of  in  the  year  of 

our  Lord 

{Name  of  grantor^     {Seal.) 

{Name  of  grantee.)     {Seal.) 

Executed  and  Delivered  in  Presence  of 

{Name  of  witnesses.) 

% 

Received,  on  the  day  of  the  date  of  the  within  written  Indenture,  of  and 
from  within  named,  the  sum  of  of  law- 

ful current  money  of  being  the  full  consideration  money  withir 

mentioned  to  be  paid  by  to 

Witness. 

This  Deed  was  acknowledged  before  me  by  therein  named 

apart  from  her  husband,  to  have  been  voluntarily  executed  by  her,  and  that 
she  was  aware  of  the  nature  of  the  contents  thereof. 

Dated  this  day  of  A.D.  19 

J.  P.  for  County. 

ABSTRACT  OF  THE  LAWS  OF  ALL  THE  STATES 

AND  TERRITORIES  RELATING  TO  DEEDS 

AND  THEIR  REQUIREMENTS. 

ALABAMA. — Every  deed  must  be  in  writing  or  printed,  and  on  parchment 
or  paper,  signed  at  the  foot  and  attested  by  a  witness,  acknowledged,  and  recorded. 
If  they  purport  on  their  face  to  be  sealed  instruments,  they  have  such  force. 

ARIZONA.— Deed  must  be  in  writing,  signed  and  acknowledged,  and 
recorded. 


ARKANSAS. — Deeds  are  construed  to  pass  the  whole  estate  of  the  grantor 
in  the  property  conveyed,  unless  specially  limited.  They  must  be  acknowledged 
or  proved  by  subscribing  witness.  If  duly  acknowledged  no  witnesses  are 
necessary.     Private  seals  are  abolished. 


CALIFORNIA. — Deeds  are  known  as  "grants."  They  pass  the  whole  title 
in  fee  simple,  unless  an  express  reservation  is  made,  and  must  be  acknowledged 
Df  proved,  and  recorded  in  the  office  of  the  recorder  for  the  county  where  the  land 


ABSTRACT  OF  DEEDS.  539 

is  situated.     Seals   and   witnesses   are   not   required.     The  Torrens   system  of 
registration   and  certification  of  land   titles   has  been   adopted. 

COLORADO.  —  The  whole  estate  conveyed  passes,  unless  there  is  an 
express  limitation.  The  deed  must  be  acknowledged,  and  recorded  in  the 
co^inty  where  the  land  is  situated.  No  witnesses  are  required.  Seals  are 
abolished. 

CONNECTICUT. —  The  deed  must  be  in  writing,  signed,  sealed,  and 
acknowledged  by  the  grantor,  attested  by  two  witnesses,  and  it  must  be  re- 
corded in  the  clerk's  office  of  the  town  where  the  lands  lie.  A  scroll  an- 
swers for  a  seal. 

DELAWARE.  —  A  deed  must  be  acknowledged,  and  recorded  in  the 
office  for  the  county  where  the  land  lies  within  three  months.  Only  one  wit- 
ness is  necessary,  and  a  scroll  answers  for  a  seal. 

DISTRICT  OF  COLUMBIA.—  Deeds  are  usually  witnessed,  al- 
though not  required  by  statute  to  be  so.  They  must  be  acknowledged  and  re- 
corded. Notice  dates  from  time  of  receipt  for  record.  A  scroll  answers  for 
a  seal. 

FLORIDA.  — Deeds  must  be  in  writing,  sealed  and  delivered  in  pres- 
ence of  at  least  two  witnesses;  must  be  acknowledged  before  a  proper  offi- 
cer, and  recorded  in  the  county  where  the  land  is  situated,  within  six  months 
after  the  execution  of  the  same.  Deeds  destroyed  by  fire  may  be  re-recorded 
under  certain  conditions.  A  scroll  answers  for  a  seal.  Deed  from  husband 
to  wife  is  valid. 

GEORGIA.  —  A  deed  must  be  in  writing,  signed  and  sealed  by  the 
grantor,  attested  by  at  least  two  witnesses,  acknowledged  before  the  proper 
officer,  and  recorded  in  the  clerk's  office  of  the  Superior  Court  for  the  county 
where  the  land  lies.  Mortgages  must  be  recorded  within  thirty  days  after 
date.     A  scroll  answers  for  a  seal. 

IDAHO.  —  Deeds  pass  all  the  estate  of  the  grantor  without  using  the 
wofd  "  heirs,"  unless  a  different  intention  is  expressed.  They  must  be  in 
writing,  acknowledged,  and  recorded.  No  witness  is  required.  A  scroll 
answers  for  a  seal. 

ILLINOIS.- — Deeds  convey  the  whole  interest,  unless  there  be  a  limita- 
tion; must  be  acknowledged  and  recorded  in  the  county  where  the  land  is 
situated.     No  witnesses  are  required,  and  a  scroll  answers  for  a  seal. 

INDIANA.  —  The  word  "heirs"  is  not  necessary  in  deeds,  and  seals 
and  scrolls  are  abolished.  The  deed  must  be  in  writing,  signed  and  ac- 
knowledged, and  recorded  in  the  county  where  the  lands  are,  within  forty- 
five  days  after  date.     Witnesses  are  not  necessary. 

IOWA.  —  Every  deed  passes  the  grantor's  whole  interest,  unless  a  con- 
trary intent  appears.  Seals  are  not  necessary,  neither  are  witnesses.  Deeds 
must  be  acknowledged  before  a  judge  or  clerk  of  a  court  having  a  seal,  a 
notary  public,  county  auditor,  or  justice  of  the  peace,  and  recorded  in  the 
county  where  the  lands  lie. 
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KANSAS. — Deeds  must  be  in  writing,  subscribed  by  the  grantor,  or  his 
agent  or  attorney,  acknowledged  and  recorded  in  the  county  where  the  land  is. 
Private  seals,  except  of  corporations,  are  abolished.     Witnesses  are  not  required. 

KENTUCKY. — The  deed  must  be  in  writing,  and  should  be  acknowledged, 
and  recorded  in  the  office  of  the  clerk  of  the  court  for  the  county  where  the  land 
is ;  if  not  acknowledged,  it  may  be  proved  by  two  subscribing  witnesses.  Seals 
are  abolished, 

LOUISIANA. — Deeds  should  be  acknowledged  and  attested  by  the  person 

taking  the  acknowledgment  and  two  male  witnesses,  and  should  be  recorded  in  the 
parish  where  the  property  is.     No  seal  or  scroll  is  necessary. 

MAINE. — Deeds  must  be  in  writing,  signed  and  sealed,  acknowledged  by  the 
grantor,  or  if  there  be  more  than  one  grantor  then  by  one  of  them,  and  recorded  in 
the  county  where  the  land  is.     No  witnesses  are  required. 

MARYLAND. — All  deeds  must  be  signed  and  sealed.  They  require  at  least 
one  witness,  and  must  be  acknowledged  and  recorded  within  six  months  in  the 
county  where  the  lands  lie.     A  scroll  answers  for  a  seal. 

MASSACHUSETTS. — Conveyances  are  made  in  writing,  signed  and  scaled 
by  the  grantor  or  his  attorney  and  acknowledged  by  the  grantor,  or  if  there  be  more 
than  one  grantor  then  by  one  of  them  and  recorded  in  the  county  where  the  lands 
lie.     No  witnesses  are  necessary.     A  scroll  is  not  sufficient. 

MICHIGAN. — Deeds  must  be  signed  and  sealed,  and  witnessed  by  at  least 
two  persons,  and  acknowledged  and  recorded  in  the  county  where  the  property  is. 
A  scroll  answers  for  a  seal. 

MINNESOTA. —  Two  witnesses  are  necessary  to  every  deed.  It  must  be  ac- 
knowledged and  recorded  in  the  county  where  the  land  is.  Private  seals  are 
abolished. 

MISSISSIPPI. —  Deeds  must  be  acknowledged,  or  proved  by  one  or  more  of 
the  subscribing  witnesses,  and  recorded  in  the  office  of  the  clerk  of  the  Chancery 
Court  for  the  county  where  the  lands  are.  If  the  deed  is  not  acknowledged,  two  wit- 
nesses are  necessary.  A  seal  is  not  required.  Actual  possession  and  occupancy  by 
the  grantee  of  property  conveyed  is  equivalent  to  record. 

MISSOURI. —  Witnesses  are  not  necessary.  The  deed  should  be  signed,  ac- 
knowledged, and  recorded  in  the  county  where  the  land  is.  It  need  not  be  under 
seal  unless  executed  by  a  corporation. 

MONTANA. — Deeds  must  be  in  writing,  signed  by  the  grantor,  and  acknowl- 
edged or  proved  by  subscribing  witness,  and  recorded.     Private  seals  are  abolished. 

NEBRASKA. — The  deed  must  be  signed  in  the  presence  of  at  least  one  wit- 
ness, who  must  also  subscribe  as  such,  and  acknowledged  or  proved,  and  recorded 
in  the  county  where  the  land  is.     Seals  are  abolished. 

NEVADA. — Deeds  must  be  signed,  acknowledged,  and  recorded  in  the  county 
■»^here  the  land  is.     Witnesses  are  unnecessary,  .and  a  scroll  answers  for  a  seal. 
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NEW  HAMPSHIRE. —  Deeds  must  be  signed,  sealed,  acknowledged, 
attested  by  two  or  more  witnesses,  and  recorded  in  the  county  where  the  land 
is.     A  scroll  is  imt  sufficient. 

N*EW  JERSEY. —  Deeds  must  be  signed,  sealed,  acknowledged,  and 
recorded  in  the  county  where  the  land  is.  A  scroll  is  sufficient  and  witnesses 
are  not  necessary,  though  one   is  usually  taken. 

NEW  MEXICO.  - — Deeds  must  be  signed  by  the  grantor,  acknowl- 
edged, and  recorded. 

NEW  YORK.  —  Every  deed  must  be  subscribed  and  sealed.  A  scroll 
is  sufficient  —  and  if  not  duly  acknowledged  previous  to  its  delivery,  must  be 
attested  by  at  least  one  witness.  It  must  be  acknowledged  before  the  proper 
officer,  and  recorded  in  the  countj'  where  the  land  is. 

NORTH  CAROLINA. —  A  scroll  answers  for  a  seal.  Deeds  must 
be  acknowledged  or  proved  by  one  or  more  witnesses,  and  recorded  in  the 
county   where  the   land   is. 

NORTH  DAKOTA.  —  Deeds  must  be  signed  by  the  grantor,  acknowl- 
edged and  recorded.     Witnesses  and  seals  are  unnecessary. 

OHIO. — Deeds  must  be  in  writing,  signed,  acknowledged  in  the  pres- 
ence of  two  attesting  witnesses  before  the  proper  officer,  and  recorded  in  the 
county  where  the  land  is.     No  seal  is  necessary. 

OKLAHOMA  TERRITORY.  —  Deeds  must  be  signed  by  the  grant- 
ors,   acknowledged,    and    recorded.     Witnesses    and    seals    are    unnecessary. 

OREGON.  ^ — Deeds  must  be  signed  and  sealed  (a  scroll  is  sufficient), 
acknowledged,  and  recorded  within  five  days  in  the  county  where  the  land 
is.     Two  witnesses  are  necessary. 

PENNSYLVANIA.  —  The  deed  must  be  signed,  sealed  and  acknowl- 
edged, and  recorded  in  the  county  where  the  property  is  within  ninety  days, 
except  in  Philadelphia  where  recording  must  be  done  at  once.  Deeds  ex- 
ecuted out  of  the  State  must  be  recorded  within  six  months.  One  or  more 
witnesses  are  usually  taken,  but  are  not  required.     A  scroll  answers  for  a  seal. 

RHODE  ISLAND. — The  deed  must  be  in  writing,  signed,  sealed, 
and  delivered,  acknowledged  and  recorded  in  the  office  of  the  clerk  or  re- 
corder of  deeds  of  the  town  or  city  where  the  property  is.  Witnesses  are  not 
essential.     Private  seals  are  abolished. 

SOUTH  CAROLINA. — The  deed  must  be  in  writing,  signed,  sealed, 
and  acknowledged,  and  recorded  in  the  county  where  the  land  is.  Two 
witnesses  are  necessary.  If  recorded  within  forty  days  from  date,  it  is 
notice   from   its  date,  otherwise  only  from  the  date  of  record. 

SOUTH  DAKOTA.  —  Deeds  must  be  signed  by  the  grantor,  acknowl- 
edged  and   recorded.     Witnesses  and  seals  are  unnecessary. 

TENNESSEE.  —  Deeds  must  be  acknowledged  by  the  grantor,  or 
proved  bv  two  witnesses,  and  registered  in  the  county  where  the  land  lies. 
If  acknowledged  by  grantor  no  witness  is  necessary.     Seals  are  abolished. 
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TEXAS. — The  deed  must  be  signed  and  acknowledged,  or  proved  by  two  wit- 
nesses, and  recorded  in  the  office  of  the  clerk  of  the  county  court  where  the  land  lies. 
Seals  are  not  necessary. 

UTAH. — Deeds  must  be  signed  by  the  grantor  in  the  presence  of  one  or  more 
witnesses,  acknowledged,  or  proved  and  recorded.     A  seal  is  unneces.sary. 

VERMONT. — Deeds  must  be  signed  and  sealed  (and  a  scroll  is  not  sufiScient', 
in  the  presence  of  two  witnesses,  acknowledged,  and  recorded  in  the  clerk's  office  ot 
the  town  or  city  where  the  property  is. 

VIRGINIA. — A  deed  must  be  signed  and  sealed  by  the  grantor,  acknowledgecj 
or  proved  by  two  witnesses,  and  recorded  within  sixty  days  in  the  office  of  the  county 
clerk  of  the  county  where  the  land  lies.     A  scroll  is  sufficient. 

WASHINGTON. — The  deed  must  be  in  writing,  signed  by  the  grantor,  ac- 
knowledged, and  recorded.     The  use  of  private  seals  is  abolished. 

WEST  VIRGINIA. — Deeds  must  be  executed  under  seal  or  scroll,  acknowl- 
edged or  proved  by  two  witnesses,  and  recorded  in  the  county  where  the  land  is. 
Witnesses  are  not  required  when  deed  is  acknowledged. 

WISCONSIN. — Deeds  must  be  signed  and  sealed  in  presence  of  two  witnesses, 
acknowledged,  and  recorded  in  the  county  where  the  lands  are.  A  scroll  answers  for 
a  seal. 

WYOMING. — Deeds  must  be  signed  and  sealed  by  the  grantor  in  the  presence 
of  one  witness,  acknowledged,  and  recorded.     A  scroll  answers  for  a  seal. 


CHAPTER  XXX. 
MORTGAGES  OF  LAND. 

The  purpose  of  a  mortgage  is  to  give  to  a  creditor  the 
security  of  property.  It  is  very  similar  to  a  pledge,  although 
not  the  same  thing. 

Mortgages  are  now  made  of  personal  property,  as  well  as  of 
real  property;  but  we  will  consider  in  this  chapter  a  mortgage 
of  real  property  ;  or,  as  it  is  usually  called,  a  mortgage  deed. 

This  is  a  deed  conveying  the  land  to  the  creditor  as  fully, 
and  in  precisely  the  same  way,  as  if  it  were  sold  to  him  outright ; 
but  with  an  addition.  This  consists  of  a  clause  inserted  before 
the  clause  of  execution,  to  the  effect  that  if  the  grantor  (the 
mortgagor)  shall  pay  to  the  grantee  (the  mortgagee)  a  certain 
amount  of  money  at  a  certain  time,  then  the  deed  shall  be  void. 
It  is  usually  expressed  in  words  substantially  like  these  : 
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"  Provided,  nevertheless,  that  if  the  said  A  B  (the  grantor), 
his  heirs,  executors,  or  administrators,  shall  pay  to  the  said  C  D 
(the  grantee),  his  executors,  administrators,  or  assigns,  the  sum 

of  $ with  interest  (semi-annually,  or  otherwise  as  agreed 

on),  on  or  before  the day  of ,  then  this  deed,  and  also  a 

certain  promissory  note  signed  by  said  A  B,  whereby  said  A  B 
promised  to  pay  said  C  D,  or  his  order,  the  said  sum  at  the  said 
time,  shall  both  be  void ;  and  otherwise  shall  remain  in  full 
[orce." 

In  some  states  it  is  more  frequent  to  make  a  bond,  instead 
of  a  note,  to  be  secured  by  the  mortgage ;  and  the  proviso 
should  be  altered  accordingly  ;  and  it  should  also  be  made  to 
express  any  other  terms  agreed  on.  Some  of  these  will  be 
sj^oken  of  presently. 

In  law,  everything  is  a  mortgage  which  consists  of  a  valid 
conveyance,  and  a  promise,  or  agreement,  which  may  be  on  the 
same  or  on  a  different  piece  of  paper  or  instrument,  providing 
that  the  conveyance  shall  be  void  when  a  certain  debt  is  paid, 
or  the  act  performed  for  which  the  mortgage  is  security. 

The  mortgagee  has  now  a  title  to  the  land;  but  it  is  subject 
to  avoidance  by  payment  of  the  debt.  Until  such  payment,  the 
land  is  his;  and  all  the  mortgagor  owns  in  relation  to  it  is  a 
right  to  pay  the  debt  and  redeem  the  land.  Hence,  a  mortgagee 
has  instantly  as  good  a  right  to  take  possession  of  the  land 
(unless,  as  is  now  common,  the  deed  provides  that  the 
mortgagor  may  retain  possession)  as  if  he  were  an  outright 
purchaser. 

Formerly,  a  mortgagor  had  a  right  to  redeem  his  land  only 
before  or  when  the  debt  became  due;  for  if  he  did  not  pay  the 
money  when  it  was  due,  he  had  no  further  right.  But  courts  of 
equity,  deeming  this  too  hard,  allowed  him  a  further  time  to 
redeem  it.  And  courts  of  law  adopted  the  same  rule,  which  is 
also  contained  in  the  statutes  of  all  our  States.  This  right  to 
redeem  is  called  a  right  in  equity  to  redeem,  or,  more  briefly 
and  commonly,  an  equity  of  redemption  ;  which  all  courts  now 
regard  and  protect.  The  mortgagor  may  sell  this  equity  of 
redemption,  or  he  may  mortgage  it  by  making  a  second  or 
other  subsequent  mortgage  of  the  land,  and  it  may  be  attached 
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by  creditors,  and  would  go  to  assignees  as  a  part  of  his  property 
if  he  became  insolvent.  The  time  within  which  a  mortgagor 
may  thus  redeem  his  land  is  usually  three  years. 

The  law  regards  this  equity  as  so  important  that  it  will  not 
permit  a  party  to  lose  it  by  his  own  agreement.  Thus,  if  a 
mortgagor  agrees  with  the  mortgagee,  in  the  most  positive  terms, 
or  in  any  way  he  can  contrive,  or  for  any  consideration,  that  he 
will  have  no  equity  of  redemption,  and  that  the  mortgagee  may 
ha-ve  possession  and  absolute  title  as  soon  as  the  debt  is  due 
and  unpaid,  the  law  sets  aside  all  such  agreements,  and  gives 
the  debtor  his  equity  of  redemption  for  three  years. 

•  Within  a  few  years,  however,  a  way  has  been  found  to  effect 
this  purpose  indirectly,  which  the  law  sanctions.  Many  persons 
object  to  lending  their  money  on  mortgage,  because  they  will 
have  to  wait  three  years  after  the  debt  is  due  before  the  land 
can  be  certainly  theirs.  But  it  is  now  quite  common  for  the 
mortgage  deed  to  contain  an  agreement  of  the  parties,  that,  if 
the  money  is  not  paid  when  it  is  due,  the  mortgagee  may,  in  a 
certain  number  of  days  thereafter,  sell  the  land  (providing  also 
such  precautions  to  secure  a  fair  price  as  may  be  agreed  on), 
and,  reserving  enough  to  pay  his  debt  and  charges,  pay  over 
the  balance  to  the  mortgagor.  This  is  called  a  power  of  sale 
mortgage. 

The  three  years  of  redemption  do  not  begin  from  the  day 
when  the  debt  is  due  and  unpaid,  unless  the  mortgagee  then 
enters  and  takes  possession  for  the  purpose  of  foreclosing  the 
mortgage,  as  the  legal  phrase  is ;  by  which  phrase  is  meant 
extinguishing  the  equity  of  redemption.  If  the  debt  has  been 
due  a  dozen  years,  the  mortgagor  may  still  redeem,  unless  the 
mortgagee  has  entered  to  foreclose,  and  three  years  have  elapsed 
afterwards. 

He  may  make  entry  for  this  purpose  in  a  peaceable  manner, 
before  witnesses,  as  pointed  out  in  the  statutes  regulating 
mortgages,  or  by  an  action  at  law. 

If  the  mortgagor  redeems,  he  must  tender  the  debt,  with 
interest,  and  the  lawful  costs  and  charges  of  the  mortgagee  ; 
but  he  will  be  allowed  such  rents  and  profits  as  the  mortgagee 
has  actually  received,  or  would  have  received  but  for  his  own 
fault. 
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It  is  commonly  thought  that  the  mortgagor  has  a  right  to 
retain  possession  until  the  debt  is  due  and  unpaid,  and  in  fact 
he  usually  does  so.  But  we  have  seen  that  the  mortgagee  has 
just  as  much  right  of  immediate  possession  as  a  buyer;  and 
therefore,  if  it  is  not  intended  that  he  should  have  possession  at 
once,  the  mortgage  deed  ought  to  contain  a  clause  to  the  effect 
that  the  mortgagor  may  retain  possession  as  long  as  he  pays 
instalments  and  interest  as  due,  and  complies  with  his  other 
agreements. 

One  of  these  other  agreements,  which  is  now  very  common, 
is  that  the  mortgagor  shall  keep  the  premises  insured  in  a  cer- 
tain sum  for  the  security  of  the  mortgagee;  and,  if  there  be 
such  an  agreement,  it  should  be  expressed  in  the  deed.  Other- 
wise, if  the  mortgagee  insures  the  house,  he  cannot  charge  the 
premium  to  the  mortgagor. 

If  a  mortgagor  erects  buildings  on  the  mortgaged  land,  oi 
puts  fixtures  there,  and  the  mortgagee  takes  possession  of  the 
land,  and  forecloses  the  mortgage,  he  gets  all  these  additions. 
If  the  mortgagee  puts  them  on  the  land,  and  the  mortgagor 
redeems,  he  gets  the  benefit  of  them  all,  without  paying  the 
mortgagee  for  them.  Such  is  the  effect  of  the  law  if  there  be 
no  bargain  between  the  parties  about  these  things.  But  they 
may  make  any  bargain  about  them  they  choose  to  make. 

In  the  Forms  appended  to  this  chapter  are  many  Forms  of 

release  and  discharge  of  mortgages.     In  some  states  it  is  com- 

mon  to  release  a  mortgage  by  a  quitclaim  deed  from  the  holder 

of  the   mortgage  to  the  holder  of  the  land  or  of  the  equity  or 

right  of  redemption.     And   not  unfrequently  it   is  done  by  an 

acknowledgment  of  satisfaction,  release,  or  discharge  drawn  by 

the  Register  or  Recorder  of  Deeds  on  the  margin  of  the  record 

of  the   mortgage,  and  dulv  signed   by  the  mortgagee  or  holder 

of   the  mortgage.       Any    instrument    will    have  the    effect    of 

discharging    and    annulling    a   mortgage,   which    declares    with 

sufficient  definiteness  that   the  debt,  obligation,  or  covenant, 

which  that  mortgage  was  intended  to  secure,  is  paid,  satisfied,  or 

performed ;    the    instrument    being   duly    signed,    sealed,    and 

acknowledged,  and  placed  on  record.     It  takes  effect  like  other 

deeds  from    the  time    it   is   placed   in   the   Recorder's    hands. 
35 
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Whenever  a  mortgage  is  discharged  in  any  way,  the  Recorder 
makes  an  entry  to  that  effect  on  the  margin  of  the  record  of 
the  mortgage. 

The  remarks  which  were  made  at  the  close  of  the  preceding 
chapter  (just  before  the  Forms)  concerning  the  various  Forms  of 
deeds  conveying  land,  apply  with  equal  force  to  deeds  of  mort- 
gage of  land ;  and  I  refer  to  them  now  because  they  are  equally 
necessary  to  the  proper  understanding  and  use  of  the  following 
Forms. 

(169.) 

A  Promissory  Note,  to  be  Secured  by  Mortgage. 

i8 

for  value  received  promise 

lo  pay  to  dollars,  at 

with  interest  at  the  rate  of  per  cent,  per  annum. 

This  note  is  secured  by  a  deed  of  mortgage  of  even  date  herewith  from 
to 
$  (Signature.) 

(170.) 

Bond,  to  be  Secured  by  a  Mortgage. 

Enow   all   Men   by  these   Presents,    That    I   {name  of  obligor)  of 
in   the    County  of  and   State  of 

,  am  held,  bound,  and  obliged  unto  (name  of  obligee)  of 
In  the  County  of  and  State  of  in  the 

sum  of  (penalty  usually  twice  as  much  as  the  actual  debt)  to  be  paid  to  the 
said  (the  obligee)  his  executors,  administrators,  heirs,  or  assigns,  and  to  this 
payment  I  hereby  bind  myself,  my  heirs,  executors,  and  administrators, 
firmly  by  these  presents. 

Sealed  with  my  seal,  this  day  of  in  the 

year 

The  Condition  of  the  above  obligation  is  such,  that  if  I  the  said 
(name  of  the  obligor)  or  my  heirs,  executors,  or  administrators,  shall  pay  or 
cause  to  be  paid  unto  the  said  (name  of  the  obligee)  his  heirs  or  assigns  the 
sum  of  (here  insert  the  amount  of  the  debt  or  sum  to  be  secured)  on  the 

day  of  in  the  year  ,  with  interest  at 

per  cent.,  payable  six  months  from  the  date  hereof,  and  every  six  months 
afterwards,  until  the  said  sum  is  paid,  then  the  above  obligation  shall  be  void 
and  of  no  effect,  and  otherwise  it  shall  remain  in  full  force.  And  1  furtl;er 
agree  and  covenant,  that  if  any  payment  of  interest  be  withheld,  or  delayed 
for  days  after  such  payment  shall  fall  due,  the  said  principal  sum  and 

all  arrearage  of  interest  thereon,  shall  be  and  become  due  immediately  on 
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(he  expiration  of  days,  at  the  option  of  said  {name  of 

the  obligee)  or  his  executors ,  administrators,  or  assigns. 

{Signature.)    {Seal.) 
(Witness.) 

(171.) 

Mortgage  without  Power  of  Sale  and  without  "Warranty, 
but  with  Release  of  Homestead  and  of  Dower. 

This  Indenture,  made  this  day  of  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and 

between  {name,  residence,  ami  occupation  of  mortgagor)  and  {name  cf 
wife)  wife  of  said  {name  of  mortgagor)  parties  of  the  first  part,  and  {name, 
residence,  and  occupation  of  mortgagee)  party  of  the  second  part. 

Whereas,  The  said  party  of  the  first  part  is  justly  indebted  to  the  said 
party  of  the  second  part,  in  the  sum  of  secured 

to  be  paid  by  a  certain  promissory  note  {or  bond)  {describe  the  note  or 
bond). 

Now,  Therefore,  this  Indenture  Witnesseth,  That  the  said  parties  of 
the  first  part,  for  the  better  securing  the  payment  of  the  money  aforesaid, 
with  interest  thereon,  according  to  the  tenor  and  effect  of  the  said  note  {or 
bond)  above  mentioned,  and  also  in  consideration  of  the  further  sum  of  one 
dollar  to  us  in  hand  paid  by  the  said  party  of  the  second  part,  at  the  delivery 
of  these  presents,  the  receipt  whereof  is  hereby  acknowledged,  have  granted, 
bargained,  sold,  and  conveyed,  and  by  these  presents  do  grant,  bargain,  sell, 
and  convey  unto  the  said  party  of  the  second  part,  his  heirs  and  assigns 
forever,  all  that  {here  describe  the  premises  as  directed  in  Form  107). 

To  Have  and  to  Hold  the  Same,  Together  with  all  and  singular  the 
tenements,  hereditaments,  privileges,  and  appurtenances  thereunto  belonging, 
or  in  anywise  appertaining.  And  also  all  the  estate,  interest,  and  claim 
whatsoever  in  law  as  well  as  in  equity,  which  the  parties  of  the  first  part  have 
in  and  to  the  premises  hereby  conveyed  unto  the  said  party  of  the  second 
part,  and  his  heirs  and  assigns,  and  to  their  only  proper  use,  benefit,  and 
behoof.  And  the  said  parties  of  the  first  part  hereby  expressly  waive,  re- 
lease, relinquish,  and  convey  unto  the  said  party  of  the  second  part  and  his 
heirs,  executors,  administrators,  and  assigns,  all  right,  title,  claim,  interest, 
and  benefit  whatever,  in  and  to  the  above-described  premises,  and  each  and 
every  part  thereof,  which  is  given  by  or  results  from  all  laws  of  this  State 
pertaining  to  the  exemption  of  homesteads. 

Provided  Always,  and  these  Presents  are  upon  this  Express  Con* 
dition.  That  if  the  said  party  of  the  first  part,  or  his  heirs,  executors,  c* 
administrators,  shall  well  and  truly  pay,  or  cause  to  be  paid  to  the  said  party 
of  the  second  part,  or  his  heirs,  executors,  administrators,  or  assigns,  the 
aforesaid  sum  of  money,  with  such  interest  thereon,  at  the  time  and  in  the 
manner  specified  in  the  above-mentioned  note  {or-  bond)  according  to  the  true 
intent  and  meaning  thereof,  then,  in  that  case,  these  presents  and  everything 
herein  expressed  shall  be  absolutely  null  and  void. 
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In  Witness  Whereof,  The  said  parties  of  the  first  part  hereunto  »et 
their  hands  and  seals,  the  day  and  year  first  above  written. 

{Signature  of  mortgagor.)  [Seal.) 

{Signature  of  wife  of  mortgagor.)      {Seal.) 
Signed,  Sealed,  and  Delivered  in  Presence  of 

State  of  ^ 

>  ss. 
County.  ) 

I,  in  and  for  the  said  county,  in  the  State  aforesaid, 

do  hereby  certify  that  {name  of  mortgagor)  personally  known  to  me  as  the 
same  person  whose  name  is  subscribed  to  the  foregoing  mortgatje,  appeared 
before  me  this  day  in  person  and  acknowledged  that  he  signed,  sealed,  and 
delivered  the  said  instrument  of  writing  as  his  free  and  voluntary  act,  for 
the  uses  and  purposes  therein  set  forth. 

And  the  said  {name  of  wife)  wife  of  the  said  {name  of  mortgagor)  having 
been  by  me  examined,  separate  and  apart,  and  out  of  the  hearing  of  lier  hus- 
band, and  the  contents  and  meaning  of  said  instrument  of  writing  having 
been  by  me  made  known  and  fully  explained  to  her,  and  she  also  by  me 
being  fully  informed  of  her  rights  under  the  homestead  laws  of  this  State, 
acknowledged  that  she  had  freely  and  voluntarily  executed  the  same  and  re- 
linquished her  dower  to  tlie  lands  and  tenements  herein  mentioned.  anJ.  also 
all  her  rights  and  arlvantages  under  and  by  virtue  of  all  laws  of  this  Stat'* 
relating  to  the  exemption  of  homesteads,  voluntarily  and  freely,  and  without 
the  compulsion  of  her  said  husband,  and  that  she  does  not  wish  to  retract 
the  same. 

Given  under  my  hand  and  official  seal,  this  day  of 

A.D.  i8 

{Signature^    {Seal.) 

(172.) 

Mortgage,  with  Power  of  Sale,  to  Secure  a  Bond,  without 
Release  of  Dower. 

This  Indenture,  Made  the  day  of  in 

the  year  one  thousand  nine  hundred  and  between 

{name,  residence,  and  occupation  of  mortgagor)  party  of  the  first  part,  and 
{name,  residence,  and  occupation  of  mortgagee)  party  of  the  second  part : 
Whereas,  the  said  {name  of  mortgagor)  is  justly  indebted  to  the  said  party 
of  the  second  part  in  the  sum  of  lawful  money 

of  the  United  States,  secured  to  be  paid  by  a  certain  bond  or  obligation 
bearing  even  date  with  these  presents,  in  the  penal  sum  of 
dollars,  lawful  money  as  aforesaid,  conditioned  for  the  payment  of  the  said 
first-mentioned  sum  of  (here  state  the  amount  due  on  the  bond,  and  the  time 
and  terms  of  payment)  as  by  the  said  bond  or  obligation,  and  the  condition 
thereof,  reference  being  thereunto  had,  may  more  fully  appear. 

Now  this  Indenture  Witnesseth,  That  the  said  party  of  the  first  part, 
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for  the  better  securing  the  payment  of  the  said  sum  of  money  mentioned  in 
the  condition  of  the  said  bond  01  obligation,  with  interest  thereon,  according 
to  the  true  intent  and  meaning  tliereof,  and  also  for  and  in  consideration  of 
the  sum  of  one  dollar,  to  him  in  hand  paid  by  the  said  party  of  the  second 
part,  at  or  before  the  ensealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  has  granted,  bargained,  sold,  aliened, 
released,  conveyed,  and  confirmed,  and  by  these  presents  does  grant,  bar- 
gain, sell,  aliene,  release,  comey,  and  confirm  unto  the  said  party  of  the 
second  part,  and  to  his  heirs  ai'd  assigns  forever,  all  {here  describe  the  prem- 
ises as  directed  in  Form  107). 

Together  with  all  and  singular  the  tenements,  hereditaments,  and  ap- 
purtenances thereunto  belonging,  or  in  anywise  appertaining,  and  the  rever- 
sion and  reversions,  remainder  and  remainders,  rents,  issues,  and  profits 
thereof  ;  and  also  all  the  estate,  right,  title,  interest,  property,  possession, 
claim,  and  demand  whatsoevei,  as  well  in  law  as  in  equity,  of  the  said  party 
<f  the  first  part,  of,  in,  and  to  the  same,  and  every  part  and  parcel  thereof 
vith  the  appurtenances  :  To  have  and  to  hold  the  above  granted,  bargained, 
and  described  premises,  with  the  appurtenances,  unto  the  said  party  of  the 
second  part,  and  his  heirs  and  assigns,  to  his  and  their  own  proper  use, 
benefit,  and  behoof  forever. 

Provided  Always,  and  these  presents  are  upon  this  express  condition, 
that  if  the  said  party  of  the  first  part,  or  his  heirs,  executors,  or  adminis- 
trators, shall  well  and  truly  p?y  unto  the  said  party  of  the  second  part,  or  his 
executors,  administrators,  or  assigns,  the  said  sum  of  money  mentioned  in 
the  condition  of  the  said  bonil  or  obligation  and  the  interest  thereon,  at  the 
lime  and  in  the  manner  mentioned  in  the  said  condition  according  to  the  tjue 
intent  and  meaning  thereof,  that  then  these  presents,  and  the  estate  hereby 
i^'ranted,  shall  cease,  determine,  and  be  void.  y\nd  the  said  {name  of  mort- 
gagor) for  himself  and  his  hi;irs,  executors,  and  administrators,  does  cove- 
nant and  agree,  to  pay  unto  the  said  party  of  the  second  part,  or  his  execu- 
tors, administrators,  or  assigns,  the  said  suni  of  money  and  interest  as 
mentioned  above  and  expressed  in  the  condition  of  the  said  bond.  And  if 
default  shall  be  made  in  the  payment  of  the  said  sum  of  money  above  men- 
tioned, or  the  interest  that  may  grow  due  thereon,  or  any  part  thereof,  that 
then,  and  from  tlienceforth,  it  shall  be  lawful  foi  the  said  party  of  the  second 
part,  or  his  executors,  administrators,  or  assigns,  to  enter  into  and  upon  all  and 
singular  the  premises  hereby  granted  or  intended  so  to  be,  and  to  sell  and 
dispose  of  the  same,  and  all  benefit  and  equity  of  redemption  of  the  said 
party  of  the  first  part,  or  his  heirs,  executors,  administrators,  or  assigns 
therein,  at  public  auction.  And  out  of  the  money  arising  from  such  sale,  to 
retain  the  principal  and  interest  which  shall  then  be  due  on  the  said  bond  or 
obligation,  togetlier  with  tlie  costs  and  charges  of  advertisement  and  sale  o£ 
the  same  premises,  rendering  the  overplus  of  the  purchase-money  (if  any 
there  shall  be),  unto  the  said  {name  of  mortgagor)  party  of  the  first  part,  or 
his  heirs,  executors,  administrators,  or  assigns,  which  sale,  so  to  be  made, 
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shall  forever  be  a  perpetual  bar,  both  in  law  and  equity,  against  the  said  party 
of  the  first  part,  and  his  heirs  and  assigns,  and  all  other  persons  claiming  or 
to  claim  the  premises,  or  any  part  thereof,  by,  from,  or  under  him  or  them,  or 
any  of  them. 

In  Witness  Whereof,  The  parties  to  these  presents  have  hereunto  inter- 
changeably set  theii  hands  and  seals  the  day  and  year  first  above  written. 

[Signature  of  tnortgagor.)    {Seal.) 
[Signature  of  mortgagee.)     (Seal.) 
Sealed  and  Delivered  in  the  Presence  of 

State  of  ^ 

>-ss. 

CTOUNTY   OF  ) 

On  the  day  of  in  the  year  one  thousand 

eight  hundred  ,ind  before  me  personally  came         {name  of  both 

parties)  who  are  known  to  me  to  be  the  individuals  described  in,  and  who 
executed  the  foregoing  instrument,  and  acknowledged  that  they  executed 
the  same. 

{Signature^^ 

(173.) 

Mortgage  to  secure  a  Debt,  with  Power  of  Sale.— Short 

Form. 

This  Indenture,  Made  the  day  of  in  the 

year  one  thousand  nine  hundied  and  between     {name^  residence, 

and  occupation  of  mortgagor^  party  of  the  first  part,  and  {name,  residence, 
and  occupation  of  mortgagee)  party  of  the  second  part,  witnesseth,  that  the 
s.'.id  party  of  the  first  part,  in  consideration  of  the  sum  of  {the  amount 
of  the  debt)  to  him  duly  paid  beforp  the  delivery  hereof,  has  bargained  and 
sold,  and  by  these  presents  does  grant  and  convey  to  the  said  party  of  the 
second  part,  and  his  heirs  and  assigns  forever,  all  {here  describe  the  premiser 
-i7s  directed  in  Form  107)  with  the  ajipurtenances,  and  all  the  estate,  right,  title, 
and  interest  of  the  said  party  of  the  first  part  therein. 

This  Grant  is  intended  as  a  security  for  the  payment  of  {here  describe 
the  debt)  which  payments,  if  duly  made,  will  render  this  conveyance  void. 
And  if  default  shall  be  made  in  the  payment  of  the  principal  or  interest  above 
mentioned,  then  the  said  party  of  the  second  part,  or  his  executors,  admin- 
istrators,  or  assigns,  are  hereby  authoi  ized  to  sell  the  premises  above  granted, 
or  so  much  thereof  as  will  be  necessaiy  to  satisfy  the  amount  then  due,  with 
the  costs  and  expenses  allowed  by  law. 

In  Witness  Whereof,  the  said  party  of  the  first  part  has  hereunto  set 
his  hand  and  seal  the  day  and  year  first  above  written. 

{Signature^    {Seal^ 

Sealed  and  Delivered  in  the  Presence  of 
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State  of 


County  of 

On  the  day  of  in  the  year  one  thousand 

nine    hundred  and  before  me  personally  came  {name  of 

mortgagor),  who  is  known  to  me  to  be  the  individual  described  in,  anil  who 

executed  the  foregoing  instrument,  and  acknowledged  that  he  executed  the 

same,  as  his  free  act  and  deed. 

{Signature.) 

(174.) 

Mortgage  to  secure  a  Debt,  fuller  Form,  with  Power  of 

Sale. 

This  Indenture,  Made  the  day  of  in  the 

year  one  thousand  nine  hundred  and  between  {name,  residence, 

and  occupation  of  the  tnortgagor)  party  of  the  first  part,  ?inA{na>ne,  residence, 
and  occupation  of  the  mortgagee)  party  of  the  second  part : 

Whereas,  the  said  party  of  the  first  part  is  justly  indebted  to  the  said 
party  of  the  second  part  in  {here  describe  the  amount  and  terins  of  the  debt, 
or  note,  or  bond). 

Now  this  Indenture  Witnesseth,  That  the  said  party  of  the  first  part, 
for  the  better  securing  the  debt  {or  note,  or  bond)  above  described,  accordimj 
to  the  true  intent  and  meaning  thereof,  and  also  for  and  in  consideration  of 
the  sum  of  one  dollar  to  him  in  hand  paid  by  the  said  party  of  the  second 
part,  at  or  before  the  ensealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  has  granted,  bargained,  sold,  aliened, 
remised,  released,  conveyed,  and  confirmed,  and  by  these  presents  does 
grant,  bargain,  sell,  aliene,  remise,  release,  convey,  and  confirm  unto  the  said 
party  of  the  second  part,  and  to  his  heirs  and  assigns  forever,  all  {hef^ 
describe  the  premises  as  directed  in  Form  107). 

Together  with  all  and  singular  the  tenements,  hereditaments,  and  appur^ 
tenances  thereunto  belonging,  or  in  anywise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues,  and  profits  thereof. 
And  also  all  the  estate,  right,  title,  interest,  property,  possession,  claim,  and 
demand  whatsoever,  as  well  in  law  as  in  equity,  of  the  said  party  of  tlie  first 
part,  of,  in,  and  to  the  same,  and  every  part  and  parcel  thereof  with  the 
appurtenances:  To  have  and  to  hold  the  above  granted,  bargained,  and 
described  premises,  with  the  appurtenances,  unto  the  said  party  of  the  second 
part,  and  his  heirs  and  assigns,  to  his  and  their  own  proper  use,  benefit,  and 
behoof  forever. 

Provided  Always,  and  these  presents  are  upon  this  express  condition, 
that  if  the  said  party  of  the  first  part,  or  his  heirs,  executors,  or  administrators, 
shall  well  and  truly  pay  to  the  said  party  of  the  second  part,  or  his  heirs, 
executors,  administrators,  or  assigns,  the  above-described  debt  {or  note,  or 
bond)  according  to  terms  and  tenor  thereof,  then  this  deed  (and  also  said  debt. 
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or  note,  or  bond)  shall  be  wholly  discharged  and  void ;  and  otherwise  shall 
remain  in  full  force  and  effect.  And  if  default  shall  be  made  in  the  payment 
of  the  said  sum  of  money  above  mentioned,  or  the  interest  that  may  grow 
due  thereon,  or  of  any  part  thereof,  that  then  and  from  thenceforth  it  shall  be 
lawful  for  the  said  party  of  tlie  second  part,  or  his  executors,  administrators, 
and  assigns,  to  enter  into  and  upon  all  and  singular  the  premises  hereby 
granted,  or  intended  so  to  be,  and  to  sell  and  dispose  of  the  same,  and  all 
benefit  and  equity  of  redemption  of  the  said  party  of  the  first  part,  or  his 
heirs,  executors,  administrators,  or  assigns,  therein,  at  public  auction, 
according  to  the  act  in  such  case  made  and  provided.  And  as  the  attor^ 
ney  of  the  said  party  of  the  first  part,  for  that  purpose  by  these  presents 
duly  authorized,  constituted,  and  appointed,  to  make  and  deliver  to  the  pur- 
chaser or  purchasers  thereof,  a  good  and  sufficient  deed  or  deeds  of  convey- 
ance in  the  law  for  the  same,  in  fee-simple,  and  out  of  the  money  arising 
from  such  sale,  to  retain  the  principal  and  interest  which  shall  then  be  due 
on  the  said  debt  (or  note,  or  bond)  together  with  the  costs  and  charges  of 
advertisement  and  sale  of  the  said  premises,  rendering  the  overplus  of  the 
purchase-money  (if  any  there  shall  be)  unto  the  said  party  of  the  first  part, 
or  his  heirs,  executors,  administrators,  or  assigns  ;  which  sale,  so  to  be  made, 
shall  forever  be  a  perpetual  bar,  both  in  law  and  equity,  against  the  said 
))arty  of  the  first  part,  or  his  heirs  and  assigns,  and  all  other  persons  claim- 
ing or  to  claim  the  premises  or  any  part  thereof,  by,  from,  or  under  him, 
ihem,  or  either  of  them. 

In  Witness  Whartiof,  The  parties  to  these  presents  have  hereunto  set 
iheir  hands  and  seals  the  day  and  year  first  above  written. 

{Signature  of  mortgagor) 
{Signature  of  mortgagee.) 

Sealed  and  Delivered  in  the  Presence  of 


{Sea:.) 
{Seal.) 


State  of 

County  of 


ss. 


On  the  day  of  in  the  year  one  thousand 

nine   hundred  and  before  me  personally  came  {name  of  both  par- 

ties) who  are  known  to  me  to  be  the  individuals  described  in,  and  who  exe- 
cuted the  foregoing  instrument,  and  acknowledged  that  they  executed  the 

same. 

{Signature.) 

(175.) 

Deed  Poll  ol  Mortgage,  with  Power  to  Sell,  and  Insurance 
Clause,  and  Release  of  Dower  and  Homestead. 

Know  all  Men  by  these  Presents,    That  I  {name,  residence,  and  occn- 
pation  of  mortgagor)  in  consideration  of  to  me  paid  by  {natne^ 

residence,   and  occupation   of  mortgagee)   the   receipt   whereof   is    hereby 
acknowledged,  do  hereby  give,  grant,  bargain,  sell,  and  convey  unto  the  said 
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{name  of  mortgagee)  all   that  lot  or  parcel  of  land,  with  all  the  buildings 
thereon  standing,  situated  in  the  town  {or  city)  of  County  of 

State  of  and  bounded  and  described  as  follows : 

that  is  to  say  {here  describe  the  premises  as  directed  in  Form  107). 

To  Have  and  to  Hold  the  afore-granted  premises,  with  the  privileges, 
easements,  and  appurtenances  thereto  belonging,  to  the  said  grantee,  and  to 
his  heirs  and  assigns,  to  their  use  forever. 

And  I,  the  said  grantor,  for  myself  and  my  heirs,  executors,  and  adminis- 
trators, do  covenant  with  the  said  grantee,  and  his  heirs  and  assigns,  that  1 
am  lawfully  seized  in  fee  of  the  afore-granted  premises;  that  they  are  free 
from  all  incumbrances  {if  any  incumbrance  exists,  say  ^'^  except  as  follows,''' 
and  describe  the  incumbrance,)  that  I  have  good  right  to  sell  and  convey  the 
same  to  the  said  grantee,  and  his  heirs  and  assigns  as  aforesaid  ;  and  that  I 
will,  and  my  heirs,  executors,  and  administrators  shall  warrant  and  defend 
the  same  to  the  said  grantee,  and  his  heirs  and  assigns  forever,  against  the 
lawful  claims  of  all  persons. 

Provided,  Nevertheless,  That  if  the  said  grantor,  or  his  heirs,  execu- 
t,)rs,  or  administrators,  shall  pay  unto  the  said  grantee,  or  his  executors, 
administrators,  or  assigns,  the  sum  of  dollars^jy 

in  days  {or  months)  from  the  day  of  the  date  hereof, 

with  interest  on  said  sum  at  the  rate  of  per  centum  per  annum,  payable 

{semi-annually)  and  until  such  payment  keep  the  buildings  standmg  on  th* 
land  aforesaid  insured  against  fire,  in  a  sum  not  less  than 
dollars,  for  the  benefit  of  said  mortgagee,  and  payable  to  him  in  case  of  loss, 
at  §ome  insurance  office  approved  by  said  mortgagee  ;  or  in  any  default 
thereof,  shall  on  demand  pay  to  said  mortgagee  all  such  sums  of  money  as 
the  said  mortgagee  shall  reasonably  pay  for  such  insurance,  with  interest, 
and  also  pay  all  taxes  levied  or  assessed  upon  the  said  premises,  then  this 
deed,  as  also  {a  certain  bond  or)  a  certain  promissory  note,  bearing  even 
date  with  these  presents,  signed  by  the  said  mortgagor,  whereby  for  value 
received  he  promises  to  pay  the  said  mortgagee  or  his  order,  the  said  sum 
and  interest,  at  the  time  aforesaid,  shall  both  be  absolutely  void  to  all  intents 
and  purposes. 

But  if  default  shall  be  made  in  the  payment  of  the  monev  above  men- 
tioned, or  the  interest  that  may  grow  due  thereon,  or  of  any  part  thereof, 
then  it  shall  be  lawful  for  the  said  grantee,  or  his  executors,  administrators, 
or  assigns  to  sell  and  dispose  of  ail  and  singular  tiie  premises  hereby  granted 
or  intended  to  be  granted,  and  all  benefit  and  equity  of  redemption  of  the 
said  {name  of  the  mortgagor)  the  grantor,  his  heirs,  executors,  administrators, 
or  assigns  therein,  at  public  auction  ;  such  sale  to  be  on  or  near  the  prem- 
ises hereby  granted;  first  giving  notice  of  the  time  and  place  of  sale,  by 
publishing  the  same  once  each  week,  for  three  successive  weeks,  in  {name  of 
(he  ne^vspaper)  a  newspaper  printed  in  the  county  of  aforesaid: 

and  in  his  or  their  own  names,  or  as  the  attorney  of  the  said  {name  of  mort- 
gagor) the  grantor,  for  that  purpose  by  these  presents  duly  authorized,  con 
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stituted  and  appointed,  to  make  and  deliver  to  the  purchaser  or  purchasers 
thereof,  a  good  and  sufficient  deed  or  deeds  of  conveyance  for  the  same  in 
fee-simple ;  and  out  of  tlie  money  arising  from  such  sale,  to  retain  the  said 
sum  of  dollars,  or  the  part  thereof  remaining  unpaid,  and 

also  the  interest  then  due  on  the  same,  together  with  the  costs  and  charges 
of  advertising  and  selling  the  same  premises ;  rendering  the  surplus  of  the 
purchase-money,  if  any  there  be,  over  and  above  said  sum  and  interest  as 
aforesaid,  together  with  a  true  and  particular  account  of  said  sale  and 
charges,  to  the  said  {name  of  the  tnortgai^or)  the  grantor,  his  heirs,  executors, 
administrators,  or  assigns ;  wh'ch  sale,  so  to  be  made,  shall  forever  be  a 
perpetual  bar,  both  in  law  and  equity,  against  the  said  {name  of  the  tnort' 
gagor)  the  grantor,  and  his  heirs  and  assigns,  and  all  other  persons  claiming 
or  to  claim  the  premises,  or  any  part  thereof,  by,  from,  or  under  him,  them, 
or  any  of  them. 

And  Provided  Also,  that  until  some  breach  of  the  condition  cf  this  deed, 
the  grantee  shall  have  no  right  to  enter  and  take  possession  of  the  premises, 
and  hold  the  same. 

In  Witness  "Whereof,  We  the  said  {name  of  ino7-tgagor)  and  {name 
of  his  wife)  wife  of  the  said  {name  of  mortgagor)  in  token  of  her  release 
of  all  right  and  title  of  or  to  both  dower  and  homestead  in  the  granteii 
premises,  have  hereunto  set  our  hands  and  seals  this 

day  of  in  the  year  of  our  Lord  eighteen  hundred  and 

{Signature  of  mortgagor)  {Seal.) 

{Signature  of  wife  of  mortgagor.)       {Seal.) 

Executed  and  Delivered  in  Presence  of 

ss.  19 

Then  personally  appeared  the  above-named  awd 

acknowledged  the  above  instrument  to  be  free  act  and  deed,  befoi  e 

me, 

fust  ice  of  the  Peace. 

(i-ye.) 

Mortgage  by  Indenture,  with  Power  of  Sale  and.  Interest  and 
Insurance  Clause,  to  secure  a  Bond. 

This  Indenture,  Made  the  day  of  in  the  year  one 

thousand  eight  hundred  and  between  {name,  residence,  and 

occupatioji  of  the  mortgagor)  party  of  tjie  first  part,  and  {name,  residence,  and 
occupation  of  the  mortgagee)  party  of  the  second  part : 

Whereas,  The  said  party  of  the  first  part  is  justly  indebted  to  the  said 
party  of  the  second  part,  in  the  sum  of  {amount  of  debt  due  on  the  bond)  dol- 
lars lawful  money  of  the  United  States,  secured  to  be  paid  by  his  certain  bond 
or  obligation  bearing  even  date  with  these  presents,  in  the  penal  sum  of 
(amount  of  penalty)  lawful  money  as  aforesaid,  conditioned  for  the  payment 
of  the  said  first-mentioned  sum  of  {amoufit  of  debt  due  on  the  bond)  lawful 
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money  as  aforesaid,  to  the  said  party  of  the  second  part,  or  his  executors, 
administrators,  or  assigns,  on  the  day  of 

which  will  be  in  the  year  one  thousand  nine  hundred  and  and 

interest  thereon  to  be  computed  from  at  and  after  the  rate 

of  per  cent,  per  annum,  and  to  be  paid  (here  set  forth  the  time  and 

terms  of  the  payment). 

And  it  is  Thereby  Expressly  Agreed,  That  should  any  def  tult  be  made 
tnthe  payment  of  the  said  interest,  or  of  any  part  thereof,  on  any  day  whereon 
the  same  is  made  payable,  as  above  expressed,  and  should  the  same  remain 
unpaid  and  in  arrear  for  the  space  of  days,  then  and  from 

thenceforth,  that  is  to  say,  after  the  lapse  of  the  said  days, 

the  aforesaid  principal  sum  of  {amount  of  the  debt)  with  all  arrearage  of 
interest  thereon,  shall,  at  the  option  of  the  said  party  of  the  second  part,  or 
his  executors,  administrators,  or  assigns,  become  and  be  due  and  payable 
immediately  thereafter,  altiiough  the  period  above  limited  for  the  payment 
thereof  may  not  then  have  expired,  anything  thereinbefore  contained  to  the 
contrary  thereof  in  anywise  notwithstanding  :  As  by  the  said  bond  or 
obligation,  and  the  condition  thereof,  reference  being  thereunto  had,  may 
more  fully  appear. 

Now  this  Indenture  Witnesseth,  that  the  said  party  of  the  first  part, 
for  the  better  securing  the  payment  of  the  said  sum  of  money  mentioned 
in  the  condition  of  the  said  bond  or  obligation,  with  interest  thereor, 
according  to  the  true  intent  and  meaning  thereof,  and  also  for  and  in  con^ 
sideration  of  the  sum  of  one  dollar  to  him  in  hand  paid  by  the  said  party  of 
the  second  part,  at  or  before  tlie  ensealing  and  delivery  of  these  presents, 
the  receipt  whereof  is  hereby  acknowledged,  has  granted,  bargained,  sold, 
aliened,  released,  conveyed,  and  confirmed,  and  by  these  presents  does 
grant,  bargain,  sell,  aliene,  release,  convey,  and  confirm  unto  the  said  party 
of  the  second  part,  and  to  his  heirs  and  assigns  forever,  all  {here  descrih-< 
carefully,  the  land  or  premises  granted^  as  directed  in  Form  107). 

Together  with  all  and  singular  the  tenements,  hereditaments,  and  appur* 
tenances  thereunto  belonging,  or  in  anywise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues,  and  profits  thereof  ; 
and  also  all  the  estate,  right,  title,  interest,  property,  possession,  claim,  and 
demand  whatsoever,  as  well  in  law  as  in  equity,  of  the  said  party  of  the  first 
part,  of,  in,  and  to  the  same,  and  every  part  and  parcel  thereof  with  the 
appurtenances  :  to  have  and  to  hold  the  above  granted,  bargained,  and 
described  premises,  with  the  appurtenances,  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns,  to  his  and  their  own  proper  use,  benefit,  and 
behoof  forever : 

Provided  Always,  and  these  presents  are  upon  this  express  condition, 
that  if  the  said  party  of  the  first  part,  his  heirs,  executors,  or  administrators, 
shall  well  and  truly  pay  unto  the  said  party  of  the  second  part,  his  executors, 
administrators,  or  assigns,  the  said  sum  of  money  mentioned  in  the  condi- 
tion of  the  said  bond  or  obligation,  and  the  interest  thereon,  at  the  time  and 


556 


MORTGAGES  OF  LAND. 


in  the  manner  mentioned  ?n  the  said  condition  according  to  the  true  intent 
a"id  meaning  thereof,  that  then  these  presents,  and  tlie  estate  hereby  granted, 
shall  cease,  determine,  and  be  void.  And  the  said  {name  of  the  mortgagor) 
for  himself  and  his  heirs,  executors,  and  administrators,  does  covenant  and 
agree  to  pay  unto  the  said  party  of  the  second  part,  or  his  executors,  admin- 
istrators, or  assigns,  the  said  sum  of  money  and  interest  as  mentioned  above 
and  expressed  in  the  condition  of  the  said  bo  ,d.  And  if  default  shall  be 
made  in  the  payment  of  the  said  sum  of  money  above  mentioned,  or  the 
interest  that  may  grow  due  thereon,  or  of  any  part  thereof,  that  then  and 
from  thenceforth  it  shall  be  lawful  for  the  said  party  of  the  second  part,  or 
his  executors,  administrators,  and  assigns,  to  enter  into  and  upon  all  and 
singular  the  premises  hereby  granted  or  intended  so  to  be,  and  to  sell  and 
dispose  of  the  same,  and  all  benefit  and  equity  of  redemption  of  the  said 
party  of  the  first  part,  or  his  heirs,  executors,  administrators,  or  assigns, 
therein,  at  public  auction,  according  to  law.  And  as  the  attorney  of  the  said 
'arty  of  the  first  part,  for  that  purpose  by  these  presents  duly  authorized 
«  onstituted,  and  appointed,  to  make  and  deliver  to  the  purchaser  or  purchaser.-' 
» 'lereof,  a  good  and  sufficient  deed  or  deeds  of  conveyance  in  the  law  for  thfe 
Jitme,  in  fee-simple,  and  out  of  the  money  arising  from  such  sale,  to  retai'> 
the  principal  and  interest  which  shall  then  be  due  on  the  said  bond  or  obh- 
l>.;ation,  together  with  the  costs  and  charges  of  advertisement  and  sale  of  the- 
uaid  premises,  rendering  the  overplus  of  the  purchase-money  (if  any  there 
nhall  be)  unto  the  said  party  of  the  first  part,  his  heirs,  executors,  adminis- 
\rators,  or  assigns  ;  which  sale,  so  to  be  made,  shall  forever  be  a  perpetual 
iiar,  both  in  law  and  equity,  against  the  said  party  of  the  first  part,  and  his 
\  eirs  and  assigns,  and  all  other  persons  claimi-ig  or  to  claim  the  premises  or 
sny  part  thereof,  by,  from,  or  under  him  or  them,  or  either  of  them. 

And  it  is  Expressly  Agreed  by  and  between  the  parties  to  these  pres- 
ents, that  the  said  party  of  the  first  part  shall  and  will  keep  the  buildings 
erected  and  to  be  erected  upon  the  lands  above  conveyed,  insured  against 
loss  and  damage  by  fire,  by  insurers  approved  by  the  said  party  of  the  second 
part,  and  in  an  amount  approved  by  the  said  party  of  the  second  part,  and 
assign  the  policy  and  certificates  thereof  to  the  s"id  party  of  the  second  part ; 
and  in  default  tliereof,  it  shall  be  lawful  for  the  said  party  of  the  second  part 
to  effect  such  insurar.ee,  and  the  premium  and  premiums  paid  for  effecting 
the  same  shall  be  a  lien  on  the  said  mortr.^ar;ed  premises,  added  to  the  amount 
of  the  said  bond  or  obligation,  and  secured  by  these  presents,  and  payable  on 
demand  witli  interest  at  the  rate  of  per  cent,  per  annum. 

In  Witness  Wherecf,  the  parties  to  these  presents  have  hereunto  inter- 
changeably set  their  hands  and  seals  the  day  and  year  first  above  written 

{Signature  of  mortgagor.)     {Seal.) 
{Signature  of  mortgagee.)     {Seal.) 

Sealed  and  Delivered  in  the  Presence  of 


State  of 
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ss. 
County. 


On  the  day  of  in  the  year  one  thousand  nine 

hundred  and  before   me   personally  came  the 

individuals  described  in,  and  who  executed  the  foregoing  instrument,  and 
acknowledged  that  they  executed  the  same  as  their  free  act  and 
deed. 

{Signature^ 
(177.) 

Mortgage  to  Executor,    -with  Power  cf  Sale. 

This  Indentiire,  Made  the  day  of  in  the 

jrear  one  thousand  mne  hundred  and  between  {name,  resi- 

dence, and  occupation  of  the  mortgagor)  party  of  the  first  part,  and  {iiamt 
and  residence  of  the  mortgagee)  executor  c  f  the  last  will  and  testament  o\ 
(iiame  and  residence  of  the  testator)  deceased,  of  the  second  part;  whereas, 
(he  said  party  of  the  first  part  is  justly  indebted  to  the  said  party  of  the 
second  part  in  the  sum  of  lawful  money  of  the  United  States  ol 

America,  secured  to  be  paid  by  a  certain  bond  or  obligation  bearing  even  dat*i 
with  these  presents,  in  the  penal  sum  of  lawful  money  as  afore- 

said, conditioned  for  the  payment  of  the  said  first-mentioned  sum  {state  th« 
terms  of  the  payment,  and  if  the  bond  was  made  to  the  testator,  state  that} 
as  by  the  said  bond  or  obligation  and  the  condition  thereof,  reference  bein^ 
thereunto  had,  may  more  fully  appear. 

Now  this  Indenture  "Witnesseth,  That  the  said  party  of  the  first  part, 
for  the  better  securing  the  payment  of  the  said  sum  of  money  mentioned  in 
the  condition  of  the  said  bond  or  obligation  with  interest  thereon,  according 
to  the  true  intent  and  meaning  thereof,  and  also  for  and  in  consideration  ot 
the  sum  of  oie  dollar,  to  him  in  hand  paid  by  the  saitl  ])arty  of  the  second 
part,  at  or  before  the  ensealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  has  granted,  bargained,  sold,  aliened, 
released,  conveyed,  and  confirmed,  and  by  these  ]  resents  does  grant,  bargain, 
sell,  aliene,  release,  convey,  and  confirm,  unto  tiie  said  party  of  the  second 
part,  and  his  successors  and  assigns  forever,  all  {here  describe  carefully  the 
land  or  premises  granted,  as  directed  in  Form  107). 

Together  with  all  and  singular  the  tenements,  hereditaments,  and  appur- 
tenances tliereunto  belonging,  or  in  anywise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues,  and  profits  thereof: 
and  also  all  the  estate,  right,  title,  interest,  property,  possession,  claim,  and 
demand  whatsoever,  as  well  in  law  as  in  equity,  of  the  said  party  of  the  first 
part,  of,  in,  and  to  the  same,  and  every  part  and  parcel  thereof  with  the 
appurtenances.  To  have  and  to  hold  the  above  granted,  bargained,  an  1 
described  premises,  with  the  appurtenances,  unto  the  said  party  of  the 
second  part,  his  successors  and  assigns,  to  their  only  proper  use,  benefit, 
and  behoof  forever.     Provided  always,  and  these  presents   are  upon  this 
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express  condition,  that  if  the  s  lid  party  of  the  first  part,  or  his  heirs, 
executors,  or  administrators,  sliall  well  and  truly  pay  unto  the  said  party  of 
the  second  part,  or  his  successors  or  assigns,  the  said  sum  of  money 
mentioned  in  the  condition  of  the  said  bond  or  obligation,  and  the  interest 
thereon  at  the  time,  and  in  the  manner  mentioned  in  the  said  condition, 
according  to  the  true  intent  and  meaning  thereof,  that  then  these  presents, 
and  the  estate  hereby  granted,  shall  cease,  determine,  and  be  null  and  void. 
And  the  said  party  of  the  first  part,  for  himself  and  his  heirs,  executors, 
and  administrators,  does  covenant  and  agree  to  pay  unto  the  said  party  of 
the  second  part,  his  successors  or  assigns,  the  said  sum  of  money  and 
interest,  as  mentioned  above,  and  expressed  in  the  condition  of  the  said 
bond.  And  if  default  shall  be  made  in  the  payment  of  the  said  sum  of 
money  above  mentioned,  or  the  interest  that  may  grow  due  thereon,  or  of 
any  part  thereof,  that  then  and  from  thenceforth  it  shall  be  lawful  for  the 
said  party  of  the  second  part,  his  successors  and  assigns,  to  enter  into  and 
upon  all  and  singular  the  premises  hereby  granted,  or  intended  so  to  be,  and 
to  sell  and  dispose  of  the  same,  and  all  benefit  and  equity  of  redemption  of 
the  said  party  of  the  first  part,  or  his  heirs,  executors,  administrators,  or 
assigns  therein,  at  public  auction,  according  to  law.  And  as  the  attorney  or 
attorneys  of  the  said  party  of  the  first  part,  for  that  purpose  by  these  pres- 
ents duly  authorized,  constituted,  and  appointed,  to  make  and  deliver  to  the 
purchaser  or  purchasers  thereof  a  good  and  sufficient  deed  or  deeds  of  con- 
veyance in  the  law  for  the  same,  in  fee-simple,  and  out  of  the  money  arising 
from  such  sale,  to  retain  the  principal  and  interest  which  shall  then  be  due 
on  the  said  bond  or  obligation,  together  with  the  costs  and  charges  of 
advertisement  and  sale  of  the  said  premises,  rendering  the  overplus  of  the 
purchase-money  (if  any  there  shall  be)  unto  the  said  party  of  the  first  part, 
his  heirs,  executors,  administrators,  or  assigns ;  which  sale,  so  to  be  made, 
shall  forever  be  a  perpetual  bar,  both  in  law  and  equity,  against  the  said 
party  of  the  first  part,  his  heirs  and  assigns,  and  all  other  persons  claiming 
or  to  claim  the  premises,  or  any  part  thereof,  by,  from,  or  under  him,  them, 
or  any  of  them. 

In  "Witness  "Whereof,  the  parties  to  these  presents  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written. 

{Signatures.)         (Seals.) 

Signed,  Sealed^  and  Delivered  in  Presence  of 

State  of  ^ 

>■  ss. 
County.  ) 

On  the  day  of  in  the  year  one  thousand  nine  hundred 

and  before  me  personally  came  the  individuals 

described  in,  and  who  executed  the  foregoing  instrument,  and 
acknowledged  that  they  executed  the  same  as  their  free  act  and  deed. 

{Signaturt.) 
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(178.) 
Mortgage  of  a  Lease. 

This  Indenture,  Made  the  day  of  in  the  year 

one  thousand  nine  hundred  and  h^ivjccn  {na»ie,  residence,  aiiii  on  u- 

Pation  of  mortgagor)  party  of  tlie  first  part,  and  {name,  residence,  and 
Kcupation  of  mortgagee)  party  of  the  second  part :  Whereas,  {name,  resi- 
dence, and  occupation  of  the  lessor  of  the  lease  to  be  mortgaged)  did,  by  a 
certain  indenture  of  lease,  bearing  date  the  day  of  in  the 

year  one  thousand  eight  hundred  and  demise,  lease,  and  to 

farm  let,  unto  the  said  party  of  the  first  part,  and  to  his  executors,  adi»inis- 
trators,  and  assigns,  all  and  singular  the  premises  hereinafter  mentioned  and 
described,  together  with  their  appurtenances  :  To  have  and  to  hold  the  same 
unto  the  said  party  of  the  first  part,  and  to  his  executors,  administrators, 
and  assigns,  for  and  during  and  until  the  full  end  and  term  of 
years,  from  the  day  of  and  fully  to  be  complete 

aud  ended,  yielding  and  paying  therefor  unto  the  said  {name  of  the  lessor) 
and  to  his  heirs,  executors,  administrators,  or  assigns,  the  yearly  rent  or  sum 
<)f  {state  the  rent,  and  the  times,  or  terms  of  payments). 

And  Whereas,  The  said  party  of  the  first  part  is  justly  indebted  to  the 
said  party  of  the  second  part,  in  the  sum  of  dollars,  lawful  money 

wf  the  United  States  of  America,  secured  to  be  paid  by  his  certain  bond  or 
tibligation  bearing  even  date  with  these  presents,  in  the  penal  sum  of 
dollars,  lawful  money  as  aforesaid,  conditioned  for  the  payment  of  the  said 
hrst-mentioned  sum  of  {here  gii'e  the  amount  of  the  debt  to  be  paid)  as  by 
the  said  Jpond  or  obligation  and  the  condition  thereof,  reference  being  there- 
onto  had,  may  more  fully  appear. 

Now  this  Indenture  "Witnesseth,  That  the  said  party  of  the  first  part, 
lor  the  better  securing  the  payment  of  the  said  sum  of  money  mentioned  in 
the  condition  of  the  said  bond  or  obligation,  with  interest  thereon,  accord- 
ing to  the  true  intent  and  meaning  thereof,  and  also  for  and  in  consideration 
of  the  sum  of  one  dollar,  to  him  in  hand  paid,  by  the  said  party  of  the 
second  part,  at  or  before  the  ensealing  and  delivery  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged,  has  granted,  bargained,  sold, 
assigned,  transferred,  and  set  over,  and  by  these  presents  does  grant, 
bargain,  sell,  assign,  transfer,  and  set  over  unto  the  said  party  of  the  second 
part,  the  estate  or  premises  leased  and  transferred  by  said  indenture  of 
lease,  that  is  to  say  {here  describe  the  premises  in  the  same  manner  in  which 
they  are  described  in  the  lease),  \oge{\\Qr  with  all  and  singular  the  edifices, 
buildings,  rights,  members,  privileges,  and  appurtenances  thereunto  belong- 
ing, or  in  anywise  appertaining  ;  and  also  all  the  estate,  ri^ht,  title.  Interest, 
term  of  years  yet  to  come  and  unexpired,  property,  possession,  claim,  and 
demand  whatsoever,  as  well  in  law  as  in  equity,  of  the  said  party  of  the  first 
part,  of,  in,  and  to  the  said  demised  premises,  and  every  part  and  parcel 
thereof,  with  the  appurtenances  ;  and  also  the  said  indenture  of  lease,  and 
every  clause,  article,  and  condition  therein  expressed  and  contained. 
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Have  and  to  Hold  the  said  i;u!enture  of  lease,  and  other  hereby 
granted  premises,  unto  the  said  party  of  the  second  part,  his  executors, 
administrators,  and  assigns,  to  his  and  their  only  proper  use,  benefit,  and 
behoof,  for  and  during  all  the  rest,  residue,  and  remainder  of  the  said  term  of 
years  yet  to  come  and  unexpired  ;  subject,  nevertheless,  to  the  rents,  cove- 
nants, conditions,  and  provisions  in  the  said  indenture  of  lease  mentioned. 

Provided  Always,  And  these  presents  are  upon  this  express  condi- 
tion, that  if  the  said  party  of  the  first  part  shall  well  and  truly  pay  unto  the 
said  party  of  the  second  part  the  said  sum  of  money  mentioned  in  the  con- 
dition of  the  said  bond  or  obligation,  and  the  interest  thereon,  at  the  time 
and  in  the  manner  mentioned  in  tlie  said  condition,  according  to  the  true 
intent  and  meaning  thereof,  that  then  and  from  thenceforth  these  presents,  and 
the  estate  hereby  granted,  shall  cease,  determine,  and  be  utterly  null  and 
void,  anything  hereinbefore  contained  to  the  contrary  in  anywise  notwith- 
standing. And  the  said  party  of  the  first  part  does  hereby  covenant,  grant, 
promise,  and  agree  to  and  with  the  said  party  of  the  second  part,  that 
he  shall  well  and  truly  pay  unto  the  said  party  of  the  second  part  the  said 
sum  of  money  mentioned  in  the  condition  of  the  said  bond  or  obligation, 
and  the  interest  thereon,  according  to  the  condition  of  the  said  bond  or  obliga- 
tion. And  that  the  said  premises  hereby  conveyed  now  are  free  and  clear  of 
all  incumbrances  whatsoever,  and  that  the  said  party  of  the  first  part  has  good 
right  and  lawful  autliority  to  convey  the  same  in  manner  and  form  hereby 
conveyed.  And  if  default  shall  be  made  in  the  payment  of  the  said  sum  oi 
money  above  mentioned,  or  in  the  interest  which  shall  accrue  thereon,  or  of 
any  part  of  either,  that  then  and  from  thenceforth  it  shall  be  lawful  for  the 
said  party  of  the  second  part,  and  his  assigns,  to  sell,  transfer,  and  set  over 
all  the  rest,  residue,  and  remainder  of  the  said  term  of  years  then  yet  to 
come,  and  all  other  the  right,  title,  and  interest  of  the  said  party  of  the  first 
part,  of,  in,  and  to  the  same,  at  public  auction,  according  to  the  act  in  such  case 
made  and  provided :  and  as  the  attorney  of  the  said  party  of  the  first  part, 
for  that  purpose  by  these  presents  duly  authorized,  constituted,  and  appointed 
to  make,  seal,  execute,  and  deliver  to  the  purchaser  or  purchasers  thereof,  a 
good  and  sufficient  assigninent,  transfer,  or  other  conveyance  in  the  law, 
for  the  same  premises,  with  the  appurtenances  ;  and  out  of  the  money 
arising  from  such  sale,  to  retain  the  principal  and  interest  which  shall  then 
be  due  on  the  said  bond  or  obligation,  together  with  the  costs  and  charges  of 
advertisement  and  sale  of  the  same  premises,  rendering  the  overplus  of  the 
purchase-money  (if  any  there  shall  be)  unto  the  said  party  of  the  first  part, 
or  his  assigns ;  which  sale,  so  to  be  made,  shall  be  a  perpetual  bar,  both  in 
law  and  equity,  against  the  said  party  of  the  first  part,  and  against  all 
persons  claiming  or  to  claim  the  premises,  or  any  part  thcr-eof,  by,  from,  or 
under  him  or  them,  or  any  of  them. 

In  Witness  Whereof,  The  said  party  of  the  first  part  to  these  presents 
has  hereunto  set  his  hand  and  seal  the  day  and  year  first  above  written, 

{Signatured)     {Seal.) 

Signed,  Sealed,  and  Delivered  in  the  Presence  of 
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State  of 


ss. 

County  of 

On  ;  e  day  of  in  the  year  one  thousand    nine 

hundred  and  before  me  personally  came  who  is 

..nown  to  me  to  be  the  individual  describe^  in,  and  who  executed  the  fore- 
going instrument,  and  acknowledged  tliat  he  executed  the  same  as 

his  free  act  and  deed. 

{Signature.) 

(179.) 
Mortgagee's  Deed,  under  a  Power  of  Sale. 

This  Indenture,  Made  this  day  of  in  the  year 

of  our  Lord  one  tliousand  nine  hundred  and  between  {natne 

and  occjtpaiion  of  the  tnortgagee)  of  the  County  of  and  State  ct 

party  of  the  first  part,  and  {name  and  occupation  of  the 
grantee)  of  the  County  of  and  Slate  of  of  th» 

second  part. 

"Witnesseth,  That  whereas  (name  and  occjtpation  of  the  owner  and 
morti^agor  ivho  gave  to  the  mortgagee  the  power  jiow  exercised)  of  t'ne 
County  of  ~  and  State  of  did,  by  a  certain  deed, 

dated  the  day  of  A.D.  19     ,  which  deed  is  recorded 

in  the  Recorder's  ofifice  of  the  County  of  in  the  State  of 

on  the  day  of  A.D.  19     ,  in  book  of 

at  pa'je  ,  grant,  sell,  and  convey  to  tlie  said  party  of  the  first  part  all  th.r 
premises  hereinafter  described,  to  secure  the  payment  of  a  certaiu. 

debt  {or  note,  or  bond)  in  said  deed  particularly  mentioned,  and  upon  cert:ii\\ 
terms  in  said  deed  pardcularly  declared;  and  whereas  default  hath  beeu 
made  in  the  payment  of  said  debt  {note  or  bond),  the  s  lid  premises  were,  by 
said  pnrtv  of  the  first  part,  duly  advertised  for  public  sale  at  the  doer 

of  the  court-house  in  the  County  of  and  State  (vf 

on  the  day  of  A.D.  19     ,  in  the  mann(  r 

prescribed  by  said  deed,  and  were,  upon  the  day  and  year  and  at  the  place 
last  mentioned  aforesaid,  in  pursuance  of  said  notice,  sold  at  public  snle, 
and  at  said  sale  the  said  party  of  the  second  part  was  the  highest  and  best 
bidder  therefor,  and  bid  for  the  tract  first  hereinafter  named,  the  sum  of 
dollars.  • 

Now  therefore,  These  presents  witness,  that  the  said  pariy  of  the  first 
part,  in  pursuance  of  the  power  and  authority  in  him  vested  in  and  by  tht 
said  deed,  and  in  consideration  of  the  sum  of  dollars,  to  tlie 

said  party  of  the  first  part  paid  by  the  said  party  of  the  second  part,  tiie 
receipt  whereof  is  hereby  acknowledged,  hath  released  and  quitclaimed,  an  1 
(loth  hereby  convey,  remise,  release,  and  quitclnim  to  the  said  par!y  of  the 
second  part,  his  heirs  and  assigns  forever,  all  the  rirht,  title,  and  intore.'4, 
as  well  in  law  as  in  equity,  which  the  said  party  of  the  first  part  hath 
■acquired  by  virtue  of  the  dee  J  above  mentioned,  of,  in,  and  to  rdl  t  at  certain 
3C 
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tract     ,  piece     ,  or  parcel     of  land  situated  in  the  Couniy  of 

and  State  of  and  described  as  follows,  to  wft, 

{fiere  describe  the  premises  as  directed  in  Form  107J. 

Together  with  all  and  singular  the  tenements,  hereditaments,  and  appur- 
tenances thereunto  belonging  or  in  anywise  appertaining,  and  the  reversions, 
remainders,  rents,  issues,  and  pfofits  thereof ;  and  also  all  the  estate,  right, 
title,  interest,  claim,  and  demand  whatsoever,  as  well  in  law  as  in  equity,  of 
the  said  party  of  the  first  part,  of,  in,  and  to  the  same,  and  any  and  every 
part  thereof,  with  the  appurtenances,  which  the  said  party  of  the  first  pait 
acquired  by  virtue  of  said  deed  : 

To  Eave  and  to  Hold  the  aforesaid  right,  title,  and  interest  of  the 
said  party  of  the  first  part,  unto  the  said  parly  of  the  second  part,  his  heirs 
and  assigns  forever,  as  full  and  absolutely  as  the  said  party  of  the  first  part 
can,  by  virtue  of  the  power  and  authority  in  him  by  said  deed  vested,  con- 
vey the  same. 

In  Witness  "Whereof,  The  party  of  the  first  part  hath  hereto  set  his 
hand  and  seal  the  day  and  year  first  above  written. 

{Signature  of  seller^    (Seal.) 

Signed,  Sealed,  and  Delivered  in  Presence  of 

State  of  ^ 

\  ss. 
County.  ) 

On  the  day  of  nineteen  hundred  and  , 

before  me  of  the  County  of  in  the  State  of 

appeared  who  is  personally  known  to  me  to  be  the  real  person 

whose  name  is  subscribed  to  the  foregoing  instrument  of  writing,  as  having 
executed  the  same,  and  then  acknowledged  the  execution  thereof  as  his 
free  act  and  deed,  for  the  uses  and  purposes  herein  mentioned. 

(Signature^ 
(180.) 

Mortgage  Deed,  to  Secure  a  Bond  with  "Warrant,  in  use  in 

Pennsylvania. 

This  Indenture,   Made  the  day  of 

in  the  year  of  our  Lord  one  thousand   nine  hundred  and 

between  (name,  residence,  and  occupation  of  the  debtor  who  is  obligor  if  the 
Bond)  of  the  first  part,  and  {name,  residence,  and  occupation  of  the  credited- 
ivho  is  the  obligee  of  the  Bond)  of  the  other  part,  witnesseth,  that 

Whereas,   the  said  in  and  by  obliga- 

tion or  writing  obligatory  under  hand  and   seal  duly  executed, 

bearing  even  date  herewith,   stand         bound  unto   the  said 
in  the  sum  of  lawful  money  of   the   United    States  of 

America,  conditioned  for  the  payment  of  the  just  sum  of 

lawful  money  as  aforesaid,  in  together  with  interest 

thereon,  payable  at  the  rate  of  six  per  cent,  per  annum. 
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until  such  time  as  a  higher  rate  becomes  lawful,  and  immediately  thereafter 
at  the  highest  rate,  not  exceeding  per  cent ,  leL:;ally  ch;irgeal)le.  Together 
with  all  t.ixes  and  charges  in  nature  thereof,  tliat  may  be  laid  or  levied  upon 
the  said  obligation,  or  this  indenture  of  mortgage,  or  the  principal  or  inter- 
est moneys  thereby  secured,  immediately  upon  their  assessment,  without  any 
fraud  or  further  delay. 

Provided,  However,  and  it  is  hereby  expressly  agreed,  that  if  at  anv 
time  default  shall  be  made  in  the  payment  of  interest  as  aforesaid,  for 
the  space   of  days  after  any  payment 

thereof  shall  fall  due,  or  in  the  payment  of  any  tax  or  charge  as  afore- 
said, for  the  space  of  days  after  notice  in  writing  of  its 
assessment  shall  be  left  upon  the  premises  hereinafter  described,  then  and 
in  such  case  the  whole  principal  debt  aforesiid  shall,  at  the  option  of  the  said 
obligee  executors,  administrators,  or  assigns,  become  due  and 
payable  immediately  ;  and  payment  of  said  principal  debt,  and  all  interest 
thereon,  may  be  enforced  and  recovered  at  once,  anything  therein  contained 
to  the  contrary  notwithstanding. 

And  Provided  Further,  however,  and  it  is  hereby  expressly  agreed, 
that  if  at  any  time  thereafter,  by  reason  of  any  default  in  payment,  either  of 
said  principal  sum  at  its  maturity,  or  of  said  interest  or 

of  taxes  and  charges,  within  the  time  specified,  a  writ  of  fieri  facias  is  prop- 
erly issued  upon  the  judgment  obtained  upon  said  obligation,  or  by  virtue  of 
said  warrant  of  attorney,  or  a  writ  of  scire  facias  is  properly  issued  upon 
this  indenture  of  mortgage,  an  attorney's  commission  for  collection,  viz.: 
per  cent.,  shall  be  payable,  and  shall  be  recovered  in  addition  to 
all  principal,  interest,  and  taxes  then  due,  besides  cost  of  suit,  as  in  and 
by  the  said  recited  obligation  and  the  condition  thereof,  relation  being 
thereunto  had,  may  more  fully  and  at  large  appear. 

Now  this  Indenture  Witnesseth,  that  the  said  as 

well  for  and  in  consideration  of  the  aforesaid  debtor  principal  sum  of 
and  for  the  better  securing  the  payment  of  the  same,  with  interest  as  afore- 
said, unto  the  said  executors,  administrators,  and  assigns, 
in  discharge  of  the  said  recited  obligation,  as  for  and  in  consideration  of  the 
further  sum  of  one  dollar  unto  in  hand  well  and  truly  paid  by  the  said 
at  and  before  the  sealing  and  delivery  hereof,  the  receipt 
whereof  is  hereby  acknowledged,  granted,  bargained,  sold,  aliened, 
enfeoffed,  released,  and  confirmed,  and  by  these  presencs  grant,  bargain, 
sell,  aliene,  enfeoff,  release,  and  confirm  unto  the  said  heirs  and 
assigns,  {here  describe  the  land  or  premises  granted,  substantially  as  in 
Form  107). 

Together  with  all  and  singular  the  ways,  waters, 

water-courses,  rights,  liberties,  privileges,  improvements,  hereditaments,  and 
appurtenances  whatsoever  thereunto  belonging,  or  in  anywise  appertaining, 
and  the  reversions  and  remainders,  rents,  issues,  and  profits  thereof, 

To  Have  and  to  Hold  the  said  hereditaments  and  prem- 
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ises  hereby  granted,  or  mentioned  and  intended  so  to  be,  with  the  appurte- 
nances, unto  the  said  heirs  and  assigns,  to 
and  for  tlie  only  proper  use  and  behoof  of  the  said  heirs 
and  assigns  forever. 

Provided  Always,  nevertlieless,  that  if  the  siid  {natne  of  the  creditor  and 
obligor)  heirs,  executors,  administrators,  or  assigns,  do  and  shall  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  executors, 

administrators,  or  assigns,  the  aforesaid  debt  or  principal  sum  of 
on  the  day  and  time  hereinbefore  mentioned  and  appointed 

for  payment  of  the  same,  together  with  interest  and  taxes  as  aforesaid, 
without  any  fraud  or  fiir;her  delay,  and  without  any  deduction,  defalcation, 
or  abatement  to  be  made  of  anything,  for  or  in  respect  of  any  taxes, 
charges,  or  assessments  whatsoever,  that  then,  and  from  thenceforth,  as 
well  this  present  indenture,  ar.d  the  estate  hereby  granted,  as  the  said 
recited  obligation  shall  cease,  determine,  and  become  void,  anything  here- 
inbefore contained  to  the   contrary  thereof  in  anywise  notwithstanding. 

And  Provided,  Also,    that   it    shall    and   may  be    lawful   for  the   sairf 
executors,  administrators,  or  assigns,  when  and  as  soon 
as  the  principal  debt  or  sum  hereby  secured  shall  become  due  and  payable. 
as  aforesaid,  to  wit:  on  the  day  of 

Anno  Domini  one  thousand  eight  hundred  and  or  in  caso 

default  shall  be  made  for  the  space  of  days  in  the  payment  of 

interest  on  the  said  principal  sum,  after  any 

payment  thereof  shall  f  .11  due,  or  in  tlie  payment  of  any  tax  or  charge  as 
aforesaid,  for  the  sjmce  of  days  after  notice  in  writing  of 

its  assessment  shall  be  left  u^jon  the  above  c!escribed  premises,  to  sue  out 
forthwith  a  writ  or  writs  of  sciie  facias  upon  this  indenture  of  mortgage 
and  to  proceed  thereon  to  judgment  and  execution,  for 
the  recovery  of  tlie  whole  of  said  principal  debt,  and  all  interest  and  taxes 
due  therein,  together  with  an  attorney's  commission  for  collection,  viz  , 
percent.,  besides  costs  of  suit,  without  further  stav,  any  law,  usage, 
or  custom  to  the  contrary  notwithstanding. 

In  "Witness  Whereof,  The  said  parties  to  these  presents  have  hereunto 
interchangeably  set  their  hands  and  seals.  Dated  the  day  and  year  first 
above  written. 

{Seals!) 

Sealed  and  Delivered  in  the  Presence  of  us. 

On  the  day  of  Anno  Domini  19    ,  before 

me  the  above  named  personally  appeared 

and  in  due  form  of  law  acknowledged  the  above  Indenture  of  Mortgage 
to  be  act  and  deed,   and  desired  the  same  might  be  recorded 

as  such. 

Witness  my  hand  and  official  seal  the  day  and  year  aforesaid. 

{Signature.)     {Seal.) 
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(181.) 

Bond  with  "Warrant  of  Attorney,  Referred  to  in  the  pre- 
ceding Form  180. 

Enow  all  Men  by  these  Presents,  That  {name,  residence,  and  occupa- 
tion of  the  debtor)  (liereinafter  called  the  obligor  )  held  and 
firmly  bound  unto  {name,  residence,  and  occupation  of  the  creditor)  (herein- 
after called  the  obligee  )  in  the  sum  of  lawful  money  of  the 
United  States  of  America,  to  be  paid  to  the  said  obligee  certain 
attorney,  executors,  administrators,  or  assigns,  to  which  payment  well  and 
tjuly  to  be  made,  do  lind  and  oblige  heirs,  executors, 
and  administrators,                                             firmly  by  these  presents. 

Sealed  with  seal.     Dated  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

The  Condition  of  this  Obligation  is  Such,  That  if  the  above  boun- 
(len  obligor  ,  heirs,  executors,  or  administrators,  or  any  of  them,  shall 
and  do  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  above  named  ob- 
lygee  ,  certain  attorney,  executors,  administrators,  or  assigns,  the  just 

sum  of  lawful  money  as  aforesaid,  in 

together  with  interest  thereon, 
payable  at  the  rate  of  six  per  cent,  per  annum, 

until  such  time  as  a  higher  rate  becomes  lawful,  and  imrhediately  there- 
after at  the  highest  rate,  not  exceeding  per  cent.,  legally  chargeable, 
together  with  all  taxes,  and  charges  in  nature  thereof,  that  may  be  laid  or 
levied  upon  this  obligation,  or  upon  the  accompanying  indenture  of  mort- 
gage, or  the  principal  or  interest  moneys  hereby  secured,  immediately  upoa 
their  assessment,  without  any  fraud  or  further  delay  ;  then  the  above  obli- 
gation to  be  void,  or  else  to  be  and  remain  in  full  force  and  virtue  : 

Provided,   however,  and  it  is  hereby  expressly  agreed,  that  if  at  any  time 
default  shall  be  made  in  payment  of  interest  as  aforesaid, 
tor  the  space  of  days  after  any  payment  thereof 

shall  fall  due,  or  in  the  payment  of  any  tax  or  charge,  as  aforesaid,  for 
the  space  of  days  after  notice  in  writing  of  its  assessment 

shall  be  left  upon  the  premises  described  in  the  accompanying  indenture  of 
mortgage,  then  and  in  such  case  the  whole  principal  debt  aforesaid  shall,  at 
the  option  of  the  said  obligee  ,  executors,  administrators,   or  assigns, 

become  due  and  payable  immediately,  and  payment  of  said  principal  debt, 
and  all  interest  thereon,  may  be  enforced  and  recovered  at  once,  anything 
herein  contained  to  the  contrary  notwithstanding. 

And  Provided  Further,  however,  and  it  is  hereby  expressly  agreed  that 
if  at  any  time  hereafter,  by  reason  of  any  default  in  payment,  either  of  said 
principal  sum  at  its  maturity,  or  of  said  interest,  or  of 

taxes  and  charges,  within  the  time  specified,  a  writ  of  fieri  facias  is  properly 
issued  upon  the  judgment  obtained  upon  this  obligation,  or  by  virtue  of  the 
warrant  of  attorney  hereto  attached,  or  a  writ  of  scire  facias  is  properly 
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issued  upon  the  accompanying  indenture  of  mortgage,  an  attorney's  com- 
mission for  collection,  viz.,  per  cent.,  shall  be  payable,  and  shall  be 
recovered  in  addition  to  all  principal,  interest,  and  taxes  then  due,  besides 
costs  of  suit.  And  it  is  hereby  declared  and  agreed  that  the  said  debt  or 
principal  sum  of  is  the  same  which,  by  an  inden- 
ture of  mortgage  of  even  date  herewith,  made  between  the  above-named 
obligor     and  obligee     is  secured  upon 

{Signature)     {Seal.) 
Sealed  and  Delivered  in  the  Presence  of  us. 

To  Attorney  of  the  Court  of  Common  Pleas  at 

Philadelphia,  in  the  County  of  Philadelphia,  in  the  State  of  Pennsylva- 
nia, or  to  any  other  Attorney  of  the  said  Court,  or  any  other  Court  there 
or  elsewhere. 
"Whereas,  in  and  by  a  certain  obligation  bearing  even  date  here- 

with, do         stand  bound  unto  in  the  sum  of 

lawful  money  of  the  United  States  of  America,  conditioned 
for  the  payment  of  the  just  sum  of  lawful 

money  as  aforesaid,  in  together  with  interest 

thereon,  payable  at  the  rate  of  six  per  cent,  per  annum, 

until  such  time  as  a  higher  rate  becomes  lawful,  and  immediately  thereafter 
at  the  highest  rate,  not  exceeding  per  cent,  legally  chargeable.     To- 

gether with  all  taxes  and  charges  in  nature  thereof  that  may  be  laid  or  levied 
Upon  said  obligation,  or  upon  the  accompanying  indenture  of  mortgage,  or 
the  principal  or  interest  moneys  thereby  secured,  immediately  upon  their 
assessment ;  it  being  the  same  debt  or  principal  sum  which,  by  an  indenture 
of  mortgage  of  even  date  herewith,  made  between  the  above-named  obli 
gor    and  obligee     is  secured  upon 

Provided,  however,  and  it  is  hereby  expressly  agreed,  that  if  at  any 
time  default  shall  be  made  in  payment  of  interest  as  aforesaid, 
for  the  space  of  days  after  any  payment  therec  t 

shall  fall  due,  or  in  the  payment  of  any  tax  or  charge,  as  aforesaid,  for  the 
space  of  days  after  notice  in  writing  of  its  assessment 

shall  be  left  upon  the  premises  described  in  the  accompanying  Indenture  of 
Mortgage,  then  and  in  such  case,  the  whole  principal  debt  aforesaid  shall,  at 
the  option  of  the  said  obligee,  executors,  administrators,  or 

assigns,  become  due  and  payable  immediately,  and  payment  of  said  principal 
debt,  and  all  interest  thereon,  may  be  enforced  and  recovered  at  once,  any- 
thing therein  contained  to  the  contrary  notwithstanding. 

And  Provided  Further,  however,  and  it  is  thereby  expressly  agreed, 
that  if  at  any  time  thereafter,  by  reason  of  any  default  in  payment,  either  of 
said  principal  sum  at  its  maturity,  or  of  said  interest 

or  of  taxes  and  charges,  within  the  time  specified,  a  writ  of  fieri  facias  is 
properly  issued  upon  the  judgment  obtained  upon  said  obligation,  or  by  vir- 
tue of  this  warrant,  or  a  writ  of   scire  facias  is  properly  issued  upon  the 
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accompan)  ing  indenture  of  mortgage,  an  attorney's  commission  for  collec- 
tion, viz.,  per  cent,  shall  be  piyable,  and  shall  be  recovered  in  addition 
to  ail  principal,  interest,  and  taxes  then  due,  besides  costs  of  suit. 

These  are  to  desire  and  authorize  you,  or  any  of  you,  to  appear  for 

heirs,  executors,  or  administrators,  in  the  said  court  or  else- 
where, in  an  action  of  debt  there  or  elsewhere  brought,  or  to  be  brought, 
against  heirs,  executors,  or  administrators  at  the  suit  of  the  said 

obligee  ,  executors,  administrators,  or  assigns,  on  the  said 

obligation,  as  of  anytime  present,  or  any  other  subsequent  term  or  time  else- 
where to  be  held,  and  confess  judgment  thereupon  against  heirs, 
executors,  or  administrators,  for  the  sum  of  .  lawful 
money  of  the  United  States  of  America,  debt,  besides  costs  of  suit,  and  an 
attorney's  commission  of  per  cent,  in  case  payment  has  to  be  en- 
forced by  process  of  law,  as  aforesaid,  by  non  smn  htformatus.  Nihil  dicit, 
or  otherwise,  as  to  you  shall  seem  meet ;  and  for  your,  or  any  of  your  so 
doing,  this  shall  be  your  sufficient  warrant.  And  do  hereby, 
for  heirs,  executors,  and  administrators,  remise,  release. 
and  forever  quitclaim  unto  the  said  obligee  ,  certain  attorney, 
executors,  administrators,  and  assigns,  all  and  all  manner  of  error  and  errors, 
misprisions,  misentries,  defects,  and  imperfections  whatever,  in  the  entering 
of  the  said  judgment,  or  any  process  or  proceedings  thereon  or  thereto,  oi 
in  anywise  touching  or  concerning  the  same. 

In  Witness  Whereof,  have  set  hand     and    seal     thi? 

day  of  in  the  year  of  our  Lord  one  thousand  cighl 

hundred  and  . 

{Sii^naiures.)    {Seals.) 

Sealed  and  Delivered  in  the  Presence  of  us, 

(182.) 
Mortgage  Deed  in  use  in  Maryland. 

This  Mortgage,   Made  this  day  of  in  thft 

year  one  thousand  nine  hundred  and  by  {name, 

rtsidence,  and  occiepalion  of  the  grantor)  of  County,  in 

the  State  of  Maryland,  Witnesseth  : 

Whereas,  The  said  {name  of  the  fnortgagor,  with  his  occupation  and 
residence)  has  given  to  {name,  residence,  and  occupation  of  the  rnortgagee) 
his  promissory  note  of  hand  {or  bond)  {here  describe  the  note  or  bond  or  simple 
obligation  to  secure  which  this  mortgage  is  given,  by  date,  amount,  time  of 
payment,  and  other  terms,  if  there  are  any). 

Now  this  Mortgage  Witnesseth,  That  in  consideration  of  the  prem- 
ises, and  of  the  sum  of  one  dollar,  the  said  do 
grant  unto  the  said  in  fee-simple,  all  that  lot, 
tract,  parcel,  or  parcels  of  land  situate  in  the  County  and  State  aforesaid 
{here  describe  with  care  the  land  or  premises  mortgaged,  as  directed  in 
Form  107).                                                        "" 
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Together  with  the  buildings  and  improvements  thereupon,  and  the  rights, 
ways,  waters,  privileges,  appurtenances,  and  advantages  thereto  belonging, 
or  in  anywise  appertaining. 

Provided,  That  if  the  said  executors,  administrators, 

or  assigns,  shall  well  and  truly  pay  to  the  said 
the  said  stun  of  on  or  before  tlie 

day  of  one  thousand  nine  hundred  and 

together  with  the  legal  interest  thereon  annually,  and  shall  per- 

form all  the  covenants  herein  on  part  to  be  performed,  then  this 

mortgage  shall  be  void. 

And        the  said  {name  of  the  mortgagor)  do     covenant  and  promise  to 

pay  to  the  said  on  the  *  day  of 

one  thousand  eight  hundred  and  the 

said  sum  of  together  with  the  legal  intarest  thereon 

annually. 

And  the  said  do     hereby  further  covenant 

'hat  in  case  of  any  default  being  made  in  any  condition  of  this  mortgage, 
'ihen  the  whole  mortgage  debt  hereby  intended  to  he  secured  shall  be  deemed 
liue  and  demandable. 

And  the  said  do      further  covenant  to 

snsure,  and,  pending  the  existence  of  this  mortgage,  to  keep  insured,  the  im- 
provements on  the  hereby  mortgaged  ground,  to  the  amount  of  at  least 

dollars,  and  to  cause  the  policy  to  be  effected 
thereon  to  be  so  framed  or  indorsed  as,  in  case  of  fire,  to  inure  to  the  l^enefit 
of  the  saicf  ,  representatives,  or  assigns, 

to  the  extent  of  lien  or  claim  hereunder. 

Witness,  *  hand      and  seal      the  day  and  year  first  above  written. 

Test: 

(Names  of  the  witnesses.) 

{Signatures.)         {Seals.) 

State  of  Maryland,  ') 

)-  To  WIT. 

Harford  County,     ) 
,    I  Hereby  Certify,  That  on  this  day  of  in 

the  year  one  thousand  nine  hundred  and  before  the  sub- 

scriber, a  Justice  of  the  Peace  of  the  State  of  Maryland,  in  and  for  Harford 
County,  aforesaid,  personally  appeared  >  and 

acknowledged  the  foregoing  mortgage  to  be  act;  and  now,  at 

the  same  time,  before  me,  personally  appeared  also 

the  within  named  mortgagee  and  made  oath  on  the  Holy  Evangelists  of 

Almighty  God  that  the  consideration  set  forth  in  the  foregoing  mortgage  is 
true  and  bond  fide,  as  therein  stated. 
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An  Assignment  of  Mortgage. 

I  hereby  assign  the  above  or  within  mortgage  to  {the  assignee). 
Witness  my  hand  and  seal,  this  of  . 

{Signature.)     {Seal.) 

Release  on  Satisfaction  of  a  Mortgage. 

I  hereby  release  the  above  (^r  w/////«)  mortgage. 
Witness  my  hand  and  seal,  this  day  of 

(Signature.)    {Seal.) 

(183.) 

Mortgage  Deed  to  Secure  a  Bond,  in  use  in  South 
Carolina. 
The  State  of  South  Carolina. 
To  all  whom  these  Presents  may  concern,   I  (or  we)  {name,  residence, 
and  occupation  0/  grantor  or  grantors),  send  greeting  : 

Whereas,         the  said  in  and  by  certain  bond  or 

obligation     bearing  date  the  stand  firmly  held  and  bound  unto 

{name  of  grantee)  in  the  penal  sum  of  conditioned  for  the 

payment  of  the  fvill  and  just  sum  of  as  in  and  by  the  said  bond 

and  condition  thereof,  reference  being  thereunto  had,  will  more  fully 
appear. 

Now  Know  all  Men,  That         the  said  in  consideration  of  the 

said  debt  and  sum  of  money  aforesaid,  and  for  the  better  securing  the 
payment  thereof  to  the  said  according  to  tlie  condition      of  the 

said  bond     ,  and  also  in  consideration  of  the  further  sum  of  three  dollars  to 

the  said  in  hand  well  and  truly  paid  by  the  said 

at  and  before  the  sealing  and  delivery  of  these  presents,  the  receipt  whereof 
is  hereby  acknowledged,  have  granted,  bargained,  sold,  and  released,  and  by 
these  presents  do  grant,  bargain,  sell,  and  release  unto  the  said  {describe 
carefully  the  land  and  premises  granted,  stibstantially  as  directed  in  Foim 
107.) 

Together  with  all  and  singular  the  rights,  members,  hereditaments,  and 
appurtenances  to  the  said  premises  belonging,  or  in  anywise  incident  01 
appertaining. 

To  Have  and  to  Hold  all  and  singular  the  said  premises  unto  the  said 
heirs  and  assigns  forever.     And         do  hereby  bind  heirs, 

executors,  and  administrators,  to  warrant  and  forever  defend  all  and  singular 
the  said  premises  unto  the  said  heirs  and  assigns,  from  and 

against  heirs,  executors,  administrators,  and  assigns, 

lawfully  claiming,  or  to  claim  the  same,  or  any  part  thereof. 

And  it  is  agreed,  by  and  between  the  said  parties,  that  the  said  mortgagor^ 

lieirs,  executors,  or  administrators,  shall  and  will  forthwith  insure  the 

house  and  buildings  on  said  lot,  and  keep  the  same  insured,  from  loss  or 
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damage  by  fire,  and  assign  the  policy  of  insurance  to  the  said 
executors,  administrators,  or  assigns  ;  and  in  case  he  or  they  shall  at  any 
time  neglect  or  fail  so  to  do,  then  the  said  mortgagee,  execu- 

tors, administrators,  or  assigns,  may  cause  the  same  to  be  insured  in  their 
own  name,  and  reimburse  themselves  for  the  premium  and  expense  of  such 
insurance  under  the  mortgage. 

Provided  Always,  nevertheless,  and  it  is  the  true  intent  and  meaning  of 
the  parties  to  these  presents,  that  if  the  said  do  and  shall  well 

and  truly  pay,  or  cause  to  be  paid,  unto  the  said  the  said  debt 

or  sum  of  money  aforesaid,  with  the  interest  thereon,  if  any  shall  be  due, 
according  to  the  true  intent  and  meaning  of  said  bond  and  condition  there- 
under written,  then  this  deed  of  bargain  and  sale  shall  cease,  determine,  and 
be  utterly  null  and  void,  otherwise  it  shall  remain  in  full  force  and  vigor. 

And  it  is  agreed,  by  and  between  the  said  parties,  that  to  hold  and 

enjoy  the  said  premises  until  default  of  payment  shall  be  made. 

Witness  hand     and  seal     this  day  of  ,  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and  and  in  the 

year  of  the  sovereignty  and  independence  of  the  United  States 
of  America. 

{Signatures^)    {Seals.) 

Signed,  Sealed,  and  Delivered  in  the  Presence  of, 

State  of  South  Carolina,    ') 

>  ss. 
County.  ) 

Personally  appeared  before  me,  and  made  oath,  that 

saw  the  within  named  sign,  seal,  and  as  act  and  deed,  deliver 

the  within  written  deed  :  and  that  with  witnessed  thft 

execution  thereof. 

Sworn  to  before  me  this  day  of  19 

{Signature.) 

State  of  South  Carolina,         ') 

>  Renunciation  of  Dower. 

County.  ) 

I,  do  hereby  certify  unto  all  whom  it  may  concern,  that         wife  of 

the  within  named  did  this  day  appear  before  me,  and  upon  being  privately  and 
separately  examined  by  me,  did  declare  that  she  does  freely,  voluntarily,  and 
without  anycompulsion,  dread,  or  fear  of  any  person  or  persons  whomsoever, 
renounce,  release,  and  forever  relinquish  unto  the  within  named  heirs  and 

assigns,  all  her  interest  and  estate,  and  also  all  her  right  and  claim  of  dower, 
of,  in,  or  to  all  and  singular  the  premises  within  mentioned  and  released. 

Given  under  my  hand  and  seal,  this  day  of  Anno 

Domini 

{Signature.) 
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(184.) 

Mortgage  Deed  with  Power  of  Sale,  to  Secure  Debt,  in 
use  in  Georgia. 

Georgia,  ) 

County.  ) 

This  Indenture,  Made  the  day  of  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and  between 

{name  and  occupation  of  grantor  or  grantors)  of  the  County  of  of 

the  one  part,  and  {naim  and  occupation  of  prantee  or  grantees)  oi  the  County 
of  of  the  other  part : 

"Witnesseth,  That  the  said  for  and  in  consideration  of 

the  sum  of  in  hand  paid,  at  and  before  the  seahng  and  dehvery 

of  these  presents,  the  receipt  whereof  is  hereby  acknowledged,  ha    granted, 
bargained,   sold,  aliened,  conveyed,  and  confirmed,  and  by  these  presents 
do     grant,  bargain,  sell,  aliene,  convey,  and  confirm  unto  the  said 
heirs  and  assigns,  all  {here  describe  the  land  or  premises  granted,  substan- 
tially as  directed  in  Form    1 07). 

To  Have  and  to  Hold  the  said  with  all  and  singular  the  rights, 

members,  and  appurtenances  thereunto  appertaining,  to  the  only  proper  use, 
benefit,  and  behoof  of  the  said  heirs,  executors,  admin- 

istrators, and  assigns,  in  fee-simple  ;  and  the  said  the  said  bargained, 

unto  the  said  heirs,  executors,  administrators,  and  assign.', 

against  the  said  iieirs,  executors,  and  administrators,  and  against  ait 

and  every  other  person  or  persons,  shall  and  will  warrant  and  forever  defeu'j 
by  virtue  of  these  presents. 

And  the  said  hereby  agrees  that  if  the  debt  to  secure 

which  this  deed  is  made  is  not  promptly  paid  at  maturity  according  to  th*? 
tenor  and  effect  of  the  said  made  at  the  execution  of  this  deed,  theti 

the  said  may,  and  by  these  presents  authorized  to  sell  ix 

public  outcry  to  the  highest  bidder,  for  cash,  all  of  said  proi)erty,  or  a  sufli- 
ciency  thereof  to  pay  said  indebtedness  with  the  interest  thereon  and  the 
costs  of  the  proceeding,  after  advertising  the  time,  place,  and  terms  of  sale 
in  newspaper  for  days.     And  the  said  may 

make  to  the  purchaser  or  purchasers  of  said  property  good  and  suflficient 
titles  in  fee-simple  to  the  same,  thereby  divesting  out  of  the  said 
all  right,  title,  and  equity  that  may  have  in  and  to  said  property,  and 

vesting  the  same  in  the  purchaser  or  purchasers  aforesaid.  The  proceeds  of 
said  sale  are  to  be  applied  first  to  the  payment  of  the  said  debt  and  interest 
and  the  expense  of  this  proceeding,  (he  remainder,  if  any,  paid  to 

In  Witness  Whereof.  The  sr  d  anr  his  wife,  who 
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hereby  consents  to  the  execution  of  this  deed,  have  hereunto  set  their  hands 
and  affixed  their  seals,  and  delivered  these  presents,  the  day  and  year  first 
above  written. 

{Signatures^        {Seals.) 
Signed,  Sealed,  and  Delivered  in  Presence  of  us 

(185.) 
Mortgage  to  Secure  a.  Promissory  Note,  in  use  in  Kansas. 

This  Indenture,  Made  this  day  of  in  the  year  of  our 

Lord  one  thousand  nine  hundred  and      •  between  {name  and  occu- 

pation of  grantor  or  i^rantors)  of  in  the  County  of  {residence^  and 

State  of  ,  of  the  first  part,  and  {name,  residence,  and  occupation 

of  grantee  or  grantees)  of  the  second  part :  witnesseth,  that  the  said  part 
of  the  first  part,  in  consideration  of  the  sum  of  dollars,  to 

duly  paid,  the  receipt  of  which  is  hereby  acknowledged,  ha  sold,  and  by 
these  presents  do  grant,  bargain,  sell,  and  mortgage  to  the  said  part  of  the 
second  part,  heirs  and  assigns  forever,  all  that  tract  or  parcel  of  land 

9  tuate  in  the  County  of  and  State  of  Kansas,  described  as  follows,. 

to  wit:  [here  describe  accurately  the  land  or  premises  granted,  substantially 
af  directed  in  Form  107),  with  the  appurtenances,  and  all  the  estate,  title,  and 
interest  of  the  said  part    of  the  first  part  therein. 

This  grant  is  intended  as  a  mortgage  to  secure  the  payment  of  the 
sum  of  dollars,   according  to  the  terms  of  certain 

.  And  this  conveyance  shall  be  void  if  such  payment  be  made 
as  is  herein  specified.  But  if  default  be  made  in  said  payment,  or  any  part 
thereof,  as  provided,  then  this  convevance  shall  become  absolute,  and  it  shall 
be  lawful  for  said  part     of  the  second  part,  executors,  administrators, 

and  assigns,  at  any  time  thereafter,  to  sell  the  premises  hereby  granted,  or 
any  part  thereof,  in  the  manner  prescribed  by  law  ;  and  out  of  all  the  moneys 
arising  from  such  sale,  to  retain  the  amount  then  due  for  principal  and 
interest,  and  also  for  statutory  damages  in  case  of  protest,  together  with  the 
costs  and  charges  of  making  such  sale,  and  per  cent,  on  the 

amount  secured  by  this  mortgage,  as  a  reasonable  attorney's  fee  for  fore- 
closure hereof,  and  the  overplus,  if  any  there  be,  shall  be  paid  by  the  part 
making  such  sale,  to  the  said  heirs  or  assigns;  and  for  the  said 

consideration,  the  said  part  of  the  first  part  hereby  waive  appraisement  of 
said  real  estate. 

In  Witness  Whereof,  The  said  part     of  the  first  part  ha     hereunto  set 
hand     and  seal     the  day  and  year  last  above  written. 

{Signatures.)    {Seals.) 

Signed,  Sealed,  and  Delivered  in  the  Presence  of 

State  of  Kansas  ) 

[•ss. 

County  of  ) 

Be  it  Remembered,  that  on  tnis  day  of  A.D.  18 

before  me.  in  and  for  saifl  ^cunty  and  State,  came  to 
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me  personally  known  to  be  the  same  person  who  executed  the  foregoing 
instrument,  and  acknowledged  the  execution  of  the  same. 

In  Witness  Whereof,  I  have  hereunto  subscribed  my  name  and  affixed 
my  official  seal  on  the  day  and  year  last  above  written. 

{Signature)    {Seal.) 

(186.) 

Mortgage  Deed  in  use  in  Missouri. 

Know  all  Men  by  these  Presents,  That  (name  and  occupation  of  the 
grantor  or  mortgagor  and  his  wife)  of  the  County  of  ,  in  the  State 

of  Missouri,  ha     this  day,  for  and  in  consideration  of  the  sum  of 
dollars  to  the  said  in  hand  paid,  by  {name  and  occupation  of  mortgagee) 

of  the  County  of  in  the  State  of  ,  the  receipt  whereof  is  hereby 

acknowledged,  granted,  bargained,  and  sold,  and  by  these  presents  do  grant, 
bargain,  and  sell  unto  the  said  the  following  described  tracts  or 

parcels  of  land,  situate  in  the  County  of  ,  in  the  State  of  Missouri, 

that  is  to  say  (here  describe  the  premises  mortgaged  as  directed  in  Form  107). 

To  Have  and  to  Hold  the  premises  hereby  conveyed,  with  all  the  rights, 
privileges,  and  appurtenances  thereto  belonging,  or  in  anywise  appertaining 
unto  the  said  heirs  and  assigns  forever,  upon  this  express  condition  : 

Whereas,  the  said  on  the  day  of  18     ,  made, 

executed,  and  delivered  to  the  said  certain  promissory  note     ,  in 

words  and  figures  following,  to  wit: 

Now,  if  the  said  executor  ,  or  administrator  .  shall  pay  the 

sum  of  money  specified  in  said  note,  and  all  the  interest  that  may  be  due 
thereon,  according  to  the  tenor  and  effect  of  said  note,  then  this  conveyance 
shall  be  void ;  otherwise,  it  shall  remain  in  full  force  and  virtue  in  law,  and 
the  said  or  executor  ,  or  administrator    may  proceed  to  sell  the 

property  hereinbefore  described,  or  any  part  thereof,  at  public  vendue,  to  the 
highest  bidder,  at  in  the  County  of  for  cash  in  han',1, 

first  giving  days'  public  notice  of  the  time,  terms,  and  place  of  sal*,;, 

and  of  the  property  to  be  sold,  by  advertisement  ;  and  upon  such 

sale,  and  the  payment  of  the  purchase  money,  shall  execute  and  deliver  a 
conveyance  of  the  property  so  sold  to  the  purchaser  thereof ;  and  any  state- 
ment of  fact  or  recital  by  the  said  in  such  conveyance,  in 
relation  to  the  advertisement,  sale,  receipt  of  the  purchase  money,  or  execu- 
tion of  said  conveyance,  shall  be  received  as  prima  facie  evidence  of  the 
truth  thereof,  and  the  said  shall,  with  the  proceeds  of  the  sale 
aforesaid,  pay,  first,  the  expenses  of  this  trust,  and,  next,  whatever  may  l>e 
in  arrear  and  unpaid  on  said  note,  whether  of  principal  or  interest,  and  the 
balance  (if  any)  shall  be  paid  over  to  the  said  or  his  legal  repre 
sentatives. 

In  Witness  Whereof,  have  hereunto  subscribed  name  ,  and 

affixed        seal      this  day  of  19 

{Signatures.)     (Sea/s.) 
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State  of  Missouri,  ) 

[•ss. 
County  of  ) 

On  this  day  of  i8    ,  before  me  personally  appeared 

to  me  well  known  to  be  the  person    described  in 
and  who  executed  the  foregoing  instrument,  and  acknowledged  that 
executed  the  same  as  free  act  and  deed.    And  the  said 

further  declare  to  be  single  and  unmarried. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
official  sea),  at  my  office  in  the  day  and  year  first  above 

written. 

My  term  expires  18    . 

(jSignature.)  {Seal.) 

{Official  designation.) 

(187.) 
Short  Deed  of  Mortgage  in  use  in  Indiana. 

This  Indenture  Witnesseth :  That  I  {name  arid  occnpatioit  of  grantor 
»r grantors)  of  {residence)  County,  in  the  State  of  do  hereby  mortgage 

and  warrant  to  {name  and  occupation  of  grantee  or  grantees)  of  {residence) 
(bounty,  in  the  State  of  the  following  real  estate,  in  Countv, 

ii  the  State  of  Indiana,  to  wit:  {here  describe  the  land  or  premises  granted 
substantially  as  directed  in  Form.  107),  to  secure  the  payment  when 
become  due  of  and  the  mortgagor     expressly  agree     to  pay  the 

sum  of  money  above  secured,  without  relief  from  valuation  laws. 

In  "Witness  Whereof,  The  mortgagor    ha     hereunto  set        hand    and 
seal    this  day  of  A.D.  18 

{Signatures.)         (Seals.) 
State  of  Indiana, 


>■  ss. 

VY. ) 


COUNI 

Before  Me,  a  in  and  for  said  County,  this 

day  of  »  18    ,  acknowledged  the  execution  of  the 

annexed  mortgage. 

Witness  my  hand  and  seal,  this  day  of  ,18 

(Signature.)        (Seal.) 

(188.) 

Mortgage  without  Release  of  Dower  or  Homestead,  in  use 

in  "Wisconsin. 

This  Indenture,  Made  this  day  of  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  between  {name 

and  occupation  of  grantor  or  grantors)  of  the  County  of  State 

of  of  the  first  part,  and  {name  and  occupation  of  the  grantee  or 
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grantees)  of  the  County  of  and  State  of  of  the  second 

part,  witnesseth,  that  the  said  part  of  the  first  part,  for  and  in  consideration 
of  the  sum  of  dollars  to  in  hand  paid  by  the  part    of  the 

second  part,  the  receipt  of  which  is  hereby  acknowledged,  ha  granted, 
bargained,  and  sold,  and  by  these  presents  do  grant,  bargain,  sell,  and 

convey  unto  the  s:iid  part  of  the  second  part,  an  I  to  heirs  and  assigns 
forever,  all  the  following  described  real  estate  situate,  lying,  and  being  in 
the  County  of  State  of  and  known  as  being  (Jiere 

describe  with  sufficient  care  the  land  or  prevrises  granted,  substantially  as 
directed  in  Form  107). 

To  Have  and  to  Hold  the  above  bargained  premises  with  the  appurte- 
nances, unto  the  said  part  of  the  second  part,  heirs  and  assigns  forever. 
Provided  always,  and  these  presents  are  upon  this  express  condition,  that  if 
the  said  part     of  the  first  part,         heirs,  executors,  adminis- 

trators, and  assigns,  shall  well  and  truly  pay,  or  cause  to  be  paid,  to  the  said 
part     of  the  second  part,  heirs,  executors,  administrators,  or  assigns 

the  sum  of  according  to  the  condition  of  certain 

bearing  date  executed  by  the 

said  part  of  the  first  part,  to  the  said  part  of  the  second  part,  as  collateral 
security,  then  these  presents  and  the  said  shall  cease  and  be  null 

and  void. 

And  the  said  do      further  covenant  and  agree,  that 

will  pay  all  taxes  and  assessments  of  every  nature  that  may 
be  assessed  on  said  premises,  previous  to  the  day  appointed  in  pursuance  of 
any  law  of  the  State  for  sale  of  lands  for  taxes.  And  also  will  pay  the  sum 
of  dollars,  as  Solicitor's  fees,  in  case  of  foreclosure  of  this 

mortgage,  by  reason  of  the  non-performance  of  any  of  the  conditions 
hereof  by  said  part  of  the  first  part.  And  in  case  of  the  non-payment 
of  said  sum,  or  any  part  thereof,  at  the  time  or  times  above  limited  for  the 
payment  thereof,  or  in  case  of  the  non  payment  of  any  taxes  that 
may  be  assessed  on  said  premises  in  manner  aforesaid  ;  then,  and  in  either 
case,  it  shall  be  lawful  for  the  said  part       of  the  second  part,  heirs, 

executors,  administrators,  or  assigns,  and  the  said  part  of  the  first  part, 
do  hereby  covenant  and  agree,  and  by  these  presents  empower  and  author- 
ize the  said  part  of  the  second  part,  heirs,  executors,  administrators,  or 
assigns,  to  grant,  bargain,  sell,  release,  and  convey  the  said  premises,  with 
the  appurtenances  thereunto  belonging,  at  public  auction  or  vendue,  and  on 
such  sale  to  make  and  execute  to  the  purchaser  or  purchasers,  his,  her,  or 
their  heirs  and  assigns  forever,  good,  ample,  and  sufficient  deeds  of  convey- 
ance in  the  law,  pursuant  to  the  statute  in  such  cases  made  and  provided  ; 
and  out  of  the  moneys  arising  from  such  sale  to  retain  the  principal  and 
interest  which  shall  then  be  due  on  the  said  together  with  the 

costs  and  charges,  and  the  said  sum  of  dollars,  Solicitor's 

fees,  as  aforesaid  ;  rendering  the  surplus  money,  if  any  there  be,  to  the 
part  of  the  first  part,  heirs,  executors,  administrators,  or  assigns,  after 
deductin'^;  the  costs  of  such  vendue  as  aforesaid. 
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In  "Witness  Whereof,  the  said  part      of  the  first  part  ha      hereunto  set 
hand    and  seal    ,  the  day  and  year  first  above  written. 

{Signatures.)     (Seals.) 
Signed,  Sealed,  and  Delivered  in  Presence  of      • 

State  of  ^ 

Vss. 
County  of  ) 

Be  it  Remembered,  That  on  the  day  of  19     , 

personally  came  before  me  the  above  named  to  me  known 

to  be  the  person  who  executed  the  foregoing  mortgage,  and  acknowledged 
execution  thereof  to  be  free  act  and  deed,  for  the  uses  and  purposes 

therein  mentioned. 

{Signature.)    {Seal) 
(189.) 

Mortgage  Deed,  with  Release  of  Homestead  and  Dower, 

to  Secure  the  Payment  for  Premises  Sold, 

in  use  in  Iowa. 

Know  all  Men  by  these  Presents,  That  ( here  insert  name  and  occupa- 
tion of  grantor  or  grantors)  of  County  and  State  of 
in  consideration  of  the  sum  of  dollars,  in  hand  paid,  do  hereby 
sell  and  convey  unto  {name  and  occupation  of  grantee  or  grantees)  of 
County  and  State  of  the  following  described  real  estate,  situated 
in  the  County  of  and  State  of  to  wit :  {here  describe 
carefilly  the  land  or  pretnises  granted,  substantially  as  directed  in  Form 
107),  containing  acres,  more  or  less,  and  hereby  release 
all  right  of  homestead  and  dower  interest  therein,  and  warrant  the 
title  thereto  against  the  lawful  claim  of  all  persons  whomsoever. 

The  above  sale  and  conveyance  is  however  made  upon  the  following 
express  conditions  :  That  if  shall  pay  or  cause  to  be  paid  tbe 

sum  of  dollars,  according  to  the  tenor  and  effect  of 

certain  promissory  note    ,  described  as  follows  : 

bearing  even  date  herewith  and  payable  to  the  order  of  said  with 

interest  thereon  from  at  the  rate  of  per  cent,  per  annum, 

payable  annually,  then  the  above  sale  and  conveyance  shall  be  void, 

but  that  otherwise  it  shall  be  and  remain  in  full  force  and  effect. 

And  also  agree  that  the  failure   to  pay  promptly  when   due  any 

part  of  the  moneys  hereby  secured,  or  any  interest  accruing  thereon, 
according  to  the  terms  of  said  promissory  note  ,  or  allowing  any  taxes 
assessed  upon  any  part  of  the  premises  above  described  to  become 
delinquent  and  remain  unpaid,  or  permitting  siid  premises  or  any  part 
thereof  to  be  sold  for  taxes,  shall  cause  the  entire  principal  sum  hereby 
secured,  and  all  interest  accrued  thereon,  to  become  immediately  due  and 
payable,  and  the  said  may  tliereupon  proceed  at  once  to  fore- 

close this  mortgage  for  such  entire  principal  sum,  accrued  interest  and  costs. 

And  further  agree  in  case  of  such  foreclosure  to  pay  a  reasonable 


ss. 
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sum  as  attorney's  fee,  to  be  by  the  court  fixed  and  determined,  for  fore- 
closing tlie  same,  which  fee  shall  be  included  in  the  judgmeiu  in  such  fore- 
closure case.  This  mortgage  is  given  to  secure  the  purchase  money  of  the 
premises  hereinbefore  described,  and  creates  a  lien  for  purchase  money 
upon  said  premises  in  favor  of  said  mortgagee. 

Dated  this  day  of  A.D.  19     . 

(JSignattires)      {Seals.) 
State  of  Iowa,  ^ 

County,) 

Be  it  Remembered,  That  on  tliis  day  of  A.D.     , 

before  the  undersigned,  a  within  and  for  said  County,  personally 

appeared  personally  known  to  me  to  be  the  identical  person 

whose  name  affixed  to  the  above  mortgage,  as  grantor    thereto, 

and  acknowledged  the  execution  of  the  same  to  be  voluntary  act  and 

deed. 

Witness  my  hand  and  seal. 

(Signature.)    {Seal.) 
(190.) 

Mortgage  Deed  in  use  in  Louisiana. 
[This  being  a  peculiar  deed,  presenting  some  unusual  difficulties  in  filling 
up  the  blanks,  it  is  thought  best  to  give  a  full  copy  of  a  carefully-prepared 
deed,  as  the  same  was  drawn  and  executed  in  accordance  with  the  law  of 
Louisiana.] 

State  of  Louisiana, 


Parish  and  City  of  New  Orleans. 

Be  it  Known,  That  on  this  third  day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy  and  of  the  independence  of  the 
United  States  of  America,  the  ninety-fourth. 

Before  Me,  Andrew  Hero,  Jr.,  a  Notary  Public  in  and  for  the  Parish  and 
City  of  New  Orleans,  State  of  Louisiana,  duly  commissioned  and  qualified, 
and  in  the  presence  of  the  witnesses  hereinafter  named  and  undersigned, 

Personally  Came  and  Appeared, — Antonio  Corbett,  of  this  city,  who 
declared  that  he  is  justly  and  truly  indebted  unto  James  Thompson,  also  of 
this  city,  in  the  sum  of  eight  hundred  dollars,  borrowed  money  this  day  had  : 
in  settlement  and  as  evidence  thereof  the  said  Antonio  Corbett  has  made  and 
furnished  his  promissory  note  for  like  sum  of  eight  hundred  dollars,  drawa 
to  the  order  of  and  indorsed  by  himself,  dated  this  day,  and  made  payable  aH 
twelve  months  after  date,  with  interest  at  the  rate  of  eight  per  cent,  pet 
annum,  from  and  after  maturity,  if  nt)t  then  paid,  until  final  payment,  which 
said  note,  after  having  been  paraphed  by  me,  the  said  Notary,  to  identify  //, 
herewith,  was  delivered  to  the  said  Thompson,  who  hereby  acknowledges  the 
receipt  thereof. 

Now,  in  order  to  secure  the  full  and  punctual  payment  of  the  said  note. 
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in  capital  and  interest,  at  maturity,  the  said  Corbett  moreover  declared  that 
he  does  by  tliese  presents  specially  mortgage  and  hypothecate  in  favor  of  the 
said  ymnes  T/ionipson,  /lis  heirs  and  assi  ns,  and  of  any  and  all  such  person 
or  persons  as  mny  hereafter  be  the  hoi  !cr  or  holders  of  the  said  >ioie,  the 
following  described  property,  to  wit : 

A  certain  lot  of  groztml,  together  with  the  buildings  and  improvements  thereon,  and 
all  rights  and  privileges  thereto  belonging,  situate  in  the  Faubourg  Lafayette,  Fourth 
District  of  this  city,  in  the  square  numbered  two  hundred  and  eighty-five,  which  is 
bounded  by  Liberty  [late  Ellen),  fosephiiie,  St.  A/idnio  (formerly  Gormley's  Canal), 
and  Franklin  (late  Ficlton  Avenue)  streets,  and  desigtuited  as  lot  number  six  on  a  plan 
of  the  former  city  of  Lafayette,  and  a  sketch  drawn  by  Hugh  Grant,  surveyor,  under 
date  of  the  l^h  of  March,  1848,  and  annexed  for  reference  to  an  act  passed  before  L. 
R.  Kenny,  late  a  Notary  in  said  parish  of  Jefferson,  which  said  lot  measures,  in  Ameri- 
can measure,  fwenty-seven  feet  front  on  said  Liberty  [late  Ellen)  street,  by  one  hundred 
and  twenty  fed  in  depth,  betiueen  parallel  lines,  being  the  same  property  which  said 
mortgagor  acquired  by  purchase  from  the  widotu  and  heirs  of  Henry  Mumford,  by  an 
uct  passed  before  William  Shanfton,  a  Notary  in  this  city,  on  the  12th  day  of  March, 
eighteen  hundred  a>ul  sixty-seven. 

The  Slid  property  is  so  to  remain  mortgaged  and  hypothecated  until  thefull 
and  final  payment  of  the  aforesaid  note  in  capital  and  interest;  the  said  mort- 
gagor hereby  binding  himself  and  his  heirs  not  to  alienate,  deteriorate,  not 
encumber  the  same  to  the  prejudice  of  these  presents,  which  are  accepted  l:y 
said  mortgagee. 

And  the  said  Cot-belt  further  declared  that  /te  does  by  these  presents  bind 
and  obligates  liiniselfXo  cause  all  and  singular  the  buildings  and  improvements 
on  the  lot  of  ground  2iiorQ  described,  to  be  insured  and  kept  insured  against  the 
risk  of  fire,  by  one  of  the  insurance  companies  of  this  city,  in  the  sum  of  one 
thousand  dollars,  until  the  full  and  final  payment  of  the  afore  described  tiote, 
and  to  transfer  and  deliver  unto  tlie  said  mortgagee  the  policy  or  policies  of 
sucl)  insurance  or  insurances  ;  in  default  whereof,  said  mortgagee,  and  any  and 
all  holders  of  said  note,  is  and  are  hereby  authorized  to  cause  sucli  insurance  or 
insurances  to  be  made  and  effected  at  the  cost,  chr.rge,  and  expense  of  the 
said  mortgagor.  But  this  clause  shall  not  be  construed  as  obligatory  on  such 
holder  or  holders,  or  as  making  them  liable  for  any  loss,  damage,  or  injury 
which  may  result  from  the  non-insurance  of  the  said  buildings. 

And  the  said  mortgagor  further  declared  that  lie  6.o:s  by  these  presents 
consent,  agree,  and  stipulate  that  in  the  event  of  the  said  note  not  being 
punctually  paid  at  maturity,  it  shall  be  lawful  for  and  he  does  hcreb\  author- 
ize the  Slid  mortgagee,  or  any  other  holder  or  holders  thereof,  to  cause  all 
a-d  singular  the  property  hereinbefore  described,  and  herei:i  m  rtgaged,  to 
l)e  seized  and  sold  under  executory  process  (issued  by  any  competent  court) 
without  appraisement,  to  the  highest  bidder,  piyp.ble  in  cash  ;  the  said  mort- 
gagor herein  expressly  dispensing  with  all  and  every  appraisement  thereof, 
and  by  these  presents  waiving  and  renouncing  the  benefit  of  appraisement, 
and  of  all  laws  or  parts  of  laws  relative  to  the  appraisement  of  movable  or 
immovable  effects,   etc.,  seized  and  sold  under  executory  or  other    legal 
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process,  the  said  mortgagor  hereby  confessing  judgment  in  favor  of  said 
morigagee,  and  sucli  person  or  persons  who  may  be  the  holder  or  holders  of 
said  nore  for  the  full  amount  thereof,  capital  and  interest,  together  with  all 
costs,  charges,  and  expenses  whatsoever. 

And  the  said  mortgagor  further  declares  that  /le  does,  by  these  presents, 
bind  and  ohl'\ga.te  /i/wsc'// aut^ /lis  heirs  to  pay  and  reimburse  unto  said  mort- 
gagee, and  such  person  or  persons  as  may  be  the  holder  or  holders  of  saiJ 
fio/e,  all  such  lawyer's  or  attorney's  fees,  together  with  all  such  costs,  charges, 
and  expenses  as  said  mortgagee,  or  any  such  holder  or  holders,  shall  or  n;ay 
incur  or  pay.  in  the  event  of  the  non-payment  of  said  note  at  maturity  :  said 
flitorney's  fees,  however,  to  be  fixed  at  Jive  per  cent,  on  the  amount  so  ia 
suit. 

Now,  to  secure  the  faithful  performance  of  the  foregoing  obligation,  and 
the  reimbursement  and  payment  of  the  said  lawyer's  or  attorney's  fees, 
costs,  charges,  and  expenses  aforesaid,  and  the  reimbursement  and  payment 
of  all  premium  or  premiums  as  shall  l^e  paid  by  the  said  mortgagee,  or  any 
holder  or  holders  of  the  aforesaid  //o/e,  in  causing  insurance  to  be  effected, 
on  default  of  said  mortgagor  as  aforesaid,  the  said  mortgagor,  by  these 
presents,  funher  specially  mortgages  and  hypothecates  the  hereinbefore 
described  property  unto  and  in  favor  of  said  mortgagee,  and  all  holders  of 
s  lid  tiote. 

According  to  the  amicxed  certificate  of  the  Recorder  of  mortgages  in  and  for  this 
city  ami  parisli,  of  even  date  iiere^uitii,  t/ie  afore  described  property  is  free  from  all 
mortgages  or  0 titer  incumbrances  in  tJie  name  of  said  Corbet t,  save  the  p7-ivilege  for 
drainage,  and  the  mortgage  which  he  granted  in  favor  of  his  vendors  by  his  said  act  of 
purchase,  to  secure  the  payment  of  three  hundred  dollars  atid  interest.  And  here  the 
said  Campbell  declared,  that  as  last  holder  and  owner^he  has  received  payment  in  fail, 
at  the  execution  hereof,  of  a  certain  promissory  note  for  the  suvi  of  three  hundred  dol- 
lars, drawn  by  said  Corbett,  to  the  order  of  and  indorsed  by  himself  dated  the  twelfth 
day  of  March,  eighteen  hundred  and  sixty-seven,  and  made  payable  at  twelve  months 
after  date,  with  interest  at  the  rate  of  eight  per  cent,  per  anniitn  from  date  until  final 
payment :  Said  note  representing  the  amount,  payment  of -which  is  secured  by  the  above 
recited  special  morlgage  :  and  said  Campbell  moreozrr  declared  that  in  consideration  of 
the  payment,  he  hereby  cancels  and  annuls  said  mortgage,  and  authorizes  and  requires 
the  Recorder  of  Mortgages  in  and  for  this  parish  to  erase  the  inscription  thereof  from 
his  books :  Said  note  was  defaced  and  cancelled  by  me,  N'otary,  at  the  executicn 
hereof. 

And  now  to  these  presents  personally  came  and  appeared  Madam  Mary 
Corbett,  the  wife,  of  lauful  aj^e,  of  the  said  Antonio  Corbett,  who,  after  hav- 
ing taken  cognizance  of  the  foregoing  act,  which  I,  the  said  Notary,  care* 
fully  read  and  explained  to  her,  declared  and  said  that  she  approves  and  rat- 
ifies the  same,  and  that  it  is  her  wish  and  intention  to  release  in  favor  of  the 
said  mortgagee  the  property  herein  described  from  the  matrimonial,  dotal, 
paraphernal,  and  other  rights,  and  from  any  claims,  mortgages,  or  privilejres 
to  which  she  is  or  may  be  entitled,  whether  by  virtue  of  her  marriage  with 
ker  said  husband  or  otherwise. 
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■Whereupon  I,  the  said  Notary,  did  inform  the  said  Mrs.  Corbett,  apart 
and  out  of  the  presence  and  hearing  of  lier  liusband,  that  by  the  laws  of  this 
State,  the  wife  has  a  legal  mortgage  on  the  property  of  her  husband  :  First, 
for  the  restitution  of  her  dowry,  and  for  the  reinvestment  of  the  dotal 
property  sold  by  her  husband,  and  which  she  brought  in  marriage,  reckon- 
ing from  the  celebration  of  the  marriage.  Secondly,  for  the  restitution  and 
reinvestment  of  the  dotal  property  by  her  acquired  since  marriage,  whether 
by  succession  or  donation,  from  the  day  the  succession  was  opened,  or  the 
donation  perfected.  Thirdly,  for  nuptial  presents.  Fourthly,  for  debts 
by  her  contracted  with  her  husband.  And  fifthly,  for  the  amount  of  her 
paraphernal  property  alienated  by  her,  and  received  by  her  husband,  or  oth- 
erwise disposed  of  for  his  individual  interest :  That  in  making  her  intended 
renunciation  she  would  deprive  herself  irrevocably  and  forever  of  all  rights 
of  reclamation  against  the  property  herein  described,  whether  under  mort- 
gage privilege,  or  otherwise. 

And  the  said  Mrs.  Corbett  did  thereupon  declare  unto  me.  Notary,  that 
she  was  fully  aware  of  and  acquainted  with  the  nature  and  extent  of  tht 
matrimonial,  dotal,  paraphernal,  and  other  rights  and  privileges  thus  Secured 
to  her  by  law  on  the  property  of  her  said  husband,  and  that  she  neverthe- 
less did  persist  in  her  intention  of  renouncing,  and  does  formally  renounce, 
not  only  all  the  rights,  claims,  and  privileges  hereinbefore  enumerated  and 
described,  but  all  others  of  anv  nature  and  kind  whatever,  to  which  she  is, 
or  maybe,  entitled  by  any  laws  now  or  heretofore  in  force  in  the  State  of 
Louisiana. 

And  the  said  ^«/^;//^  Corbetth^mg  now  present,  aiding,  and  authorizing 
the  said  Mrs.  Corbett  in  the  execution  of  these  presents,  she,  the  said  Mrs: 
Corbett,  did  again  declare  that  she  did  and  does  hereby  make  a  formal  renun- 
ciation and  relinquishment  of  all  her  said  matrimonial,  dotal,  paraphernal,, 
and  other  rights,  claims,  and  privileges,  in  favor  of  said  mortgagee,  binding 
herself  and  her  heirs  at  all  times  to  sustain  and  acknowledge  the  validity  of 
this  renunciation. 

Thus  Done  and  Passed,  in  my  office  at  New  Orleans  aforesaid,  in  the 

presence  of  Paul  A.  Roberts  and  George  Benson,  witnesses,  both  of  this  city, 

who  hereunto  sign  their  names  with  the  parties,  and  me,  the  said  Notary, 

the  day  and  date  aforesaid,  said  Mistress  Corbett  not  knowing  how  to  write 

or  sign  het  name,  having  hereto  made  her  mark,  after  the  same  had  been 

read  and  explained  to  her  by  me.  Notary, 

Original  signed  : 

her 

Jas.  Campbell,  Mary  X  Corbett, 

mark. 

Geo.  Bay  ley,  Antonio  Corbett, 

P.  A.  IVinsor. 
{Seal^  Andrew  Hero,  Jr.,  Notary  Public. 

A  true  copy  of  the  original,  on  file,  and  of  record  in  my  office. 

Andrew  Hero,  Jr.,  Not.  Pub. 
New  Orleans,  La.,  March  31,  1873. 
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(191.) 

Satisfaction  of  Mortgage,  in  use  in  New  Jersey. 
State  of  New  Jersey, 


ss. 

County  of 

This  is  to  Certify,  That  a  certain  indenture  of  mortgage,  bearing  date 
the  day  of  one  thousand  nine  hundred  and  made 

and  executed  by  {name,  residence,  and  occiipation  of  t/iortgagor)  to  {natne^ 
residence,  and  occupation  of  mortgagee)  to  secure  the  payment  of 
dollars,  and  in  the  office  of  the  of  the  County  of 

in  Liber  of  Mortgages,  page         on  the  day  of  fn 

the  year  one  thousand  eight  hundred  and  at         o'clock  in  the 

noon,  has  been  paid  and  satisfied,  and  may  be  discharged  of  recori. 

"Witness        hand     and  sea!     the  day  of  A.D.  19 


Sealed  and  Delivered  in  Presence  of 


{Signatures)    (Seals.) 


State  of  New  Jersey, 

County  of 
I,  one  of  the  do  hereby  certify  that  on  the 


day  of  A.D.  one  thousand  eight  hundred  and  before 

me  personally  appeared  who,  I  am  satisfied,  the  grantor 

mentioned  in,  and  who  executed  the  within  certificate,  and  to  whom  I  first 
made  known  the  contents  thereof ;  that  thereupon  acknowledged  that 

had  signed,  sealed,  and  delivered  the  same  as  voluntary 

act  and  deed.  upon  a  private  examination,  apart  from  her  hus- 

band, before  me,  acknowledged  that  she  had  signed,  sealed,  and  delivered 
the  same  as  her  voluntary  act  and  deed,  freely,  without  any  fear,  threats, 
or  compulsion  of  her  husband. 

{Signature.)    (Seal.) 

(192.) 

Release  of  Deed  of  Trust,  in  use  in  Colorado, 

Know  all  Men  by  these  Presents,    That  whereas   (name,    residence, 
and  occupation  of  the  mortgagor)  of  the  County  of  in  the  State  of 

Colorado,  by  his  certain  deed  of  trust,  dated  the  day  of 

A.D.  19  and  duly  recorded  in  the  office  of  the  County  Clerk  and  Recorder 
of  County,  in  the  State  of  Colorado,  on  the  day  of 

A.D.  19      in  book        of  said  County  Records,  on  page        con- 

veyed  to  the  undersigned  {name  and  occupation  of  trustee  in  the  trust  deed) 
of  the  County  of  in  the  State  of  Colorado,  as  trustee 

certain  real  estate  in  said  deed  of  trust  described,  in  trust  to  secure  to 
the  payment  of  certain  promissory  note     with  interest,  and  all  chargei 

thereon,  as  in  said  deed  of  trust  mentioned. 
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And  Whereas,  The  said  ha      paid  and  fully  satisfied  said 

note      together  with  all  interest  and  charges  thereon,  according  to  its  tenor; 

Now,  Therefore,  At  the  request  of  the  said  as  aforesaid,  and 

in  consideration  of  the  premises,  and  in  the  further  consideration  of  the  sum 
of  one  dollar,  to  me  in  hand  paid  by  the  said  the  receipt  whereof 

is  hereby  acknowledged,  I  trustee  as  aforesaid,  do  hereby  remise, 

release,  and  forever  quitclaim  unto  him,  the  said  and 

heirs  and  assigns  forever,  all  the  right,  title,  and  interest  which  I  have  in  and 
to  the  said  real  estate,  as  the  trustee  in  said  deed  of  trust  mentioned ;  and 
more  particularly  described  as  follows,  to  wit :  {describe  the  land  or  premises 
mortgaged  and  no-cv  re/eased,  as  they  are  described  in  the  trust  deed  or  mort- 
gage) situate,  lying,  and  being  in  the  County  of  and  State  of 
Colorado. 

To  Have  and  to  Hold  the  same,  together  with  all  and  singular  the 
privileges  and  appurtenances  unto  the  said  his  heirs  and  assigns 

forever.  And  further,  that  the  said  trust  deed  is,  by  these  presents,  to  be 
considered  as  fully  and  absolutely  released,  canceled,  and  forever  discharged. 

"Witness  my  hand  and  seal,  this  day  of  A.D.  19 

{Signature.)        {Seal.) 

Signed,  Sealed,  and  Delivered  in  the  Presence  of 

State  of  Colorado,  ^ 

V  ss. 

COUXTV   OF  ) 

I,  in  and  for  said  county,  in  the  State  aforesaid,  do  hereby  certify 

that  personally  known  to  me  as  the  person  whose  name  is  subscribed 

to  the  annexed  deed,  appeared  before  me  this  day  in  person  and  acknowl 

edged  that  he  signed,  sealed,  and  delivered  the  said  instrument  of  writing  a,t 

his  free  and  voluntary  act,  for  the  uses  and  purposes  therein  set  forth. 

Given  under  my  hand  and  seal,  this  day  of  A.D.  19 

{Signature.)    {Seal.) 

(193.) 

Brief  Release  of  Mortgage,  in  use  in  Kansas. 

In  consideration  of  the  payment  of  the  debt  named  therein,  I  release  the 
mortgage  made  by  to  me,  which  is  recorded  in  Book  of 

Mortgages,  page  of  the  Records  of  County,  Kansas. 

"Witness  my  hand  and  seal,  this  day  of  19 


State  of 

'  ss. 
County. 


:! 


{Signature.)    {Seal.) 


On  this  day  of  A.D.  19      before  me,  a  in 

and  for  said  County,  personally  came  to  me  personally  known 

to  be  the  identical  person  whose  name  is  affixed  to  the  above  release  as 
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maker,  and  acknowledged  the  execution  of  the  same  to  be  his  voluntary  act 
and  deed. 

Witness  my  hand  and  seal  the  day  and  year  last  above  written. 

{Signature.)    {Seal.) 
(194.) 

Release  of  a  Trust  Deed  Mortgage  at  the  Request  of  the 
Creditor,  in  use  in  Virginia  and  "West  Virginia. 

This  Deed,   Made  this  day  of  in  the  year  one 

thousand  nine  hundred  and  between  {7iame,  residence,  and  occu- 

pation of  the  party  of  the  first  part  in  the  original  trust  deed)  of  the 
of  the  first  part,  and  {name  of  the  party  of  the  second  part  in  the  original 
trust  deed)  of  the  of  the  second  part,  and  {name  of  the  party  of  the 

third  part  in  the  trust  deed)  of  the  of  the  third  part. 

Whereas,  The  said  in  order  to  secure  the  said  the 

payment  of  the  sum  of  did,  by  deed  bearing  date  on  the 

day  of  18      recorded  in  the  office  of  the  Clerk  of 

convey  to  the  said  heirs  and  assigns,  certain 

estate  described  in  the  said  deed  as  follows  :  {here  describe  tJie  land  or  prern- 
ises  mortgaged  and  noiu  released,  in  the  same  way  as  in  the  trust  deed)  and 
the  said  sum  of  money  having  been  fully  paid  to  the  said 

he      the  said  ha      requested  that  the  estate  conveyed  by  tlie  said 

deed  of  trust  to  the  said  in  the  said  property  hereinbefore  men. 

tioned  and  described,  be  now  released  to  the  said 

This  deed,  therefore,  witnesseth,  that  for  and  in  consideration  of  the  prem- 
ises, as  well  as  of  the  sum  of  five  dollars,  the  said  with  the  consent 
of  the  said                     signified  by             signing  and  sealing  this  deed,  do 
release  to  the  said                    all            claim  upon  the  said  property. 
Witness  the  following  signatures  and  seals. 

{Signatures.)     {Seals.) 
State  of  Virginia. 

of  To  wit : 

I,  for  the  aforesaid,  in  the  State  of  Virginia,  do 

certify  that  whose  name  signed  to  the  within  writing, 

bearing  date  on  the  day  of  18      ha      acknowledged 

the  same  before  me  in  my  aforesaid. 

Given  under  my  hand  this  day  of  19 

{Signature.)     {Seal.) 
(195.) 

Satisfaction  of  Mortgage,  in  use  in  Minnesota. 

Know  all  Men  by  these  Presents,  That  I  {or  we)  {name,  residence,  and 
occupation  of  assignee  or  assignees)  do  acknowledge  full  payment  and  satis- 
faction of  a  certain  indenture  of  mortgage  executed  by  to 
dated  the                      day  of                       19       ,  and  recorded 
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in  the  office  of  Register  of  Deeds  for  the  County  of  State  of 

Minnesota,  on  the  day  of  i8      ,  in  book         of  mort- 

gages, page  .     Said  mortgage  was  given  upon  the  following  described 

real  estate,  situate  in  the  County  of  and  State  of  Minnesota,  viz.  : 

(describe  the  land  or  premises  mortgaged  and  released,  substantially  in  the 
same  way  as  they  are  described  in  the  mortgage).  If  the  mortgage  has  been 
assigned,  the  assignee  must  insert  the  following  clause  in  brackets.  [Which 
said  mortgage  was  on  the  day  of  A.D.  i8      ,  duly  assigned  and 

transferred  by  the  said  {name  of  the  mortgagee)  to  {the  natne  of  the  assignee)hy 
written  assignment,  which  was  on  the  day  of  A.D.  i8     ,  duly 

recorded  in  said  office  of  Register  of  Deeds  for  the  said  County  of 
in  book         of  mortgages,  page  {here  enumerate  in  a  similar  way  any  subse- 
quent assignments  of  the  mortgage  so  as  to  show  that  it  is  now  in  the  hands 
of  the  releasor.']     And  do  hereby  authorize  'and  require  the  Register  of 

1  eeds  of  the  said  County  of  to  cancel  and  discharge  the  same  o4 

record  in  his  office. 

Witness  hand    and  seal    ,  this  day  of  A.D.  19     . 

In  Presence  of 

{Signatures.)      {Seals.) 
State  of  Minnesota,  "> 

County  of  ) 

On  this  day  of  A.D.  19     ,  came  before  me 

to  me  personally  known  to  be  the  identical  person  described  in  and  who 
<?xecuted  the  within  satisfaction  deed         acknowledged  that  executed 

the  same  freely  and  voluntarily  for  the  uses  and  purposes  therein  expressed. 

Notary  Public,  Minnesota. 

(196.) 

Assignment  of  Mortgage,  in  use  in  Michigan. 

Enow  all  Men  by  these  Presents,  that  I  {name,  residence,  and  occu- 
pation of  assignor)  of  the  first  part,  for  and  in  consideration  of  the  sum  of 
lawful  money  of  the  United  States  of  America,  to 
in  hand  paid  by  {name,  residence,  and  occupation  of  assignee) 
of  the  second  part,  at  or  before  the  ensealing  or  delivery  of  these  presents, 
the  receipt  whereof  is  hereby  acknowledged,  have  granted,  bargained,  sold, 
assigned,  transferred,  and  set  over,  and  by  these  presents  do  grant,  bargain, 
sell,  assign,  transfer,  and  set  over  unto  the  said  part  of  the  second  part,  a 
certain  indenture  of  mortgage,  bearing  date  the  day  of 

one  thousand  eigkt  hundred  and  made  by  and  between  {here 

describe  carefully  the  mortgage  assigned,  giving  the  names  of  the  parties  and 
the  description  of  the  premises  mortgaged,  as  described  in  the  mortgage). 
And  recorded  in  the  office  of  the   Register  of    Deeds  of  the    County  of 

,  and  State  of  Michigan,  in  Liber         of  Mortgages,  at  page 
with  all  and  singular  the  premises  therein  mentioned  and  described,  together 
with  the  {note,  bond,  or  debt )  or  obligation  therein  also  mentioned,  and  the 


{Signatures.)     {Seals.) 


SS. 
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moneys  now  due,  or  to  become  due,  and  the   interest  that  may  hereafter 
^ow  due  thereon. 

To  Have  and  to  Hold  the  same  unto  the  part     of  the  second  part 
heirs  and  assigns  forever,  subject  only  to  the  proviso  in  the  said  indenture 
of  mortgage  mentioned.     And  do  hereby  authorize  and  appoint  the  said 

part     of  the  second  part,     true  and  lawful  attorney,  irrevocable,  in         name, 
or  otherwise  but  at  proper  costs  and  charges,  to  have,  use,  and  take  all 

lawful  ways  and  means  for  the  recovery  of  the  sum  or  sums  of  money  now  due 
and  owing,  or  hereafter  to  become  due  and  owing,  upon  the  said  and 

mortgage  ;  and  in  case  of  payment,  to  give  acquittance  br  other  sufficient 
discharge,  as  fully  as  might  or  could  do  if  tliese  presents  were  not 

made  ;  and  do  hereby  for  heirs,  executors,  and  administrators, 

covenant,  promise,  and  agree  to  and  with  the  said  part     of  the  second  part, 
that  there  is  due  upon  the  said  and  mortgage 

the  sum  of  and  that  have  good  right  and  lawful  authority 

10  grant,  bargain,  and  sell  the  same  in  manner  aforesaid. 

Sealed  and  delivered  the  day  of  18     . 

In  Presence  of 

State  of  Michigan, 

County  of  ) 

On  this  day  of  A.D.  one  thousand  nine  hundred 

and  before  me,  a  in  and  for  said  County,  personally 

appeared  to  me  known  to  be  the  same  person      described 

in  and  who  executed  the  within  instrument,  and  acknowledged  the  same  to 
be  free  act  and  deed. 

{Signature^ 

(197.) 
Deed  of  Mortgage  in  use  in  New  York. 

This  Indenture,  Made  the  day  of  in  the  year 

•ne  thousand  nine  hundred  and  between  {name,  residence, 

and  occupation  of  the  mortgagor)  of  the  first  part,  and  {name,  residence,  and 
occupation  of  the  mortgagee)  of  the  second  part. 

Whereas,  the  said  {name  of  the  mortgagor)  justly  indebted  to  the  said 
part     of  the  second  part,  in  the  sum  of  lawful  m.oney  of 

the  United  States,  secured  to  be  paid  by  certain  bond  or  obliga- 

tion bearing  even  date  with  these  presents,  in  the  penal  sum  of 
lawful  money  as  aforesaid,  conditioned  for  the  payment  of  the  said  first 
mentioned  sum  of  lawful  money  as  aforesaid,  to  the  said 

part     of  the  second  part,  executors,  administrators,  or  assigns, 

on  the  day  of  which  will  be  in  the  year  one  thousand 

eight  hundred  and  and  interest  thereon  to  be  computed  from 

at  and  after  the  rate  of  per  cent,  per  annum,  to  be 

paid  .     And  it  is  thereby  expressly  agreed,  that  should 
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any  default  be  made  in  the  payment  of  tlie  said  interest,  or  of  any  part 
thereof,  on  any  day  whereon  the  same  is  made  payable,  as  above  expressed, 
(ir  should  any  tax  or  assessment  be  hereafter  imposed  upon  the  premises 
iiereinafter  described  and  become  due  or  payable,  and  should  the  said 
interest  remain  unpaid  and  in  arrear  for  the  space  of  {tisttally  thirty)  days, 
or  such  tax  or  assessment  remain  unpaid  and  in  arrear  for  {usually  ninety 
days)  then  and  from  thenceforth,  that  is  to  say,  after  the  lapse  cf  either  one 
of  said  periods,  as  the  case  may  be,  the  aforesaid  principal  sum,  with  all 
arrearage  of  interest  thereon,  sliall,  at  the  option  of  the  said  part  of  the 
second  part,        ■  administrators  or  assigns,  become  and  be  due  and 

payable  immediately  thereafter,  although  the  period  above  limited  for  the 
payment  thereof  may  not  then  have  expired,  anything  thereinbefore  con- 
tained to  the  contrary  thereof  in  anywise  notwithstanding.  As  by  the  said 
bond  or  obligation,  and  the  condition  thereof,  reference  being  thereunto 
had,  may  more  fully  appear. 

Now  this  Indenture  Witnesseth,  That  the  said  part  of  the  first  part, 
for  the  better  securing  the  payment  of  the  said  sum  of  money  mentioned  in 
the  condition  of  the  said  bond  or  obligation,  with  interest  thereon,  according 
to  the  true  intent  and  meaning  thereof,  and  also  for  and  in  consideration  of 
the  sum  of  one  dollar  to  in  hand  paid  by  the  said  part     of  the 

second  part,  at  or  before  the  ensealing  and  delivery  of  these  presents,  the 
receipt   whereof    is    hereby  acknowledged,  ha     granted,    bargained,    sold, 
aliened,  released,  conveyed,  and  confirmed,  and  by  these  presents  do 
grant,  bargain,  sell,  aliene,  release,  convey,  and  confirm  unto  the  said  part 
of  the  second  part,  and  to  and  assigns  forever,  all  {here  insert  a 

description  of  the  pretnises  mortgaged,  as  directed  in  Forjii  107). 

Together  with  all  and  singular  the  tenements,  hereditaments,  and  appur- 
tenances thereunto  belonging,  or  in  anywise  appertaining,  and  the  rever- 
sion and  reversions,  remainder  and  remainders,  rents,  issues,  and  profits 
thereof.      And  also,  all  the  estate,  right,  title,  interest  property, 

possession,  claim,  and  demand  whatsoever,  as  well  in  law  as  in  equity,  of 
the  said  part  of  the  first  part,  of,  in,  and  to  the  same,  and  every  part  and 
parcel  thereof,  with  the  appurtenances  : 

To  Have  and  to  Hold  the    above    granted,   bargained,   and    described 
premises,  with   the  appurtenances  unto  the  said  part     of  the  second  part, 
heirs  and  assigns,  to  their  own  proper  use,  benefit,  and  behoof 

forever. 

Provided  always,  and  these  presents  are  upon  this  express  condition, 
that  if  the  said  part  of  the  first  p  trt,  heirs,  executors,  or  administra- 
tors, shall  well  and  truly  pay  unto  the  said  part  of  the  second  part, 
executors,  administrators,  or  assigns,  the  said  sum  of  money  mentioned  in 
the  condition  of  the  said  bond  or  obligation  and  the  interest  thereon,  at  the 
time  and  in  the  manner  mentioned  in  the  said  condition,  according  to  the 
true  intent  and  meaning  thereof,  that  then  these  presents,  and  the  estate 
hereby  granted  shall  cease,  determine,  and  be  void. 
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And  the  said  heirs,  executors,  and  administrators,  do 

covenant  and  agree  to  pay  unto  the  said  part  of  the  second  part,  execu- 
tors, administrators,  or  assigns,  the  said  sum  of  money  and  interest  as 
mentioned  above,  and  expressed  in  (he  condition  of  the  said  bond.  And  if 
default  shall  be  made  in  the  payment  of  tlie  said  sum  of  money  above 
mentioned,  or  the  interest  that  may  grow  due  tliereon,  or  of  any  part  thereof, 
or  of  the  taxes  or  assessments  on  the  premises  hereby  granted,  that  then 
and  from  thenceforth  it  sliall  be  lawful  for  the  said  part  of  the  second  part 
executors,  administrators,  and  assigns,  to  enter  into  and  upon  a  1  and 
singular  the  premises  hereby  granted  or  intended  so  to  be,  and  to  sell  and 
dispose  of  the  san\e  and  all  benefit  and  equity  of  redemption  of  the  said 
part     of  the  first  part,  heirs,  executors,  administrators,  or  assigns 

therein,  at  public  auction,  according  to  the  act  in  such  case  made  and  pro- 
vided. And  as  the  attorney  of  the  said  part  of  the  first  part,  for  that 
purpose  by  tliese  presents  duly  authorized,  constituted,  and  appointed,  to 
make  and  deliver  to  the  purchaser  or  purchasers  thereof,  a  good  and  suffi- 
cient deed  or  deeds  of  conveyance  in  tlie  law  for  the  same,  in  fee-simple, 
and  out  of  the  money  arising  from  such  sale,  to  retain  the  principal  and 
interest  which  shall  then  be  due  on  the  said  bond  or  obligation,  together  with 
tlie  costs  and  charges  of  advertisement  and  sale  of  the  said  premises, 
rendering  the  overplus  of  the  purchase  money  (if  any  there  shall  be),  untd 
the  said  of  the  first  part,  heirs,  executors,  administrators, 

or  assigns  ;  which  sale,  so  to  be  made,  shall  forever  be  a  perpetual  bar,  both 
in  law  and  equity,  against  the  said  part     of  the  first  part  heirs  and 

assigns,  and  all  other  persons  claiming  or  to  claim  the  premises,  or  any  part 
thereof,  by,  from,  or  under  them,  or  either  of  them. 

And  the  said  do  further  covenant,  grant,  promise,  and 

agree,  that  the  said  part     of  the  first  part,  shall  and  will  make, 

execute,  acknowledge,  and  deliver  in  dre  form  of  law  all  such  further  or 
other  deeds  or  assurances  as  may  at  any  time  hereafter  be  devised  or 
required,  for  tlie  more  fully  and  effectually  conveying  the  premises  above 
described  and  hereby  granted,  or  intended  so  to  be,  unto  the  said  part  of 
the  second  part  executors,  administrators  or  assigns,  for  the  purposes 

aforesaid,  and  unto  alj  and  every  person  or  persons,  corporation  or  corpora- 
tions, deriving  any  estate,  right,  title,  or  interest  therein,  under  this  indenture 
or  the  power  of  sale  herein  contained,  and  the  above  granted  premises 
against  the  said  part  of  the  first  part,  and  all  persons  claiming  through 
them  will  warrant  and  defend. 

And  it  is  expressly  agreed  by  and  between  the  parties  to  these  presents, 
that  the  said  part  of  the  first  part  shall  and  will  keep  the  buildings  erected 
and  to  be  erected  upon  the  lands  above  conveyed,  insured  against  loss  and 
damage  by  fire,  by  insurers,  and  in  an  amount  approved  by  the  said  part 
of  the  second  part,  and  assign  the  policy  and  certificates  thereof  to  the  said 
part  of  the  second  part;  and  in  dcfsult  theret  f,  it  shall  be  lawful  for  the 
said  part     of  the  second  part  to  effect  such  insur.mce,  and  the  premium  and 
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premiums  paid  for  effecting  the  same  shall  be  a  lien  on  the  said  mortgaged 
premises,  added  to  the  amount  of  the  said  bond  or  obligation,  and  secured 
by  these  presents,  and  payable  on  demand  with  interest  at  the  rate  of 
per  cent,  per  annum. 

In  Witness  Whereof,  the  said  part     of  the  first  part  ha    hereunto  set 

hand    and  seal    the  day  and  year  first  above  written. 
And  (iiavie  of  wife  of  vtortgagor,  if  7narried)  signs  and  seals  this  deed 
fn  token  of  her  relinquishment  and  release  to  the  said  mortgage  of  all  her 
right  and  claim  of  dower  in  and  to  the  premises  hereby  granted. 
Sealed  and  Delivered  in  the  Presence  of 

{Signatures.)    (Seals.) 

State  of  ") 

OF  >  ss. 

County  of  ) 

On  the  day  of  in  the  year  one  thousand  eight  hundred 

»ind  before  me  personally  came  to  be  the  individual 

inscribed  in,  and  who  executed  the  foregoing  instrument,  and 
acknowledged  that      he      executed  the  same. 

(198.) 

The  Bond  to  be  Secured  by  the  Preceding  Form  of 
Mortgage. 

Know  all  Men  by  these  Presents,  That  (name,  residence,  and  occupa- 
tion of  the  mortgagor)  held  and  firmly  bound  unto  (name,  residence,  and 
occupation  of  the  mortgagee)  in  the  sum  of  lawful  money  of  the 

United  States  of  America,  to  be  paid  to  the  said  executors, 

administrators,  or  assigns :   For  which  payment  well  and  truly  to  be  made, 
bind  heirs,  executors,  and  administrators  ■    firmly 

by  these  presents.     Sealed  with  seal         .     Dated  the  day 

of  one  thousand  nine  hundred  and 

The  Condition  of  the  above  Obligation  is  such,  That  if  tlie  above 
bounden  heirs,  executors,  or  administrators,  shall  well  and  truly 

pay,  or  cause  to  be  paid,  unto  the  above-named  executors,  admi  lis- 

trators,  or  assigns,  the  just  and  full  sum  of  the  day  of 

which  will  be  in  the  year  one  thousand  nine  hundred  and 
and  the  interest  thereon,  to  be  computed  from  at  and  after  the  ra'e 

of  per  cent,  per  annum,  and  to  be  paid  then  the  above 

obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

And  it  is  Hereby  Expressly  Agreed,  that  should  any  default  be  made 
in  the  payment  of  the  said  interest,  or  any  part  thereof,  on  any  day  whereon 
the  same  is  made  payable,  as  above  expressed,  or  should  any  tax  or  assess- 
ment be  hereafter  imposed  upon  the  premises  described  in  the  mortgage 
accompanying  this  bond,  and  become  due  or  payable,  and  should  the  said 
interest  remain  unpaid  and  in  arrear  for  the  space  of  days,  or  said 
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eax  or  assessment  remain  unpaid  and  in  arrears  for  then  and  from 

thenceforth,  that  is  to  say,  after  the  lapse  or  expiration  of  either  one  of  the 
said  periods,  as  the  case  may  be,  the  aforesaid  principal  sum  of  with 

all  arrearage  of  interest  thereon,  shall,  at  the  option  of  the  said  or 

legal  representatives,  become  and  be  due  and  payable  immediately  thereafter, 
although  the  period  above  limited  for  the  payment  thereof  may  not  then 
have  expired,  anything  hereinbefore  contained  to  the  contrary  thereof  ia 
anywise  notwithstanding. 

{Signatures.)        (^Seals.) 
Signed,  Sealed,  and  Delivered  in  the  Presence  of 

State  of  > 

OF  >  ss. 

County  of  ) 

On  the  day  of  in  the  year  one  thousand   nine 

hundred  and  before  me  personally  came  to  be  the  individual 

described  in,  and  who  executed  the  foregoing  instrument,  and  acknowl* 

edged  that    he    executed  the  same. 

(199.) 

Satisfaction  of  Mortgage,  in  use  in  New  York. 
State  of  New  York,        ^ 

County  of  ,  ) 

I  do  hereby  Certify,  That  a  certain  Indenture  of  Mortgage,  bearing  datt 
the  day  of  one  thousand  nine  hundred  and  made  and 

executed  {tiame,  residence,  and  occtipation  of  mortgagor)  on  (give  the  day  of 
the  date  of  the  tnortgage)  to  {name,  residence,  and  occupation  of  mortgagei) 
for  the  amount  of  and  recorded  in  the  office  of  County  (.A 

in  Lib.  of  Mortgages,  page        on  the  day  of 

in  the  year  one  thousand  eight  hundred  and  o'clock,  in  tlie 

is  paid. 
And  I  do  hereby  consent  that  the  same  be  discharged  of  Record. 
Dated  the  day  of  19 

(Signature^        {Seal.) 
In  presence  of 

State  of  New  York, 

County  of 

On  the  day  of  in  the  year  one  thousand  nine  hund« 

red  and  before  me  personally  came  to  be  the  individual 

described  in,  and  who  executed  the  foregoing  instrument,  and  acknowledged 
that    he     executed  the  same. 

(Signatures).        {Seals.) 


ss. 


>  ss. 


590 


MORTGAGES  OF  LAND. 


(200.) 
Assignment  of  Mortgage.— Short  Form. 

Enow  all  Men  by  these  Presents,  That  I  {natne,  residence,  and occufiO' 
tion  of  the  assignor)  the  mortgagee  named  in  a  certain  mortgage  deed, 
given  by  {navte,  residence,  and  occupation  of  the  mortgagor)  lo  said  {namt 
of  assignor)  to  secure  the  payment  of  dollars  yjy^y,  dated  the 

day  of  in  the  year  of  our  Lord  nineteen  Inindred  and 

recorded  in  the  registry  of  deeds  for  tlie  County  of 

lib.         fol.         in  consideration  of  the  sum  of  dollars  y^^  to  me 

paid  by  {name,  residence,  and  occupation  of  buyer  and  assignee)  the  receipt 
whereof  is  hereby  acknowledged,  do  hereby  sell,  assign,  transfer,  set  over 
and  convey  unto  said  {name  of  assignee)  and  his  heirs  and  assigns,  said 
mortgage  deed,  the  real  estate  thereby  conveyed,  and  the  promissory  note, 
debt,  and  claim  thereby  seemed,  and  the  covenants  therein  contained. 

To  Have  and  to  Hold  the  same  to  him  the  said  {name  of  assignee^ 
and  his  heirs  and  assigns,  to  his  and  their  use  and  behoof  foiever;  sub 
jtct  nevertheless  to  the  conditions  herein  contained,  and  to  redemption 
according  to  law. 

In  Witness  Whereof,  I,  the  said  have  hereunto  set  my  hanc^ 

and  seal  this  day  of  in  the  year  of  our  Lord  eighteen 

hundred  and 

{Signature.)     {Seal.) 
Executed  and  Delivered  in  Presence  of 

ss.  A.D.  19 

Then  personally  appeared  the  above-named  and  acknowledgrtf 

ihe  above  instrument  to  be  his  free  act  and  deed.     Before  me, 

{Signature.) 

(201.) 
Assignment  of  Mortgage  with  Power  of  Attorney. 

Know  all  Men  by  these  Presents,  That  I,  {natne,  residence,  and  occu- 
pation of  assignor)  party  of  the  first  part,  in  consideration  of  the  sum  ot 
lawful  money  of  the  United  States,  to  me  in  hand  paid  by  {name, 
residence,  and  occupation  of  assignee)  of  the  second  part,  at  or  before  the 
ensealing  and  delivery  of  these  presents,  the  receipt  whereof  is  hereby 
acknowledged,  have  granted,  bargained,  sold,  assigned,  transferred,  and  set 
over,  and  by  these  presents  do  grant,  bargain,  sell,  assign,  transfer,  and  set 
over  unto  the  said  party  of  the  second  part,  his  executors,  administrators, 
and  assigns,  a  certain  indenture  of  mortgage,  bearing  date  the 
day  of  one  thousand  eight  hundred  and  made  by 

{here  state  the  name  of  the  mortgagor,  and  briefly  describe  the  mortgage  deed^ 
and  state  the  Tolume  and  page  where  it  is  registered)  to  which  reference  may 
he  made,  togetlier  with  all  the  right,  title,  interest,  and  estate  of  said  party 
of  the  first  part,  in  and  to  the  premises  described  and  conveyed  in  and  by 
»ai  1  indenture  of  mortgige. 


I 
1 
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Together  with  the  bond  (or  note)  therein  described  and  the  money  due 
and  to  grow  due  thereon,  with  tliC  interest  accruin;^  or  accrued,  to  have  and 
to  hold  the  same,  unto  the  siid  party  of  the  second  part,  his  executors, 
administrators,  and  assigns,  fur  his  and  their  use.  subject  only  to  the  proviso 
111  the  said  in. Venture  of  mortgage  mentioned;  and  1  c!o  hereby  make,  con- 
stitute, and  appoint  the  said  party  of  the  second  part,  my  true  and  lawful 
attorney,  irrevocably  in  my  name  or  otherwise,  but  at  his  own  proper  costs 
and  charges,  to  have,  use,  and  take  all  lawful  ways  and  means  for  the 
recovery  of  the  said  money  and  interest:  and  in  c  ise  of  payment  to  dis- 
charge the  same  as  fully  as  I  might  or  could  do  if  these  presents  were  not 
made. 

In  "Witness  "Whereof,  I  have  hereunto  set  my  hand  and  seal  the 
day  of  one  thousand  nine  hundred  and 

{Signature.)    {Seal.) 

Stgtted,  Sealed,  and  Delivered  in  the  Presence  of 

State  of 

County. 

On  this  day  of  nineteen  hundred  and 

personally  appeared  before  me  known  to  me  to  be  the 

person  who  signed  and  sealed  the  foregoing  assignment  of  mortgage,  an  J 
acknowledged  the  execution  of  the  same  for  the  uses  and  purposes  therein 
set  forth. 

Given  under  my  hand  and  seal  at  in  said  county  aforesaid. 

{Signature.)    (Seal.) 

(202.) 

Assignment  of  Mortgage  by  a  Corporation. 

Know  all  Men  by  these  Presents,  That  tlie  {legal  name  of  the  corpo- 
ration assigning)  existing  as  a  corporate  body,  in  and  under  the  laws  of  the 
State  of  of  the  first  part,  for  and  in  conside*-ation  of 

the  sum  of  lawful  money  oi  the  United  Str-'^s,  to  the 

said  corporation  paid  by  {name,  residence,  and  occupation  of  assignee)  of  the 
second  part,  at  or  before  the  enseiling  and  delivery  of  these  presents,  tlie 
receipt  whereof  is  hereby  acknowledged,  hath  granted,  bargained,  sold,  as- 
signed, transferred,  and  set  over,  and  by  these  presents  doth  grant,  bargain, 
sell,  assign,  transfer,  and  set  over  unto  the  said  party  of  the  second  part,  % 
certain  indenture  of  mortgage,  bearing  date  the  day  of 

one  thousand  eight  hundred  and  made  by 

(here  state  the  name  of  the  mortgagor,  and  briefly  describe  the  mortgage  deed) 
the  same  being  duly  registered  in  the  office  of  the  register  of  deeds  for  the 
County  of  and  State  of  to  which  said  inder*^'ire 

of  mortgage  reference  may  be  had. 

Together  with  the  bond  or  obligation  therein  described,  and  the  moneys 
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due,  and  to  grow  due  thereon,  with  the  interest :  to  have  and  to  hold  the 
same  unto  the  said  party  of  the  second  part,  his  heirs  and  assigns,  for  his 
and  their  own  use,  subject  only  to  the  proviso  in  the  said  indenture  of  mort- 
gage mentioned.  And  the  said  party  of  the  first  part  doth  hereby  make, 
constitute,  and  appoint  the  said  party  of  the  second  part  its  true  and  lawful 
attorney,  irrevocable,  in  the  name  of  the  said  party  of  the  first  part,  or 
otherwise,  but  at  the  proper  costs  and  charges  of  the  said  party  of  the  second 
part,  to  have,  use,  and  take  all  lawful  ways  and  means  for  the  recovery  of 
the  said  money  and  interest,  and  in  case  of  payment,  to  discharge  the  same 
as  fully  as  the  sa'd  party  of  the  first  part  might  or  could  do  if  these  pres- 
ents were  not  made. 

In  Witness  Whereof,  the  said  party  of  the  first  part  hath  caused  its 
corporate  seal  to  be  atiixed  to  these  presents,  and  the  same  to  be  signed  by 
its  attorney  and  president  (or  other  officer)  the  day  of 

in  the  year  one  thousand  nine  hundred  and 

{Signature.)     {Seal  of  the  Corporation.) 
Signed,  Sealed,  and  Delivered  in  Presence  of 

State  of  V 

>  ss. 
County.  ) 

On  the  day  of  in  the  year  one  t!iousand   nine 

hundred  and  ,  before  me  came  with  whom  1 

am  personally  acquainted,  and  known  to  me  to  be  the  attorney  and 
of  the  within  named  corporation,  who,  being  by  me  duly  examined,  says,  that 
the  seal  which  is  afifixed  to  the  within  assignment  is  the  corporate  seal  of  the 
said    corporation,  and  was  so  afifixed    by  its  authority,  and  acknowledged 
that  he  executed  the  same  as  its  act  and  deed, 

{Sign<iture.) 

(203.) 

Discharge  of  Mortgage.— Short  Form. 

This  Debt,  secured  by  the  mortgage,  dated  and  recorded 

with  deeds,  lib.  fol.  has  been  paid  to  me  by  {namt 

of  mortgagor)  and   in  consideration  thereof  I  do  discharge  the   mortgage 
and  release  the  mortgaged  premises  to  said  {name  of  tnortgagor)  and  his 
heirs. 
Witness  my  hand  and  seal  A.D.  19 


Executed  and  Delivered  in  Presence  of 


(^Signature.)    {Seal.) 


ss.  A.D.  19        .     Then  said  acknowledged  tho 

foregoing  instrument  to  be  free  act  and  deed. 

Before  me, 

{Signature^ 
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(204.) 

Release  and  Quitclaim  of  Mortgage,  as  nsed  in  tho  "West- 
ern States. 
Know  all  Men  by  these  Presents,  That  I  {name  cf  mortgagee)  oi\}nit 
County  of  and  State  of  for  and  in  con- 

sideration of  one  dollar,  to  me  in  hand  paid,  and  for  other  good  and  valuable 
considerations,  the  receipt  whereof  is  hereby  confessed,  do  hereby  grant, 
bargain,  remise,  convey,  release,  and  quitclaim  unto  {narne  of  assignee  of 
releasee)  of  the  County  of  and  State  of 

all  the  right,  title,  interest,  claim,  or  demand  whatsoever  I  may  have  acquired 
in,  through,  or  by  a  certain  indenture  or  mortgage  deed,  bearing  date  the 
day  of  A.D.  19         ,  and  recorded  in 

the  recorder's  office  of  County,  in  book 

of  page  to  the  premises  therein  described, 

and  which  said  deed  was  made  to  secure  a  certain  promissory  note  {or  bond) 
bearing  even  date  with  said  deed,  for  the  sum  of 
dollars  and  cents. 

"Witness  my  hand  and  seal  this  day  of  A.D.  19 

{Signature.)    (Sea/.) 
State  of 


>•  ss. 


County  of 

I,  In  and  for  said  county,  in  the  State  aforesaid, 

do  hereby  certify  that  who  is  personally  known  to  me  a* 

the  same  person  whose  name  is  subscribed  to  the  foregoing  deed,  appeared 
before  me  this  day,  in  person,  and  acknowledged  that  he  signed,  sealed,  and 
delivered  the  said  instrument  of  writing  as  his  free  and  voluntary  act,  for  the 
uses  and  purposes  therein  set  forth. 

Given  under  my  hand  and  seal  this  day  of  A.D.  19 

(Signature.)     (Seal.) 
(205.) 

Discharge  of  Mortgage,  as  used  in  the  Middle  States. 
State  of  ^ 

County.     ) 

I,  (name,  residence,  and  occupation  of  mortgagee)  do  hereby  certify  that 
ii  certain  indenture  {or  deed)  of  mortgage,  bearing  date  the  day 

of  one  thousand  eight  hundred  and  made  an4 

executed  by  {here  state  the  iiame  of  the  mortgagor,  and  describe  the  deed 
briefly)  and  recorded  in  the  office  of  County  of 

in  lib.  ■   of  Mortgages,  page  on  the  day  of 

in  the  year  one  thousand  eight  hundred  and  o'clock  in  the 

is  paid.     And  I  do  hereby  consent  that  the  same  be  discharged 
of  record. 

Dated  the  day  of  19 

(Signature)    {Sea»., 
l»  Presence  of 

38 
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State  of 


ss. 
CouNTy  OP 

On  the  day  of  in  the  year  one  thousand  ciglit 

hundred  and  before  me  personally  came 

who  is  known  to  me  to  be  the  individual  described  in,  and  who  executed  the 
foregoing'  instrument,  and  acknowledged  that  he  executed  the  same  as  his  free 
act  and  deed. 

(t^Signature^ 

(206.) 
Discharge  and  Satisfaction  of  Mortgage  by  a  Corporation. 

{the  legal   name  of  the   corporation)  a    corporate  body  existing 
within  and  under  the  laws  of  the  State  of 

Doth,  hereby  Certify,  That  a  certain  mortgage,  bearing  date  the 
day  of  in  the  year  one  thousand  nine   hundred  and 

made  and  executed  hy  {here  state  the  name  of  the  mortgagor,  and  describe 
\he  mortgage  briefly)  and  recorded  in  the  office  of  the  register  in  and  for  th? 
County  of  in  lib.  of  Mortgages 

page  on  the  day  of  is  paid. 

In  Witness  Whereof,  The  said  corporation  has  caused  its  corporate 
»;eal  to  be  hereunto  affixed,  this  day  of  in  the  yeai 

one  thousand  eight  hundred  and 

{Signature  of  attorney^    {Seal  of  corporation.) 
Witnessed  by 

State  of  > 

>  ss. 
County  of  ) 

On  the  day  of  in  the  year  one  thousand 

nine   hundred  and  ,  before  me  personally  came 

to  me  known,  who,  being  by  me  duly  sworn,  did  depose  and   say,  ttiat  he 

resided  in  the  city  {or  town)  of  that  he  is  the 

attorney  and  president  {or  other  officer)  of   the  said  corporation  ;  that  he 

knew  the  corporate  seal  of  the  said  corporation,  and  that  the  seal  affixed  to 

the  foregoing  instrument  was  such  corporate  seal;  that  it  was  affixed  by 

him  by  order  of  the  said  corporation,  and  that  he  signed  his  name  thereto  by 

the  like  order. 

{Signature.) 

(207.) 
Release  of  a  Part  of  the  Mortgaged  Premises. 

This  Indenture,  Made  the  day  of  in  the 

year  of  our  Lord  one  thousand  mne  hundred  and  between 

{name  residence,  and  occupation  of  the  mortgagee  and  releasor)  party  of  the 
first  part,  and  {name,  residence,  and  occupation  of  the  mortgagor  to  whom 
the  lease  is  given)  party  of  the  second  oarU 
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"Whereas,  The  said  party  of  the  second  part,  by  indenture  of  mortgage, 
bearing  date  the  day  of  one  thousand  nine  hundred 

and  for  the  consideration  therein  mentioned,  and  to  secure  the 

payment  of  the  money  therein  specified,  did  convey  certain  lands  and  tene- 
ments, of  which  the  lands  hereinafter  described  are  part,  unto  the  said  party 
of  the  first  part. 

And  Whereas,  The  said  party  of  the  first  part,  at  the  request  of  the  said 
party  of  the  second  part,  has  agreed  to  give  up  and  surrender  the  lands  here- 
inafter described  unto  the  said  party  of  the  second  part,  and  to  hold  and 
retain  the  residue  of  the  mortgaged  lands  as  security  for  the  money  remain- 
ing due  on  the  said  mortgage  : 

Now  this  Indenture  Witnesseth,  That  the  said  party  of  the  first  part, 
in  pursuance  of  the  said  agreement,  and  in  consideration  of  to 

him  duly  paid  at  the  time  of  the  ensealing  and  delivery  of  these  presents, 
the  receipt  whereof  is  hereby  acknowledged,  has  granted,  released,  quit- 
claimed, and  set  over,  and  by  these  presents  does  grant,  release,  quitclaim, 
and  set  over,  unto  the  said  party  of  the  second  part,  aU  that  part  of  the  said 
mortgaged  land  {here  describe  carefully  and  accurately  all  that  part  of  the 
mortgaged  land  which  it  is  intended  to  release,  distinguishing  it  from  that 
which  is  retained). 

Together  with  the  hereditaments  and  appurtenances  thereto  belonging; 
and  all  the  right,  title,  and  interest  of  the  said  party  of  the  first  part,  of,  in, 
and  to  the  same,  to  the  intent  that  the  lands  hereby  conveyed  may  be  dis- 
charged from  the  said  mortgage,  and  that  the  rest  of  the  lands  in  the  said 
mortgage  specified  may  remain  to  the  said  party  of  the  first  part  as  here- 
tofore. To  have  and  to  hold  the  lands  and  premises  hereby  released  and 
conveyed,  to  the  said  party  of  the  second  part,  and  his  heirs  and  assigns,  to 
his  and  their  only  proper  use,  benefit,  and  behoof  forever,  free,  clear,  and 
discharged  of  and  from  all  lien  and  claim,  under  and  by  virtue  of  the  inden- 
ture of  mortgage  aforesaid. 

In  "Witness  "Whereof,  The  said  party  of  the  first  part  has  hereunto  set 
his  hand  and  seal  on  the  day  of  in  the  year 

{Signature.)    {Seal.) 

Executed  and  Delivered  in  Presence  of 

State  of  "^ 

Vss. 
County  of  ) 

On  the  day  of  in  the  year  one  thousand   nine 

hundred  and  before  me  personally  came  who  is 

known  to  me  to  be  the  individual  described  in,  and  who  executed  the  fore- 
going instrument,  and  acknowledged  that  he  executed  the  same  as  his  free 
act  and  deed. 

{Signature^ 
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(208) 

Deed  Extending  a  Mortgage. 

This  Indenture,  Made  this  clay  of  A.D.  19 

by  and  between  {name,  residence,  and  occupation  of  the  tnortgagee)^^.  owner 
and  holder  of  a  certain  promissory  note  {or  bond)  for  the  principal  sum  of 
dollars,  given  by  {name  of  viortgagor)  and  secured  by  a  mort- 
gage of  certain  real  estate  in  in  the  County  of  and 
State  of  dated  day  A.D.  19  aiid 
recorded  in  Registry  of  Deeds  for  the  County  of  lib. 
fol.  party  of  the  first  part,  and  the  said  {name  of  mortgagor)  party 
of  the  second  part, 

Witnesseth,  That  the  said  parties,  for  themselves  and  their  representa- 
tives, hereby  mutually  agree  that  the  time  for  the  payment  of  the  principal 
of  said  note  and  mortgage  debt  shall  be  and  the  same  is  hereby  extended  for 
the  term  of  years  from  the  day  of  A.D. 

19      and  that  the  same  is  to  bear  interest  from  said  date  at  the  rate  of 
per  cent,  per  annum,  payable  on  the  day  of  and  th» 

day  of  in  every  year,  until  said  principal  sum  shall  b* 

fully  paid. 

And  the  said  party  of  the  second  part  hereby  covenants  and  agrees  thai 
he  will  not  require  the  holders  of  said  note  and  mortgage  to  receive 
payment  of  said  mortgage  debt  during  said  extended  term  ;  that  he  will 
punctually  pay  the  interest  now  due,  and  to  grow  due  thereon,  at  the  time:» 
and  at  the  rate  aforesaid  ;  that  lie  will  keep  the  mortgaged  premises  in  good 
repair,  and  insured  against  fire,  and  the  taxes  thereon  duly  paid,  accordinj> 
to  the  provisions  of  said  mortgage,  and  that  at  the  expiration  of  said  extended 
term     he     will  pay  the  said  mortgage  debt,  with  all  interest  then  due  thereon. 

It  is  expressly  understood  and  agreed  that  nothing  herein  contained  shall 
be  construed  to  impair  the  security  of  said  party  of  the  first  part,  or  his 
executors,  administrators,  or  assigns,  under  said  mortgage,  or  to  affect  or 
impair  the  lien  on  the  real  estate  therein  described  which  he  has  by  virtue 
of  said  mortgage,  nor  affect  or  impair  any  rights  or  powers  which  he  may 
have  under  the  said  note  and  mortgage  for  the  recovery  of  the  mortgage 
debt,  with  interest,  in  case  of  non-fulfilment  of  this  agreement,  or  of  any  ot 
the  provisions  hereof,  by  said  party  of  the  second  part. 

In  "Witness  Whereof,  The  said  parties  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above  written. 

{Signature  of  mortgagee^    {Seal.) 
{Signature  of  mortgagor.)    {Seal.) 

Signed,  Sealed,  and  Delivered  in  Presence  of 

Commonwealth  of  ss.  19    .     Personally  appeared 

the  above-named  and  acknowledged  the  above  instrument  to  be 
their  free  act  and  deed. 

Before  me,  {Signature.) 
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(20i).) 

Deed  of  Mortgage  in  use  in  the  Province  of  Quebec. 

On  this  day,  the  of  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  before  tlie  undersigned,  public 

notar  duly  commissioned  and  sworn  in  and  for  the  Province  of  Quebec,  in 
the  Dominion  of  Canada,  residing  in  the  city  of  Montreal,  in  the  said 
Province,  personally  came  and  appeared  {insert  the  name,  residence,  and  occu- 
pation of  the  mortgagor),  who  acknowledged  and  confessed  to  be  well  and 
truly  indebted  unto  {insert  the  name,  residence,  and  occupation  of  the  mort- 
gagee) hereto  present  and  accepting,  for  heirs  and  assigns,  in  the 
sum  of  currency,  for  value  which  the  said  do 
hereby  acknowledge  to  have  had  and  received  of  and  from  the  said 
to  full  and  entire  satisfaction  at  the  passing  of  these  presents,  whereof 
quit.  Which  said  sum  of  he  the  said  do  hereby 
promise  to  well  and  truly  pay,  or  cause  to  be  well  and  truly  paid,  unto  the 
Siiid  heirs  or  assigns,  in  gold  coin,  at  its  present  standard  of  value, 
a. id  of  the  same  weight  and  fineness  and  number  of  pieces  as  at  the 
date  of  the  passing  of  this  obligation,  in  before  which  time 
it  will  not  be  optional  with  or  competent  for  the  said  mortgagor  to  pay  the 
said  sum  or  any  portion  thereof  without  the  written  consent  of  said  mort- 
gagee or  representatives,  with  interest  thereon  till  paid,  at  the  rate  of 
per  centum  per  annum,  to  be  accounted  from  and  for  security  ol" 
the  due  and  faithful  payment  of  the  said  sum  of  and  interest 
at  the  times  and  in  the  manner  herein  above  agreed  upon,  the 
«aid  ha  mortgaged  and  hypothecated,  and  by  these  presents  do 
mortgage  and  hypothecate,  specially  to  and  in  favor  of  the  said  heirs 
and  assigns,  tlie  hereinafter  described  landed  property,  which  he  declare 
'veil  and  truly  to  belong  to  {insert  him,  her,  or  them,  as  the  case  may  be;  then 
insert  the  description  of  the  premises  conveyed  in  mortgage,  substantially  as 
in  Form  107). 

Provided  always,  and  it  is  specially  covenanted  and  agreed  by  and 
between  the  said  parties  hereto,  and  this  clause  and  condition  is  not  to  be 
or  be  held  or  considered  to  be  penal  or  comminatory,  but  is  of  the  essence 
of  the  present  loan  and  obligation,  and  without  which  the  same  would  not 
have  been  made  or  executed,  that  should  the  said  mortgagor  make  default  in 
any  of  the  said  interest  payments  for  days  after  such  interest 

l)ayment  shall  become  due  and  payable  as  aforesaid,  then  the  said  principal 
sum  shall  at  once  become  exigible  by  the  said  mortgagee,  h  heirs  or 
assigns,  and  that  without  any  judicial  demand,  notice,  or  other  formality 
whatsoever. 

And  the  said  mortgagor     do     hereby  further  bind  and  oblige 
immediately  to  insure  and  to  keep  constantly  insured  at  own  cost  and 

expense  against  loss  by  fire,  with  such  insurance  company  or  companies  as 
tlie  said  mortgagee  or  representatives  may  approve  of,  for  a  sum  of 

money  not  less  than  the  house  and  other  buildings  erected  on 
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the  above  described  piece  and  parcel  of  land,  and  to  transfer  to  the  said 
mortgagee  and  representatives  the  policy  or  policies  of  such  insurance  and 
insurances,  together  with  the  sum  of  money  thereby  insured,  the  whole  as 
long  as  any  part  or  portion  of  the  said  amount  in  principal  or  interest  may 
remain  unpaid.  Failing  which,  the  said  mortgagee  heirs  and  assigns,  shall 
have  the  right  to  do  so,  and  the  said  mortgagor  heirs  and  representatives, 
shall  be  bound  to  repay  on  demand  to  the  said  mortgagee  heirs  and  assigns, 
all  such  sum  and  sums  of  money  which  he  oi  they  may  have  expended  in  so 
doing ;  and  for  security  thereof  the  said  premises  are  hereby  further  hypotiie- 
cated  to  the  extent  of  .     The  said  mortgagor     to  pay  all  counsel 

and  notarial  fees  in  respect  hereof,  and  for  one  copy  of  these  presents  for 
the  said  mortgagee  and  costs  of  registration;  and  when  this  obligation  shall 
be  paid,  the  said  mortgagor  shall  bear  the  expense  of  drawing  and  register- 
ing a  discharge. 

And,  at    the   making  and  passing  of  these  presents,  personally  came, 
appeared,  and  intervened  Dame  wife  of  the  said 

and  by  her  said  husband  duly  and  specially  authorized  for  the  effects  and 
purposes  hereof,  as  appears  by  his  signature  hereto,  who,  after  having  had 
and  taken  communication  of  the  foregoing  deed  of  obligation  and  mortgage, 
doth  hereby,  until  payment  and  satisfaction  of  the  present  obligation  and 
mortgage,  renounce,  as  well  in  her  own  name  and  behalf  as  for  and  in  the  name 
of  the  child  or  children  born  or  to  be  born  of  her  marriage  with  the  said 
in  favor  of  the  said  to  all  dower  and  all  vight  or  title  of  dower 

which  she,  the  said  and  her  said  child  or  children,  might  or  of 

right  ought  to  have  or  claim  in,  to,  or  upon  the  hereby  mortgaged  premises, 
of  which  she  hereby  divests  herself  and  her  said  child  or  children,  declaring 
the  same  and  every  part  thereof  hereby  freed,  cleared,  and  discharged  of  and 
from  all  her  and  her  said  child  or  children's  said  rights  of  dower,  and  all 
other  her  matrimonial  rights,  whether  legal,  stipulated,  or  customary,  unti' 
payment  of  the  present  obligation  as  aforesaid. 

And  for  the  execution  of  these  presents  the  said  parties  have  elected  the'i 
domicil  at  their  present  place  of  residence  above  mentioned,  where,  etc., 

Done  and  Passed,  at  the  said  City  of  Montreal,  in  the  office  of 
the  said  notar       under  the  number  thousand  hundred  and 

on  the  day,  month,  and  year  first  a"bove  and  before  written,  and  signed 
by  the  said  with  and  in  the  presence  of  said  notar      these  pres- 

ents having  been  first  duly  read  to  the  said  parties. 

(210.) 
Deed  of  Mortgage,  with  Dower,  in  use  in  Ontario. 

This  Indenture,  Made  (in  dji/>/2ca/e)  the  day  of  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  in  pur 

suance  of  the  Act  respecting  short  forms  of  mortgages,  between  {ttame,  resi- 
dence, and  occupation  of  the  mortgagor)  hereinafter  called  the  mortgagor  of 
the  first  part ;  {name  of  the  wife  of  mortgagor)  his  wife  of  the  second  part: 
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and  {name,  residence,  and  occupation  of  the  W6>r/^<z^<f^)  hereinafter  called  the 
mortgagee     of  the  third  part. 

"Witnesseth,  That  in  consideration  of  of  lawful  money  of 

Canada,  now  paid  by  the  said  mortgagee  to  the  said  mortgagor  (the  receipt 
whereof  is  hereby  acknowledged),  the  said  mortgagor  do  grant  and  mort- 
gage unto  the  said  mortgagee  heirs  and  assigns  forever,  all  and 
singular  th  certain  parcel  or  tract  of  land  and  premises  situate,  lying, 
and  being  {insert  here  the  description  of  the  premises  mortgaiied,  substatf 
tially  as  in  Form  107).  The  said  party  of  the  second  part  hereby  bars  he 
dower  in  the  said  lands. 

Provided,  This  mortgage  to  be  void  on  payment  of  of 

lawful  money  of  Canada,  with  interest  at  per  cent,  per  annum,  as 

follows  :  and  taxes  and  performance  of  statute  labor. 

The  said  mortgagor  covenant  with  the  said  mortgagee  that  the 
mortgagor  will  pay  the  mortgage  money  and  interest,  and  observe  the 
above  proviso. 

That  the  mortgagor  ha  a  good  title  in  fee-simple  to  the  said  lands ; 
and  that  he  ha  the  right  to  convey  the  said  lands  to  the  said  mortgagee ; 
and  that  on  default  the  said  mortgagee  shall  have  quiet  possession  of  tho 
said  lands,  free  from  all  incumbrances. 

And  that  the  said  mortgagor  will  execute  such  further  assurances  of  tha 
said  lands  as  may  be  requisite.     {Title-deeds). 

And  that  the  said  mortgagor  ha  done  no  act  to  encumber  the  sai\ 
lands. 

And  that  the  said  mortgagor  will  insure  the  buildings  on  the  said  land^ 
to  the  amount  of  not  less  than  dollars  currency. 

And  the  said  mortgagor  do  release  to  the  said  mortgagee  all  claim  \ 
upon  the  said  lands,  subject  to  tlie  said  proviso. 

Provided,  That  the  said  mortgagee     ,  in  default  of  payment     for 
months,  may,  upon  giving  notice  in  writing,  enter  upon  and 

lease  or  sell  the  said  lands  ;  provided,  that  the  mortgagee  may  distrain  for 
arrears  of  interest;  provided,  tliat  in  default  of  the  payment  of  the  interest 
hereby  secured,  the  principal  hereby  secured  shall  become  payable  ;  pro- 
vided, tliat  until  default  of  payment  the  mortgagor  shall  have  quiet  pos- 
session of  the  said  lands. 

In  "Witness  Whereof,  The  said  parties  hereto  have  hereunto  set  their 
hands  and  seals. 

Signed,  Sealed,  and  Delivered  in  the  presence  of 

Received   on  the  day  of  the  date  of  this  Indenture, 

County  of  to  wit  : 

I,  {name  of  witness)  of  the  of  in  the  County  of 

make  oath  and  say:   i.  That  I  was  personally  present,  and  did  see  the  within 
instrument   and   duplicate  thereof   duly   signed,  sealed,    and  executed   by 
the  part     thereto.     2.  That  the  said  instrument  and 
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duplicate  were  executed  at  the  3.  That  I 

know  tlie  said  part  4.  That  I  am  a  subscribing  witness  tc 

the  said  instrument  and  duplicate. 

Sworn  before  me,  at  of  in  tlie  County  of 

this  day  of  in  the  year  of  our  Lord  18 

A  Commissioner  J  or  taking  affidavits  in  B.  R.y  etc 

(211.) 
Full  Deed  of  Mortgage,  for  General  Use. 

This  Indenture,  Made  the  day  of  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and  between 

{name,  residence,  and  occupation  of  the  mortgagor)  of  the  one  part,  herein- 
after called  the  mortgagor,  and  {name,  residence,  and  occupatiofi  of  tht 
mortgagee),  hereinafter  called  the  mortgagee,  of  the  other  part. 

Whereas,  the  said  mortgagor  seized  of,  or  well  entitled  to,  the  inherit- 
'  nee  in  fee-simple,  of  and  in  the  lands  and  premises  hereinafter  described 

•  nd  released  ;  and  having  occasion  to  borrow,  and  take  up  at  interest,  the 

•  uni  of  ha  applied  to  and  requested  the  said  mortgagee 
\o  lend  and  advance  the  same,  which  he  the  said  mortgagee 
lia     agreed  to  do,  on  having  the  repayment  thereof  secured  to 

by  a  mortgage  of  the  said  lands,  tenements,  and  hereditaments,  in  manner 
hereinafter  mentioned. 

Now  this  Indenture  "Witnesseth,  That  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  the  sum  of  to  the  said  mort- 
l^agor  in  hand  paid  by  the  said  mortgagee  at  or  immediately  before  the 
sealing  and  delivery  of  these  presents,  the  receipt  whereof  the  said  mort- 
gagor do  hereby  acknowledge,  and  of  and  from  tlie  same,  and  every  part 
thereof,  do  acquit,  release,  and  discharge  the  sai-1  mortgagee 
heirs,  executors,  administrators,  and  assigns,  and  every  of  them,  forever, 
by  these  presents,  he  the  said  mortgagor  ha  granted, 
aliened,  released,  and  confirmed,  and  by  these  presents  do 
grant,  aliene,  release,  and  confirm  (and  the  said  doth  hereby 
release  all  her  right  of  dower)  unto  the  srud  mortgagee  heirs 
and  assigns,  all  tract  ,  piece  ,  and  parcel  of  land,  hereditaments, 
and  premises,  situate,  lying,  and  being  {here  describe  carefully  the  premises) 

Together  with  all  houses,  buildings,  rights,  members,  and  appurte- 
nances thereunto  belonging,  or  in  anywise  appertaining  ;  and  all  the  estate, 
right,  title,  claim,  and  demand  of  the  said  mortgagor  in,  to,  or  upon  the  said 
lands  and  hereditamenis,  or  any  part  thereof. 

To  Have  and  to  Hold  the  said  lands,  tenements,  hereditaments,  and 
premises  hereby  released,  or  intended  so  to  be,  with  their  appurtenances, 
unto  the  said  mortgagee  heirs  and  assigns,  to  tlie  only  proper 

use  of  the  said  mortgagee  heirs  and  assigns,  forever. 

Subject,  nevertheless,  to  the  proviso  for  redemption   hereinafter  con- 
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c«..>«v/;  that  is  to  say,  provided  that  if  tlie  sal  J  mortgagor 
f.eirs,   executors,    or   administrators,    sliall    pay   unto    the    said    mortgagee 
executors,  administrators,   or  assigns,   the  full    sum  of 
of  lawful  money  of  (Prince  Edward  Island), 
without  any  abatement  whatever,  then   these  presents  shall  cease,  and  be 
void    to  all   intents   and    purposes    whatever.      And   tlie   said   mortgagor 
heirs,  executors,  and  administrators,  covenant      with  the  said 
Piortgagee  executors   and   administrators,    that      he      the    said 

mortgagor  _  heirs,    executors,   or   administrators,    shall    and    will 

pay,  or  cause  to  be  paid,  unto  the  said   mortgagee  executors,  ad- 

ministrators, or  assigns,   the   said  principal  sum  of 

and  interest,  at  the  times  and  iii  t!ie  manner  hereinbefore  appointed  for  pay- 
ment thereot,  without  any  deduction  or  abitemcnt  whatever,  according  to 
the  true  intent  and  meaning  of  these  presents.  And  also  shall  and  will,  dur- 
ing so  long  as  the  said  sum  of  or  any  part  thereof,  shall 
remain  due  on  the  security  of  these  presents,  pay  or  cause  to  be  paid  to  tlie 
naid  mortgagee  executors,  administrators,  or  assigns,  interest  for 
the  said  sum  of  or  for  so  much  thereof  as  for  the 
time  being  shall  remain  unpaid,  after  the  rate  of  centum  per 
annum,  on  the  day  of  in  every  year.  And 
also  that  he  the  said  mortgagor  now  '  in  good  right 
to  grant,  release,  and  convey  the  hereditaments  hereby  released,  unto  the 
said  mortgagee  heirs  and  assigns,  in  manner  aforesaid,  accord- 
i\ig  to  the  true  intent  and  meaning  of  these  presents.  And  further,  that 
it  shall  and  may  be  lawful  to  and  for  the  said  mortgagee  heirs 
and  assigns,  after  default  shall  be  made  in  payment  of  the  said  sum  of 
and  interest,  or  any  part  thereof  respectively,  contrary 
to  the  proviso  hereinbefore  contained,  peaceably  to  enter  upon  the  said  her- 
editaments, and  to  hold  and  enjoy  the  same,  without  any  interruption,  claim, 
or  demand  whatsoever.  And  moreover,  that  he  the  said  mortgagor 
and  heirs,  and  all  persons  whatsoever,  having  any  estate  or  inter- 
est in  the  premises,  shall  and  will  at  all  times  hereafter,  during  the  con- 
tinuance of  the  said  sum  of  and  interest,  or  any  part 
thereof,  on  this  security,  upon  every  reasonable  request  of  the  said  mortgagee 
executors,  administrators,  and  assigns,  but  at  the  costs 
and  charges  of  the  said  mortgagor  heirs,  executors,  and 
administrators,  make  and  execute  and  perfect  all  such  further  convevances 
and  assurances  in  the  law  whatsoever,  for  the  further  and  better  conveying 
and  assuring  the  said  hereditaments  hereby  released,  unto  and  to  the  use  of 
the  said  mortgagee  heirs  and  assigns  :  subject  to  the  said 
proviso,  according  to  the  true  intent  and  meaning  of  these  presents,  as  by  the 
said  mortgagee  heirs  anrl  assigns,  or  his  or  their  counsel 
in  the  law.  shall  be  reasonably  desired  or  advised  and  required,  and  tendered 
to  be  made  and  executed. 

And  it  is  hereby  further  Provifl^d.    n."-reed,    and    declared,    by    and 


6o2  MORTGAGES  OF  LAND. 

between  the  said  parties  to  these  presents,  ihnt  if  default  shall  be  made  in 
payment  of  the  said  sum  of  or  the  interest  thereof,  or  any 

part  thereof  respectively,  at  the  times  hereinbefore  appointed  for  payment 
of  the  same  respectively,  then  and  in  any  of  such  cases,  and  when  and  so 
often  as  any  such  default  shall  be  made,  the  whole  amount  of  the  said  prin- 
cipal money  shall,  notwitlistanding  any  provision  or  condition  of  this  mort- 
gage to  the  contrary,  immediately  fall  due  and  become  payable,  and  it  shall 
be  lawful  for  the  sai  1  mortgage  executors,  administrators,  or 

assigns,  at  any  time  or  times  after  such  default  shall  have  been  so  made,  with- 
out any  further  consent  on  the  part  of  the  said  mortgagor  heirs 
and  assigns  (without  prejudice,  however,  to  the  right  of  the  said  mortgagee 
heirs  and  assigns,  to  foreclose  the  equity  of  redemption, 
or  to  maintain  any  action  under  the  covenants  hereinbefore  contained),  to 
make  sale  and  dispose  of  the  said  messuages,  land,  and  other  hereditaments 
and  premises  hereinbefore  granted  and  released,  or  expressed  or  intended 
so  to  be,  or  any  part  or  parts  thereof,  either  together  or  in  parcels,  and  either 
by  public  auction  or  private  contract,  with  full  power  upon  any  such  sale  or 
sales  to  make  any  stipulations  as  to  title  or  otherwise,  which  he  or  he 
shall  deem  necessary  ;  and  also  with  full  power  to  buy  in  the  said  heredita- 
ments and  jiremises,  or  any  part  or  parts  thereof,  at  any  sale  or  sales  by  pub- 
lic auction,  or  to  rescind  any  contract  or  contracts  for  the  sale  of  the  same 
hereditaments  and  premises,  or  any  part  or  parts  thereof,  and  to  re-sell  the 
same  hereditaments  and  premises  which  shall  have  been  so  bought  in,  or  as 
to  which  any  contract  or  contracts  for  sale  shall  have  been  rescinded  as 
aforesaid,  without  being  responsible  for  any  loss  which  may  be  occasioned 
thereby.  And,  for  the  purposes  aforesaid,  or  any  of  them,  it  shall  be  lawful 
for  the  said  mortgagee  executors,  administrators,  or  assigns, 
to  make  and  execute,  or  cause  to  be  made  and  executed,  all  such  agreements, 
deeds,  conveyances,  and  assurances  as  he  or  executors, 
administrators,  or  assigns  shall  think  fit.  And  it  is  hereby  also  agreed  and 
declared,  that  upon  any  sale  or  sales  which  shall  be  made  under  the  power 
of  sale  hereinbefore  contained  by  the  executors  or  administrators  of  the  said 
mortgagee  or  by  any  other  person  or  persons  who  may  not  be  seized  of  the 
legal  estate  in  the  hereditaments  and  premises  to  be  sold,  the  heirs  of  the 
said  mortgagee  or  any  other  person  or  persons  in  whom  the  legal  estate  of 
the  same  hereditaments  and  premises,  or  any  part  thereof,  shall  be  vested, 
shall  make  such  conveyances  and  assurances  of  the  same,  for  the  purpose  of 
carrying  the  sale  thereof  into  effect,  as  the  person  or  persons  by  whom  the 
same  shall  be  made  shall  direct. 

Provided  also,  and  it  is  hereby  agreed  and  declared,  that  the  said  mort- 
gagee executors,  administrators,  or  assigns,  shall  not  execute  the 
power  of  sale  hereinbefore  contained  (if  the  sale  or  sales  thereunder  be  by 
l^ublic  auction)  unless  and  until  he  or  they  sliall  have  first  given 
week's  notice  of  such  sale,  by  publishing  such  notice  at  least  onr>»  in  everj 
week  for  successive  weeks,  in  some  newspaper  publis'heo  iiv 
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Prwvidetl  also,  and  it  is  hereby  further  agreed  and  declared,  that  upon  any 
sale  purporting  to  be  made  in  pursuance  of  the  aforesaid  power  in  that 
behalf,  the  purchaser  or  purchasers  thereof  shall  not  be  bound  to  see  or 
Inquire  whether  either  of  the  cases  mentioned  in  the  clause  or  provision  lastly 
hereinbefore  contained  has  happened,  or  whether  any  money  remains  due  on 
tlie  secifrity  of  these  presents,  or  otherwise,  as  to  the  propriety  or  regularity 
of  such  sale  ;  and  notwithstanding  any  impropriety  or  irregularity  whatso- 
ever in  any  such  sale,  the  same  shall,  as  far  as  regards  the  safety  and  pro- 
tection of  the  purchaser  or  purchasers  thereat,  be  deemed  and  taken  to  be 
within  the  aforesaid  power  in  that  behalf,  and  to  be  valid  and  effectual  accord- 
ingly, and  the  remedy  of  the  said  mortgagor  heirs  or  assigns, 
in  respect  of  any  breach  of  the  clause  or  provision  lastly  hereinbefore  con- 
tained, shall  be  in  damages  only.  And  it  is  hereby  also  agreed  and  declared, 
that,  upon  any  such  sale  as  aforesaid,  the  receipt  or  receipts  in  writing 
of  the  said  mortgagee  executors,  administrators,  or  assigns,  for 
the  purchase-money  of  the  hereditaments  and  premises  to  be  sold,  shall  be 
an  effectual  discharge  or  effectual  discharges  to  the  purchaser  or  purchasers 
for  the  money  therein  respectively  expressed  to  be  received,  and  that  such 
purchaser  or  purchasers,  after  payment  of  or  purchase- 
money,  shall  not  be  concerned  to  see  to  the  application  of  such  nionev, 
or  be  answerable  for  any  loss,  misapplication,  or  non-application  thereof. 
And  it  is  hereby  further  agreed  and  declared  that  the  said  mortgagee 
executors,  administrators,  and  assigns,  shall  hold  all  and  singu- 
lar the  moneys  which  shall  arise  from  any  sale  which  shall  be  made  in 
pursuance  of  the  aforesaid  power  in  that  behalf,  upo'i  the  trusts  following  ; 
that  is  to  say,  upon  trust  in  the  first  place  by,  with,  and  out  of  the  same 
moneys,  to  reimburse  himself  or  themselves,  and  to  pay  or  discharge  all  the 
costs  and  expenses  attending  such  sale  or  sales,  or  otherwise  to  be  incurred 
in  or  about  the  exercise  of  the  said  power  of  sale  or  in  anywise  relating 
thereto;  and,  in  the  next  place,  upon  trust  to  apply  such  moneys  in  (4 
towards  satisfaction  of  all  and  singular  the  moneys  which  for  the  time  being 
shall  be  due  on  the  security  of  these  presents,  and  then  upon  trust  to  j^ay  the 
surplus  [if  any]  of  the  said  moneys  unto  the  said  mortgagor  h  heirs  or  assigns, 
for  h  and  their  proper  use  and  benefit.  And  it  is  hereby  also  agreed  and 
declared  that  the  aforesaid  power  of  sale  shall  and  rriay  be  exercised  by  any 
person  or  persons  who  for  the  time  being  shall  be  entitled  to  receive  and  give 
a  discharge  for  the  mone3S  which  for  the  time  being  shall  be  due  on  the 
(ccurity  of  these  presents. 

Provided  Always,  and  it  is  hereby  agreed  and  declared,  that  the  said 
mortgagee,  h  executors,  administrators,  or  assigns,  shall  not  be  answer- 
able nor  accountable  for  any  involuntary  losses  which  may  happen  in  or  about 
the  exercise  or  execution  of  the  aforesaid  power  or  trusts,  or  any  of  them. 

In  "Witness  Whereof,  the  pnrties  above  mentioned  have  hereunto  sub- 
scribed their  names  and  affixed  their  seals  to  two  copies  thereof,  interchange- 
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ably,  at  on  the  day  of  in  the 

year  of  our  Lord 

{Name  of  mortgagor?)    {Seal.) 
{Name  of  mortgagee?)    {Seal.) 
Executed  and  interchanged  in  presence  of 

{Names  of  ivittiesses?)  • 

% 

Received,  on  the  day  of  the  date  of  the  within  written  Indenture,  from 

the  within  named  mortgagee,  the  sum  of  being  the  consid- 

eration expressed  in  the  same  Indenture,  to  be  paid  by  him  to  the  within 
named  mortgagor. 
Witness, 

This  Deed  was  acknowledged  before  me  by  therein 

named  apart  from  her  husband,  to  have  been  voluntarily  executed  by  her, 
and  that  she  was  aware  of  the  nature  of  the  contents  thereof. 

Dated  this  day  of  A.D.  19 

J.  P.  for  County. 


CHAPTER  XXXI. 

LEASES. 


A  LEASE  is  a  contract  whereby  one  party  (the  tenant)  takes 
the  possession  of  the  land  and  all  that  is  on  it,  and  the  other 
party  (the  landlord)  gives  possession  of  the  land,  and  reserves 
(that  is,  agrees  to  take)  a  rent,  which  the  tenant  pays  him  by 
way  of  compensation. 

All  things  usually  comprehended  under  the  words  "house," 
"farm,"  "land,"  "store,"  &c.,  pass  to  the  tenant,  where  such 
words  are  used,  unless  there  be  an  express  exception.  And 
inaccuracies  as  to  qualities,  names,  measurements,  or  amounts, 
will  be  corrected,  if  there  be  enough  in  the  lease  to  make  the 
purposes  and  intentions  of  the  parties  certain.  And  letting  to 
hire  anything  to  be  used  carries  with  it  all  those  appurtenances 
and  accompaniments  necessary  for  the  proper  use  and  enjoyment 
of  the  thing  which  belong  to  the  letter. 

A  landlord  is  bound  to  put  his  lessee  into  possession  with 
good  title.  If  he  covenants  "to  renew"  generally,  this  means 
a  renewal  of  the  lease  on  the  same  terms,  but  without  inserting 
*Ji  the  new  lease  another  covenant  of  renewal. 
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A  landlord  is  under  no  legal  obligation  to  repair  the  house, 
unless  he  expressly  agrees  to  do  so.  If  the  house  is  never  so 
much  dilapidated  and  disfigured  as  to  paper,  paint,  etc.,  and 
locks  and  blinds  and  doors  and  windows  are  out  of  order,  and 
the  like,  the  tenant  can  claim  nothing  of  the  landlord.  Even 
if  it  becomes  wholly  uninhabitable  by  no  fault  of  the  house  or 
of  the  landlord,  as  if  it  burns  up,  or  is  blown  down,  or  if  the 
overflow  of  a  stream  ruins  a  field  or  a  farm,  still  the  landlord  is 
not  bound  to  do  anything,  unless  by  special  agreement. 

But  if  the  house  is  uninhabitable  by  its  own  fault,  as  if  it 
has  a  noisome  and  unwholesome  stench,  or,  according  to  one 
case,  if  it  be  overrun  with  rats,  or  so  decayed  as  to  be  open  to 
the  weather,  it  would  seem  to  be  the  law  of  this  country  that 
the  tenant  may  leave  the  house ;  always  provided,  however,  that 
the  objection  or  defect  be  not  one  which  the  tenant  knew  or 
anticipated,  or  would  have  known  or  expected  if  he  had  made 
reasonable  inquiry  and  investigation  before  he  took  his  lease. 
And  perhaps  no  tenant  can  leave  his  house,  or  refuse  or  abate 
his  rent,  for  any  objection  or  difficulty  arising  after  he  hires  the 
house.  But,  strange  to  say,  the  important  question  what  th« 
tenant's  rights  are  in  such  a  case  is  still  uncertain. 

If  the  house  be  wholly  destroyed,  the  tenant  must  still  pay 
rent,  under  an  ordinary  lease ;  because  the  law  looks  upon  tho 
land  as  the  principal  thing,  and  the  house  as  secondary.  And 
not  only  so,  but  if  the  tenant  covenants  "to  return  and  rede- 
liver the  house  at  the  end  of  the  term,  in  good  order  ami 
condition,  reasonable  wear  and  tear  only  excepted,"  he  would 
be  bound  under  this  agreement  to  rebuild  the  house  if  it  were 
burned  down.  But  recently  all  well-drawn  leases  have  clauses 
providing  that  the  rent  shall  cease  or  be  abated  while  the 
premises  are  uninhabitable  from  fire  or  any  other  unavoidable 
calamity.  A  similar  exception  is  added  to  the  clause  about 
returning  the  house  at  the  end  of  the  lease.  If  this  exception 
be  in,  a  tenant  is  not  bound  to  rebuild,  even  if  the  house  be 
burned  through  the  carelessness  of  himself  or  his  servants. 

A  tenant  of  a  room,  or  of  a  suite  of  chambers,  is  entitled  to 
the  use  of  all  the  appurtenances  and  accommodations  which 
fairly  go  with  it,  as  of  the  front  door  and   entry,  water-closets, 
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and  of  all  windows,  etc.,  proper  to  the  enjoyment  of  what  he 
hires.  But  an  express  agreement  about  all  these  things,  and 
cellar-room,  pump,  and  the  like,  is  always  safest. 

The  tenant  is  not  bound  to  make  general  repairs  without  an 
express  agreement.  But  he  must  make  such  as  are  necessary 
to  preserve  the  house  from  injury,  as  from  rain,  if  shingles  or 
slates  are  blown  off  or  glass  broken.  And  he  would  be  bound 
even  for  ornamental  repairs,  as  paper  and  paint,  under  a  cove- 
nant to  return  "in  good  order." 

The  tenant  of  a  farm  is  bound,  without  express  covenants, 
to  manage  and  cultivate  the  same  in  such  a  manner  as  good 
husbandry  and  the  usual  course  of  management  of  such  farms 
in  his  vicinity  would  require. 

The  times  for  payment  of  rent  are  usually  specified  in  the 
lease,  if  not,  they  would  be  governed  by  the  usage  of  the 
tountry,  if  there  were  any  of  sufficient  distinctness  and  force. 

A  tenant  under  a  lease  which  says  nothing  about  underlet- 
ting has  a  perfect  right  to  underlet,  remaining  himself  bound 
for  his  rent  to  his  landlord. 

A  tenant  is  not  responsible  for  taxes,  unless  it  is  expressly 
agreed  in  the  lease  that  he  shall  be. 

If  there  be  a  clause  prohibiting  him  from  underletting  or 
assigning,  and  he  agrees  not  to,  nevertheless  he  may  do  so 
without  forfeiting  the  land  ;  but  he  will  be,  as  before,  liable  for 
rent;  and  besides  this,  he  will  be  responsible  in  an  action  for 
any  damages  which  the  landlord  can  show  that  he  has  sustained 
by  such  underletting. 

It  is  usual  to  go  further  in  the  lease  than  this,  and  provide 
that  such  underletting  shall  make  a  forfeiture  of  the  lease,  and 
authorize  the  landlord  to  enter  upon  the  premises  and  turn  the 
tenant  out.  Where  there  is  this  covenant,  if  the  tenant  now 
underlets,  the  landlord  cannot  avail  himself  of  the  clause  of 
forfeiture  and  afterwards  hold  the  tenant  for  his  rent.  He  may 
either  hold  him  for  his  rent,  and  also  for  damages,  or  he  may 
terminate  the  lease;  but  cannot  do  both.  That  is,  if  he  con 
tinues  to  hold  the  tenant  responsible  for  rent,  he  cannot  prevent 
the  tenant's  letting  somebody  else  occupy  the  house  and  pay  to 
him  (the  tenant)  the  rent  which  he  pays  over. 
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A  tenant  of  a  farm,  if  his  lease  is  terminated  by  any  event 
which  was  uncertain,  and  which  he  could  neither  foresee  nor 
control,  is  entitled  to  the  annual  crop  which  he  sowed  while  his 
interest  in  and  right  to  the  farm  continued. 

If  a  lease  be  for  a  certain  time,  the  tenant  loses  all  right  or 
interest  in  the  land  or  premises  when  that  time  comes,  and  he 
must  leave,  or  the  landlord  may  turn  him  out  at  once.  But  he 
is  a  tenant  at  will,  if  he  holds  over  after  a  lease  with  consent, 
or  occupies  the  land  or  house  or  store  without  a  lease  but  with 
consent  and  an  oral  bargain ;  and  a  tenant  at  will  cannot  leave, 
nor  can  he  be  turned  out,  without  a  notice  to  quit.  The  law 
on  this  subject  is  not  uniform.  In  general,  however,  it  is  this. 
If  rent  is  payable  quarterly,  or  not  more  frequently,  then  there 
must  be  a  quarter's  notice.  If  rent  is  payable  oftener,  then  the 
notice  must  be  as  long  as  the  period  of  payment.  Thus,  if 
rent  is  payable  monthly,  there  must  be  a  month's  notice ;  if 
weekly,  a  week's  notice.  But  the  notice  must  terminate  on  a 
day  when  the  rent  is  payable.  It  may  be  given  at  any  time, 
but  operates  only  after  the  required  interval  or  period  between 
two  payments.  Thus,  if  a  tenant  whose  lease  terminates  on  the 
31st  of  December  holds  over  by  consent,  and  pays  rent  quarterly, 
and  the  landlord  wishes  that  he  should  leave  the  house  on  the 
last  day  of  September,  he  may  give  notice  on  the  preceding 
30th  day  of  June,  or  any  day  preceding  that.  But  if  he  gives 
notice  on  any  day  before  the  30th  of  June,  the  tenant  will  still 
have  a  right  to  stay  until  the  30th  of  September.  Properly,  the 
notice  should  specify  the  day,  and  the  right  day,  when  the 
tenant  must  leave ;  and  should  be  in  writing. 

Where  the  rent  is  in  arrear,  the  notice  to  quit  may  be  more 
brief;  the  statutes  of  the  different  States  vary  on  this  point, 
but  a  frequent  period  is  fourteen  days.  And  if  notice  to  quit  is 
given  because  the  rent  is  unpaid,  it  may  be  given  at  any  time 
and  will  operate  at  the  end  of  the  period  which  the  law  desig 
nates ;  but  it  should  specify  the  day  on  which  the  tena»t  must 
quit. 

A  tenant  may  give  notice  of  his  intention  to  quit,  and 
generally  it  will  be  subject  to  the  same  rules  already  stated  in 
reference  to  the  notice  given  by  a  landlord.     A  tenant  should 
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give  his  notice  to  the  party  to  whom  he  is  bound  to  oay  rent,  or 
to  an  authorized  agent  of  that  party. 

FIXTURES. 

It  is  quite  important  that  both  tenant  and  landlord  should 
have  some  knowledge  of  the  law  of  fixtures ;  for  this  tells  them 
what  things  the  tenant  may  take  away  and  what  he  cannot. 
For  there  are  many  things  which  a  tenant  may  add,  and  after- 
wards remove,  and  many  which  he  cannot  remove.  The  method 
of  affixing  them  may  be  a  useful  criterion,  as  it  indicates  the 
purpose  of  removal  or  otherwise.  If  with  screws,  or  in  such 
a  way  as  to  show  that  removal  was  intended,  things  may  bo 
taken  away,  when,  if  the  same  things  were  fastened  more  per- 
manently, they  could  not  be.  In  modern  times  the  rule  in 
favor  of  the  tenant  seems  to  extend  as  far  as  this:  whatever  he 
has  added,  and  can  remove,  leaving  the  premises  entirely 
restored  and  in  as  good  order  as  if  he  had  not  removed  it,  that 
he  may  take  away.  Among  the  things  held  to  be  removable, 
in  different  adjudged  cases,  are  these  :  ornamental  chimney- 
pieces  ;  coffee-mills ;  cornices  screwed  on ;  furnaces ;  fire-frames  ; 
stoves  ;  iron  backs  to  chimneys  ;  looking-glasses  ;  pumps ;  gates  ; 
rails  and  posts ;  barns  or  stables  on  blocks. 

Among  those  held  not  removable  are  these:  barns  fixed  in 
the  ground ;  benches  fastened  to  the  house ;  trees,  plants,  and 
hedges,  not  belonging  to  a  gardener  by  trade  ;  conservatory 
strongly  affixed  ;  glass  windows  ;  locks  and  keys. 

But  almost  every  one  of  these  might  be  removable,  or  not, 
according  to  the  intent  of  the  parties,  and  the  rule  above  stated. 
of  removableness  with  or  without  injury. 

If  a  man  sells  a  house,  the  law  of  fixtures  is  construed  far 
more  severely  against  him  than  against  a  tenant  who  leaves  a 
house ;  that  is,  the  seller  must  permit  the  buyer  to  hold  a  great 
many  things  which  an  outgoing  tenant  might  remove.  Of 
course,  a  seller  may  take  what  he  will  from  his  house  before  he 
sells  it,  or  make  what  bargain  the  parties  choose  to  make  about 
the  fixtures.  But  if  he  makes  no  such  bargain,  and  sells  thf 
house,  he  cannot  then  take  from  the  house  what  a  tenant  wh*"' 
put  them  there  might  take. 
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In  favor  of  trade  and  manufactures,  the  law  permits  almost 
anything  which  was  put  in  by  a  tenant  for  such  purposes  to  be 
taken  away,  if  the  premises  can  be  restored  substantially  to 
their  original  condition. 

In  most  of  the  States  leases  for  a  term  of  more  than  one 
year  must  be  in  writing,  otherwise  they  take  effect  on4y  as  ten- 
ancies at  will,  even  as  between  the  parties  thereto. 

In  the  following  named  States  and  Territories,  such  leases 
must  be  executed,  acknowledged,  and  recorded  in  the  same 
manner  as  deeds,  otherwise  they  are  invalid  as  against  third 
parties  without  notice,  viz.  :  Arizona,  Arkansas,  California, 
Colorado,  Connecticut,  Delaware,  Idaho,  Iowa,  Kansas,  Ken- 
tucky, Mississippi,  Missouri,  Montana,  Nebraska,  Nevada,  North 
Dakota,  Oregon,  Rhode  Island,  South  Carolina,  South  Dakota, 
Texas,  Wisconsin. 

In  Florida,  leases  for  more  than  two  years  must  be  recorded. 

In  Indiana,  Minnesota,  New  York,  and  Tennessee,  leases 
for  more  than  three  years  must  be  recorded. 

In  Kentucky,  Virginia,  and  West  Virginia,  leases  for  more 
than  five  years  must  be  recorded. 

In  Maine,  Maryland,  Massachusetts,  and  New  Hampshire, 
leases  for  more  thaii  seven  years  must  be  recorded. 

In  New  Jersey,  leases  for  more  than  three  years  must  be  in 
writing. 

In  Pennsylvania,  leases  for  more  than  three  years  must  be 
in  writing,  and  for  more  than  twenty-one  years  must  be  recorded. 

In  New  Mexico,  Utah,  Vermont,  Washington,  and  Wyom- 
ing, leases  must  be  executed  and  recorded  in  the  same  manner 
as  deeds. 

In  North  and  South  Dakota,  leases  of  agriculturgil  land  are 
limited  to  ten  years,  those  of  city  lots  to  twenty  years. 


The  remarks  in  respect  to  the  variety  of  forms  which  will  be 
found  at  the  close  of  the  chapter  on  deeds  of  land,  are  equally 
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applicable  to  forms  of  leases,  and  should  be  read  in  connection 
with  the  following  forms. 

(212.) 
A  Short  form  of  a  Lease. 

This  Indenture,  Made  the  day  of  in  the  year  of  our 

Lord  one  thousand  nine   hundred  and 

Witnesseth,  That  I,  {name  ami  residence  of  the  lessor)  do  hereby  lease, 
demise,  and  let  unto  (name  and  residence  of  the  lessee)  a  certain  parcel  of 
land,  in  the  city  (or  town)  of  County  of  and  State  of 

with  all  tlie  buildings  thereon  standing,  and  the  appurtenances 
to  the  same  belonging,  bounded  and  described  as  follows  {or,  a  certaift  house 
in  said  city,  giving  the  street  and  miinber,  with  the  land  under  and  adjoining 
the  same.) 

{The  premises  need  not  be  described  quite  so  minutely  or  fully  as  is  proper 
in  a  deed  or  mortgage  of  land,  but  must  be  so  described  as  to  identify  them 
perfectly,  and  make  it  certain  Just  what  premises  are  leased^ 

To  Hold  for  the  term  of  from  the  day  of 

yielding  and  paying  therefor  the  rent  of 

And  said  lessee  does  promise  to  pay  the  said  rent  in  four  quarterly 
payments  on  the  day  of  {or  state  otherwise  jus' 

when  the  payments  of  rent  are  to  be  made)  and  to  quit  and  deliver  up  the 
premises  to  the  lessor  or  his  attorney,  peaceably  and  quietly  at  the  end  of 
the  term,  in  as  good  order  and  condition,  reasonable  use  and  wearing  thereof, 
fire  and  other  unavoidable  casualties  excepted,  as  the  same  now  are  or  may 
be  put  into  by  the  said  lessor,  and  to  pay  the  rent  as  above  stated,  and  al. 
taxes  and  duties  levied  or  to  be  levied  thereon  during  the  term,  and  also  the 
rent  and  taxes  as  above  stated,  for  such  further  time  as  the  lessee  may  hold 
the  same,  and  not  mike  or  suffer  any  waste  thereof  ;  nor  lease,  nor  underlet, 
nor  permit  anv  other  person  or  persons  to  occupy  or  improve  the  same,  or 
make  or  suffer  to  be  made  any  alteration  therein  but  with  the  approbation  of 
the  lessor  thereto  in  writing,  having  been  first  obtained ;  and  that  the  lessor 
may  enter  to  view,  and  make  improvements,  and  to  expel  the  lessee,  if  he 
shall  fail  to  pay  the  rent  and  taxes  as  aforesaid,  or  make  or  suffer  any  strip 
or  waste  thereof. 

In  Witness  Whereof,  The  said  parties  have  hereunto  interchangeably 
jet  their  hands  and  seals  the  day  and  year  firsi  above  written. 

{Signatures.)     {Seals.) 

Signed,  Sealed,  and  Delivered  in  Presence  of 

(213.) 
A  fuller  Form,  with  a  Provision  for  Abatement  of  Rent 

This  Indenture,  Made  this  day  of  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and  by  and  between 

(vanir  ntfl  rrsidc'ice  of  lessoj')  and   (name  and  residence  of  lessee's 
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Witnesseth,  That  the  said  {jiaine  of  lessor)  does  hereby  lease,  demise, 
and  let  unto  the  said  {name  of  lessee)  (liescribe  i/ie  picmises  as  directed  in 
Form  21 1). 

To  Hold  for  the  Term  of  commencin<,^  the 

day  of  A.D.  one  thousand  nine  hundred  ar.d 

tlie  said  lessee  or  those  claiming  under  iiim,  yiel  lin<a;  and  paying  rent  therefor 
the  sum  of  for  each  and  every  year,  and  after  the  same  rate  for 

any  part  of  a  year. 

And  the  said  lessee,  for  himself,  his  heirs,  executors,  and  administrators, 
does  hereby  covenant  to  and  with  the  said  lessor,  and  his  heirs  and  assigns, 
that  he  or  they  will  pay  the  said  rent  of  in  equal  sums  of 

the  first  of  which  payments  shall  be  made  on  the  day  of 

A  D.  one  thousand  nine  hundred  and  and  that  he  or  they  will  pay 

rent  after  the  same  rate  for  such  further  time  as  he  the  said  lessee,  or  those 
claiming  under  him,  may  hold  the  premises ;  that  he  or  they  will  from  time 
to  time,  upon  request  by  the  lessor,  or  his  heirs  or  assigns,  p  ty  to  them  such 
sum  or  sums  of  money  as  shall  be  equal  to  the  amount  of  the  taxes  and 
duties,  and  water-taxes,  that  shall  be  levied  or  assessed  on  the  demised 
premises  for  each  year  and  part  of  a  year  during  the  term  aforesaid,  and 
during  such  further  time  as  the  said  lessee  and  those  claiming  under  him 
may  hold  the  premises  ;  that  he  or  they  will  not  suffer  r.or  commit  any  strip 
or  waste  in  the  premises  ;  that  he  or  they  will  not  assign  this  lease,  nor 
underlet  the  whole  or  any  part  of  the  premises,  to  any  person  or  persons  ; 
and  that  no  alterations  or  additions  shall  be  made  during  the  term  aforesaid, 
in  or  to  the  same,  without  the  consent  of  the  said  lessor,  or  of  those  having 
his  estate  in  the  premises,  being  first  obtained  in  writing,  allowing  thereof ; 
and  also  that  it  shall  be  lawful  for  the  sail  lessor,  and  those  having  his 
estate  in  the  premises,  at  seasonable  times  to  enter  into  and  upon  the  same 
to  examine  the  condition  thereof;  and  further,  that  he  the  said  lessee,  and 
his  representatives,  sliall  and  will,  at  the  expiration  of  said  term,  peaceably 
yield  up  unto  the  said  lessor,  or  those  having  his  estite  therein,  all  and 
singular  the  premises,  and  all  future  erections  and  additions  to  cr  upon  the 
same,  in  as  good  order  and  condition,  in  all  respects  (reasonable  wearing 
and  use  thereof,  and  damage  by  fire,  and  other  unavoidable  casualties 
excepted)  as  the  same  now  are,  or  may  be  put  into  by  the  said  lessor  or  those 
having  his  estate  in  the  premises. 

Provided  always,  and  these  presents  are  upon  this  condition,  that  if 
the  said  rent  shall  be  in  arrear,  or  the  said  lessee  or  his  representatives  or 
assigns  do  or  shall  neglect  or  fail  to  perform  and  observe  any  or  either  of 
the  above  covenants  hereinbefore  contained,  which  on  his  or  their  part  are 
to  be  performed,  then  and  in  either  of  said  cases,  the  said  lessor,  or  those 
having  his  estate  in  the  said  premises,  lawfully  may,  immediately  or  at  any 
.ime  thereafter,  and  while  such  neglect  or  default  continues,  and  without 
further  notice  or  demand,  enter  into  and  upon  the  said  premises,  or  any 
part  thereof,  in  the  name  of  the  whole,  and  repossess  the  same  as  of  his 
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former  estate,  and  expel  the  said  lessee  and  those  claiming  under  him,  and 
remove  his  or  their  effects  (forcibly  if  necessary)  without  being  taken  or 
deemed  guilty  of  any  manner  of  trespass,  and  without  prejudice  to  any 
remedies  which  might  otlierwise  be  used  for  arrears  of  rent,  or  preceding 
breach  of  covenant. 

And  provided  also,  that  in  case  the  premises,  or  any  part  tliereof,  shall, 
during  said  term,  be  destroyed  or  damaged  by  fire  or  other  unavoidable 
casualty,  so  that  the  same  shall  be  thereby  rendered  u:.fit  for  use  and  habi- 
tation, then,  and  in  such  case,  the  rent  hereinbefore  reserved,  or  a  just  and 
proportionate  part  thereof,  according  to  the  nature  and  extent  of  the  injuries 
sustained,  shall  be  suspended  or  abated  until  the  said  premises  shall  have 
been  put  in  proper  condition  for  use  and  habitation  by  the  said  lessor,  or 
these  presents  shall  thereby  be  determined  and  ended  at  the  election  of  the 
said  lessor  or  his  legal  representatives. 

In  Testimony  Whereof,  The  said  parties  have  set  their  hands  and 
seals  on  the  day  and  year  first  above  written,  to  this  and  to  another  instru- 
ment of  like  tenor  and  date. 

{Signatures.)     {Seals.) 

Signed,  Sealed,  and  Delivered  in  Presence  of 

(214.) 
A  Short  Form  of  Lease,  in  use  in  the  Western  States. 

This  Indenture,   Made  this  day  of  19    ^ 

between  {natne  and  residence  of  the  lessor)  party  of  the  first  part,  and  {name 
and  residence  of  the  lessee)  party  of  the  second  part,  witnesseth  that  the  said 
party  of  the  first  part,  in  consideration  of  the  covenants  of  the  said  party  of 
the  second  part,  hereinafter  set  forth,  do  by  these  presents  lease  to  the 
said  party  of  the  second  part  the  following-described  property,  to  wit 
{describe  the  property  as  directed  in  Form  211). 

To  Have  and  to  Hold  the  same  to  the  said  party  of  the  second  part, 
from  the  day  of  19     ,  to  the  day  of 

19  .  And  the  said  party  of  the  second  part,  in  consideration 
of  the  leasing  the  premises  as  above  set  forth,  covenants  and  agrees  with 
the  party  of  the  first  part  to  pay  the  said  party  of  the  first  part,  as  rent  for 
the  same,  the  sum  of  dollars,  payable  as  follows,  to  wit  {here  state 

the  times  and  terms  of  payment,  much  as  in  Form  211). 

The  said  party  of  the  second  part  further  covenants  with  the  said  party 
of  the  first  part,  that  at  the  expiration  of  the  time  mentioned  in  this  lease, 
I>eaceable  possession  of  the  said  premises  shall  be  given  to  said  party  ot  the 
first  part,  in  as  good  condition  as  they  now  are,  the  usual  wear,  inevitable 
accidents,  and  loss  by  fire  excepted  ;  and  that  upon  the  non-payment  of  the 
whole  or  any  portion  of  the  said  rent  at  the  time  when  the  same  is  above 
promised  to  be  paid,  the  said  party  of  the  first  part  may,  at  his  election, 
either  distrain  for  said  rent  due,  or  declare  this  lease  at  an  end,  and  recover 
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possession  as  if  the  same  was  held  by  forcible  detainer:  the  said  party  ol 
the  second  part  hereby  waiving  any  notice  of  such  election,  or  any  demand 
for  the  possession  of  said  premises. 

The  covenants  herein  sliall  extend  to  and  be  binding  upon  the  heirs, 
executors,  and  administrators  of  the  parties  to  this  lease. 
Witness  the  hands  and  seals  of  the  parties  aforesaid. 

(Signature  of  lessor.)     (Seal) 
{Signature  of  lessee.)     (Seal.) 

(216.) 
A  Lease  of  City  Property,  in  use  in  Chicago. 

This  IndentTire,  Made  this  day  of  in  the 

year  of  our  Lord  one  thousand  mne  hundred  and  between  (name 

of  the  lessor)  of  the  city  of  in  the  County  of  and  State  of 

party  of  the  first  part,  and  (name  and  residence  of  the  lessee)  of 

the  second  part, 

Witnesseth,  That  the  said  party  of  the  first  part,  for  and  in  considera- 
tion of  the  covenants  and  agreements  hereinafter  mentioned,  to  be  kept  and 
performed  by  the  said  party  of  the  second  part,  or  his  executors,  adminis- 
trators, and  assigns,  has  demised  and  leased  to  the  said  party  of  the  second 
part  all  those  premises  situate,  lying,  and  being  in  the  city  of  Chicago,  in  the 
County  of  Cook,  and  State  of  Illinois,  and  known  and  described  as  follows, 
to  wit  {here  describe  the  premises  as  directed  in  Form  21 1). 

To  Have  and  to  Hold  the  said  above-described  premises,  with  the 
appurtenances,  unto  the  said  party  of  the  second  part,  and  his  executors, 
administrators,  and  assigns,  from  the  day  of  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and  for  and  during, 

and  until  the  day  of  in  the  year  of  our  Lord  one 

thousand  nine  hundred  and  the  said  party  of  the  second  part 

paying  rent  therefor,  as  hereinafter  stated. 

And  the  said  party  of  the  second  part,  in  consideration  of  the  leasing  the 
premises  aforesaid,  by  the  said  party  of  the  first  part,  to  the  said  party  of 
the  second  part,  does  covenant  and  agree  with  the  said  party  of  the  first 
part,  and  his  heirs,  executors,  administrators,  and  assigns,  to  pay  the  said 
party  of  the  first  part,  at  the  house  (or  office  or  store)  of  the  said  party  of  the 
first  part,  numbered        in  Street,  Chicago,  or  at  the  house  or  office  of 

his  assigns,  as  rent  for  the  said  demised  premises,  the  sum  of  (st  'te  the  -whole 
annual  rent)  payable  as  follows  (here  state  the  times  and  terms  of  the  pay- 
vients  of  rent). 

And  it  is  further  agreed  by  the  said  party  of  the  second  part,  in  consid- 
eration of  the  leasing  of  the  premises,  that  the  said  party  of  the  second  part 
shall  and  will  pay,  or  cause  to  be  paid,  promptly,  as  soon  as  the  same  becomes 
due,  all  assessments  for  water-rents  that  may  be  levied  upon  said  demised 
premises,  during  the  continuance  of  this  lease,  by  the  Board  of  Water  Com- 
'•nissioners  of  the  city  of  Chicago,  and  save  the  said  premises  and  the  said 
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party  of  the  first  part  harmless  therefrom,  and  that  he  will  keep  said 
premises  in  a  clean  and  healthful  condition,  in  accordance  with  the  ordinances 
of  the  city  and  the  direction  of  the  Sewerage  Commissioners. 

And  the  said  party  of  the  second  part  hereby  covenants  and  agrees,  in 
case  of  delay  in  payment  of  any  water-rent  levied  upon  said  premises  during 
said  term,  to  pay  said  party  of  the  first  part,  as  liquidated  damages  for  such 
breach  of  covenant,  double  the  sum  of  sucli  rent  so  assessed  upon  said  prem 
ises  as  aforesaid. 

And  the  said  party  of  the  second  part  further  covenants  with  the  said 
party  of  the  first  part,  that  at  the  expiration  of  the  time  in  this  lease  men- 
tioned, he  will  yield  up  the  said  demised  premises  to  the  said  party  of  the 
first  part,  in  as  good  condition  as  when  the  same  were  entered  upon  by  the 
said  party  of  the  second  part,  loss  by  fire  or  inevitable  accident,  and  ordinary 
wear  excepted. 

It  is  further  agreed  by  the  said  party  of  the  second  part,  that  neither 
he  nor  his  legal  representatives  will  underlet  said  premises,  or  any  part 
thereof,  or  assign  this  lease,  without  the  written  assent  of  said  party  of  the 
first  part,  first  had  ancl  obtained  thereto. 

It  is  Expressly  Understood  and  Ag^reed,  By  and  between  the  parties 
aforesaid,  that  if  the  rent  above  reserved,  or  any  part  thereof,  shall  be  behind 
or  unpaid  on  the  day  and  at  the  place  of  payment  whereon  the  same  ought 
to  be  paid,  as  aforesaid,  or  if  default  shall  be  made  in  any  of  the  covenants 
herein  contained,  to  be  kept  by  the  said  party  of  the  second  part,  or  his 
executors,  administrators,  and  assigns,  it  shall  and  may  be  lawful  for  the 
said  party  of  the  first  part,  or  his  heirs,  executors,  administrators,  agent, 
attorney,  or  assigns,  at  his  or  their  election,  to  declare  said  term"  ended,  and 
the  said  demised  premises,  or  any  part  thereof,  either  with  or  without  process 
of  law,  to  re-enter,  and  the  said  party  of  the  second  part,  or  any  other  person 
or  persons  occupying,  in  or  upon  the  same,  to  expel,  remove,  and  put  out, 
using  such  forge  as  may  be  necessary  in  so  doing,  and  the  said  premises 
again  to  repossess  and  enjoy  as  in  his  or  their  first  and  former  estate  ;  and 
it  shall  be  the  duty  of  the  said  party  of  the  second  part,  his  executors,  admin- 
istrators, or  assigns,  to  be  and  appear  at  the  said  place  above  specified  for 
the  payment  of  said  rent,  and  then  and  there  tender  and  pay  the  same  as  th.e 
same  shall  fall  due  from  time  to  time,  as  above,  to  the  said  party  of  the  first 
part,  or  his  agent  or  assigns;  or  in  his  or  their  absence,  if  the  party  of  the 
second  part,  or  his  legal  representatives,  shall  offer  to  pay  the  same  then  and 
there,  such  offer  shall  prevent  such  forfeiture. 

And  it  is  expressly  understood  that  it  shall  not  be  necessary  in  any  event 
for  the  party  of  the  first  part,  or  his  assigns,  to  go  on  or  near  the  said  demised 
premises  to  demand  said  rent,  or  elsewhere  than  at  the  place  aforesaid.  And 
in  the  event  of  any  rent  being  due  and  unpaid,  whether  before  or  after  such  for- 
feiture declared,  to  distrain  for  any  rent  that  may  be  due  thereon,  upon  any 
property  belonging  to  the  said  party  of  the  second  part,  whether  the  same 
be  exempt  from  execution  or  distress  by  law  or  not,  and  the  said  party  .11 
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the  second  part,  in  that  case,  hereby  waives  all  legal  rights  which  he  may 
have  to  hold  or  retain  any  such  property,  under  any  exemption  laws  now  in 
force  in  this  State,  or  in  any  other  way.  Meaning  and  intending  hereby  to 
give  to  the  said  party  of  the  first  part,  and  his  heirs,  executors,  administrators, 
and  assigns,  a  valid  and  first  lien  upon  any  and  all  the  goods,  chattels,  or 
other  property  belonging  to  the  said  party  of  the  second  part,  as  security  for 
the  payment  of  said  rent,  in  manner  aforesaid,  anything  hereinbefore  con- 
tained to  the  contrary  notwithstanding.  And  if  at  any  time  said  term  shall 
be  ended  at  such  election  of  said  party  of  the  first  part,  or  his  heirs,  execu 
tors,  administrators,  or  assigns,  as  aforesaid,  or  in  any  other  way,  the  said 
party  of  the  second  part,  for  himself  and  his  executors,  administrators,  and 
assigns,  does  hereby  covenant,  promise,  and  agree  to  surrender  and  deliver 
up  said  above-descril^ed  premises  and  property,  peaceably  to  the  said  party 
of  the  first  part,  pr  his  heirs,  executors,  administrators,  and  assigns,  imme- 
diately upon  the  determination  of  said  term  as  aforesaid  ;  and,  if  he  shall 
remain  in  the  possession  of  the  same  days  after  notice  of  such 

•default,  or  after  the  termination  of  this  lease,  in  any  of  the  ways  above 
named,  he  shall  be  deemed  guilty  of  a  forcible  detainer  of  said  demised 
premises  under  the  statute,  and  shall  be  subject  to  all  the  conditions  and 
provisions  above  named,  and  to  eviction  and  removal,  forcibly  or  otherwise, 
with  or  without  process  of  law,  as  above  stated ;  and  in  order  to  enforce  a 
forfeiture  of  this  lease  for  non-payment  of  rent  when  due,  no  demand  for 
rent  when  due  shall  be  required,  any  demand  being  hereby  expressly 
waived. 

And  it  is  further  covenanted  and  agreed  by  and  between  the  parties,  that 
the  party  of  the  second  part  shall  pay  and  discharge  all  costs  and  attorney's 
fees  and  expenses  that  shall  arise  from  enforcing  the  covenants  of  this  inden- 
ture by  the  party  of  the  first  part. 

In  Testimony  Whereof,  The  said  parties  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above  written. 

{Signature  of  lessor.)        {Seal.) 

{Signature  of  lessee.)        {Seal.) 
In  Presence  of 

(216.) 

A  Lease  with  Provisions  for  Taxes  and  Assessments. 
This  Indenture,  Made  the  day  of  in  the 

year  one  thousand  nine  hundred  and  between  {name  and  residence 

of  lessor)  of  the  first  part,  and  {name  and  residence  of  lessee)  of  the  second 
part,  witnesseth,  that  the  said  party  of  the  first  part,  for  and  in  consideration 
of  the  rents,  covenants,  and  agreements  hereinafter  mentioned,  reserved,  and 
contained,  on  the  part  and  behalf  of  the  said  party  of  the  second  part,  his 
executors,  administrators,  and  assigns,  to  be  paid,  kept,  and  performed,  has 
granted,  demised,  and  to  farm  letten,  and  by  these  presents  does  grant, 
demise,  and  to  farm  let,  unto  the  said  party  of  the  second  part,  and  hia 
executors,  administrators,  and  assigns,  all  {describe  the  premises  as  directed 
in  I'onn  21 1\ 
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To  Have  and  to  Hold  the  said  above  mentioned  and  desr  ribed  premises, 
with  the  appurtenances,  unto  the  said  party  of  the  second  part,  his  executors, 
Administrators,  and  assigns,  from  the  day  of  one 

thousand  eight  hundred  and  for  and  during  and  until  the  full 

end  and  term  of  thence  next  ensuing ;  and  fully  to  be  complete 

and  ended,  yielding  and  paying  therefor  unto  the  said  party  of  the  first  part, 
his  heirs  or  assigns,  yearly,  and  every  year  during  the  said  term  hereby 
granted,  the  yearly  rent  or  sum  of  lawful  money  of  the  United 

States  of  America,  in  equal  quarter-yearly  payments,  to  wit :  on  the  first  day 
of  (name  the  months)  in  each  and  every  of  the  said  years :  Provided 
always,  nevertheless,  that  if  the  yearly  rent  above  reserved,  or  any  part 
thereof,  shall  be  behind  or  unpaid  on  any  day  of  payment  whereon  the  same 
ought  to  be  paid  as  aforesaid ;  or  if  default  shall  be  made  in  any  of  the 
covenants  herein  contained,  on  the  part  and  behalf  of  the.  said  party  of  the 
second  part,  his  executors,  administrators,  and  assigns,  to  be  paid,  kept,  and 
performed,  then  and  from  thenceforth  it  shall  and  may  be  lawful  for  the  said 
party  of  the  first  part,  his  heirs  or  assigns,  into  and  upon  the  said  demised 
premises,  and  every  part  thereof,  wholly  to  re-enter  and  remove  all  persons 
therefrom,  and  the  same  to  have  again,  repossess,  and  enjoy,  as  in  his  or 
their  first  and  former  estate,  anything  hereinbefore  contained  to  the  contrary 
thereof  in  anywise  notwithstanding.  And  the  said  party  of  the  second 
part,  for  himself  and  his  heirs,  executors,  and  administrators,  does  cove- 
nant and  agree,  to  and  with  the  said  party  of  the  first  part,  his  heirs  and 
assigns,  by  these  presents,  that  the  said  party  of  the  second  part,  his  executors, 
administrators,  or  assigns,  shall  and  will  yearly,  and  every  year  during  the 
said  term  hereby  granted,  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 
said  party  of  the  first  part,  his  heirs  or  assigns,  the  said  yearly  rent  above 
reserved,  on  the  days  and  in  manner  limited  and  prescribed  as  aforesaid,  for 
Ihe  payment  thereof,  without  any  deduction,  fraud,  or  delay,  according  to  the 
true  intent  and  meaning  of  these  presents.  And  that  the  said  party  of  the  sec- 
ond part,  his  executors,  administrators,  or  assigns,  shall  and  will,  at  their  own 
proper  costs  and  charges,  bear,  pay,  and  discharge  all  such'  taxes,  duties, 
and  assessments  whatsoever,  as  shall  or  may,  during  the  said  term  hereby 
granted,  be  charged,  assessed,  or  imposed  upon  the  said  demised  premises. 

And  that  on  the  last  day  of  the  said  term,  or  other  sooner  determination 
of  the  estate  hereby  granted,  the  said  party  of  the  second  part,  his  executors, 
administrators,  or  assigns,  shall  and  will  peaceably  and  quietly  leave,  sur- 
render, and  yield  up  unto  the  said  party  of  the  first  part,  his  heirs  or  assigns, 
all  and  singular  the  said  demised  premises. 

And  the  said  party  of  the  first  part,  for  himself  and  his  heirs,  executors, 
and  administrators,  does  covenant  and  agree  to  and  with  the  said  party  of 
the  second  part,  his  executors,  administrators,  and  assigns,  by  these  pres-- 
ents,  that  the  said  party  of  the  second  part,  his  executors,  administrators,  or 
assigns,  paying  the  said  yearly  rent  above  reserved,  and  performing  the 
covenants  and  agreements  aforesaid  on  his  and  their  oart,  the  said  oarty 
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of  the  second  part,  his  executors,  administrators,  and  assigns,  shall  and  may 
at  all  times  during  the  said  term  hereby  granted,  peaceably  and  quietly  have, 
hold,  and  enjoy  the  said  demised  premises,  witliout  any  manner  of  let,  suit, 
trouble,  or  hindrance  of  or  from  the  said  party  of  the  first  part,  his  heirs  or 
assigns,  or  any  other  person  or  persons  wiiomsoever. 

In  Witness  Whereof,  The  said  parties  have  hereunto  set  their  hands 
and  seals,  interchangeably,  to  two  copies  of  this  indenture. 

{Signature  of  lessor.)     {Seal.) 
{Signature  of  lessee.)     {Seal.) 

In  Presence  of 

(217.) 

A  Lease,  with  Covenants  about  Water-Rate,  and  Injury  by 
Fire,  in  use  in  New  York. 

This  Agreement,  Made  between  {name  and  residence  of  lessor)  party 
of  the  first  part,  and  {name  and  residence  of  lessee)  party  of  the  second  part, 
witnesseth,  that  the  said  party  of  the  first  part  has  agreed  to  let,  and  hereby 
does  let,  and  the  said  party  of  the  second  part  has  agreed  to  take,  and 
hereby  does  take,  the  following-described  premises  {here  describe  the  prem- 
ises, as  in  Form  211)  for  the  term  of  to  commence 
and  to  end  to  be  occupied  {describe 
the  intended  occupation)  and  not  otherwise.  And  the  said  party  of  the  sec- 
ond part  hereby  covenants  and  agrees  to  pay  unto  the  said  party  of  the  first 
part  the  annual  rent  or  sum  of  dollars,  payable  {state  the 
times  and  tervts  of  the  payments). 

And  shall  also  pay  the  Croton  water-rate,  and  will  keep  the  plumbing 
work,  pipes,  glass,  and  the  premises  generally  in  repair,  and  will  surrender 
them  at  the  expiration  of  the  said  term,  in  as  good  state  and  condition  as 
reasonable  use  and  wear  thereof  will  permit. 

And  the  said  party  of  the  second  part  further  covenants  that  he  will  not 
assign,  let,  or  underlet  the  whole  or  any  part  of  the  said  premises,  nor  make 
any  alteration  therein  without  the  written  consent  of  the  said  parfy  of  the  first 
part,  under  the  penalty  of  forfeiture  and  damages  ;  and  that  he  will  not  occupy 
the  said  premises,  nor  permit  the  same  to  be  occupied  for  any  business 
deemed  extra-hazardous  without  the  like  consent,  under  the  like  penalty. 
And  the  said  party  of  the  second  part  further  covenants  that  he  will  permit 
the  said  party  of  the  first  part,  or  his  agent,  to  show  the  premises  to  per- 
sons wishing  to  hire  or  purchase,  and  three  months  next  preceding  the 
expiration  of  the  term  will  permit  the  usual  notices  of  "  to  let,"  or  "  for  sale," 
to  be  placed  upon  the  windows,  walls,  or  doors  of  said  premises,  and  remain 
thereon  without  hindrance  or  molestation. 

And  also,  that  if  default  be  made  in  any  of  the  covenants  herein  contained 
tin  the  part  of  the  party  of  the  second  jiart,  or  if  the  said  premises  or  anv 
part  thereof  shall  become  vacant  during  the  said  term,  the  said  party  of  the 
Srst  part  may  re-enter  the  same,  either  by  force  or  otherwise,  without  being 
«3n3le  to  any  prosecution  therefor  ;  and  re-let  the  said  premises  or  any  part 
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thereof  in  one  or  more  parcels,  as  tlie  agent  of  the  said  party  of  the  second 
part,  and  receive  the  rent  thereof,  applying  the  same,  first  to  the  payment  of 
such  expense  as  he  may  be  put  to  in  re-entering,  and  then  to  the  payment 
of  the  rent  due  by  these  presents  ;  and  the  balance  (if  any)  to  be  paid  over 
to  the  said  party  of  the  second  part ;  and,  in  case  of  deficiency,  said  party 
of  the  second  part  will  pay  the  same. 

And  the  said  party  of  the  second  ^art  hereby  further  covenants  that  if 
any  default  be  made  in  the  payment  of  the  said  rent,  or  any  part  thereof,  at  the 
times  above  specified,  or  if  default  be  made  in  the  performance  of  any  of  the 
covenants  or  agreements  herein  contained,  the  said  hiring,  and  the  relation 
of  landlord  and  tenant,  at  the  option  of  the  said  ])arty  of  the  first  part,  shall 
wholly  cease  and  determine  ;  and  the  said  party  of  the  first  part  shall  and 
may  re-enter  the  said  premises,  and  remove  all  persons  tlierefrom  ;  and  the 
said  party  of  the  second  part  hereby  expressly  waive  the  service  of  any 
notice  in  writing  of  intention  to  re-enter,  as  provided  for  in  the  third  section 
•of  an  act  entitled  "An  Act  to  abolish  Distress  for  Rent,  and  for  other  Pur- 
poses," passed  May  13,  1846. 

And  it  is  further  agreed  between  the  parties  to  these  presents,  that,  in 
case  the  building  hereby  leased  shall  be  partially  damaged  by  fire,  the  same 
shall  be  repaired  as  speedily  as  possible  by  the  party  of  the  first  part  ;  that, 
in  case  the  damage  shall  be  so  extensive  as  to  render  the  building  untenant- 
able, the  rent  shall  cease  until  the  same  be  repaired ;  provided  the  damage 
be  not  caused  by  the  carelessness  or  negligence  of  the  party  of  the  second 
part,  or  his  agents  or  servants. 

If  the  building  be  so  damaged  that  the  owner  shall  decide  to  rebuild,  tlie 
term  shall  cease,  the  premises  be  surrendered,  and  the  accrued  rent  be  paid 
up  to  the  time  of  the  fire. 

In  consideration  of  the  letting  of  the  premises  above  mentioned  to  the 
above  named  {name  of  the  lessee)  and  of  the  sum  of  one  dollar  to  him  paid 
by  the  said  parly  of  the  first  part,  the  said  party  of  the  second  part  does 
hereby  covenant  and  agree  to  and  with  the  party  of  the  first  part  above  named, 
and  his  legal  representatives,  that  if  default  shall  at  any  time  be  made  by  the 
said  party  of  the  second  part,  in  the  payment  of  tlie  rent  and  performance  ot 
the  covenants  above  contained  on  his  part  to  be  paid  and  performed,  thathe 
will  well  and  truly  pay  the  said  rent  or  any  arrears  thereof,  that  may  remain 
due  unto  the  said  ])arty  of  the  first  part,  and  also  all  damages  that  may  arise 
in  consequence  of  the  non-performance  of  said  covenants,  or  either  of  them, 
without  requiring  notice  of  any  such  default  from  the  said  party  of  the  first 
part. 

"Witness  our  hands  and  seals  this  day  of 

in  the  year  of  our  Lord  one  thousand,  nine  hundred  and 

(^Witness  ^ 

{Signature  of  lessor.)    {Seal.) 
(.Signature  of  lessee.)    {Seal.) 


FORMS  OF  LEA  SES.  6 1 9 

(218.) 
A  Lease  by  G-rant,  in  use  in  the  Western  States. 

This  Indenture,  Made  and  entered  into  on  the  day 

of  one  thousand  nine  hundred  and  by  and 

between  {naine  of  lessor)  of  {residence  of  lessor)  party  of  the  first  part,  and 
{name  of  leasee)  of  {residence  of  lessee)  party  of  the  second  part,  witnesseth, 
that  the  said  party  of  the  first  part,  in  consideration  of  the  rents  reserved, 
and  the  covenants  hereinafter  contained,  does  hereby  grant,  demise,  and  to 
farm  let,  unto  the  said  party  of  the  second  part  {describe  the  premises  as  in 
Form  211). 

To  Have  and  to  Hold  the  Same,  With  all  the  rights,  immunities,  privi- 
leges and  appurtenances  thereto  belonging,  unto  the  said  party  of  the  second 
part,  and  his  executors,  administrators,  and  assigns,  for  and  during  the  fuU 
end  and  term  of  commencing  on  the  day  oL 

18       ,  and  ending  on  the  day  oi 

18        ,  under  and  subject  to  the  stipulations  hereinafter 
contained,  the  said  party  of  the  second  part  yielding  and  paying  to  the  said 
party  of  the  first  part,  for  the  said  premises,  the  annual  rent  of 
payable  in  equal  quarterly  {or  monthly)  payments  ;  that  is  to  say 
on  the  during  said  term  ;  which   rent  the  said  party  of  the 

second  part,  for  himself  and  his  executors,  administrators,  and  assigns,  cov- 
enants well  and  truly  to  pay,  at  the  times  aforesaid. 

And  the  said  party  of  the  second  part  covenants  and  agrees  that  if  the 
rent  aforesaid  should  at  any  time  remain  due  and  unpaid,  tlie  same  shall  bear 
interest  at  the  rate  of  per  cent,  per  annum,  from  the  time  it  so 

becomes  due,  until  paid.  And  the  said  party  of  the  second  part  further  cov- 
enants and  agrees  that  it  shall  be  lawful  for  the  said  party  of  the  first  part, 
and  those  having  freehold  estate  in  the  premises,  at  reasonable  times  to 
enter  into  and  upon  the  same,  to  examine  the  condition  thereof  ;  and  also 
that  tlie  said  party  of  the  second  part,  and  his  legal  representatives,  shall  and 
will,  at  the  expiration  of  this  lease,  whether  by  limitation  or  forfeiture,  peace- 
ably yield  up  to  the  said  party  of  the  first  part,  or  his  legal  representatives, 
the  said  premises,  in  the  condition  received,  only  excepting  natural  wear  and 
decay,  and  the  effects  of  fire  ;  and  that  the  said  party  of  the  second  part,  for 
and  during  all  the  time  that  he,  or  any  one  else  in  his  name,  shall  hold  over  th« 
premises  after  the  expiration  of  this  lease,  in  either  of  said  ways,  shall  and 
will  pay  to  said  party  of  the  first  part  double  the  rent  hereinbefore  reserved. 
Also  the  said  party  of  the  second  part  further  covenants  and  agrees  that  anv 
failure  to  pay  the  rent  hereinbefore  reserved,  wlien  due,  and  within 
days  after  a  demand  for  the  same,  shall  ])roduce  an  absolute  forfeiture  of  this 
lease,  if  so  determined  by  said  party  of  the  first  part,  or  his  legal  r,;presen- 
tatives.  Also  that  this  lease  shall  not  be  assigned,  nor  the  said  premises,  or 
any  part  thereof,  underlet,  without  the  written  consent  of  the  h*.d  party  of 
the  first  part,  or  his  legal  representatives,  under  penalty  of  forlciture.  And 
that  all  repairs  of  a  temporary  character,  deemed  necessary  by  <said  party  of 
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the  second  part,  shall  be  made  at  his  own  expense,  with  the  consent  of  th« 
said  party  of  the  first  part,  or  his  legal  representatives,  and  not  otherwise. 

Provided  Always,  and  these  presents  are  on  this  express  condition, 
that  if  the  said  party  of  the  second  part,  or  his  legal  representatives,  shall  fail 
to  pay  the  rent  hereinbefore  reserved,  for  the  space  of  days  after  the 

same  shall  have  become  due,  or  shall  fail  to  perform  any  of  the  covenants 
hereinbefore  entered  into  on  his  and  their  part,  then  the  said  party  of  the  first 
part  shall  be  at  liberty  to  declare  this  lease  forfaited,  by  serving  a  writtea 
notice  to  that  effect  on  the  said  party  of  the  second  part,  or  his  legal  repre- 
sentatives, and  to  re-enter  upon  and  take  possession  of  the  demised  premi- 
ses, free  from  any  claim  of  the  lessee  or  any  one  claiming  under  him.  And 
all  estate  herein  granted  shall,  upon  service  of  such  notice,  forthwith  cease, 
and  said  lessor,  his  heirs,  legal  representatives,  or  assigns,  shall  be  forthwith 
entitled  to  the  possession  of  the  demised  premises  without  any  further  pro- 
ceeding at  law  or  otherwise,  to  recover  possession  thereof.  And  the  said 
party  of  the  first  part  covenants  and  agrees  with  the  said  party  of  the  second 
part,  and  his  legal  representatives,  that,  the  covenants  herein  contained  being; 
faithfully  performed  by  the  said  party  of  the  second  part,  he  shall  peaceably 
hold  and  enjoy  the  said  demised  premises,  during  the  term  aforesaid,  with- 
out hindrance  or  interruption  by  the  said  lessor  or  any  other  person. 

In  "Witness  Whereof,  The  said  parties  have  executed  this  indenture  In 
iuplicate,  signing  their  names  and  affixing  their  seals  to  both  parts  thereof, 
ihe  day  and  year  in  this  behalf  above  written. 

{Signature  of  lessor.)    {Seal.) 
{Signature  of  lessee.)     {Seal.) 

In  Presence  of 

(219.) 

A  Lease  by  Certificate,  with  Surety. 

This  is  to  Certify,  That  I  have  let  and  rented  unto  {name  of  lessei) 
^scribe  the  premises.,  as  in  Form  211)  for  the  term  of  from 

the  day  of  19        at  the  annual  rent  of 

dollars,  payable  {state  time  of  payment).  The  premises, 
above  mentioned,  or  any  part  thereof,  shall  not  be  let  or  underlet  without  the 
VvTitten  consent  of  the  landlord,  under  penalty  of  forfeiture  and  damages  ; 
nor  shall  the  same  be  used  or  occupied  for  any  business  deemed  hazardous  on 
account  of  fire,  without  the  like  consent  under  the  like  penalty. 

Given  under  my  hand  and  seal  the  day  of  19 

{Signature.)        {Seal.) 

{Witnesses) 

This  is  to  Certify,  That  I  have  hired  and  taken  from  {name  of  Ussor) 
{describe  the  premises  in  the  same  way  as  in  the  preceding  part)  for  the  term 
of  from  the  day  of  I9       at 

the  rent  of  dollars,  payable 

And  I  hereby  promise  to  make  punctual  payment  of  the  rent  is    manner 
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•foresaid,  and  to  quit  and  surrender  the  premises,  at  tne  expiration  of  said 
term,  in  as  good  state  and  condition  as  reasonable  use  and  wear  thereof  will 
permit,  damages  by  the  elements  excepted,  and  engage  not  to  let  or  underlet 
the  whole  cr  any  part  of  the  said  premises,  without  the  written  consent  of 
the  hndlord,  under  the  penalty  of  forfeiture  and  damages  ;  and  also  not  to 
use  or  occupy  the  said  premises  for  any  business  deemed  extra  hazardous,  on 
account  of  fire,  without  the  like  consent,  under  the  like  penalty. 
Given  under  my  hand  and  seal  the  day  of  19 

{Signature.)        {Seal.) 
(  Witnesses) 

In  Consideration  of  the  letting  of  the  premises  above  described,  and 
for  the  sum  of  one  dollar,  I  do  hereby  become  surety  for  the  punctual  pay- 
ment of  the  rent,  and  performance  of  the  covenants,  in  the  above  written 
agreement  mentioned,  to  be  paid  and  performed  by  {name  of  lessee)  and  if 
any  default  shall  be  made  therein,  I  do  hereby  promise  and  agree  to  pay  unto 
{name  of  lessor)  such  sum  or  sums  of  money  as  will  be  sufficient  to  make 
up  such  deficiency,  and  fully  satisfy  the  conditions  of  the  said  agreement 
without  requiring  any  notice  of  non-payment,  or  proof  of  demand  beinjf 
Tiade. 

Given  under  my  hand  and  seal  the  day  of  19 


(Witnesses.) 

(220.) 


{Signature.)        {Seal.) 


A  Lease  of  City  Property,  in  use  in  St.  Louis, 

This  Indenture,  Made  the  day  of  in  the  year  ol 

>ur  Lord  nineteen  hundred  and  between  {name  and  residence 

ff  the  lessor)  of  the  first  part,  and  {name  and  residence  of  lessee)  of  the 
second  part,  witnesseth,  That  the  said  party  of  the  first  part,  in  considera- 
tion of  the  rents,  covenants,  and  stipulations  hereinafter  mentioned,  and 
hereby  agreed  to  be  paid,  kept,  and  performed  by  the  said  party  of  the 
second  part,  his  executors,  administrators,  and  assigns,  hath  leased,  and  by 
these  presents  doth  lease,  to  the  said  party  of  the  second  part  the  following- 
described  premises  {here  describe  the  house,  as  of  brick,  or  stone,  number  of 
stories,  and  number  in  the  block)  in  block  No.  in  the  city  of  St.  Louis, 

to  commence  on  the  day  of  19        for  and 

during  the  term  of  at  the  annual  rent  of  payable  in  four 

equal  quarterly  payments,  beginning  three  months  from  the  date  hereof. 
Any  failure  to  pay  each  payment  of  rent  when  due,  to  produce  a  forfeiture 
of  this  lease,  if  so  determined  by  said  lessor  or  his  successors.  The  lease 
of  said  tenement  or  any  part  of  it  is  not  assignable,  nor  is  said  tenement  or 
any  part  of  it  to  be  underlet,  without  the  written  consent  of  said  lessor,  under 
penalty  of  forfeiture.  And  it  is  hereby  covenanted,  that,  at  the  expiration 
of  tiiis  lease,  the  said  tenement  and  premises  are  to  be  surrendered  to  snid 
lessor,  his  heirs,  assigns,  or  successors,  in  the  condition  received,  only 
excepting  its  natural  wear  and  decay,  or  the  effects  of  accidental  fire.     AIJ 
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repairs  deemed  necessary  by  said  lessee  to  be  made  at  his  expense.  AH 
fixtures  shall  be  bound  for  tlie  rent. 

The  said  lessee  and  all  holding  under  him  herel)y  engaging  to  pay  the 
rent  above  reserved,  and  double  rent  for  every  day  when  he  or  any  one  else 
in  his  name  shall  hold  on  to  the  whole  or  any  part  (if  said  tenement,  after 
the  expiration  of  this  lease,  or  of  its  forfeiture  for  non-payment  of  rent,  etc. 
This  tenement  and  premises  to  be  kept  free  of  any  nuisance  in  or  adjacent 
thereto,  at  the  expense  of  the  said  lessee. 

{Signature  of  lessor^         {Seal^ 
{Signature  of  lessee^         iSeal.) 
(Witness.) 

(221.) 

"What  is  called  a  Country  Lease,  in  use  in  the  "Western 

States. 

This  Indenture,  Made  this  day  of  in  the  year  oi 

our  Lord  one  thousand  nine  hundred  and  between  {name  of  lessor^ 

of  the  of  in  the  County  of  and  State  of 

party  of  the  first  part,  a.nd  (name  and  residence  of  lessee)  party  of  the  second 
part,  witnesseth,  That  the  said  party  of  the  first  part  for  and  in  consideratio* 
of  the  covenants  and  agreements  hereinafter  mentioned,  to  be  kept  and  per- 
formed by  the  said  party  of  the  second  part,  his  executors,  administrators, 
and  assigns,  has  demised  and  leased  to  the  said  party  of  the  second  part  all 
those  premises  situate,  lying  and  being  in  the  township  of  County 

of  State  of  known  and  described  as  follows,  to  wit 

{describe  the  premises  in  such  way  as  to  identify  them  perfectly  by  situation^ 
metes,  and  bounds,  or  otherwise). 

To  Have  and  to  Hold  the  said  above-described  premises,  with  the  appur- 
tenances, unto  the  said  party  of  the  second  part,  and  his  executors, 
administrators,  and  assigns,  from  the  day  of  in  the  \eai 

of  our  Lord  one  thousand   nine  hundred  and  for  and  during,  and 

until  the  day  of  in  the  year  of  our  Lord  one  thousand 

nine    hundred  and  paying  rent  therefor  as  hereinafter  stated. 

And  the  said  party  of  the  second  part,  in  consideration  of  the  leasing  of 
the  premises  aforesaid,  by  the  said  party  of  the  first  part,  to  the  said  party 
of  the  second  part,  does  covenant  and  agree  with  the  said  party  of  the  first 
part,  and  his  heirs,  executors,  administrators,  and  assigns,  to  pay  the  said 
party  of  the  first  part,  as  rent  for  the  said  demised  premises,  the  sum  of 
dollars,  annual  rent,  payable  quarterly,  in  four  equal  quarterly 
payments,  the  first  payment  to  be  due  and  made  in  three  months  from  tie 
date  of  tliis  lease,  payable  at  the  {here  state  the  place  where  the  rent  should 
be  paid). 

And  the  said  party  of  the  secG."d  part  further  covenants  with  the  said 
party  of  the  first  part,  that  at  the  expiration  of  ihe  time  in  this  lease 
mentioned,  he  will  yield  r,  the  sai  1  demised  premises  to  tiie  said  party  of 
the  first  part,  in  as  good  condition  as  when  the  same  were  entered  upon  bf 
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the  said  party  of  the  second  part,  loss  by  fire  or  inevitaule  accident,  and 
ordinary  wear  excepted. 

It  is  further  agreed  by  the  said  party  of  the  second  p  irt,  tliat  neither  he 
nor  his  legal  representative  will  underlet  said  premises,  or  any  part  thereof, 
or  assign  this  lease,  without  tlie  written  assent  of  said  party  of  the  tirst  part, 
first  had  and  obtained  thereto. 

It  is  Expressly  Understood  and  Agreed  by  ana  between  the  parties 
aforesaid,  that  if  the  rent  above  reserved,  or  any  jjart  tlieroof,  shall  be  behind 
or  unpaid,  on  the  day  and  at  the  place  of  payment,  whereon  the  same  ought 
to  be  paid,  as  aforesaid,  or  if  default  shall  be  made  in  any  of  the  covenants 
herein  contained,  to  be  kept  by  the  said  party  of  the  second  part,  his 
executors,  administrators,  and  assigns,  it  siiall  and  may  be  lawful  for  the 
said  party  of  the  first  part,  his  heirs,  executors,  administrators,  agent, 
attorney,  or  assigns,  at  his  or  their  election,  to  declare  said  term  ended,  and 
the  said  demised  premises,  or  any  part  thereof  either  with  or  without  process 
of  law,  to  re-enter,  and  the  said  party  of  the  second  part,  or  any  other  per- 
son or  persons  occupying,  in  or  upon  the  same,  to  expel,  remove,  and  put 
out,  using  such  force  as  may  be  necessary  in  so  doing,  and  the  said  premises 
again  to  repossess  and  enjoy,  as  in  his  or  their  first  and  former  estate;  and  it 
shall  be  the  duty  of  the  said  party  of  the  second  part,  his  executors,  admin- 
istrators, or  assigns,  to  be  and  appear  at  the  said  place  above  specified,  for 
the  payment  of  said  rent,  and  then  and  there  tender  and  pay  the  same  as  the 
same  shall  fall  due  from  time  to  time,  as  above,  to  the  said  party  of  the  first 
part,  or  his  agent  or  assigns;  or  in  his  or  their  absence,  if  the  said  party  of 
the  second  part  sliall  offer  to  pay  the  same  then  and  there,  such  offer  shall 
prevent  said  forfeiture. 

And  it  is  expressly  understood  that  it  shall  not  be  necessary  in  any  even^ 
tor  the  party  of  the  first  part  or  his  assigns,  to  go  on  or  near  the  sai** 
demised  premises  to  demand  said  rent,  or  elsewhere  than  at  the  place  afon'- 
said.  And  in  the  event  of  any  rent  being  due  and  unpaid,  whether  befor** 
or  after  such  forfeiture  declared,  to  distrain  for  any  rent  that  may  be  du<* 
thereon,  upon  any  property  belonging  to  the  said  party  of  the  second  par:, 
whether  the  same  be  exempt  from  execution  or  distress  by  law  or  not,  and 
the  said  party  of  the  second  part,  in  that  case,  hereby  waives  all  legal  rights 
which  he  now  has  or  may  have  to  hold  or  retain  any  such  property,  under 
any  exemption  laws  now  in  force  in  this  State,  or  in  any  other  way.  Mean- 
ing and  intending  hereby  to  give  to  the  said  party  of  the  first  part  and  his 
heirs,  executors,  administrators,  and  assigns,  a  valid  and  first  lien  upon  any 
and  all  the  goods,  chattels,  or  other  property  belonging  to  the  said  party  of 
the  second  part,  as  security  for  the  payment  of  said  rent  in  manner  afore- 
said, anything  hereinbefore  contained  to  the  contrary  notwithstanding.  And 
if  at  any  time  said  term  shall  be  ended  at  su''-.  election  of  said  party  of  the 
urst  part,  or  his  heirs,  executors,  administrators,  or  assigns,  as  aforesaid,  or 
in  any  other  way,  the  said  party  of  the  second  part,  for  himself  and  his 
executors,  administrators,  and  assigns,  does  hereby  covenant,  promise,  and 
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agree  to  surrender  and  deliver  up  said  above-described  premises  and 
property,  peaceably,  to  said  party  of  the  first  part,  or  his  heirs,  executors, 
administrators,  and  assigns,  immediately  upon  the  determination  of  saia 
term  as  aforesaid;  and  if  he  shall  remain  in  the  possession  of  the  same 
days  after  notice  of  such  default,  or  after  the  termination  of  this 
lease,  in  any  of  the  ways  above  named,  he  shall  be  deemed  guilty  of  a 
forcible  detainer  of  said  demised  premises,  and  shall  be  subject  to  all  the 
conditions  and  provisions  above  named,  and  to  eviction  and  removal,  forcibly 
or  otherwise,  with  or  without  process  of  law,  as  above  stated. 

And  it  is  further  covenanted  and  agreed  by  and  between  the  parties,  tha 
the  party  of  the  second  part  shall  pay  and  discharge  all  costs  and  attorney's 
fees  and  expenses  that  shall  arise  from  enforcing  the  covenants  of  this 
indenture  by  the  party  of  the  first  part. 

In  Testimony  "Whereof,  The  said  parties  have  hereunto  set  their  hands 
and  seals  the  day  and  jear  first  above  written. 

{Signature  of  lessor.)        {Seal.) 
{Signature  of  lessee^        {Seal.) 
In  Presence  of 

(222.) 

A  Ground  Lease. 

Thifl  Indenture,  Made  this  day  of  in  the  year  of 

our  Lord  one  thousand  nine   hundred  and  between  {name  and 

residence  of  lessor)  party  of  the  first  part,  and  {name  and  residence  of  lessee) 
party  of  the  second  part,  witnesseth.  That  the  said  party  of  the  first  part  foi 
and  in  consideration  of  the  covenants  and  agreements  hereinafter  mentioned, 
to  be  kept  and  performed  by  the  party  of  the  second  part,  hath  demised  and 
leased  to  the  party  of  the  second  part,  all  those  premises  situate  in  the 

of  in  the  County  of  and  State  of 

known  and  described  as  follows,  to  wit  {here  give  such 
description  of  the  premises  as  shall  identify  them,  and  distinguish  them  from 
any  other). 

To  Have  and  to  Hold  The  above  described  premises,  with  the  appur- 
tenances, unto  the  party  of  the  second  part,  from  the  day 
of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
for  and  during,  and  until  the  .  And  the  party  of  the  second 
part,  in  consideration  of  the  leasing  of  the  premises  aforesaid,  does  covenant 
and  agree  with  the  party  of  the  first  part  to  pay  to  the  party  of  the  first  part 
as  rent  for  said  demised  premises,  at  the  office  of  in 
the  sum  of  {state  the  sum  to  be  paid  as  annual  rent)  in  four  equal  quarterly 
payments,  each  of  them  the  sum  of  dollars,  to  be  paid  on  the 
first  {or  other)  day  of  the  month  of  {the  four  months  in  which  the  rent  is 
payable)  in  each  year  {or  describe  otherwise  the  terms  and  times  of  the  pay- 
ments as  they  may  have  been  agreed  upon) ;  and  also  that  the  said  party  oi 
the  second  part  will  pay,  or  cause  to  be  paid,  all  wa.t«>r-rates,  and  all  taxes, 
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and  assessments  that  may  be  laid,  charged  or  assessed  on  said  demised 
premises  pending  the  existence  of  this  lease  ;  or  if  at  any  time  after  any  tax, 
assessment,  or  water-rate  shall  have  become  due  or  payable,  the  party  of  the 
second  part,  or  his  legal  representatives,  shall  neglect  to  pay  such  water 
rates,  tax,  or  assessment,  it  may  be  lawful  for  the  party  of  the  first  part  to 
pay  the  same  at  any  time  thereafter,  and  the  amount  of  any  and  all  such 
payments  so  made  by  the  party  of  the  first  part  shall  be  deemed  and  taken, 
and  are  hereby  declared  to  be,  so  much  additional  and  further  rent,  for 
the  above  demised  premises,  due  from  and  payable  by  the  party  of  the 
second  part ;  and  may  be  collected  in  the  same  manner,  by  distress  or 
otherwise,  as  is  hereinafter  provided  for  the  collection  of  other  rents  to  grow 
due  thereon. 

And  it  is  expressly  understood  and  agreed  by  the  said  party  of  the  second 
part  hereto,  for  himself  and  his  heirs,  executors,  administrators,  and  assigns, 
that  the  whole  amount  of  rent  reserved,  and  agreed  to  be  paid  for  said  above 
demised  premises,  and  each  and  every  installment  thereof,  shall  be  and  is 
hereby  declared  to  be  a  valid  and  first  lien  upon  any  and  all  buildings  and 
improvements  on  said  premises,  or  that  may  at  any  time  be  erected,  placed, 
or  put  on  said  premises  by  said  party  of  the  second  part,  or  his  heirs,  exec 
utors,  and  administrators,  or  assigns,  and  upon  his  or  their  interest  in  thii, 
lease,  and  the  premises  hereby  demised  ;  and  that  whenever,  and  as  often  as 
any  installment  of  rent  or  any  other  amount  above  declared  to  be  deemed 
and  taken  as  rent,  shall  become  due  and  remain  unpaid  for  one  day  after  the 
same  becomes  due  and  payable,  said  party  of  the  first  part,  his  heirs,  exec- 
utors, administrators,  agent,  attorney,  or  assigns,  may  sell  at  public  auction 
to  the  highest  bidder  for  ca_sh,  after  having  first  given  ten  days'  notice  of  the 
time  and  place  of  such  sale  in  some  newspaper  pubHshed  in 
all  the  buildings  and  improvements  on  said  premises,  and  all  the  right,  title, 
and  interest  acquired  by  said  party  of  the  second  part,  under  this  lease,  to 
the  premises  herein  described,  and  as  tlie  attorney  of  the  said  party  of  the 
second  part — hereby  irrevocably  constituted — may  make  to  the  purchaser  or 
purchasers  thereof,  a  suitable  and  proper  transfer  bill  of  sale  or  deed  of  the 
same — and  out  of  the  proceeds  arising  from  such  sale,  after  first  paying  all 
costs  and  expenses  of  such  sale,  including  commissions  and  attorney's  fees 
— retain  to  himself  the  whole  amount  due  on  said  lease  up  to  tlie  date  of  said 
sale,  rendering  the  surplus  (if  any)  to  said  party  of  the  second  part,  his  heirs, 
executors,  administrators,  agent,  attorney,  or  assigns,  which  sale  shall  be  a 
perpetual  bar  to  and  against  all  rights  and  equities  of  said  party  of  the  second 
part,  his  heirs  and  assigns  in  and  to  the  property  sold. 

And  the  party  of  the  second  part  furtlier  covenants  with  the  party  of 
the  first  part,  that,  at  the  expiration  of  the  time  in  this  lease  mentioned, 
he  will  yield  up  said  demised  premises  to  tlie  party  of  the  first  part,  in 
as  good  condition  as  when  the  same  were  entered  upon  by  the  party  of 
the  second  part,  loss  by  fire,  or  inevitable  accident  and  ordinary  wear 
excepted.  43 
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It  is  further  agreed  by  the  party  of  the  second  part,  that  neither  he  nor 
his  legal  representatives  will  underlet  said  premises,  or  any  part  thereof,  or 
assign  this  lease,  without  the  written  assent  of  said  party  of  the  first  part 
first  had  and  obtained  thereunto,  nor  use  or  suffer  them  to  be  used  for  any 
purpose  calculated  to  injure  the  reputation  of  tlie  premises,  or  of  the  neigh- 
borhood, or  to  impair  the  value  of  the  surrounding  neighborhood  property 
for  present  use  or  otherwise. 

It  is  Expressly  Understood  and  Agreed,  By  and  between  the  par- 
ties aforesaid,  that  if  the  rent  above  reserved,  or  any  part  tliereof,  shall  be 
behind  or  unpaid  on  the  day  of  payment  whereon  the  same  ought  to  be  pai.l, 
as  aforesaid,  or  if  default  shall  be  made  in  any  of  the  covenants  herein  con- 
tained to  be  kept  by  the  party  of  the  second  part,  executors,  administrators, 
or  assigns,  it  shall  and  may  be  lawful  for  the  party  of  the  first  part,  or  his 
heirs,  executors,  administrators,  agent,  attorney,  or  assigns,  at  his  or  their 
election,  to  declare  said  term  ended,  and  into  the  said  demised  premises,  or 
any  part  thereof,  either  with  or  without  process  of  law,  to  re  enter,  and  the 
party  of  the  second  part  or  any  other  person  or  persons  occupying,  in  or 
upon  the  same,  to  expel,  remove,  and  put  out,  using  such  force  as  may 
\)e  necessary  in  so  doing,  and  the  said  premises  again  to  repossess 
and  enjoy,  as  of  his  or  their  first  and  former  estate ;  and  to  distrain 
lor  any  rent  that  may  be  due  thereon,  upon  any  property  belonging  to 
the  party  of  the  second  part,  whether  the  same  be  exempt  from  execu- 
tion and  distress  by  law  or  not ;  and  the  party  of  the  second  part,  in 
that  case,  hereby  waives  all  legal  rights  which  he  now  has  or  may 
have,  to  hold  or  retain  any  such  property  under  any  exemption  laws  now 
in  force  in  this  State,  or  in  any  other  way ;  meaning  and  intending 
hereby  to  give  the  party  of  the  first  part,  his  heirs,  executors,  administrators, 
agent,  attorney,  or  assigns,  a  valid  and  first  lien  upon  any  and  all  the  gooda, 
chattels,  or  other  property  belonging  to  the  party  of  the  second  part,  as  Se- 
curity for  the  payment  of  said  rent,  in  manner  aforesaid,  anything  hereinbt  ■ 
fore  contained  to  the  contrary  notwithstanding.  And  if  at  any  time  sail 
term  shall  be  ended  at  such  election  of  said  party  of  the  first  part,  or  hi* 
heirs,  executors,  administrators,  agent,  attorney,  or  assigns,  as  aforesaid,  or 
in  any  other  way,  the  party  of  the  second  part  does  hereby  covenant  and 
agree  to  surrender  and  deliver  up  said  above  described  premises  and  prop- 
erty peaceably  to  the  party  of  the  first  part,  or  his  heirs,  executors;  admin- 
istrators, agent,  attorney,  or  assigns,  immediately  upon  the  determinaflon  of 
said  term  as  aforesaid  ;  and  if  the  said  party  of  the  second  part,  or  his  legal 
representatives,  shall  remain  in  possession  of  the  same  one  day  after  notice 
of  such  default,  or  after  the  termination  of  this  lease,  in  any  of  the  ways 
r.bove  named,  he  or  they  shall  be  deemed  guilty  of  a  forcible  detainer  of  the 
premises,  and  shall  be  subject  to  all  the  conditions  and  provisions  above 
named,  and  to  eviction  and  removal,  forcibly  or  otherwise,  with  or  without 
process  of  law,  as  above  stated. 

And  it  is    further    understood   and    agreed    by  the    said   party   of    the 
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Second  part,  that  neither  the  right  given  in  this  lease,  to  said  party  of 
tiifi  first  part,  to  collect  the  rent  that  may  be  due  under  the  terms  of  this 
Jtase  by  sale,  or  any  proceedings  under  the  same,  shall  in  any  way  affect  the 
right  of  said  party  of  the  first  part  to  declare  this  lease  void,  and  the  term 
hereby  created  ended,  as  above  provided  upon  default  made  by  said  party 
of  the  second  part.  * 

And  the  said  party  of  the  first  part  hereby  waives  his  right  to  any  notice 
from  said  party  of  the  second  part,  of  his  election  to  declare  this  lease  at  an 
end,  under  any  of  its  provisions,  or  any  demand  for  the  payment  of  rent, 
or  the  possession  of  premises  leased  herein  ;  but  the  simple  fact  of  the  non- 
payment of  the  rent  reserved  shall  constitute  a  forcible  entry  and  detainer  as 
aforesaid. 

And  said  party  of  the  second  part  further  agrees  not  to  remove  any 
buildings  or  other  improvements  from  said  premises,  without  written  con- 
sent of  said  party  of  the  first  part,  and  that  the  said  second  party  shaU 
pay  and  discharge  all  costs  and  attorney's  fees  and  expenses  that  shall 
arise  from  enforcing  the  covenants  of  this  indenture,  by  the  party  of  the  first 
part. 

It  is  further  utiderstood  and  agreed,  That  all  the  conditions  and  cov 
enants  contained  in  this  lea^e  shall  be  binding  upon  the  heirs,  executors, 
administrators,  and  assigns  of  the  parties  to  these  presents  respectively. 

In  Testimony  Whereof,  The  said  parties  have  hereunto  set  their  hand* 
and  Seals,  the  day  and  year  first  above  written. 

(Signature  of  the  lessor.)     {Seal.) 
{Signatitre  of  the  lessee.)     {Seal.) 

Signed,  Sealed,  and  Delivered  in  Presence  of 

(223.) 
An  Assignment  of  Lease,  and  Gronnd-Rent. 
This  Indenture,  made  the  day  of  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and  between  {name  and 

residence  of  the  assignor)  party  of  the  first  part,  and  {name  and  residence  of 
the  assignee)  party  of  the  second  part,  witnesseth.  That  the  said  party  of  the 
first  part,  for  and  in  consideration  of  the  sum  of  dollars,  lawful 

money  of  the  United  States  of  America,  unto  him  in  hand  well  and  truly 
paid  by  the  said  party  of  the  second  part,  at  the  time  of  the  execution 
hereof,  the  receipt  whereof  is  hereby  acknowledged,  by  these  presents  does 
grant,  bargain,  sell,  assign,  release,  and  confirm  unto  the  said  party  of  t}« 
second  part  a  certain  indenture,  made  and  executed  on  the  day  o\ 

in  the  year  of  our  Lord  nineteen  hundred  and  whereby 

the  said  party  of  the  first  part  leased  to  one  {name  of  the  lessee  in  the  lease 
here  assigned)  certain  premises  therein  described  as  follows  {here  copy  the 
description  of  the  premises  in  that  lease)  reserving  a  certain  rent,  payable  to 
said  party  of  the  first  part ;  that  is  to  say  {here  state  the  rent  reserved  in  that 
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lease)  payable  {here  state  the  times  and  terms  of  pay  ment)  together  with  the 
said  rent  to  the  said  party  of  the  first  part,  payable  as  aforesaid. 

Together  with  all  right  and  power  of  entry  and  distress  and  of  re-entry, 
and  all  other  the  covenants,  ways,  means,  and  remedies  for  the  recovery 
thereof,  and  all  and  singular  the  rights,  incidents,  and  appurtenances  whatso- 
ever, thereunto  belonging,  and  the  reversions  and  remainders  thereof,  and 
all  the  estate,  right,  title,  interest,  property,  claim,  and  demand  whatso- 
ever, of  him  the  said  party  of  the  first  part,  or  his  legal  representatives, 
either  in  law  or  equity,  as  well  of,  in,  and  to  the  said  yearly  rent  or  sum 
hereby  granted  and  assigned,  as  also  of,  in,  and  to  the  said  lot  or  piece  o{ 
ground,  with  the  appurtenances,  for  and  out  of  which  the  same  rent  is 
issuing  and  payable.  To  have  and  to  hold,  receive  and  take,  all  and  singular 
the  hereditaments  and  premises  hereby  granted  and  assigned,  with  the 
rights,  remedies,  incidents,  and  appurtenances,  unto  the  said  party  of  the 
second  part,  his  heirs  and  assigns,  to  and  for  the  only  proper  use  and  behoof 
of  him  the  said  party  of  the  second  part,  his  heirs  and  assigns  forever. 
And  the  said  party  of  the  first  part,  and  his  heirs,  all  and  singular  the  heredi- 
taments and  premises  hereby  granted  and  assigned,  with  the  rights,  remedies^ 
incidents,  and  appurtenances,  unto  the  said  party  of  the  second  part,  and 
his  heirs  and  assigns,  against  him  the  said  party  of  the  first  part  and  hig 
heirs,  and  against  all  and  every  other  person  and  persons  whomsoever, 
lawfully  claiming  or  to  claim,  by,  from,  or  under  him  or  them,  or  any  of  them, 
shall  and  will  warrant  and  forever  defend  by  these  presents. 

In  "Witness  Whereof,  The  said  parties  to  these  presents  have  hereunto 
Vnterchangeably  set  their  hands  and  seals  the  day  and  year  hereinbefore  fir.««t 
written. 

{Signature  of  the  assignor.)     {Seal.) 
{Signature  of  the  assignee.)     {Seal.) 

Sealed  and  Delivered  in  the  Presence  o/us^ 
{IVitnesses.) 

Received  the  day  of  the  date  of  the  above  indenture  of  the  above- 
named  the  sum  of  being  the  full  consideratioft  money 
above  mentioned. 

(Signature  of  the  assignor^ 
(Witness.) 

On  the  day  of  Anno  Domini,  19    ,  before  me, 

personally  appeared  the  above-named  {name  of  the  assignor) 
and  in  due  form  of  law  acknowledged  the  above  indenture  to  be  his  free  act 
and  deed,  and  desired  the  same  might  be  recorded  as  such. 
Witness  my  hand  and  seal  the  day  and  year  aforesaid. 

{Signature^    {Seal,) 
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A  Lease  containing  Chattel  Mortgage  Covenants,  to 
secure  the  Rent. 

This  Indenture,  Made  this  day  of  in  the  year  of 

our  Lord  one  thousand  nine  hundred  and  between  {name  and 

residence  of  lessor)  of  tlie  first  part,  and  {name  and  residence  of  lessee)  of 
the  second  part,  witnesseth.  That  the  said  party  of  the  first  part,  for  and  in 
consideration  of  the  covenants  and  agreements  hereinafter  mentioned,  to  be 
kept  and  performed  by  the  said  party  of  the  second  part,  his  executors, 
administrators,  and  assigns,  has  demised  and  leased  to  the  said  party  of  the 
second  part  all  those  premises  situate,  lying,  and  being  in  the  city  of 
in  the  County  of  and  in  the  State  of  known  and  described 

as  follows,  to  wit  {here  describe  the  premises  as  in  Form  211). 

To  Have  and  to  Hold  The  said  above-described  premises,  with  the 
appurtenances,  unto  the  said  party  of  the  second  part,  liis  executors,  admin- 
1  itrators,  and  assigns,  from  the  day  of  in  the  year  of 

(.ur  Lord  one  thousand  nine  hundred  and  for  and  during  and 

until  the  day  of  in  the  year  of  our  Lord  one  thousand 

nine   hundred  and  .     And  the  said  party  of  the  second  part, 

in  consideration  of  the  leasing  of  the  premises  aforesaid,  by  the  said  party 
of  the  first  part  to  the  said  party  of  the  second  part,  does  covenant  and 
agree  with  the  said  party  of  the  first  part,  his  heirs,  executors,  administra- 
tors, and  assigns,  to  pay  the  said  party  of  the  first  part,  as  rent  for  said 
demised  premises,  the  sum  of  dollars,  in  four  equal  quarterly  pay- 

ments of  dollars  each  ($  ),  payable  {here  state  the  days  when 

the  rent  should  be  paid)  at  the  house  {or  office,  or  counting-room,  or  store)  ot 
said  party  of  the  first  part,  in  said  city  of 

And  it  is  further  agreed  by  the  said  party  of  the  second  part,  in  con- 
•sideration  of  the  leasing  of  the  premises  aforesaid,  that  the  said  party  c>f 
ihe  second  part  shall  and  will  pay,  or  cause  to  be  paid  promptly,  as  soon  as 
the  same  becomes  due,  all  assessments  for  water-rents  that  may  be  levied 
upon  said  demised  premises  during  the  continuance  of  this  lease,  and  save 
said  premises  and  the  party  of  the  first  part  harmless  from  all  charges  and 
expenses  connected  with  the  supply  of  water  to  said  premises.  And  the 
said  party  of  the  second  part  hereby  covenants  and  agrees,  in  case  of 
default  in  the  payment  of  any  water-rent  levied  upon  said  premises  during 
said  term,  to  pay  unto  said  party  of  tl.e  first  part,  as  liquidated  damages  for 
such  breach  of  covenant,  double  the  sum  of  such  rent  so  assessed  upon 
said  premises  as  aforesaid. 

And  the  said  party  of  tlie  second  part  further  covenants  with  the  said 
party  of  the  first  part,  that  he  will  keep  said  premises  in  a  clean  and  healthv 
condition,  in  accordance  with  the  ordinances  of  the  city,  and  directions  of 
the  proper  authorities. 

It  is  further  agreed  by  the  said  party  of  the  second  part,  that  neither  he 
nor  his  legal  representatives  will  underlet  said  premises  or  any  part  thereof 
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or  assign  this  lease,  without  the  written  assent  of  the  said  party  of  the  first 
part  first  had  and  obtained  thereto. 

This  Indenture  Further  Witnesseth,  Thattlie  said  party  of  the  second 
part,  for  and  in  consideration  of  the  sum  of  {insert  the  whole  sum  to  be  paid 
under  the  lease)  dollars,  in  hand  paid,  the  receipt  whereof  is  hereby  acknowl- 
edged, does  hereby  grant,  sell,  convey,  and  contirm  unto  the  said  party  of 
the  first  part,  his  heirs  and  assigns,  all  and  singular  the  following-described 
goods  and  chattels,  to  wit  {here  give  a  schedule  or  list  of  the  articles,  describ- 
ing them  sufficiently'). 

Together  with  all  and  singular  the  appurtenances  thereunto  belonging 
or  in  anywise  appertaining:  to  have  and  to  hold  the  same  unto  the  said 
party  of  the  first  part,  his  heirs,  executors,  administrators,  and  assigns,  to 
his  and  their  sole  use  forever.  And  the  said  party  of  the  second  part,  for 
himself  and  for  his  heirs,  executors,  and  administrators,  does  covenant  and 
agree  with  the  said  party  of  the  first  part  and  his  heirs,  executors,  adminis- 
Jrators,  and  assigns,  that  he  is  lawfully  possessed  of  the  said  goods  and 
rhattels  as  of  his  own  property;  that  the  same  are  free  from  all  incum- 
brances, and  that  he  will,  and  his  heirs,  executors,  and  administrators  shall, 
l^arrant  and  defend  the  same  unto  the  said  party  of  the  first  part,  and  his 
heirs,  executors,  administrators,  and  assigns,  against  the  lawiul  claims  and 
<lemands  of  all  persons. 

Provided,  Nevertheless,  That  if  the  said  party  of  the  second  part  or 
liis  heirs,  executors,  administrators,  or  assigns,  shall  well  and  truly  pay,  or 
tause  to  be  paid,  unto  the  said  party  of  the  first  part  or  his  heirs,  executors, 
administrators,  or  assigns,  the  said  sum  of  dollars,  rent,  above 

leserved,  punctually,  and  in  the  manner  and  at  the  times  and  place  above 
mentioned,  then  and  from  thenceforth  these  presents, and  everything  hereiii 
contained,  shall  cease,  and  be  null  and  void. 

And  Provided  Also,  That  it  shall  be  lawful  for  the  said  party  of  th« 
second  part,  his  heirs,  executors,  and  adminisrators,  to  retain  possession  d. 
the  said  granted  good:  and  chattels,  and  at  his  own  expense  to  keep  and  to 
use  and  enjoy  the  same,  until  the  said  party  of  the  second  part,  or  his  heirs, 
executors,  administrators,  or  assigns,  shall  make  default  in  the  payment  of 
said  rent  above  specified,  at  the  time  or  times,  and  in  the  manner  herein- 
before contained,  or  unless  the  said  party  of  the  first  part  shall  fear  diminu- 
tion, removal,  or  waste  for  want  of  proper  care,  or  if  the  said  party  of  the 
second  part  shall  sell  or  assign,  or  attempt  to  sell  or  assign  said  goods 
and  chattels,  or  any  part  thereof,  or  if  any  writ  issued  from  any  court  shall 
be  levied  on  any  part  of  the  above-described  goods  and  chattels — that  then, 
and  in  any  of  the  aforesaid  cases,  all  of  said  sum  of  dollars, 

above  reserved  as  rent  for  said  demised  premises,  shall  become  due  and 
payable,  and  the  said  party  of  the  first  part,  his  heirs,  executors,  adminis- 
trator^, and  assigns,  agents  Oi  attorneys,  or  any  of  them,  may  elect  to  take 
possession  of  the  said  property,  and  for  that  purpose  may  pursue  the  same 
or  any  part  thereof,  wherever  it  may  be  found,  and  also  may  enter  any  of  the 
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premises  of  the  said  party  of  the  second  part,  with  or  without  force  or 
process  oi  'aw,  wherever  the  said  goods  and  chattels  may  be  or  be  supposed 
to  be,  and  search  for  the  same,  and,  if  found,  to  take  possession  of  and 
remove,  and  sell  and  dispose  of  said  property,  or  so  much  thereof  as  may 
be  necessary  to  pay  the  rent  due,  and  the  balance  of  rent  for  tlie  whole 
unexpired  term,  whether  due  or  not  due,  at  public  auction,  to  the  highest 
bidder,  after  giving  ten  days'  notice  of  the  time,  place,  and  terms  of  sale, 
together  with  a  description  of  the  property  to  be  sold,  either  by  publication 
in  some  newspaper  in  the  city  of  or  by  similar  notices  posted  up 

in  three  public  places  in  the  vicinity  of  such  sale,  or  at  private  sale,  with  or 
without  notice  for  cash  or  on  credit,  as  the  said  party  of  the  first  part,  or 
his  heirs,  executors,  administrators,  or  assigns,  agents  or  attorneys,  or  any 
of  them,  may  elect,  and  out  of  the  money  arising  from  such  sale,  to  retain, 
first,  all  costs  and  charges  for  pursuing,  searching,  taking,  removing,  keep- 
ing, storing,  advertising,  and  selling  of  such  property,  goods,  chattels,  and 
effects,  and  all  prior  liens,  together  with  the  rent  due,  and  the  balance  of 
Ti;nt  for  the  whole  unexpired  term,  whether  due  or  not  due,  rendering  the 
overplus  of  the  money  arising  from  such  sale,  and  the  "remainder  of  said 
goods  and  chattels,  if  any  there  shall  be,  unto  the  said  party  of  the  second 
part,  or  his  legal  representatives. 

It  is  Expressly  Understood  and  Agreed,  by  and  between  the  parties 
aforesaid,  that  if  the  rent  above  covenanted  to  be  paid,  or  any  part  thereof, 
shall  be  behind  or  unpaid  on  the  day  of  payment  whereon  the  same  ought  to 
be  paid,  as  aforesaid,  or  if  default  shall  be  made  in  any  of  the  covenants 
herein  contained,  to  be  kept  by  the  said  party  of  the  second  part,  his  execu- 
tors, administrators,  and  assigns,  it  shall  and  may  be  lawful  for  the  said  party 
of  the  first  part,  his  heirs,  executors,  administrators,  agent,  attorney,  or 
assigns,  at  his  or  their  election,  to  declare  said  term  ended,  and  into  the  said 
demised  premises,  or  any  part  thereof,  either  wither  without  process  of  law, 
to  re-enter,  and  that  said  party  of  the  second  part,  or  any  other  person  01 
persons  occupying,  in  or  upon  the  same,  to  expel,  remove,  and  put  out,  using 
such  force  as  may  be  necessary  in  so  doing,  and  the  said  premises  again  to 
repossess  and  enjoy,  as  in  his  or  their  first  and  former  estate,  and  to  dis- 
train for  any  rent  that  may  be  due  thereon,  upon  any  property  belonging  to 
the  said  party  of  the  second  part,  whether  the  same  be  exempt  from,exe'"u. 
tion  or  distress  by  law  or  not,  and  the  said  party  of  the  second  part,  in  that 
case,  hereby  agrees  to  waive  all  legal  right  which  he  may  have  to  hold  or 
retain  any  such  property,  under  any  exemption-law  now  in  force  in  this 
State,  or  in  any  other  way.  And  if  at  any  time  said  term  shall  be  ended  at 
such  election  of  said  party  of  the  first  part,  or  his  heirs,  executors,  adminis- 
trators, or  assigns,  as  aforesaid,  or  in  any  other  way,  the  said  party  of  the 
second  part,  or  his  executors,  administrators,  or  assigns,  does  hereby  cove- 
nant and  agree  to  surrender  and  deliver  up  said  above-described  premises 
and  property,  peaceably,  to  said  party  of  the  first  part,  or  his  heirs,  execu- 
tors, administrators,  and  assigns,  immediately  upon  the  determination  of  said 
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term  as  aforesaid,  and  if  he  shall  remain  in  possession  of  the  same  after  such 
default,  or  after  the  termination  of  this  lease  in  any  of  the  ways  above  named, 
he  shall  be  deemed  guilty  of  a  forcible  detainer  of  said  demised  premises,  and 
shall  be  subject  to  all  the  conditions  and  provisions  above  named,  and  to 
eviction  and  removal,  forcibly  or  otherwise,  with  or  without  process  of  law, 
as  above  stated. 

In  Testimony  "Whereof,  The  said  parties  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above  written. 

{Signature  of  lessor.)     (Seal) 
{Signature  of  lessee.)    (Seal.) 

In  Presence  of 

State  of  i 

>  ss. 
County  of  ) 

I,  Justice  of  the  Peace  in  and  for  said  county,  do  hereby 

certify  that  this  lease  and  mortgage  was  duly  acknowledged  before  me  by  the 
above-named  {name  of  lessee)  this  day  of  A.D.  18. 

{Seal:) 
(225.) 

A  Building  Lease. 

This  Deed  of  Lease,  Made  and  entered  into,  in  duplicate,  this 
day  of  A.D.  I9    ,  between  {name  of  lessor)  of  County 

of  and  State  of  party  of  the  first  part,  and  {name 

if  lessee)  of  County  of  and  State  of 

party  of  the  second  part : 

"Witnesseth,  That  the  said  party  of  the  first  part,  in  consideration  of  the 
covenants,  agreements,  and  stipulations  hereinafter  mentioned,  as  well  as  the 
yearly  rent  of  dollars,  to  be  paid  to  him  in  four  equal  quarterly 

payments  in  each  year  (the  first  payment  to  be  made  on  the 
day  of  A.D.  19    ),  doth  by  these  presents  lease  to  the  said  party 

of  the  second  part  for  the  term  of  years,  which  said  term  begins  on 

the  day  of  ^9     ,  the  following-described  lot  of  land,  to 

wit  {here  describe  the  premises  as  in  Form  21 1). 

The  said  party  of  the  second  part,  for  himself  and  his  heirs,  hereby  cove- 
nants with  said  lessor  and  his  heirs  to  pay  said  rent  as  aforesaid,  and  also 
to  pay  all  city,  county,  and  State  taxes,  and  all  other  taxes  and  demands  of 
every  description,  nature,  or  kind  whatever,  which  may  from  time  to  time  be 
legally  required  or  demanded  of  said  premises,  whether  general  tax  or  special 
tax. 

Every  failure,  first,  to  pay  the  said  rent,  or  any  part  thereof,  when  it  )s 
respectively  made  payable ;  or,  second,  to  pay  the  said  city,  county,  and 
State  taxes,  and  all  other  taxes  and  demands,  or  any  part  thereof  (legally 
required  or  demanded  of  said  premises,  within  the  year  the  same  shall 
become  due,  assessed  to  either  said  lessor,  his  heirs  or  representatives,  or 
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to  said  lessee  or  his  representatives);  or,  third,  to  keep  and  perform  any  of 
the  other  covenants,  agreements,  or  stipulations  herein  mentioned,  shall 
make  aad  create  a  forfeiture  of  this  lease,  and  a  termination  of  the  term  for 
which  the  above  premises  were  let,  and  all  the  estate  hereby  conveyed  shall 
be  absolutely  void,  if  so  determined,  at  any  day  or  time  however  distant,  after 
such  failure,  by  notice  in  writing  to  that  effect,  given  by  said  lessor,  his 
heirs  or  assigns,  to  said  lessee  or  his  assigns ;  which  said  notice  may  be 
served  by  posting  a  copy  or  duplicate  of  the  same  up  at  one  of  the  most 
public  places  on  said  premises,  or  by  delivering  a  copy  or  duplicate  of  such 
notice  to  said  lessee  or  his  assigns. 

This  lease  of  said  premises,  or  any  part  thereof,  is  not  to  be  assigned, 
under  penalty  of  forfeiture,  without  the  written  consent  of  said  lessor,  his 
heirs  or  assigns.  At  the  expiration  of  this  lease,  the  said  premises  to  be 
delivered  to  said  lessor,  his  heirs  or  assigns.  The  said  lessee,  and  all  who 
hold  under  him,  hereby  engage  to  pay  double  rent  for  every  day  they  or  any 
one  else  in  their  name  shall  hold  on  to  the  whole  or  any  part  of  said  prem- 
ises, after  the  expiration  of  this  lease,  or  after  forfeiture  thereof. 

The  said  lessee  is,  under  penalty  of  forfeiture,  bound  to  keep  said  prera- 
inises  free  from  any  disorderly,  bawdy,  or  gambling  establishments,  dram- 
shops, tippling-shops,  beer-houses,  or  any  nuisances  whatsoever.  And  in 
case  of  any  forfeiture  of  this  lease,  the  said  lessor,  his  heirs  and  assigns, 
may  forthwith  take  possession  of  said  premises,  with  all  the  improvements 
fhereon,  and  shall  be  entitled  to  the  same,  any  custom,  usage,  or  law  to  th» 
contrary  notwithstanding. 

All  improvements  erected  on  said  premises  by  said  lessee  or  his  assigns, 
or  by  any  one  who  may  claim  under  them,  are  bound  for  the  payment  of  each 
quarterly  installment  of  rent,  and  for  the  city,  county,  and  State  taxes,  an'^l 
all  other  taxes  and  demands  as  aforesaid,  and  for  any  arrears  of  rent  or 
taxes ;  and  in  case  of  the  punctual  payment  of  the  rent  and  taxes,  as  hereim 
specified,  the  said  lessee  or  his  assigns  is  hereby  authorized  to  remove  ail 
such  improvements  (and  no  others),  at  the  expiration  of  this  lease,  which  h» 
or  any  one  who  may  claim  under  him,  may  have  erected  on  said  premises 
during  said  term. 

In  Testimony  Whereof,  The  parties  hereto  have  hereunto  set  their 
hands  and  seals  to  duplicate  leases  the  day  and  year  aforesaid. 

{Signature  of  lessor.)     (Seal.) 
{Signature  of  lessee.)    {Sea/.) 

In  Presence  of 

(226.) 

A  Mining  Lease. 

This  Indenture,  Made  this  day  of  !n  the  year 

of  our  Lord  one  thousand  nine  hundred  and  between  {name  and 

residence  of  the  lessor)  of  the  first  part,  and  {name  and  residence  of  the  lessee) 

of  the  second  part,  witnesseth.  That  the  said  party  of  the  first  part,  for  and  in 
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consideration  of  the  covenants  and  agreements  hereinafter  contained  on  the 
part  of  the  said  party  of  the  second  part,  and  of  one  dollar  in  hand  paid 
to  the  said  party  of  the  first  part,  the  receipt  whereof  is  hereby  acknowl- 
edged, has  granted  and  conveyed,  and  by  these  presents  does  grant  and 
convey  to  the  said  party  of  the  second"  part,  his  heirs,  executors,  administra- 
tors, and  assigns,  the  right  of  entering  in  and  upon  the  lands  hereinafter 
described,  for  the  purpose  of  search- ng  for  mineral  and  fossil  substances, 
and  of  conducting  mining  and  quarrying  operations,  to  any  extent  he  or  they 
may  deem  advisable  (but  not  to  hold  possession  of  any  part  of  said  lands  for 
•ny  other  purpose  whatsoever)  paying  for  the  site  of  buildings  of  any  kind, 
necessary  thereto,  a  reasonable  rent. 

The  said  lands  are  situated  {here  state  the  situation  of  the  premises  leased, 
and  describe  them  by  tnetes  and  bounds,  dimensions,  and  references  to  other 
boundaries,  so  as  to  distinguish  them  perfectly.) 

And  the  said  party  of  the  second  part  hereby  agree  that  he  or  his  heirs, 
fxecutors,  administrators,  or  assigns,  will  pay  or  cause  to  be  paid  to  the  said 
party  of  the  first  part,  his  heirs  or  assigns,  an  annual  rent  of  the  amount  of 
dollars,  in  four  equal  quarterly  payments,  payable  severally  on  the  fol- 
l<)wing  days  {here  state  the  days  when  the  paytnents  are  to  be  made,  or  what- 
ever other  terms  or  times  are  agreed  upon)  and  also  covenants  that  no  damage 
shall  be  done  to  or  upon  said  lands  and  premises,  other  than  may  be  neces- 
aarj-  in  conducting  said  operations.  And  it  is  agreed  and  covenanted  by  and 
between  the  parties  hereunto,  that  this  lease  shall  be  and  remain  in  full  force 
and  effect  (subject  to  the  proviso  hereinafter  stated)  years  from 

the  date  hereof,  and  no  longer.  But  the  said  parties  of  the  first  and  the 
second  part,  each  for  themselves,  their  heirs,  executors,  administrators,  and 
assigns,  covenant  and  agree,  and  this  indenture  is  made  with  this  express 
proviso,  that  if  no  mineral  or  fossil  substance  be  mined  or  quarried,  as  now 
contemplated  by  said  parties,  within  the  period  of  years  from  the 

present  time,  then  these  presents,  and  everything  contained  herein,  shall 
<ease  and  be  forever  null  and  void. 

In  Testimony  Whereof,  the  parties  to  these  presents  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written. 

{Signature  of  lessor^    {Seal.) 
{Signature  of  lessee.)    (Seal.) 

Signedy  Sealed,  and  Delivered  in  Presence  of, 

(227.) 

A  Lease  of  Land  supposed  to  contain  Oil,  Salt,  or  other 

Minerals. 

Articles  of  Agreement,  Made  and  concluded  this  day  of 

A.D.  19      between  {name  of  lessor)  of  the  township  of 
County  of  and  State  of  party  of  the  first  part,  and 

(name  and  residence  of  the  lessee)  party  of  the  second  part.     Witnesseth, 
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That  the  said  party  of  the  first  part,  for  liimself  and  his  heirs,  executors, 
administrators,  and  assigns,  for  and  in  consideration  of  the  sum  of  one  dol- 
lar, the  receipt  of  which  is  hereby  acknowledged,  and  for  the  further  consid- 
eration hereinafter  mentioned,  and  on  account  of  covenants  hereinafter  c(in 
tained,  hereby  leases  to  the  said  party  of  the  second  part,  his  heirs,  executors, 
administrators,  and  assigns,  the  following-described  piece  or  parcel  of  land, 
situated  in  the  township  of  County  of  and  State  of 

bounded  and  described  as  follows  {describe  the  premises  as  in 
the  preceding  Form).  The  said  land  more  fully  described  in  deed  of  convey- 
ance by  {name  of  the  grantor  to  the  lessor)  to  the  said  party  of  the  first  part, 
containing  acres,  more  or  less,  for  the  purpose  of  boring,  mining, 

and  operating  for  oil,  salt,  and  other  minerals  on  said  land,  for  the  term  of 
years. 

Said  second  parties  to  have  the  exclusive  right  to  mine  for  oil,  salt,  and 
other  minerals,  on  said  land,  during  the  continuance  of  said  term  ;  to  have 
the  privilege  of  taking  sufficient  coal  and  wood  for  conducting  said  boring 
>.nd  mining  operations,  and  timber  for  derricks  and  mill-frames  and  for 
lefineries,  and  the  right  to  erect  all  necessary  buildings  upon  said  premises 
f)r  carrying  on  the  business  of  boring  for  oil,  and  mining,  refining,  and 
storing  away  oil  and  other  minerals  ;  and  to  have  the  necessary  roads  to  and 
from  any  well  or  wells  that  may  be  bored,  or  any  mines  ;  and  to  have  pos- 
session whenever  they  shall  be  ready  to  commence  operations.  And  in  case 
successful  in  obtaining  oil  or  other  minerals,  agree  to  deliver  to  the  said 
party  of  the  first  part  {here  state  the  part  or  proportion  which  is  to  be  given 
to  the  lessor)  of  all  oil,  salt,  or  other  minerals  obtained.  Said  party  of  the  first 
part  to  find  his  own  barrels,  and  remove  the  oil  and  other  minerals  belonging 
to  him,  as  often  as  required  by  the  second  parties.  And  in  case  said  second 
parties  should  not  be  successful  in  obtaining  oil  or  other  minerals,  they  shall 
have  the  right  to  remove  all  engines,  tools,  machinery,  and  buildings.  And 
further,  it  is  agreed  that  said  second  parties  have  the  right  to  sub-lease  said 
land  for  the  purpose  of  boring  for  oil  or  other  minerals  ;  the  said  lessee  or 
lessees  being  granted  all  the  rights  and  privileges  herein  granted  to  the  said 
party  of  tlie  second  part. 

Witness  our  hands  and  seals  this  day  of  ,  19 

{Signature  of  lessor.)     {Seal.) 
(Signature  of  lessee.)     {Seal.) 

Witnesses. 

Personally  appeared  before  me,  a  Justice  of  the  Peace 

in  and  for  the  township  of  within  the  County  aforesaid 

and  did   acknowledge  the  signing  and  sealing  of  the  above  agreement  to  be 
act  and  deed. 
Given  under  ray  hand  this  day  of  19 

Justice  of  the  Peace. 
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(228.) 
An  Assignment  of  a  Lease. 

Know  all  Men  by  these  Presents,  That  I  (name  and  residence  of  as- 
signor) for  and  in  consideration  of  the  sum  of  dollars,  lawful 
money  of  the  United  States,  to  me  duly  paid,  by  {name  and  residence  of 
assignee)  have  sold,  and  by  these  presents  do  grant,  convey,  assign,  trans- 
fer and  set  over,  unto  the  said  {name  of  assignee)  a  certain  indenture 
of  lease,  bearing  date  the  day  of  in  the  year  one 
thousand  nine  hundred  and  made  by  {name  of  the  lessor  in 
the  lease  assigned)  whereby  he  leases  to  me  the  following-described  prem- 
ises {here  describe  the  premises  briefy),  with  all  and  singular  the  premises 
therein  mentioned  and  described,  and  the  buildings  thereon,  together  with 
the  appurtenances. 

To  Have  and  to  Hold  the  same  unto  the  said  {the  name  of  the 
assignee)  and  his  assigns,  from  the  day  of  for  and 

during  all  the  rest,  residue,  and  remainder  yet  to  come  of  and  in  the 
term  of  years  mentioned  in  the  said  indenture  of  lease,  and 

ill  my  rights  and  privileges  in  and  under  said  lease  ;  subject  nevertheless  to 
the  rents,  covenants,  conditions,  and  provisions  therein  also  mentioned. 
And  I  do  hereby  covenant,  grant,  promise,  and  agree  to  and  with  the  sard 
(name  of  the  assignee)  that  the  said  assigned  premises  now  are  free  and 
clear  of  and  from  all  former  and  other  gifts,  grants,  bargains,  sales,  leases, 
judgments,  executions,  back  rents,  taxes,  assessments,  and  incumbrances 
whatsoever. 

In  Witness  Whereof,  I  have  ftereunto  set  my  hand  and  seal  this 
day  of  one  thousand  nine  hundred  and 

{Signature.)    {Seal.) 
Sealed  and  Delivered  in  the  Presence  of 

(229.) 

Landlord's  Notice  to  Quit  for  Non-Payment  of  Rent— Short 

Form. 

State  of  ss.  A  D.  19 

To  {name  of  tenant).  You  being  in  possession  of  the  following-described 
premises,  which  you  occupy  as  my  tenant  {here  describe  the  premises  suffi- 
ciently to  identify  them)  in  the  city  {or  township)  of  and  county 
aforesaid,  are  hereby  notified  to  quit  and  deliver  up  to  me 
the  premises  aforesaid,  in  fourteen  days  from  this  date,  according  to  law, 
your  rent  being  due  and  unpaid.  Hereof  fail  not,  or  I  shall  take  a  due  course 
of  law  to  eject  you  from  the  same. 

Witness.  {Signature^ 
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(230.) 

Landlord's  Notice  to  Quit  for  Non-Paymentof  Rent— an- 
other Form. 

State  of  City  of  {date)  19 

You  are  hereby  notified  to  quit  the  premises  situate  {state  the  situation 
tf  the  premises^  giving  township  or  city,  and  street  and  number)  which  I 
have  leased  to  you,  reserving  rent,  or  pay  and  satisfy  the  rent  due  and 
In  arrear,  being  $  which  amount  was  due  on  the  day  of 

18  and   is   hereby   demanded   (you   having  neglected  or 

refused  to  pay  the  amount  so  reserved,  as  often  as  the  same  has  grown  due, 
according  to  the  terms  of  our  contract,  and  there  being  no  goods  on  the 
premises  adequate  to  pay  the  rent  so  reserved,  except  such  articles  as  ar« 
exempt  from  levy  and  sale  by  the  laws  of  this  State)  within 
days  from  the  date  hereof,  or  I  shall  proceed  against  you  as  the  law  directs. 
Yours,  etc. 

(^Signature.) 
To  {name  of  tenant^ 

(231.) 

Landlord's  Notice  to  pay  Rent  due,  or  Quit, 

State  of  ) 

>-  ss. 
County  of  ) 

{Name  of  landlord)  landlord,  against  {name  of  tenant)  tenant. 

Take  Notice,  That  you  are  justly  indebted  unto  me  in  the  sum  of 
lor  rent  of  [home,  store,  or  other  premises^  describing  them  generally)  from 
{date  when  the  rent  was  due  and  payable),  which  you  are  required  to  pay  on 
or  before  the  expiration  of  three  days  from  the  day  of  the  service  of  this  notico, 
or  surrender  up  the  possession  of  the  said  premises  to  in  defauU 

of  which  shall  proceed  under  the  provisions  of  law  to  recover 

the  possession  thereof. 

Dated  this  day  of  ,19 

{Name  of  the  landlord)  Landlord. 

To  {name  of  the  tenant)  Tenant,  in  possession  of  the  premises  abovt 
specified. 

(232.) 
Landlord's  Notice  to  leave  at  End  of  the  Term. 

To  (name  and  address  of  the  tenant^ 

Sir, — Being  in  the  possession  of  a  certain  messuage  or  tenement,  with  the 
appurtenances,    situate  {describe  the  premises  briefly)  which  said  premises 
were  demised  to  you  by  me  for  a  certain  term,  to  wit,  from  the 
day  of  A.D.  19        until  the  day  of  A.D. 

18        ,  and  which  said  term  will  terminate  and  expire  on  the  day  and  year 
last  aforesaid,  I  hereby  give  you  notice,  that  it  is  my  desire  to  have  again 
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attd  re-possess  the  said  messuage  or  tenement,  with  the  appurtenances,  and 
I  therefore  do  hereby  require  you  to  leave  the  same  upon  the  expiration  of 
the  said  hereinbefore  mentioned  term. 

Witness  my  hand  this  day  of  city  of 

A.D.  18 

{Signature.) 
(Witness) 

(233.) 
Landlord's  Notice  to  Determine  a  Tenancy  at  Will, 
State  of  ss.  A.D.  19 

To  {name  of  tenant).  You  being  in  possession  of  the  following-described 
premises,  which  you  occupy  as  my  tenant  at  will  {describing  them  sufficiently 
to  identify  t/iem)  in  the  {city  and  street)  aforesaid,  are  hereby  notified  to  quit 
and  deliver  up  to  me  the  premises  aforesaid  {on  such  a  day,  stating  here  the 
day  as  far  distant  as  is  made  necessary  by  the  requisite  length  of  notice) 
according  to  law,  it  being  my  intention  to  determine  your  tenancy  at  will. 
Hereof  fail  not,  or  I  shall  take  a  due  course  of  law  to  eject  you  from  the 
same. 

{IVitness.)  {Signatur€.) 

(234.) 

Receipt  for  Rent,  in  use  in  New  York. 

Kent  payable 

The  tenant  mentioned  below  hereby  agrees  to  pay  the  rent  of  the  premi« 

nes  occupied  and  used  by  on  the  first  day  of  the  term  ;  and 

engages  to  clean  the  entries,  stairs,  stoops,  and  privy  thereof,  weekly,  in  turn 

with  other  occupants,  and  not  incumber  the  same  with  furniture,  fuel,  or 

rubbish,  nor  keep  any  hog,  dog,  or  fowl,  nor  deposit  ashes  or  garbage  on  said 

premises,  nr  ■  in  the  sinks  or  privies,  nor  split  wood  on  the  hearth,  floor,  or 

yard. 

New  York,  19 

Received  from  {name  of  tenant  paying)  dollars,  for 

month's  rent,                       from  19        to                       19        for 

{stone,  brick,  or  other)  house.  No  Street,  in  the  city  of  New 

York. 

% 

(235.) 

Lease  in  use  in  the  Province  of  Quebec. 
On  this  day,  the  of  in  the  year  of  our  Lord  one 

thousand  nine  hundred  and  before  the  undersigned  Public  Notar     , 

duly  commissioned  and  sworn  in  and  for  the  heretofore  Province  of  Lower 
Canada,  now  the  Province  of  Quebec,  in  the  Dominion  of  Canada,  residing  in 
the  city  of  Montreal,  in  the  said  Province,  appeared  {name,  residence,  and 
occupation  of  the  lessor)  who  declared  to  have  let  and  leased,  and  by  these 
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presents  do  let  and  lease,  and  promise  to  procure  i)eaceable  enjoyment  unto 
{name,  residence,  and  occupation  of  lessee)  present  and  accepting  lessee     for 

for,  during,  and  until  the  full  end  and  term  of 
to  be  accounted  and  reckoned  on  and  from  the  day  of  the  month 

of  in  the  year  {insert  a  description  of  the  premises 

leased,  as  directed  in  Form  211).     With  the  whole  the  said  lessee  con- 

tent and  satisfied,  having  seen  and  viewed  the  same. 

The  present  lease  is  thus  made  for  and  in  consideration  of  the  sum  of 
current  money  of  the  said  Province  of  Canada,  per  during 

the  said  term,  which  the  said  lessee  do  hereby  covenant,  promise,  and 
agree,  and  bind  and  oblige  to  well  and  truly  pay,  or  cause  to  be 

paid,  to  the  said  lessor     or  legal  representatives,  in  and  by  even 

and  equal  payments  of  each  ;  the  first  payment  whereof 

to  become  due  and  payable  on  the  day  of  now  next 

ensuing,  and  thus  to  continue  as  aforesaid  during  all  the  said  temi ;  and,  \n 
further  consideration,  that  the  said  lessee  shall  and  do  hereby  promise 
and  agree,  and  bind  and  oblige  to  pay  the  railway  tax,  the  park 

tax,  the  school  tax,  the  water  tax,  the  yearly  assessments  of  said  leased 
premises,  and  every  other  tax,  charge,  and  burden  which  may  be  imposed 
or  levied  thereon,  during  the  said  term  ;  and,  further,  that  the  said  lessee 
shall  furnish  the  said  leased  premises  with  a  sufficient  quantity  of  household 
furniture  or  goods  to  secure  the  payment  of  the  said  rent,  keep  the  premises 
in  repairs  {reparations  locatives),  during  the  said  term,  and  deliver  the  same 
at  the  expiration  of  the  present  lease  in  as  good  order,  state,  and  condition 
as  the  same  may  be  found  in  at  the  commencement  of  the  same,  reasonable 
tear  and  wear  and  accidents  by  fire  excepted. 

It  is  expressly  agreed  by  and  between  the  said  parties  that  the  said 
lessee     shall  not  transfer  right  in  the  present  lease,  or  sublet  any 

part  or  portion  of  the  above  rented  premises,  without  the  consent,  in  writing', 
of  the  said  lessor     or  representatives. 

The  said  lessee  shall  not  make  any  alteration  in  the  said  leased  premise* 
without  the  consent  of  the  said  lessor     or  representatives  ;  and,  in 

case  any  such   alterations  should  be  made,  then  the  .said  lessee     shall  be 
bound  to  put  the  said  leased  premises  in  the  same  state  in  which  they  were 
•\t  the  commencement  of  the  present  lease,  unless  the  said  lessor      prefer 
that  the  said  alterations  should   remain,  without  any  compensation   being 
allowed  to  the  said  lessee     for  such  alteration. 

Should  any  grosses  reparations  be  deemed  necessary  in  the  said  leased 
premises,  the  said  lessee  shall  permit  the  same  to  be  performed,  without 
pretending  or  demanding  any  reduction  in  the  said  rent,  damages,  interest, 
or  compensation  ;  provided  always,  that  the  said  repairs  be  indispensable, 
and  be  finished  within  a  reasonable  time. 

The  said  lessee  shall,  during  the  said  term,  conform  to  the  rules  and 
regulations  of  police,  and  pay  the  sweeping  of  the  chimneys  of  said  leased 
premises  during  the  said  term.     The  said  lessee     shall,  during  the  last  three 
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months  of  the  present  lease,  allow  such  person  or  persons  as  may  be  desirous 
of  obtaining  a  lease  of  the  said  premises  to  visit  the  same,  and  will  suffer 
handbills  for  that  purpose  to  be  placarded  and  left  on  the  said  premises. 

The  said  lessee  shall  pay  all  extra  premium  of  assurance  that  the  com- 
pany, at  which  the  premises  now  leased  may  be  insured,  shall  exact  in  con- 
sequence of  the  business  or  works  done  and  carried  on  therein  by  the  said 
'essee. 

And  for  the  execution  hereof  the  said  parties  to  these  presents  have 
/lected  domiciles;  to  wit,  the  said  lessee  at  and  upon  the  premises  now 
leased,  and  the  said  lessor    at  place  of  residence  above  described, 

where,  &c. 

Done  and  Passed  at  the  said  city  of  Montreal,  in  the  office  of 
the  said  notar     ,  under  the  number  thousand  hundred  aiid 

on  the  day,  month,  and  year  first  above  and  before  written,  and 
signed  by  the  said  with  and  in  the  presence  of  said  notar    , 

these  presents  having  been  first  duly  read  to  the  said  parties  by  said 
notar    . 

{Signatures^     (Seals.) 
(236.) 

Lease  in  use  in  the  Province  of  Quebec,  known  as 
"Private  Lease," 

This  Indenture  of  Lease,  Made  between  {name,  residence,  and  occupa- 
tion of  lessor),  of  the  first  part,  and  ^latne,  residence,  and  occupation  oj 
lessee)  of  the  second  part, 

"Witnesseth,  That  the  said  do    hereby  lease  for  the  term  ol 

year    ,  from  the  unto  the  said  hereby  present 

and  accepting  for  that  is  to  say  {here  describe  the  premises  leased 

with  sufficient  distinctness)  the  said  leased  premises  being  well  known  to 
the  said  lessee  having  seen  and  examined  the  same  before  the  execution 
of  these  presents,  and  with  the  said  leased  premises  content  and  satis- 

fied. This  lease  is  thus  made  subject  to  the  following  stipulations:  viz., 
that  the  lessee  shall  make  all  repairs  customarily  made  by  tenants,  during 
the  present  lease,  and  at  the  termination  thereof  shall  peaceably  surrender 
the  said  premises  in  the  like  condition  as  when  taken  possession  of,  reason- 
able tear  and  wear  being  allowed ;  that  shall  constantly  keep  the  hereby 
leased  premises  furnished  according  to  law  for  the  security  of  the  rent 
hereinafter  stipulated  ;  that  shall  not  make  over  interest 
in  the  present  lease,  or  sublet  the  whole  or  any  part  of  the  premises  hereby 
leased,  without  the  consent  of  the  lessor  being  first  obtained  in  writing  for 
that  purpose. 

The  said  lessee  promise  to  pay  the  yearly  taxes  or  assessments  for  and 
during  the  said  term,  at  whatever  rate  or  amount  or  for  whatever  purpose 
the  same  may  be  levied,  school  tax  and  all  other  taxes  and  assessments,  and 
perform  all  the  requirements  of  the  police  and  fire  departments,  to  the  per- 
fect exoneration  of  the  lessor     ;  and  during  the  last  three  months  of  the 
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present   lease  shall  allow  such   person   or  persons  as  may  be  desirous  of 
obtaining  a  lease  of  the  said  premises,  to  visit  the  same  at  seasonable  hours; 
and  shall  also  permit  notices  of  such  intended  lease  to  be  put  up  on  th 
promises. 

The  lessee  shall  also  pay  any  and  all  extra  premiums  levied  in  conse 
quence  of  the  business  that  may  be  carried  on  by 

It  is  especially  and  distinctly  understood  and  agreed  by  and  between  the 
pirties,  that  the  furniture,  goods,  chattels,  and  effects  of  every  kind  and 
description  belonging  to  the  lessee  shall  J^e  security  for  the  payment  of  tli« 
rent  for  the  entire  term,  and  sliall  not  be  removed  from  the  said  leased 
premises  until  the  rent  for  the  whole  term  be  paid,  even  if  not  due,  any  law, 
usage,  or  custom  to  the  contrary  notwithstanding,  for  without  this  condition 
the  present  lease  would  not  have  been  made  ;  nothing  herein  contained  to 
be  deemed  or  construed  as  comminatory  or  evasive,  but  of  rigor. 

This  lease  is  further  made  in  consideration  of  the  sum  of  current 

money  of  this  Province,  which  the  said  lessee    bind    and  oblige  to  well 

and  truly  pay  to  the  said  lessor     or  lawful  representatives,  in  equal 

payments  of  the  first  payment  whereof  to  be  due  and 

payable  on  the  next. 

Signed  in  duplicate,  at  Montreal,  this  da.y  of  in  the  yeai 

of  our  Lord  one  thousand  nine  hundred  and  in  the  presence  of 

{Signatures.)     {Seals.) 

(237.) 

Lease  of  Land  in  use  in  Ontario  and  Other  Provinces. 

This  Indenture,   Made  the  day  of  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and  ,  between  {name^ 

residence,  and  occupation  of  the  lessor),  the  party  of  the  first  part,  and 
{name,  residence,  and  occupation  of  lessee)  the  party  of  the  second  part, 

Witnesseth,  That  in  consideration  of  the  rent,  covenants,  and  agree- 
ments hereinafter  reserved  and  contained,  and  to  be  paid,  observed,  and 
performed  by  the  said  part  of  the  second  part,  executors,  adminis- 

trators, and  assigns,  the  said  part         of  the  first  part     ha     demised 

and  leased,  and  by  these  presents  do    demise  and  lease,  unto  the  said  part 

of  the  second  part  executors,  administrators,  and  assigns,  all  th 

certain  parcel  or  tract  ,  of  land  and  premises  situate,  lying,  and  being 
{describe  premises  leased  with  sufficient  distinctness  to  identify  them  per* 
fectly). 

To  Have  and  to  Hold  the  said  parcel  or  tract  of  land,  with  the  appuf 
tenances,  unto  the  said  part  of  the  second  part  executors,  administrators, 
and  assigns,  from  the  day  of  one  thousand  eight  hundred 

and  for  the  term  of  from  thence  next  ensuing,  and 

fully  to  be  completed  and  ended,  yielding  and  paying  therefor  unto  the  said 
part     of  the  first  part  executors,  administrators,  and  assigns,  the  yearly 

<ent  or  sum  of  of  lawful  money  of  Canada,  by  equal 

41 
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payments,  on  the  in  each  and  every  year  during  the  said  term,  th« 

first  payment  to  be  made  on  the  day  of  next  ensuing  the 

date  hereof. 

And  the  said  part     of  the  second  part  doth  hereby  for  ,         heirs, 

executors,  administrators,  and  assigns,  covenant,  promise,  and  agree  witii 
and  to  the  said  part    of  the  first  part,  heirs,  executors,  administrators, 

and  assigns,  that  the  said  part     of  the  second  part  executors, 

administrators,  and  assigns,  shall  and  will  well  and  truly  pay,  or  cause  to  be 
paid,  to  the  said  part     of  the  first  part,  executors,  administrators,  or 

assigns,  the  said  yearly  rent  hereby  reserved,  at  the  times  and  in  manner 
hereinbefore  mentioned  for  payment  thereof,  without  any  deduction  or 
abatement  wliatsoever  thereout,  for,  or  in  respect  of,  any  rates,  taxes,  and 
impositions,  assessment,  or  otherwise  ;  and  will,  during  said  term,  discharge 
and  pay  all  rates,  taxes,  assessments,  and  impositions  now  payable  or  here- 
after to  become  payable  in  respect  of  said  premises  ;  and  also  shall  and  will 
perform  all  statute  labor  in  respect  of  said  premises,  during  the  whole  of  the 
term  hereby  granted. 

Provided  always,  and  it  is  hereby  agreed  by  and  between  the  said 
parties  hereto,  that  if,  at  any  time  or  times  during  the  said  term,  the  said 
rent,  or  any  part  thereof,  shall  be  in  arrear  and  unpaid  for  the  space  of  thirty 
days  after  any  of  the  days  or  times  whereon  the  same  ought  to  be  paid  as 
aforesaid,  then  it  shall  be  lawful  for  the  said  part  of  the  first  part,  heirs, 
executors,  administrators,  or  assigns,  to  enter  into  and  take  possession  of 
the  premises  hereby  demised,  whether  the  same  be  lawfully  demanded  or 
not,  and  the  said  premises  to  have  again,  repossess,  and  enjoy,  as  if  these 
presents  had  never  been  executed,  without  the  let,  hindrance,  or  denial  of 
the  said  part      of  the  second  part,  heirs,  executors,  admin- 

istrators, or  assigns  ;  and,  further,  that  the  non-fulfilment  of  the  covenants 
hereinbefore  mentioned,  or  any  of  them,  on  the  part  of  the  lessee  or  lessees, 
shall  operate  as  a  forfeiture  of  these  presents,  and  the  same  shall  be  con- 
sidered null  and  void  to  all  intents  and  purposes  whatsoever  ;  and  also,  that 
the  said  part  of  the  second  part,  executors,  administrators,  and  assigns, 
shall  not  nor  will,  during  the  said  term,  grant  or  demise,  or  assign,  transfer, 
or  set  over,  or  otherwise,  by  any  act  or  deed,  procure  or  cause  the  said 
premises  hereby  demised  or  intended  so  to  be,  or  any  part  thereof,  or  any 
estate,  term,  or  interest  therein,  to  be  granted,  assigned,  transferred,  under- 
let, or  set  over  unto  any  person  or  persons  whomsoever,  nor  carry  on  any 
offensive  trade  or  business  on  the  premises,  without  the  consent  in  writing, 
of  the  said  part     of  the  first   part,  heirs  or  assigns,  first  had  and 

obtained. 

And  the  said  part      of  the  second  part  do     hereby  for  heirs, 

executors,  administrators,  and  assigns,  covenant,  promise,  and  agree,  with 
and  to  the  said  part     of  the  firnt  part,  heirs,  executors,  administrators, 

or  assigns,  that  the  said  part     of  the  second  part,  heirs, 

executors,  administrators,  or  assigns,  will,  at  the  end  of  the  term  hereby 


FORMS  OF  LEASES,  ETC.  643 

granted,  peaceably  and  quietly  surrender  and  deliver  up  possession  of  the 
said  premises  hereby  demised  to  the  said  part     of  the  first  part  heirs, 

executors,  administrators,  or  assigns. 

In  Witness  Whereof,  The  parties  to  these  presents  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  al  ove  written. 

{Signatures.)     (Stals^ 

Signed,  Sealed,  and  Delivered  in  the  Presaice  of 

(2:58.) 
Short  House  Lease  in  Use  in  Ontario  and  other  Provinces. 

This  Indenture,  Made  the  day  of  in  tlie  year 

of  our  Lord  one  thousand  nine  hundred  and  in  puisuance  of  the 

act  respecting  short  forms  of  leases  between  {name,  residence,  and  occupa- 
tion of  the  lessor)  hereinafter  called  the  lessor  of  the  first  part,  and  {name, 
residence,  and  occupation  of  the  lessee)  hereinafter  called  the  lessee  of  the 
second  part, 

Witnesseth,  That  in  consideration  of  the  rents,  covenants,  and  agree- 
ments hereinafter  reserved  and  contained  on  the  part  of  the  said  lessee 
executors,  administrators,  and  assigns,  to  be  paid,  observed,  and  performed, 
he     the  said  lessor    ha        demised  and  leased,  and  by  these  presents  do 
demise  and  lease  unto  the  said  lessee,  executors,  administrators,  and 

assigns,  all  th  certain  {describe  the  premises  leased  with  sufficient  minute* 
ness  to  define  them  perfectly). 

Together  with  all  the  rights,  members,  and  appurtenances  whatsoever 
to  the  said  premises  belonging  or  appertaining. 

To  Have  and  to  Hold  the  said  demised  premises,  with  their  appur- 
tenances, unto  the  said  lessee,  executors,  administrators,  and  assigns, 
for  and  during  the  term  of  to  be  computed  from  the 
day  of  one  thousand  eight  hundred  and  and  from 
thenceforth  next  ensuing,  and  fully  to  be  completed  and  ended,  yielding  and 
paying  therefor  yearly  and  every  year,  during  the  said  term  hereby  granted 
unto  the  said  lessor,  heirs,  executors,  administrators,  or  assigns,  the 
sum  of  dollars  of  lawful  money  of  Canada,  to  be  payable  on  the 
following  days  and  times  ;  that  is  to  say,  on  the 
days  of  and  in  each  year  during  tlie  said  term,  the 
first  of  such  payments  to  become  due,  and  be  made,  on  the  day 
of  next,  and  the  last  of  such  payments  to  be  made  in  advance 
on  the  day  of  payment  of  rent  preceding  the  expiration  of  the  said  term. 

And  the  said  lessee  covenant  with  the  said  lessor  to  pay  rent,  and  to 
pay  taxes,  and  to  repair  (reasonable  wear  and  tear,  and  accidents  by  fire  or 
tempest  excepted),  and  to  keep  up  fences,  and  not  to  cut  down  timber;  and 
that  the  said  lessor  may  enter  and  view  the  said  repair ;  and  that  the  said 
lessee  will  repair  according  to  notice,  and  will  not  assign  or  sublet  without 
leave,  and  will  not  carry  on  any  business  that  shall  be  deemed  a  nuisance 
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on  said  premise* ;  and  that  he  will  leave  the  premises  in  good  repair.  {If 
there  are  any  other  agreitnents  between  the  parties,  they  should  be  inserted 
here.) 

And  also,  that  if  the  term  hereby  granted  shall  be  at  any  time  seized,  or 
taken  in  execution,  or  in  attachment,  by  any  creditor  of  the  said  lessee,  or  if 
the  said  lessee  shall  make  any  assignment  for  the  benefit  of  creditors,  or, 
becoming  bankrupt  or  insolvent,  shall  take  the  benefit  of  any  act  that  may  be 
Jn  force  for  bankrupt  or  insolvent  debtors,  the  said  term  shall  immediately 
become  forfeited  and  void,  and  the  full  amount  of  the  current 
rent  shall  be  at  once  due  and  payable  ;  and  also,  that  if  the  said  premises  be 
destroyed,  or  so  much  injured  as  to  become  unfit  for  occupation,  by  fire  or 
other  casualty,  not  caused  by  the  wilful  default  or  neglect  of  the  said  lessee, 
his  executors,  administrators,  or  assigns,  the  said  term  hereby  demised  shall 
cease,  and  the  current  rent  shall  be  fully  apportioned,  and  the  due 

proportionate  part  thereof  shall  be  at  once  due  and  payable. 

Proviso  for  re-entry  by  the  said  lessor  on  non-payment  of  rent  or  non- 
performance of  covenants,  or  seizure  or  forfeiture  of  the  said  term  for  any 
of  the  causes  aforesaid  ;  the  said  lessor  covenant  with  the  said  lessee  fo; 
quiet  enjoyment. 

In  Witness  "Whereof,  The  said  parties  to  these  presents  have  hereunto 
set  their  hands  and  seals. 

Signed,  Sealed,  and  Delivered  in  the  Presence  of 

(239.) 
Lease  of  Land  in  -use  Generally  in  the  British  Prnvinces. 

This  Indenture,  Made  the  day  of  in  the  year 

of  our  Lord  one  thousand    nine  hundred  and  between  {name, 

residence,  and  occupation  of  the  lessor)  of  the  one  part,  and  {name,  residence, 
and  occupation  of  the  lessee^  of  the  other  part, 

Witnesseth,  That  for  and  in  consideration  of  the  rents,  covenants,  agree- 
ments,  and  provisos  hereinafter  reserved  and  contained,  and  which  by  and 
on  the  part  and  behalf  of  the  said  executors,  administrators,  and 

assigns,  are  to  be  paid,  kept,  done,  and  performed,  he  the  said 
ha        granted,  demised,  leased,  set,  and  to  farm  letten,  and  by  these  presents 
do  grant,  demise,  lease,  set,  and  to  farm  let,  unto  the  said  exec- 

utors, administrators,  and  assigns,  all  that  tract,  piece,  or  parcel  of  land 
situate,  lying,  and  being  on  lot  or  township  number  in  the  County  of 

and  the  Province  of  bounded  and  described 

as  follows ;  that  is  to  say  {here  describe  the  premises  leased)  containing,  by 
estimation,  acres,  be  the  same  a  little  more  or  less,  together  with 

all  buildings,  woods,  underwoods,  ways,  waters,  watercourses,  profits,  com- 
modities, privileges,  advantages,  and  appurtenances  whatsoever  to  the  said 
premises  belonging,  or  in  anywise  appertaining. 

To  Have  and  to  Hold  the  said  tract,  piece,  or  parcel  of  land,  and  prem* 
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Ises  hereby  demised,  with  their  appurtenances,  unto  the  said 
executors,  administrators,  and  ass'gns  from  the  day  of 

/or  and  during  and  until  the  full  end  and   term  of  years  from 

thence  next  ensuing,  and  fully  to  be  complete  and  ended  ;  subject,  neverthe- 
Jess,  to  the  quit-rents  to  become  due,  exceptions,  reservations,  covenants, 
easements,  and  conditions  in  the  original  grant  or  letters-patent  of  the  said 
reserved  and  contained.  Yielding  and  paying  therefor  }early, 
and  in  every  year  during  the  said  term  hereby  granted,  unto  the  said 
heirs  or  assigns,  the  clear  yearly  rent  or  sum  of  without  making 

any  deduction  or  abatement  whatever  for  or  in  respect  of  any  present  or 
future  quit-rents,  land  taxes,  or  other  parliamentary,  legislative,  colonial,  or 
parochial  taxes,  assessments,  payments,  or  impositions  whatsoever,  by 
yearly  payments  ;  that  is  to  say,  on  the  day  of  in 

every  year,  the  first  payment  to  become  due  and  be  paid  on  day 

of  .     And  the  said  do    for  heirs,  exec- 

utors, and  administrators,  covenant,  promise,  and  agree  to  and  with  the  said 

heirs  and  assigns,  in  manner  following  ;  that  is  to  say,  that 
tlie  said  executors,  administrators,  and  assigns,  shall  and  will, 

from  time  to  time,  and  at  all  times  during  the  continuance  of  the  term  hereby 
granted,  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said 
heirs  and  assigns,  the  said  yearly  rent  hereby  reserved,  upon  the  days  and 
times,  and  in  the  manner  hereinbefore  mentioned  for  the  payment  of  the 
same,  according  to  the  true  intent  and  meaning  of  these  presents.  And 
also,  the  said  executors,  administrators,  and  assigns,  shall 

and  will  pay,  satisfy,  and  discliar-j,  or  cause  to  be  paid,  satisfied,  and  dis- 
charged, all  and  all  manner  of  quit-rents,  land  taxes,  and  other  parliamen- 
tary, legislative,  or  parochial  taxes,  rates,  assessments,  payments,  or  impo- 
s'tions  whatsoever,  now  or  at  any  time  hereafter  during  the  siid  term  hereby 
demised,  payable,  or  to  become  payable,  for  or  in  respect  of  the  said  prem- 
ies, or  any  part  of  them,  or  the  said  yearly  rent  or  any  part  thereof. 

Provided  always,  nevertheless,  and  these  presents  are  upon  this 
express  condition,  that  if  the  said  yearly  rent  hereinbefore  reserved,  or  any 
part  thereof,  shall  be  in  arrear  for  the  space  of  after  the  same 

ought  to  have  been  paid  as  aforesaid  (although  no  legal -or  formal  demand 
shall  have  been  made  for  the  same),  that  then,  and  in  every  such  case,  and 
at  all  times  hereafter,  it  shall  and  may  be  lawful  to  and  for  the  said 
heirs  and  assigns,  either  to  sue  or  distrain  for  the  same,  or  into  or  upon  the 
said  demised  premises,  or  into  any  part  thereof,  in  the  name  of  the  whole, 
wholly  to  re-enter,  and  the  same  to  have  again,  retain,  repossess,  and  enjoy, 
as  in  former  state  ;  and  the  said  and  other  occupiers 

and  possessors  thereof,  thereout  and  from  thence  utterly  to  expel,  itut  out, 
and  remove,  anything  hereinbefore  contained  to  the  contrary  tlicreof  in  any- 
wise  notwithstanding.     And  the  said  for  heirs  and  assign*, 

do  hereby  covenant,  promise,  and  agree  to  and  with  the  said 
executors,  administrators,  and  assigns,  that  paying  the  said  yearly  rent 
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hereby  reserved,  and  performing  the  covenants  and  agreements  hereinbefore 
mentioned  and  contained,  and  which  on  part  and  behalf  are  or  ought 

to  be  paid,  done,  and  performed  (subject,  nevertheless,  as  aforesaid),  sliall 
and  may  peaceably  and  quietly  have,  hold,  use,  occupy,  possess,  and  enjoy 
the  said  hereby  demised  premises,  with  the  appurten  \aces,  for  all  the  term 
hereby  granted,  without  the  lawful  let,  suit,  trouble,  denial,  eviction,  ejection, 
intemp'.ion,  or  disturbance  whatsoever,  of,  from,  or  by  the  said 
heirs  or  assigns,  or  of,  from,  or  by  any  other  person  or  persons  lawfully 
claiming  or  to  claim  the  said  hereby  demised  premises,  or  any  part  or  parcel 
thereof. 

In  Witness  WTiereof,  I,  the  said  {name  of  lessor),  have  hereunto  sub- 
scribed my  name  and  affixed  my  seal,  at  on  the  day  of 
in  the  year  of  our  Lord 

{Name  of  grantor^    {Seal.) 

Executed  and  Delivered  in  the  Presence  of 


CHAPTER   XXXII. 


MORTGAGES  OF  GOODS  AND  CHATTELS,  OR  PERSONAL 
PROPERTY. 

Mortgages  are  now  often  made  of  personal  property.  Any 
instrument  will  answer  the  purpose,  which  would  suffice  as  a 
bill  of  sale  of  the  property,  and  which  contains,  in  addition  to 
the  words  of  sale  and  transfer,  a  clause  providing  for  the  avoid- 
ance of  it  when  the  debt  is  paid.  I  append  to  this  chapter 
forms  for  this  purpose.  When  the  mortgagor  of  personal 
property  retained  possession,  it  was  formerly  doubtful  what 
security  the  mortgagee  had.  Now,  however,  it  is  generally 
provided  by  statute,  that  the  mortgagor  may  retain  possession, 
if  the  mortgage  be  recorded. 

These  instruments  should  always  be  recorded  according  to 
the  provisions  of  the  statute  of  the  State  in  which  they  arc 
made  ;  although  the  general  rule  would  apply  to  them,  that  they 
would  operate  without  record  as  to  all  parties  having  notice  or 
knowledge  of  them.  The  statutes  respecting  mortgages  of 
nersonal  property  always  provide  for  an  equity  of  redemption, 
"WAicn  IS  u<iu;iiijy  's^\  much  shorter  than  that  of  land.  A 
Irequent  period  is  sixty  days.  The  requirements  of  the  statute 
in  respect  to  notice,  foreclosure,  etc.,  must  be  strictly  followed 
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It  used  to  be  thought  that  a  personal  mortgage  might  be  made 
to  cover  property  subsequently  acquired  by  the  mortgagor. 
Thus,  a  dealer  in  dry  goods  would  mortgage  all  his  stock  to 
secure  some  creditor,  and  provide  in  the  mortgage  that  it  should 
operate  upon  all  his  goods  and  merchandise  subsequently 
acquired  by  him.  But  it  has  been  held  that  such  a  clause  has 
no  effect ;  because  no  man  can  make  a  mortgage  of  property 
which  he  does  not  own  at  the  time.  We  give  annexed  to  this 
chapter  the  laws  of  all  the  States  relating  to  mortgages  of 
personal  property. 

THE    PLEDGE    OF    PERSONAL    PROPERTY. 

A  PLEDGEE  is  bound  to  take  ordinary  (not  extreme)  care  of 
the  thing  pledged;  and,  if  it  be  lost  or  injured  for  want  of  such 
care,  he  is  answerable.  He  cannot  use  it,  except  at  his  own 
peril;  that  is,  he  is  liable  for  any  injury  caused  by  using  it, 
even  if  it  was  not  his  fault.  If  the  thing — as  a  horse — needs 
use  for  its  own  safety,  then  the  pledgee  may  use  it  for  this  pur- 
pose, and  is  liable  only  for  an  injury  caused  by  his  negligence. 
He  must  account  with  the  pledgor  for  the  income,  increase,  or 
profits. 

One  difference  between  a  mortgagee  and  a  pledgee  is  this  : 
A  mortgagee  need  not  take  possession,  for  the  mortgagor  may 
retain  it,  and  now  this  is  provided  for,  as  we  have  seen,  by 
recording  the  mortgage.  But  if  a  thing  is  given  in  pledge,  the 
pledgee  must  have  and  keep  possession  of  it. 

The  most  important  difference  is  this.  A  mortgagee  may 
sell  and  transfer  his  mortgage,  and  his  transferee  may  transfer 
it  again,  and  so  on  ;  and  when  the  debt  is  paid,  the  mortgagor 
reclaims  it  from  whomsoever  has  it  then.  ]^ut  if  a  pledgee 
sells  the  j)ledge  before  the  debt  is  due,  it  is  held  that  he  is  at 
once  answerable  to  the  pledgor  for  its  full  value,  although  \\^ 
debt  be  not  paid. 

Some  cases  of  this  kind  have  been  carried  very  far  in  New 
York.  It  is  held  there, — and  on  grounds  which  may  perhaps 
suffice  to  make  it  law  everywhere, — that  if  A  lends  money  to 
B,  and  takes  stocks  in  pledge,  A  cannot  sell  these  stocks  and 
keep  the  proceeds,  and  replace  the  stock  and  return  it  when 
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the  debt  is  paid.  He  can  do  nothing  but  keep  the  stock;  and 
if  he  sells  it,  the  pledgor  may  recover  at  once  its  full  value,  and 
the  pledgee  will  have  no  security  for  his  debt.  In  such  a  case, 
a  pledgee,  being  sued,  offered  the  testimony  of  brokers  and 
others  to  prove  a  uniform  and  established  usage  in  the  city  of 
New  York  thus  to  sell  or  use  pledged  stock  until  the  debt  was 
paid ;  but  the  court  said  the  usage  was  illegal,  and  refused  to 
receive  the  evidence. 

It  is  certain  that  after  the  debt  is  due  and  payable,  and  after 
demand  if  it  be  payable  on  demand,  the  pledgee  may  have  a 
decree  in  chancery  for  a  sale  of  the  pledge,  or  may  sell  it 
\i\vci^€\.i\ provided'\\&  first  gives  a  reasonable  notice  to  the  pledgor, 
and  then  sells  it,  after  a  reasonable  delay,  in  a  proper  manner, 
by  a  public  sale  at  auction  ;  and  uses  all  reasonable  precautions 
to  get  its  value,  as  by  advertisement,  etc.  ;  and  does  not  buy  it 
himself,  directly  or  indirectly ;  and  conducts  himself  in  all 
respects  honestly  ;  and  then  he  must  account  for  the  proceeds. 

Sometimes  the  parties  agree,  when  the  pledge  is  given,  or 
afterwards,  how  the  pledge  shall  be  treated,  or  how  sold  if  not 
redeemed,  etc.  ;  and  such  agreements,  if  fair  and  reasonable, 
would  undoubtedly  be  binding  on  both  parties. 

It  is  agreed  that  negotiable  paper  is  excepted  from  the 
common  rule ;  and  the  pledgee  of  that  may  sell  or  discount  it 
before  the  debt  is  due  ;  and  must  account  for  it,  or  its  proceeds, 
if  the  debt  is  paid  and  the  paper  redeemed,  or  for  the  balance 
if  he  applies  it  to  payment  of  the  debt. 

A  loan  of  stock  is  not  like  a  pledge  of  stock,  because  it 
authorizes  the  borrower  to  sell  or  pledge  it,  or  use  it  in  any 
way,  at  any  time ;  but  he  must  replace  and  return  the  same 
quantity  of  the  same  stock,  when  it  is  called  for.  If  he  could 
not  thus  make  use  of  the  stock,  the  loan  of  it  would  be  of  no 
benefit  whatever  to  the  borrower.  But  he  cannot  thus  use 
stock  pledged  to  him,  unless  by  a  special  agreement  which 
permits  this  use. 

A  pledgee,  who  receives  a  pledge  to  secure  one  or  more 
specific  debts,  cannot  retain  it  to  secure  other  and  further 
debts  of  the  pledgor,  unless  with  his  consent.  This  consent 
may  be  express,  or  implied  from  words  or  circumstances  which 
show  that  such  was  the  understanding  of  the  parties. 
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(240.) 
A  Mortgage  of  Personal  Property. 

Enow  all  Men  by  these  Presents,  That  I  (name  of  mortgagftr)  of  th« 
town  of  County  of  and  State  of  for 

and  in  consideration  of  dollars,  to  me  in  hand  paid  by  {nami 

of  mortgagee)  of  the  town  of  County  of  and  State 

aforesaid,  do  sell  and  convey  to  the  said  {name  of  mortgagee)  the  following 
goods  and  chattels,  to  wit  {list  or  schedule  of  the  articles,  specifying  them 
with  sufficient  distinctness  to  make  it  certain  what  they  are)  warranted  free 
of  incumbrance,  and  against  any  adverse  claims  :  Upon  condition,  that  if  the 
said  {name  of  the  mortgagor)  pay  to  the  said  {name  of  the  mortgagee)  dollars 
and  interest,  in  year    ,  agreeably  to  a  promissory  note  of  this  date, 

for  that  sum,  payable  to  the  said  {name  of  mortgagee)  or  order,  on  demand, 
with  interest,  this  deed  shall  be  void,  otherwise  in  full  force  and  effect 

The  aforesaid  Parties  Agree,  That,  until  the  condition  of  this  instru- 
ment is  broken,  the  said  property  may  remain  in  possession  of  the  said  {name 
of  mortgagor),  but  after  condition  broken  the  said  {name  of  mortgagee)  may 
at  his  pleasure  take  and  remove  the  same,  and  may  enter  into  any  building 
or  premises  of  the  said  {name  of  the  mortgagor)  for  that  purpose. 

Witness  our  hands  and  seals  this  day  of  A.D. 

{Signature  of  jnortgagor)    {Seal.) 
{Signature  of  mortgagee.)    {Seal.) 

StcUed  atid  Delivered  in  the  Presence  of 

State  of  ^ 

[•ss. 
County  op  ) 

Be  it  Remembered,  That  on  this  day  of 

nineteen  hundred  and  before  me,  the  undersigned,  Notary  Pub- 

iic  in  and  for  said  County  and  State,  duly  commissioned  and  qualified,  came 
who  is  known  to  me  to  be  the  same  person  whose  name  is  sub- 
scribed to  the  foregoing  instrument  of  writing,  as  party  thereto,  and  he 
acknowledged  the  same  to  be  his  act  and  deed,  for  the  purpose  therein  men- 
tioned. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  afl5xed  my 
ofEcial  seal,  at  office,  in  the  city  of  the  day  and  year  last  afore- 

said< 

Notary  Public. 
(241.) 

A  Mortgage  of  Personal  Property,  with  "Warranty. 

Enow  all  Men  by  these  Presents,  That  I,  {name  and  residence  of 
mortgagor)  in  consideration  of  the  sum  of  to  me  in  hand  paid  bj 

{name  and  residence  of  mortgagee)  X\\t  receipt  whereof  is  hereby  acknowl* 
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edged,  have  granted,  bargained,  anl  sold,  and  by  these  presents  do  grant, 
bargain,  and  sell,  unto  the  said  (name  of  )nort(^agee)  the  following  articles 
of  personal  property  ;  that  is  to  say  {list  or  schedule  as  in  Form  240). 

To  Have  and  to  Hold  all  and  singular,  the  said  goods  and  chattels,  unto 
the  said  {navie  of  the  mortgagee)  and  his  executors,  >idministrators,  and  assigns, 
to  his  and  tiieir  use  forever.  And  I  tlie  saitl  mortgagor,  for  myself  and  for 
my  executors  and  administrators,  do  covenant  to  and  with  the  said  mortgagee, 
and  with  his  executors,  administrators,  and  assigns,  t'nat  I  am  lawfully  pos- 
sessed of  the  said  goods  and  chattels,  as  of  my  own  property  ;  that  the  same 
are  frc  ■  from  all  incumbrances,  and  that  I  will,  and  my  execu- 

tors and  administrators  shall,  warrant  and  defend  the  same  to  the  sa'd  mort- 
gagee, his  executors,  administrators,  and  assigns,  against  the  lawful  claims 
and  demands  of  all  persons. 

Provided  Nevertheless,  That  if  the  said  mortgagor,  his  executors  or 
administrators,  shall  well  and  truly  pay  unto  the  said  mortgagee,  his  execu- 
tors, administrators,  or  assigns,  the  sum  of  dollars,  in 
months  from  the  date  hereof  {or  on  a  certain  day,  stating  the  day  when  ihi 
money  is  to  be  paid)  with  interest  at  per  cent,  then  this  deed,  as  also 
a  certain  promissory  note  bearing  even  date  herewith,  signed  by  the 
Baid  mortgagor,  whereby  he  promises  to  pay  the  said  mortgagee  the  said 
sum  and  interest  at  the  time  aforesaid,  shall  both  be  void  ;  otherwise  shall 
remain  in  full  force  and  virtue. 

And  Provided  Also,  That  until  default  by  the  said  mortgagor,  or  his 
executors  and  administrators,  in  the  performance  of  the  condition  aforesaid, 
or  of  some  part  thereof,  it  shall  and  may  be  lawful  for  him  or  them  to  keep 
possession  of  the  said  granted  property,  and  to  use  and  enjoy  the  same  ;  but 
in  case  of  such  default,  or  if  the  same  or  any  part  thereof  shall  be  attached, 
at  any  time  before  payment  as  aforesaid,  by  any  ot'ier  creditor  or  creditors 
of  the  said  mortgagor,  or  if  the  said  mortgagor,  or  his  executors  or  adminis- 
trators, shall  attempt  to  sell  the  same,  or  any  part  thereof,  without  notice  to 
the  said  mortgagee,  or  his  executors,  administrators,  or  assigns,  and  without 
his  or  their  assent  to  such  sale  in  writing  expressed,  or  shall  remove  the 
same,  or  any  part  thereof,  from  the  place  in  which  they  now  are,  without 
such  notice  and  assent,  then  it  shall  be  lawful  for  the  said  mortgagee,  or  his 
executors,  administrators,  or  assigns,  to  take  immediate  possession  of  the 
whole  of  said  granted  property,  to  his  and  their  own  use. 

In  Testimony  Whereof,   I   have  hereunto  set  my  hand  and  seal  this 
day  of  in  the  year  of  our  Lord  one  thousand   nmo 

hundred  and 

{Signature.)    (Sea/.) 
Executed  and  Delivered  in  the  Presence  of 
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(242.) 

A  Mortgage  of  Personal  Property,  with  a  Power  of  Sale. 

Know  all  Men  by  these  Presents,  That  I,  {name  of  mortgagor)  of  the 
town  {or  city)  of  in  the  County  of  and  State  of 

,  in  consideration  of  dollars,  to  me  paid  by  {name 

of  mortgagee)  of  the  town  {or  city)  of  in  the  County  of 

and  State  of  the  receipt  whereof  is  hereby  acknowledged,  do 

hereby  grant,  bargain,  and  sell  unto  the  said  {name  of  mortgagee)  and  his 
assigns,  forever,  the  following  goods  and  chattels,  to  wit  {list  or  schedule,  at 
in  Form  240). 

To  Have  and  to  Hold,  All  and  singular  the  said  goods  and  chattels  unto 
the  mortgagee  herein,  and  his  assigns,  to  their  sole  use  and  behoof  forever. 
And  the  mortgagor  herein,  for  himself  and  for  his  heirs,  executors,  and 
administrators,  does  hereby  covenant  to  and  with  the  said  mortgagee  and 
his  assigns,  that  said  mortgagor  is  lawfully  possessed  of  the  said  goods  and 
chattels,  as  of  his  own  property  ;  that  tlie  same  are  free  from  all  incumbrances, 
and  that  he  will  warrant  and  defend  the  s:\me  to  him  tlie  said  mortgagee  and 
his  assigns,  against  the  lawful  claims  and  demands  of  all  persons. 

Provided,  Nevertheless,  that  if  the  said  mortgagor  shall  pay  to  tlie  mort- 
gagee, on  the  day  of  in  the  year  the 
sum  of  dollars,  then  this  mortgage  is  to  be  void,  otherwise  to 
remain  in  full  force  and  effect. 

And  Provided  Further,  That  until  default  be  made  by  the  said  mort- 
gagor in  the  performance  of  the  condition  aforesaid,  it  shall  and  may  be  law- 
ful for  him  to  retain  the  possession  of  (he  said  goods  and  cha*t?ls,  and  to  use 
and  enjoy  the  same  ;  but  if  the  same  or  any  part  thereof  shall  be  attached  or 
claimed  by  any  other  person  or  persons  at  any  time  before  payment,  or  the 
said  mortgagor,  or  any  person  or  persons  whatever,  upon  any  pretence,  shall 
attempt  to  carry  off,  conceal,  make  way  with,  sell,  or  in  any  manner  dispose 
of  the  same  or  any  part  thereof,  without  the  authority  and  permission  of  the 
said  mortgagee  or  his  executors,  administrators,  or  assigns,  in  writing 
expressed,  then  it  shall  and  maybe  lawful  for  the  said  mortgagee,  with  or  with- 
out assistance,  or  his  agent  or  attorney,  or  his  executors,  administrators,  or 
assigns,  to  take  possession  of  said  goods  and  chattels,  by  entering:  upon  any 
premises  wherever  the  same  may  be,  whether  in  this  county  or  State,  or  else- 
where, to  and  for  the  use  of  said  mortgagee  or  his  assigns.  And  if  the  moneys 
hereby  secured,  or  the  matterr.  to  be  done  or  performed,  as  above  specified, 
are  not  duly  paid,  done  or  performed  at  the  time  and  according  to  the  condi- 
tions above  set  forth,  then  the  said  mortgagee,  or  his  attorney  or  agent,  or 
his  executors,  administrators,  or  assigns,  may  by  virtue  hereof,  and  without 
any  suit  or  process,  immediately  enter  and  take  possession  of  said  goods  and 
chattels,  and  sell  and  dispose  of  the  same  at  public  or  private  sale,  and  after 
satisfying  the  amount  due,  and  all  expenses,  the  surplus,  if  anv  remain,  shall 
t»«  paid  over  to  said  mortgagor  or  his  assigns.     The  exhibition  of  this  mort* 
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gage  shall  be  sufficient  proof  that  any  person  claiming  to  act  for  the  moit- 
gagee  is  duly  made,  constituted,  and  appointed  agent  and  attorney  to  do  what- 
ever is  above  authorized. 

In  "Witness  Whereof,  The  said  mortgagor  has  hereunto  set  his  hand 
and  seal  this  day  of  in  the  year  of  our  Lord  one  thoo- 

jand  nine  hundred  and 

{Signature  0/ mortgagor.)    (Seal,) 

Signed,  Sealed^  and  Delivered  in  the  presence  of 

State  of  ~> 

County.  ) 
This  mortgage  was  acknowledged  before  me,  by  (fk4  fn0rt' 

gagor\  this  day  of  A.D.  19 

(243.) 

Mortgage  of  Personal  Property,  "with  Power  of  Sale- 
another  Form.. 

Know  all  Men  by  these  Presents,  That  I  {name  and  residence  of  mort' 
gagor)  in  consideration  of  the  sum  of  to  me  paid  by  {name  and 

residence  of  mortgagee)  the  receipt  whereof  is  hereby  acknowledged,  have 
granted,  bargained,  and  sold,  and  by  these  presents  do  grant,  bargain,  and 
sell  unto  the  said  {name  of  mortgagee)  the  following  named  and  described 
articles  of  personal  property  ;  that  is  to  say  {here  follows  the  list  or  schedule 
and  description  of  the  articles  mortgaged,  as  in  Form  240). 

To  Have  and  to  Hold,  All  and  singular,  the  said  goods  and  chattels, 
unto  the  said  {name  of  mortgagee)  and  his  executors,  administrators,  and 
assigns,  to  his  and  their  sole  use  forever.  And  I,  the  said  mortgagor,  for 
myself  and  my  executors  and  administrators,  do  covenant  to  and  with  the 
laid  mortgagee  and  his  executors,  administrators,  and  assigns,  that  I  am 
lawfully  possessed  of  the  said  goods  and  chattels,  as  of  my  own  property : 
that  the  same  are  free  from  all  incumbrances  ;  and  that  I  will,  and  my  exec- 
utors and  administrators  shall,  warrant  and  defend  the  same  to  the  said 
mortgagee  and  his  executors,  administrators,  and  assigns,  against  the  lawful 
claims  and  demands  of  all  persons. 

Provided  Nevertheless,  That  if  the  said  mortgagor,  or  his  executors  or 
administrators,  shall  well  and  truly  pay  unto  the  said  mortgagee,  or  his  exec- 
utors, administrators,  or  assigns,  the  sum  of  then  this  deed,  as 
also  a  certain  promissory  note  bearing  even  date  herewith,  signed  by  the 
said  mortgagor,  whereby  he  promises  to  pay  the  said  mortgagee  the  said  sum 
and  interest  at  the  time  aforesaid,  shall  both  be  void,  and  otherwise  they 
shall  remain  in  full  force  and  virtue. 

And  Provided  Also,  That  until  default  by  the  said  mortgagor  or  his 
executors  and  administrators,  in  the  performance  of  the  condition  aforesaid, 
or  of  some  part  thereof,  it  shall  and  may  be  lawful  for  him  or  them  to  keep 
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possession  of  the  said  granted  property,  and  to  u?e  and  enjoy  the  same  ;  but 
in  case  of  such  default,  or  if  the  same  or  any  part  thereof  shall  be  attached 
at  any  time  before  payment  as  aforesaid,  by  any  other  creditor  or  creditors 
of  the  said  mortgagor,  or  if  the  said  mortgagor,  his  executors  or  administra- 
tors, shall  attempt  to  sell  the  same  or  any  part  thereof  without  notice  to  the 
said  mortgagee  or  his  executors,  administrators,  or  assigns,  and  without  his 
or  their  assent  to  such  sale  in  writing  expressed  ;  or  shad  remove  the  same, 
or  any  part  thereof,  from  the  place  where  they  now  are,  without  such  notice 
and  assent,  then  it  shall  be  lawful  for  the  said  mortgagee,  his  executors, 
administrators,  or  assigns,  to  take  immediate  possession  of  the  whole  of  said 
granted  property  to  his  or  their  own  use,  and  to  sell  and  dispose  of  the  whole, 
or  of  so  much  of  said  granted  property  at  public  auction,  as  sliall  produce  a 
sum  of  money  sufficient  to  pay  and  discharge  the  above-mentioned  debt  or 
liability,  with  interest,  and  all  costs  and  charges  of  keeping  and  selling  the 
same,  and  all  just  and  equitable  liens  then  existing  thereon,  without  further 
notice  or  demand,  except  giving  day's  notice  of  the  time  and  place  of 

said  sale  to  said  mortgagor  or  his  legal  representatives  ;  and  after  the  said 
debt  or  liability,  with  interest,  costs,  charges,  and  liens,  shall  be  so  discharged 
and  satisfied,  the  surplus  of  the  money  arising  from  said  sale  and  the  resi- 
due of  said  granted  property,  shall  be  paid  and  restored  to  said  mortgagoi 
or  his  legal  representatives,  discharged  from  all  claim  under  this  mortgage. 

In  Testimony  "Whereof,  I  the  said  {name  of  mortgagor) 

have  hereunto  set  my  hand  and  seal  tliis  day  of  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and 

{Signatured)    (Seal.) 

Executed  and  Delivered  in  Presence  of 

ABSTRACT  OF  THE  LAWS  OF  THE  STATES  AND 
TERRITORIES   CONCERNING  CHAT- 
TEL MORTGAGES. 

ALABAMA. —  Personal  property  may  be  mortgaged,  but  to  be  good  against 
creditors  and  purchasers  without  notice,  the  mortgage  must  be  recorded  in  the 
county  where  the  grantor  lives,  and  also  in  the  county  where  the  property  is  at 
the  time  of  conveyance.  If  removed  to  another  county,  the  mortgage  must  be  re- 
corded there  within  three  months.  Mortgages  of  personal  property  usually  contain 
powers  of  sa,le,  and  are  foreclosed  according  to  the  provisions  of  the  mortgage. 

ARIZONAt  —  All  personal  property  may  be  mortgaged.  The  mortgage  must 
set  forth  tlie  residences  of  the  mortgagor  and  mortgagee,  the  sum  to  be  secured,  the 
rate  of  interest  to  be  paid,  and  when  and  where  payable,  and  both  parties  must  make 
affidavit  that  the  mortgage  is  bona  fide,  and  not  made  to  defraud  or  delay  creditors. 
The  mortgage,  with  the  affidavit  annexed,  must  be  recorded  in  the  county  where  the 
mortgagor  hves,  and  also  where  the  property  is  situated.  Foreclosure  by  notice  and 
sale.  Notice  must  be  served  on  mortgagor,  subsequent  purchasers  and  persons  hav- 
ing recorded  liens,  posted  in  three  public  places  in  the  county  for  ten  days,  and  pub- 
lished once  in  a  newspaper  in  the  county. 
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ARKANSAS. — Chattel  mortgages  must  be  acknowledged  before  some  person 
authorized  by  law  to  take  acknowledgments,  and  filed  or  recorded  in  the  county 
where  the  mortgagor  resides,  and  are  liens  on  the  property  mortgaged  only  from  such 
time.  If  filed  without  being  recorded,  the  lien  expires  in  one  year,  unless  within 
thirty  days  before  the  expiration  of  the  year  the  mortgagor  files  an  affidavit  showing 
his  interest  in  the  mortgaged  property  and  the  amount  due.  After  condition  broken, 
suit  may  be  brought  on  the  mortgage,  and  judgment  rendered  for  the  sale  of  the 
property  and  the  recovery  of  the  debt  against  the  defendant  personally.  If  the  prop- 
erty does  not  bring  two-thirds  of  the  appraised  value,  the  sale  may  be  postponed  for 
sixty  days,  unless  the  right  of  appraisal  is  expressly  waived  in  the  mortgage. 

CALIFORNIA. —  The  following  property  may  be  mortgaged  :  Locomotives 
and  rolling  stock  of  a  railroad  company,  steamboat  machinery,  and  machinery  used 
by  machinists,  foundrymen,  and  mechanics,  vessels  of  more  than  five  tons  burden, 
pianos  and  organs,  steam  engines  and  boilers,  mining  machinery,  printing  presses 
and  materials,  professional  libraries,  instruments  of  surgeons,  physicians,  surveyors, 
and  dentists,  and  the  instruments,  negatives,  and  fixtures  of  photograph  galleries, 
upholstery  and  furniture  and  household  goods,  oil  paintings,  pictures,  and  works  of 
art,  growing  crops,  wine,  fruit  brandy,  fruit  syrup,  or  sugar  and  apparatus  used  in 
the  manufacture  or  storage  of  the  same;  iron  and  steel  safes,  cattle,  horses,  mules, 
Bwine,  and  sheep,  harvesters'  threshing  outfits,  hay  presses,  and  farming  implements; 
abstract  systems,  books  and  papers  of  searchers  of  records,  raisins  and  dried  fruits 
cured  or  in  process,  boxes,  fruit  graders,  drying  trays,  and  fruit  ladders.  The  mort- 
gage is  void  against  creditors,  unless  accompanied  by  an  affidavit  of  all  the  parties 
that  it  is  made  in  good  faith  and  without  any  design  to  defraud  creditors,  and  unless 
it  is  acknowledged  and  recorded  in  the  same  manner  as  a  deed  of  real  property,  in  the 
office  of  the  recorder  for  the  county  where  the  mortgagor  resides,  and  also  where  the 
property  is  situated.  Chattel  mortgages  may  be  foreclosed,  as  in  the  case  of  pledges 
by  sale  after  demand;  the  mortgagee  must  give  notice  of  the  time  and  place  of  sale, 
which  must  be  by  public  auction  ;  or  he  may  foreclose  by  action,  and  the  court 
by  its  judgment  may  direct  a  sale  of  the  property. 

COLORADO. — The  property  must  be  delivered  to  the  mortgagee,  or  the  mort- 
gage acknowledged  and  recorded  in  the  county  where  the  property,  or  a  greater  part 
is,  and  it  is  then  valid  for  two  years  if  the  mortgage  debt  does  not  exceed  $2,500,  for 
five  years  if  the  debt  does  not  exceed  $20,000,  and  ten  years  for  larger  sums.  If  the 
amount  exceeds  $2,500  mortgagee  must  annually  file  a  sworn  statement  that  the 
mortgage  was  given  in  good  faith  to  secure  the  sum  mentioned  therein,  and  the 
amount  due.  Mortgage  for  less  than  $300  for  not  exceeding  six  months  may  be  filed 
without  being  recorded.  When  chattel  mortgages  are  in  form  of  trust  deeds,  they 
contain  a  power  of  sale  by  the  trustee  at  public  auction,  on  giving  certain  notice. 
Otherwise  there  is  no  statute  provision  in  regard  to  foreclosure.  After  default  the 
mortgagee  has  thirty  days  to  take  possession  of  the  property,  and  until  possession  is 
taken  mortgagor  has  right  to  redeem. 

CONNECTICUT. — Machinery,  engines,  or  implements  situated  or  used  in  any 
manufacturing  or  mechanical  establishment,  presses,  types,  etc.,  pertaining  fo  a  print- 
ing establishment,  household  furniture  used  in  housekeeping,  hay  in  a  building,  to- 
bacco in  the  leaf,  pianos,  organs,  and  melodeons,  and  any  instrument  used  by  a  band 
or  orchestra,  and  brick,  burned  or  unburned,  in  any  kiln  or  brickyard  may  be  mort- 


MORTGAGES  OF  PERSONAL  PROPERTY.  655 

gaged.  The  mortgage  must  be  executed,  acknowledged,  and  recorded  in  all 
respects  as  a  deed  of  land,  and,  on  breach  of  condition,  may  be  foreclosed  by 
order  of  court. 

DELAWARE.  —  Chattel  mortgages  must  be  acknowledged  and  re- 
corded within  ten  days,  and  the  lien  continues  for  five  years.  They  must  be 
renewed    every    three   years.     Mortgages    are    foreclosed    by    suit    in   court. 

DISTRICT  OF  COLUMBIA.  — Security  on  chattels  is  usually  taken 
by  deeds  of  trust,  which  must  be  recorded  within  twenty  days,  and  which 
usually  confer  on  the  trustee  power  to  sell  in  case  of  default  after  giving  no- 
tice  by   advertisement. 

FLORIDA.  —  The  property  mortgaged  must  be  delivered  to  the  mort- 
gagee, or  the  deed  must  be  executed  and  acknowledged  in  the  same  manner 
as  deeds  of  real  property  (see  Deeds,  etc.),  and  recorded  within  ninety  days 
in  the  office  of  records  for  the  county  where  the  property  is  at  the  time  of  the 
execution  of  the  mortgage.  The  mortgage  is  foreclosed  by  bill  in  equity  in 
the  circuit  court  for  the  county  where  the  property  is,  except  mortgages  for 
less  than  one  hundred  dollars,  which  may  be  foreclosed  in  a  justice's  court. 
When  a  mortgage  is  paid  in  full,  it  must  be  canceled  on  the  records  by  the 
mortgagee,  and  failure  to  do  so  for  thirty  days  after  written  demand  is  pun- 
ishable by  fine  or  imprisonment  or  both. 

GEORGIA.  —  The  mortgage  must  clearly  indicate  the  creation  of  the 
lien,  specify  the  debt  and  the  property  to  be  secured.  It  must  be  executed  in 
presence  of,  and  attested  or  proved  by  or  before,  a  notary  public  or  a  judge 
or  clerk  of  court,  and  recorded  within  thirty  days  in  the  county  where  the 
mortgagor  resides,  and  in  the  county  where  the  property  is;  but  record  at  any 
time  is  due  notice.  In  order  to  foreclose,  the  mortgagee  must  go  before  some 
officer  of  the  State  authorized  to  administer  oaths  (or  a  commissioner  for 
Georgia,  if  he  be  a  non-resident),  and  make  an  affidavit  of  the  amount  dlie, 
and  that  the  mortgagor,  if  a  resident  of  the  State,  resides  in  the  county  where 
the  foreclosure  is  made,  which  affidavit  shall  be  affixed  to  the  mortgage,  and 
the  mortgage  filed  in  the  office  of  the  clerk  of  the  superior  court  for  the 
county  where  the  mortgagor  resides;  and  the  clerk  shall  thereupon  issue  an 
execution  directing  the  sale  of  the  property.  The  sheriff  shall  levy  on  the 
property,  and  after  advertising  weekly  for  four  weeks,  may  sell  the  same. 
When  the  debt  is  not  over  one  hundred  dollars,  the  proceedings  may  be  before 
a  justice  of  the  peace,  who  may  issue  execution  after  notice  to  the  mortgagor, 
and  the  constable  may  sell  after  advertising  sale  in  three  or  more  public 
places   in    his   district. 

IDAHO.  — Mortgages  of  personal  property  must  state  the  residence  of 
the  mortgagor  and  mortgagee,  the  sum  to  be  secured,  rate  of  interest,  and 
when  and  where  payable,  and  the  mortgagor  must  acknowledge  the  instru- 
ment and  make  affidavit  that  the  mortgage  is  bona  fide,  and  made  without  de- 
sign to  defraud  or  delay  creditors.  The  mortgage  and  affidavit  attached 
must  be  recorded  in  the  county  where  the  mortgagor  resides,  and  also  in 
that  in  which  the  property  is  situated.  Foreclosure  may  be  by  action,  or  the 
mortgaged  property  may  be  sold  at  sheriff's  sale. 

ILLINOIS. —  Mortgages  of  personal  property  are  not  valid  unless  the 
property  is  delivered  to  the  mortgagee,  or  unless  the  instrument  is  acknowl- 
edged before  a  proper  officer,  and  recorded  in  the  countv  where  he  resides, 
or  if  he  is  a  non-resident,  in  the  county  where  the  property  is.  The  lien  ex- 
pires in  tliree  years  from  the  date  of  record  unless  within  thirty  days  before 
the  expiration  of  three  years,  or  the  maturity  of  the  debt,  the  parties  file 
with  the   recorder   and   with   the   justice   upon   whose   docket  the   acknowledg- 
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meat  was  recorded,  or  his  successor,  an  affidavit  setting  forth  the  interest  of 
the  mortgagee  in  the  property,  the  amount  unpaid  and  when  due,  by  which 
the  lien  is  extended  for  one  year  longer  from  the  filing  thereof,  or  until  the 
maturity  of  the  debt  not  to  exceed  one  year.  After  default,  the  mortgage 
must  be  at  once  foreclosed,  or  the  lien  will  be  lost.  Chattel  mortgages  usually 
contain  a  power  of  sale  and  may  be  foreclosed  in  accordance  therewith,  ex- 
cept mortgages  on  necessary  household  goods,  wearing  apparel,  or  me- 
chanics' tools,  which  can  be  foreclosed  only  in  a  court  of  record.  A  mort- 
gage by  a  married  man  or  woman  on  household  goods  is  not  valid  unless 
joined  in  by  wife  or  husband. 

INDIANA.  —  If  the  goods  are  not  delivered,  the  mortgage  must  be  ac- 
knowledged in  the  same  manner  as  deeds  of  real  property,  and  recorded  with- 
in ten  days  in  the  county  where  the  mortgagor  lives,  or  if  he  be  a  non-res- 
ident in  the  county  where  the  property  is.  There  is  no  strict  foreclosure. 
The  mortgagee  is  entitled  to  possession  of  the  property  on  breach  of  the  con- 
dition, and  may  bring  an  action  to  recover  the  same,  but  the  equity  of  re- 
demption of  the  mortgagor  can  be  extinguished  only  by  public  sale  after 
proper  notice,  or  by  sale  on  foreclosure  proceedings.  Mortgage  of  household 
goods  must  be  foreclosed  by  suit. 

IOWA.  —  The  mortgage  is  not  valid  unless  it  is  in  writing,  signed, 
acknowledged  and  recorded  in  the  county  where  the  holder  of  the  property 
resides.  Chattel  mortgages  for  the  payment  of  money  only,  and  in  which  the 
time  of  payment  is  fixed,  may  be  foreclosed  by  notice  and  sale.  The  notice 
must  contain  a  full  description  of  the  property,  and  the  time  and  place  of 
sale,  with  the  terms  of  the  same,  such  notice  to  be  served  on  the  mortgagor 
and  purchasers  from  him,  and  on  all  persons  having  recorded  liens  subse- 
quent to  the  mortgagor,  and  afterwards  published  in  the  same  manner  as  in 
case  of  sale  of  property  on  execution.  Mortgage  of  property  exempt  from 
execution  must  be  signed  by  both  husband  and  wife. 

KANSAS.  —  Unless  the  property  be  delivered  to  the  mortgagee,  the 
mortgage,  or  a  copy  of  it,  must  be  deposited  in  the  office  of  the  register  of 
deeds  for  the  county  where  the  mortgagor  resides,  or  where  the  property  is 
if  he  is  a  non-resident,  and,  in  order  to  preserve  the  lien,  an  affidavit  must  be 
filed  within  thirty  days  of  the  expiration  of  each  two  years  by  the  mortgagee, 
stating  that  his  interest  is  a  continuing  one,  and  the  amount  then  due.  After 
condition  broken,  the  mortgagee  or  his  assignee  may  proceed  to  sell  the  mort- 
gaged property,  or  so  much  thereof  as  is  necessary  to  satisfy  the  mortgage, 
having  first  given  notice  of  the  time  and  place  of  the  sale  by  written  or  printed 
handbills  posted  in  at  least  four  different  places  in  the  township  or  city  in 
which  the  property  is  to  be  sold,  at  least  ten  days  before  the  sale,  or  if  the 
mortgage  so  provides  he  may  sell  at  private  sale.  Mortgage  of  exempt  prop- 
erty' must  be  signed  by  husband  and  wife  jointly.  Promissory  notes  and 
other  written  instruments  evidencing  conditional  sale  of  personal  property 
retaining  title  in  vendor  until  price  is  paid  in  full  are  subject  to  the  same 
provisions  as  to  record,  etc.,  as  chattel  mortgages. 

KENTUCKY.  —  Chattel  mortgages  must  be  acknowledged,  and  re- 
corded in  the  office  of  the  clerk  of  the  court  for  the  county  where  the  mort- 
gagor resides.  They  may  be  foreclosed  by  bill  in  equity.  If  the  mortgagee 
takes  possession  for  foreclosure,  the  mortgagor  has  five  years  to  redeem. 

LOUISIANA.  —  Chattel  mortgages  are  unknown. 

MAINE.  —  Mortgages  of  personal  property  are  not  valid  unless  the 
property  is  delivered,  or  the  mortgage  is  recorded  by  the  clerk  of  the  town 
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resides,  or  if  he  is  a  non-resident,  in  the  town  where  the  property  is  wlien  the  mort- 
gage  is  made.  After  condition  broken,  the  mortgagee  or  his  assignee  may  give  the 
mortgagor  written  notice  of  his  intention  to  foreclose,  by  leaving  a  copy  thereof  with 
the  mortgagor,  or,  if  he  is  absent  from  the  State,  by  leaving  such  copy  at  his  last  and 
usual  place  of  abode,  or  by  publishing  a  copy  once  a  week,  for  three  successive  weeks, 
tn  one  of  the  principal  papers  of  the  town  wliere  tlie  mortgage  is  recorded.  The 
h^tice,  with  an  affidivit  of  service,  or  copy  of  the  publication,  must  be  recorded 
where  the  mortgage  is  recorded,  and  all  right  of  redemption  is  forfeited  in  sixty 
days  after  such  notice  is  recorded.  If  the  mortgagee  is  a  non-resident,  he  must  re- 
c.:ird  with  such  notice  his  appointment  of  an  agent  in  the  same  town,  to  whom  ten- 
der or  payment  may  be  made.  Notes  given  for  the  purchase  of  property,  witli  the 
proviso  that  it  shall  remain  the  property  of  the  payee  until  paid,  are  subject  to  the 
same  provisions  as  to  record  and  foreclosure  as  chattel  mortgages. 

MARYLAND. —  Mortgages  and  bills  of  sale  must  contain  the  names  of  the 
parties,  the  consideration,  and  a  description  of  the  property  mortgaged,  and  an  affi- 
darit  by  the  mortgagee  that  the  consideration  named  is  true  and  bona  fide  ^%  s^X. 
forth,  and  that  the  mortgagor  has  not  been  required  to  pay  the  mortgage  tax;  they 
musi  be  signed,  sealed,  dated,  and  acknowledged,  and  recorded  in  the  county  or 
city  \vhere  the  vendor  resides  within  twenty  days  after  the  date  of  the  mortgage. 
The  ri.ortgage  may  be  foreclosed  by  sale  under  the  supervision  of  a  court  of  equity. 

MASSACHUSETTS.— Chattel  mortgages  need  not  be  under  seal  nor  ac- 
knowledged. They  must  be  recorded  within  fifteen  days  after  date  on  the  records 
of  the  city  or  town  where  the  mortgagor  resides,  and  also  in  the  city  or  town  in 
which  he  principally  transacts  his  business.  If  a  non-resident,  the  mortgage  must 
be  recordecr  in  the  city  or  town  where  the  property  is.  If  it  requires  to  be  twice  re- 
corded, the  second  record  will  be  good  if  made  within  ten  days  after  the  first.  A 
record  not  made  within  the  time  specified  is  of  no  effect.  The  mortgagee  or  his 
assigns,  after  condition  broken,  may  give  to  the  mortgagor  written  notice  of  his  in- 
tention to  foreclose  the  same,  which  notice  shall  be  served  by  leaving  a  copy  with  the 
mortgagor,  or  person  in  possession  of  the  property  claiming  the  same,  or  by  publishing 
it  at  least  once  a  week,  for  three  successive  weeks,  in  one  of  the  principal  newspapers 
published  in  the  town  or  city  where  the  mortgage  is  properly  recorded,  or  where  the 
property  is  situated.  The  notice,  with  an  afifidavit  of  service,  shall  be  recorded 
wherever  the  mortgage  is  recorded.  Unless  the  mortgagor  tenders  payment  of  the 
amount  due  within  sixty  days  after  such  record  the  right  to  redeem  will  be  foreclosed. 
If  the  mortgage  contain  a  power  of  sale,  the  property  may  be  sold  in  accordance  with 
its  terms. 

MICHIGAN. — If  not  accompanied  by  delivery  of  the  property  mortgaged,  the 
mortgage  or  a  copy  thereof  must  be  recorded  in  the  office  of  the  clerk  of  the  city  or 
town  where  the  mortgagor  resides,  or,  if  he  be  a  non-resident,  where  the  property  is, 
and,  within  thirty  days  before  the  expiration  of  each  year,  the  mortgagee  must  file 
an  affidavit  setting  forth  his  interest  in  the  property.  There  are  no  statute  provisions 
in  regard  to  foreclosure.  Each  mortgage  should  contain  provisions  as  to  its  own 
foreclosure,  which  will  be  carried  into  effect.  In  the  absence  of  yich  provisions, 
foreclosure  will  be  by  proceedings  in  chancery.  A  mortgage  may  be  made  to  cover 
goods  purchased  to  replace  the  stock  originally  mortgaged. 
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MINNESOTA.  —  The  mortgage  must  be  made  in  good  faith  and  not 
for  the  purpose  of  hindering,  delaying,  or  defrauding  creditors.  It  must 
either  be  attested  by  two  witnesses,  acknowledged  and  recorded  in  the  clerk's 
oftce  of  the  town  where  the  property  is  situated  or,  if  not  so  attested  and  re- 
corded, tlie  mortgagee  must  have  immediate  possession  of  the  goods  or  prop- 
erty and  maintain  such  possession  until  the  debt  is  paid.  The  lien  continues 
for  six  years  from  the  date  of  filing,  or,  if  debt  is  not  then  due,  for  two  years 
after  maturity.  Mortgage  of  exempt  property  must  be  executed  by  both  hus- 
band and  wife.  Foreclosure  must  be  by  public  sale  in  the  county  where  the 
property  is  or  the  mortgage  filed.  Notice  of  sale  containing  names  of  mort- 
gagor, mortgagee,  and  assigrvee,  of  any,  date  of  mortgage,  nature  of  default 
and  amount  due,  description  of  the  property,  time  and  place  of  sale  and  name 
of  person  foreclosing,  must  be  served  upon  person  in  possession  of  the  prop- 
erty and  mortgagor,  if  in  the  county,  and  posted  in  three  public  places  in 
the  county  at  least  ten  days  before  the  sale.  Person  foreclosing  must  within 
three  days  after  sale  file  in  the  office  where  the  mortgage  is  filed  a  report,  un- 
der oath,  of  foreclosure  proceedings,  specifying  property  sold,  amount  received, 
account  of  costs  and  expenses  and  of  the  disposition  of  proceeds  and  amount 
applied  on  mortgage  debt.  Property  sold  may  be  redeemed  within  two 
days   after   sale. 

MISSISSIPPI. — Mortgages  of  personal  property  must  be  acknowl- 
edged, and  recorded  in  the  office  of  the  clerk  of  the  court  of  chancery  for 
the  county  where  the  property  is,  and  are  notice  to  third  parties  from  the 
date  of  record.  The  mortgage  should  contain  provisions  as  to  foreclosure, 
sale,  etc.,  and  may  be  foreclosed  in  accordance  with  the  terms  expressed  in 
the    same. 

MISSOURI.  —  Mortgages  are  usually  in  form  of  deed  of  trust  with 
power  of  sale.  Unless  the  property  is  delivered,  the  mortgage  must  be  ac- 
knowledged or  proved  and  recorded  in  the  county  where  the  mortgagor  re- 
sides, or,  if  he  be  a  non-resident,  where  the  property  is.  Mortgages  with 
power  of  sale  may  be  foreclosed  in  accordance  with  such  power,  and  such  sale 
bars  the  right  of  redemption.  All  mortgages  in  which  the  debt,  exclusive 
of  interest  does  not  exceed  one  hundred  dollars,  may  be  foreclosed  by  sale 
of  the  property  by  the  mortgagee,  he  first  giving  sixty  days'  notice  after  de- 
fault that  the  property  will  be  sold,  and  thirty  days'  notice  of  the  time  and 
place  of  sale.  All  other  mortgages  may  be  foreclosed  by  petition  to  the 
circuit  court. 

MONTANA. — A  chattel  mortgage  must  be  accompanied  by  an  affidavit 
of  the  parties  that  it  is  made  in  good  faith  to  secure  the  amount  named  there- 
in, and  without  design  to  hinder  or  delay  creditors,  and  must  be  acknowl- 
edged and  filed  in  the  office  of  the  recorder  of  deeds  of  the  county  where  the 
mortgagor  resides,  or  if  he  be  a  non-resident,  where  the  property  is  situated, 
and  is  good  for  one  year  and  sixty  days  from  the  date  of  filing,  but  may  be 
renewed  for  a  period  not  exceeding  one  year  by  filing  an  affidavit  at  or  be- 
fore maturity  of  debt,  showing  names  of  mortgagor  and  mortgagee,  date  of 
filing,  amount  of  debt  secured  and  amount  then  due,  and  that  mortgage  was 
not  made  or  renewed  to  hinder,  delay,  or  defraud  creditors  or  subsequent 
mortgagees.  Foreclosure  is  the  same  as  in  the  case  of  mortgages  of  real 
property,  but  the  mortgage  may  contain  a  clause  authorizing  the  sheriff  to 
sell  the  property  on  default,  in  which  case  he  may  sell  in  the  manner  specified 
in  the  mortgage  without  further  legal  proceedings. 
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NEBRASKA. —  The  property  must  be  delivered,  or  else  the  mortgage,  or  a 
copy,  filed  in  the  office  of  the  county  clerk  of  the  county  where  the  mortgagor  resides, 
or,  if  he  be  a  non-resident,  where  the  property  is  situated,  and  ceases  to  be  valid  as 
against  creditors,  etc.,  after  live  years  from  date  of  filing.  A  mortgage  with  power 
of  sale  may  be  foreclosed  by  giving  at  least  twenty  days'  notice  of  the  time  and  place 
of  sale.  The  notice  shall  specify  the  mortgage,  parties,  the  amount  due,  and  descrip- 
tion of  the  property,  and  time  and  place  of  sale,  and  shall  be  published  in  some 
newspaper  in  the  county  where  the  property  is,  or,  if  no  newspaper  is  published  in 
said  county,  then  by  posting  up  notice  in  at  least  five  public  places  in  the  county, 
two  of  which  shall  be  in  precinct  where  sale  is  to  take  place.  The  sale  shall  be  by 
public  auction.  If  the  mortgage  contains  no  power  of  sale,  it  may  be  foreclosed  by 
action.  Mortgage  of  houseliold  goods  must  be  signed  and  acknowledged  by  both 
husband  and  wife. 

NEVADA. —  Chattel  mortgages  are  allowed  for  sums  not  less  than  one  hun- 
dred dollars.  Unless  property  is  delivered  to  mortgagee,  the  mortgage  must  be  re- 
corded in  the  office  of  the  recorder  of  county  where  the  mortgagor  resides  and  also 
where  property  is  situated  and  be  accompanied  by  affidavit  of  both  parties  that  mort- 
gage is  made  in  good  faith  for  debt  actually  owed  by  mortgagor,  the  amount  and 
character  of  debt,  and  that  same  is  not  made  to  hinder,  delay,  or  defraud  creditors. 
Foreclosure  is  by  action  and  decree  for  sale  of  property. 

NEW  HAMPSHIRE.—  Possession  must  be  delivered  to  and  retained  by  the 
mortgagee,  or  the  mortgage  recorded  with  the  clerk  of  the  town  where  the  mortga- 
gor resides,  or  if  the  mortgagor  resides  out  of  the  State,  in  the  town  where  the  prop- 
erty is  situated.  Botli  parties  must  make  affidavit  that  the  mortgage  is  made  in  good 
faith,  and  to  secure  an  existing  debt.  The  mortgagee,  at  any  time  after  thirty  days 
from  the  time  the  condition  is  broken,  may  sell  the  mortgaged  property  at  auction, 
notice  of  the  time,  place,  and  purposes  of  the  sale  being  posted  at  two  or  more  public 
places  in  the  town  in  which  the  sale  is  to  be,  at  least  four  days  prior  thereto.  The 
mortgagee  shall  notify  the  mortgagor  at  least  four  days  prior  to  the  sale.  He  may 
purchase  at  such  sale,  and  the  mortgagor  may  redeem  at  any  time  before  the  sale. 

NEW  JERSEY. — Unless  accompanied  by  delivery  of  the  property,  the  mort- 
gage must  be  acknowledged  and  it  or  a  copy  thereof,  together  with  an  affidavit  of 
the  holder  of  the  mortgage,  stating  the  consideration,  and,  as  nearly  as  possible,  the 
amount  due  and  to  become  due  thereon,  must  be  filed  in  the  clerk's  office  for  the 
county  where  tlie  mortgagor  resides,  or,  if  he  is  a  non-resident,  in  the  county  wliere 
the  property  is.  If  there  is  a  registry  of  deeds  in  the  county,  tlie  mortgage  must  be 
filed  in  such  registry.  After  acquired  property  may  l)e  included  in  the  mortgage. 
Foreclosure  is  usually  enforced  by  sale  conducted  in  the  same  manner  as  sales  of 
personal  property  taken  under  execution.  Foreclosure  may  also  be  made  by  suit 
in  equity.  Five  days'  notice  in  writing,  stating  amount  due,  must  be  given  before 
foreclosure  of  mortgage  on  household  goods. 

NEW  MEXICO. — A  mortgage  of  personal  property  must  be  acknowledged  and 
recorded  in  the  office  of  the  recorder  of  the  county  where  the  property  is  situated  : 
and  every  year  thereafter,  within  thirty  days  of  the  expiration  thereof  the  mortgagee 
must  file  with  the  mortgage  an  affidavit  showing  his  interest  in  the  mortgaged  prop- 
erty, and  the  amount  due  thereon.     After  condition  broken,  the  mortgagee  may  sell 
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the  property,  or  so  much  thereof  as  may  be  necessary,  after  publishing  no- 
tice of  sale  for  four  weeks  in  newspaper  in  the  county  where  the  property  is 
situated. 

NEW  YORK.  —  The  mortgage,  or  a  true  copy,  must  be  filed  in  the 
office  of  the  city  clerk  of  the  city  or  town  where  the  mortgagor  resides,  or, 
if  a  non-resident,  where  the  property  is,  unless  the  office  of  the  county  clerk 
or  register  is  in  such  city  or  town,  in  which  case  it  must  be  filed  therein ;  and 
every  year,  within  thirty  days  before  the  expiration  of  the  same,  the  mort- 
gagee must  file  a  copy  of  the  mortgage  and  an  affidavit  showing  his  interest 
in  the  property,  or  a  statement  describing  the  mortgage,  the  date  and  place 
of  record,  and  the  interest  of  the  mortgagee  therein.  The  mortgagee  may 
take  possession  of  the  propertj'  after  condition  is  broken,  and  sell  the  same 
either  at  private  sale  or  by  public  auction.  It  is  customary  to  give  three 
day's  public  notice  if  the  sale  is  by  auction,  and  the  mortgagor  may  re- 
deem at  any  time  before  the  sale,  but  not  after.  If  the  mortgage  contains 
terms  of  provisions  as  to  foreclosure,  sale,  etc.,  the  foreclosure  will  be  gov- 
erned by  them.  Mortgage  on  canal  craft  must  be  filed  in  comptroller's 
office  and  is  valid  as  long  as  debt  is  enforcible. 

NORTH  CAROLINA.  —  Mortgages  and  conditional  sales  are  not 
valid  unless  recorded  in  the  county  where  the  mortgagor  resides,  or,  if  he  is 
a  non-resident,  in  the  county  where  the  property  is.  On  breach  of  condition, 
if  the  mortgage  contain  a  power  of  sale,  the  mortgagee  may  proceed  to  sell 
at  auction,  first  giving  twent>'  days'  notice  at  the  court-house  door  as  well  as 
in  the  manner  prescribed  by  the  mortgage  itself;  or  the  foreclosure  may  be 
made  by  suit  in  court.  If  household  furniture  be  mortgaged  mortgagor's 
wife  must  join. 

NORTH  DAKOTA.  —  Unless  the  mortgagor's  acknowledgment  is 
taken,  a  chattel  mortgage  must  be  in  writing  subscribed  by  the  mortgagor  in 
the  presence  of  two  witnesses,  who  must  sign  as  such,  and  be  recorded  in 
the  office  of  the  register  of  deeds  of  the  county  in  which  the  property  is  sit- 
uated and  is  good  for  three  years.  A  proviso  that  the  mortgage  shall  cover 
after  acquired  property'  is  valid.  It  may  be  renewed  within  ninety  days 
before  the  expiration  of  three  years  from  date  of  filing  by  filing  in  the  office 
of  the  register  of  deeds  a  copy  of  the  mortgage  with  a  statement  of  the  bal- 
ance then  due,  duly  subscribed  and  sworn  to  by  the  mortgagor  or  his  ageni 
or  attorney.  Foreclosure  may  be  by  action,  or,  if  containing,  a  power  of  sale, 
it  may  be  by  public  sale  on  six  days'  notice  if  published  in  a  newspaper,  or 
ten  days  if  posted.  By  giving  notice  at  sale  mortgagor  may  redeem  in  five 
days. 

OHIO.  —  If  the  property  is  not  delivered,  the  mortgage  is  absolutely 
void,  unless  it  is  deposited  with  the  county  recorder  of  the  county  where  the 
mortgagor  resides,  or  if  he  is  not  a  resident,  then  of  the  county  wherein  the 
property  is  situated  when  the  mortgage  is  executed,  to  be  kept  by  him  for 
the  inspection  of  all  persons  interested.  The  part>-  depositing  the  instrument 
may  at  his  own  expense  have  it  recorded  by  such  county  recorder.  The  mort- 
gagee must  file  under  oath  a  statement  of  his  claim  in  dollars  and  cents,  and 
that  it  is  unpaid;  and  a  copy  of  the  mortgage  and  affidavit  must  be  filed 
within  thirty  days  before  the  expiration  of  each  year  thereafter.  There  are 
no  provisions  in  regard  to  foreclosure  of  chattel  mortgages  as  distinguished 
from  other  mortgages.  Any  provisions  or  terms  in  the  mortgage  would  be 
carried  into  effect.  The  mortgagor  is  entitled  to  possession  and  use  of  the 
property.  After  acquired  property  must  be  reduced  to  possession  by  the 
mortgagee   in   order  to  be  covered  by  the   mortgage. 

OKLAHOMA.  —  Mortgage  must  be  signed  by  mortgagor  in  presence 
of  two  witnesses,  and  it  or  a  true  copy  must  be  deposited  in  office  of  register 
of  deeds  of  county  where  mortgagor  lives  or  if  a  non-re§ident,  in  county 
where    the    property    is,    and    is    good    for    three    years    from    date    of    filing, 
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but  may  be  extended  by  filing  within  tliirty  days  before  tlie  expiration 
of  the  three  years  a  copy  of  mortgajz;e  and  affidavit  of  amount  still  due. 
Foreclosure  may  be  by  suit,  or,  under  certain  conditions  by  sale  after  ten 
days'  notice. 

OREGON. —  Mortgages  of  per^^^onal  property  must  be  executed,  ac- 
knowledged, and  recorded  in  the  same  manner  as  conveyances  of  real  estate 
(see  Deeds).  Every  such  mortgage  is  void  against  si.ibsequent  purchasers  in 
good  faith,  unless  there  has  been  immediate  delivery  and  a  change  of  pos- 
session, or  unless  it  has  been  duly  recorded.  After  condition  broken,  the 
mortgagee  is  entitled  to  possession,  and  he  may  recover  the  same  by  suit. 
Tlie  mortgage  may  pro%ide  how  it  shall  be  foreclosed,  in  which  case  that 
method,  and  no  oti'.er,  shall  be  fnl!ov>ed.  In  the  absence  of  any  other  pro- 
vision, foreclosure  is  by  action,  but  where  the  consideration  is  less  than  five 
hundred  dollars,  tie  property  may  be  sold  by  a  sheriff  or  constable  on  the 
written  refjuest  of  the  mortgagee. 

PENNSYLVANIA. —  Lea-es  of  coliieries,  manufactories,  mines,  and 
other  premises  \vith  the  buildings  and  machinery,  may  be  mortgaged,  also 
iron  ore,  manufactured  iron,  boilers,  er^gines,  oil,  gas,  and  artesian  v.ell  sup- 
plies, petroleum,  roofing  and  manufactured  slate,  asphaltum,  and  cement, — 
in  these  latter  cases  for  sums  not  less  than  one  hundred  dollars, —  provided 
the  mortgage  is  recorded  in  the  same  manner  as  deeds  of  real  estate.  With 
these  exceptions,  no  mortgages  of  persona!  property  are  authorized  by  stat- 
ute. The  mortgage  must  be  made  in  form  prescribed  by  statute,  and  prop- 
erly acknowledged  and  recorded.  Loans  on  personal  security  are  mere 
pledges,  and  the  lender  must  take  possession  of  the  property  pledged. 

RHODE  ISLAND. — Unless  the  propertv  is  delivered  to  the  mort- 
gagee, the  mortgage  must  be  recorded  within  five  days,  in  the  office  of  the 
clerk  of  the  town  where  the  mortgagor  resides,  or  where  the  property  is,  if 
he  be  a  non-resident.  The  mortgagee  may  take  possession  after  condition 
broken.  If  there  are  aiiv  provisions  in  the  instrument,  the  propert>"  may 
be  sold  in  accordance  therewith.  Redemption  at  law  may  be  had  at  any  time 
within  sixty  days  after  breach,  unless  the  property  has  been  sold  as  above. 
The  equitj'  may  be  foreclosed  by  bill  of  equity. 

SOUTH  CAROLINA. —  Property  mortgaged  must  be  described  in 
writing  or  typewriting,  not  printing,  on  the  face  of  the  mortgage.  Tlie 
morigaj.e  must  be  proved  by  affidavit  of  a  suLscribing  witness  and  recorded 
within  forty  days  in  the  office  of  tl.e  register  of  mesne  con,  eyances  if  in  the 
counties  of  Charleston  or  Grenville,  eleewhere  with  the  clerk  of  the  court  of 
common  pleas  of  the  county  where  tlie  mortgagor  resides;  or,  if  he  be  a 
non-resident,  where  tlie  property  is  situated.  Mortgages  of  stock  in  fade 
are  valid  and  cover  after  required  property  substituted  for  goods  sold.  Re- 
cording after  forty  days  is  notice  only  as  to  subsecjuent  creditors  or  pur- 
chasers. Foreclosure  by  sale  after  notice  posted  for  fifteen  days  in  three 
public  places  in  the  county  where  the  property  is,  one  of  which  shall  be  the 
courthouse  door,  or  after  publication  for  two  weeks  in  the  county  where  the 
mortgagee   resides,  unless   the   mortgagee  has  otherwise   agreed   in   writing. 

SOUTH  DAKOTA.  —  Mortgage  must  be  in  writing  subscribed  by  the 
mortgagor  in  the  presence  of  two  witness^^es,  who  must  sign  as  such,  and  be 
filed  in  the  office  of  the  register  of  deeds  of  the  county  in  which  the  property 
is  situated.  No  acknowledgment  is  necessary.  It  must  bear  a  certificate 
signed  by  the  mortgagor  that  he  has  received  from  the  mortgagee  a  true 
copy  of  the  mortgage.  It  is  good  for  three  \ears  from  tl;e  date  of  filing,  but 
may  be  extended  within  thirty  days  before  the  expiration  of  said  three  \ears 
by  filing  in  the  office  of  tlie  register  of  deeds  a  copy  of  the  mortgage  with  a 
sworn  statement  of  the  a^T^o-ipf  flcn  (Sv.t.  Foreclosure  mav  be  bv  action,  or 
on  six  days'   notice  by  publication   in   a   newspaper   nearest  the  place  of  sale. 
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TENNESSIEE. —  Mortgages  must  be  acknowledged  or  proved  and  registered 
in  the  county  where  the  mortgagor  resides,  or,  if  he  be  a  non-resident,  where  the 
property  is  situated.  If  the  mortgage  contain  a  power  of  sale,  it  may  be  foreclosed 
in  accordance  therewith;  if  not,  it  is  foreclosed  by  bill  in  equity. 

TEXAS. — A  chattel  mortgage  must  be  filed  in  the  office  of  the  clerk  of  the 
county  where  the  mortgagor  resides,  or,  if  a  non-resident,  where  the  property  is  situ- 
ated. It  is  foreclosed  by  suit,  and  the  property  is  sold  under  decree  of  the  court. 
If  the  property  is  removed  from  the  county  without  the  mortgagee's  consent,  the 
latter  is  entitled  to  immediate  possession  and  sale,  whether  the  debt  is  due  or  not. 

UTAH. — A  chattel  mortgage  must  be  accompanied  by  an  affidavit  of  the  par- 
ties that  it  is  made  in  good  faith  to  secure  the  sum  named,  and  not  intended  to  hinder 
or  delay  creditors,  and  must  be  witnessed,  acknowledged,  and  recorded  in  the  county 
where  the  mortgagor  resides,  or,  if  he  be  a  non-resident,  where  the  property  is  situated. 
Within  thirty  days  before  the  expiration  of  each  year  an  affidavit  of  the  mortgagee, 
or  his  agent,  showing  his  interest  in  the  property  and  the  amount  due  must  be  filed. 
No  mortgage  is  valid  for  more  than  five  years.  If  it  contain  a  power  of  sale,  it  may 
be  foreclosed  by  the  sale  of  the  property  without  legal  proceedings,  provided  certain 
statutory  provisions  as  to  notice,  etc.,  are  complied  with;  otherwise  the  foreclosure 
will  be  by  suit. 

VERMONT. — Mortgages  of  personal  property  must  be  recorded  in  the  office 
of  the  clerk  of  the  town  where  the  mortgagor  resides,  or,  if  he  be  a  non-resident, 
where  the  property  is  situated,  and  must  be  accompanied  by  an  affidavit,  subscribed 
by  the  mortgagor  and  mortgagee,  that  the  mortgage  is  made  for  the  purpose  of  se- 
curing the  debt  specified  in  the  condition  thereof,  and  for  no  other  purpose  whatever, 
and  that  the  same  is  a  just  debt,  honestly  due,  and  owing  to  the  mortgagee.  At  any 
time  after  thirty  days  from  the  time  of  condition  broken,  the  mortgagee  may  cause 
the  property  to  be  sold  at  public  auction  by  a  public  officer  in  the  town  where  the 
mortgagor  resides,  or  where  the  property  is  situated,  provided  notice  of  the  time, 
place,  and  purpose  of  the  sale  has  been  posted  in  two  or  more  public  places  in  such 
town  ten  days  previously,  and  ten  days'  notice  in  writing  given  to  the  mortgagor. 
Any  surplus  is  paid  to  the  mortgagor,  or  applied  on  subsequent  mortgages,  if  there 
be  any  such.  The  officer  must  make  return  of  his  doings  to  be  filed  and  recorded 
when  the  mortgage  is  recorded. 

VIRGINIA. — Chattel  mortgages  are  executed,  acknowledged,  and  recorded  in 
the  same  manner  as  deeds  of  real  estate  (see  Deeds).  Chattel  mortgages  are  usually 
given  as  deeds  of  trust,  in  which  case  they  may  be  foreclosed  by  the  trustee  according 
to  the  terms  of  the  mortgage,  without  the  intervention  of  the  courts. 

WASHINGTON. — A  mortgage  of  personal  property  must  be  accompanied  by  the 
affidavit  of  mortgagor  that  it  is  made  in  good  faith,  and  without  design  to  hinder,  delay, 
or  defraud  creditors,  and  must  be  acknowledged  and  recorded  in  the  same  manner  as 
a  deed  of  real  estate.  The  mortgagee  may  take  possession  of  the  property  on  default, 
or  previously  if  he  has  reasonable  ground  to  believe  that  the  security  is  endangered, 
and  may  have  it  sold  by  the  sheriff.  Notice  of  the  time  and  place  of  sale  and  amount 
dtie  must  be  served  on  the  mortgagor,  and  like  notice  must  be  given  of  the  sale  as  of 
sales  on  execution.  If  the  right  to  foreclose  or  amount  due  is  disputed,  the  proceedings 
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may  be  transferred  to  the  district  court,  or  the  foreclosure  may  be  made  by  suit  in 
court  in  the  first  instance. 

"WEST  VIRGINIA. — Chattel  mortgages  require  the  same  formalities  as  deeds 
of  real  estate,  must  be  executed  under  seal  or  scroll,  acknowledged,  or  else  proved 
by  two  witnesses,  and  recorded  in  the  county  where  the  property  is.  Chattel  mort- 
gages are  seldom  used,  and  are  foreclosed  in  court  of  equity  after  decree.  Deeds  of 
trust  usually  take  their  place,  and,  after  default,  the  trustee  may  sell  the  property, 
after  due  notice,  without  recourse  to  the  courts. 

"WISCONSIN.— The  mortgage,  or  a  copy,  is  to  be  filed  in  the  office  of  the  clerk 
of  the  town,  city,  or  village  where  the  mortgagor  resides,  or  if  he  is  a  non-resident, 
where  the  property  is  ;  and  every  two  years,  within  thirty  days  before  the  expiration 
thereof,  the  mortgagee  must  file  an  affidavit  showing  his  interest  in  the  mortgaged 
property.  After  condition  broken,  the  mortgagee  may  take  possession  of  the  prop- 
erty and  at  the  expiration  of  five  days  sell  the  same,  and  any  surplus  over  the  debt 
and  costs  must  be  returned  to  the  mortgagor.  Mortgages  of  marked  logs  must  be 
recorded  in  the  office  of  the  lumber  inspector  of  the  district  where  the  marks  are 
recorded.  Mortgages  of  exempt  property  or  household  furniture  must  be  signed  by 
the  mortgagor's  wife  in  the  presence  of  two  witnesses. 

WYOMING. —  A  chattel  mortgage  must  be  executed  and  acknowledged  like 
conveyances  of  real  estate,  and  recorded  in  the  clerk's  office  of  the  county  where  the 
property  is  situated.  It  is  then  valid  for  two  months  after  the  expiration  of  the  term 
for  which  it  was  g^ven,  but  may  be  renewed  for  another  year  by  filing  an  affidavit 
setting  forth  the  mortgagee's  interest  in  the  mortgage,  and  may  be  further  renewed 
annually  in  the  same  manner.  It  is  foreclosed  by  sale  at  public  auction,  after  three 
weeks'  advertisement  of  the  time  and  place  of  such  sale. 
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CHAPTER    XXXIII. 

THE  LAW  OF  PATENTS. 


WHAT    MAY    BE    PATENTED. 

Section  4,886  of  the  Revised  Statutes  of  the  United  States 
provides  that  "any  person  who  has  invented  or  discovered  any- 
new  and  useful  art,  machine,  manufacture,  or  composition  of 
matter,  or  any  new  and  useful  improvement  thereof,  not  known 
or  used  by  others  in  this  country,  and  not  patented  or  described 
in  any  printed  publication  in  this  or  any  foreign  country,  before 
his  invention  or  discovery  thereof,  and  not  in  public  use  or  on 
sale  for  more  than  two  years  prior  to  his  application,  unless  the 
same  is  proved  to  have  been  abandoned,  may,  upon  payment  of 
the  fees  required  by  law,  and  other  due  proceedings  had,  obtain 
a  patent  therefor." 

In  case  of  the  death  of  the  inventor,  his  legal  representa- 
tives will  be  entitled  to  apply  for  and  receive  the  patent. 

Joint  inventors  are  entitled  to  a  joint  jDatent,  but  neither 
can  claim  one  separately. 

An  alien  may  obtain  a  patent  on  the  same  terms  as  a  citizen. 

Merely  conceiving  the  idea  of  a  machine  or  improvement  is 
not  such  an  "invention  "  or  "discovery  "  as  will  prevent  a  sub- 
sequent inventor  from  obtaining  a  patent. 

In  order  to  have  this  effect,  the  alleged  prior  invention  must 
have  been  reduced  to  a  practical  form,  capable  of  actual  use ; 
and,  in  most  cases,  actual  use  itself  is  also  held  to  be  necessary. 

Nor  will  the  fact  of  prior  use  or  invention  abroad  prevent 
'the  issue  of  the  patent,  unless  the  invention  has  been  patented 
or  described  in  some  printed  publication. 

As  between  two  rival  inventors,  however,  the  rule  is  that  he 
who  first  conceives  the  idea  of  an  invention,  and  uses  reasona- 
ble diligence  in  reducing  it  to  practice,  is  the  prior  inventor  as 
against  one  whose  conception  of  the  idea  was  later,  though  he 
was  the  first  to  reduce  the  invention  to  practice.  In  such  a 
rase,  drawings,  models,  or  even  oral  descriptions  may  be  used 
for  the  purpose  of  proving  the  date  of  the  conception  of  the 
invention. 
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Patents  are  now  granted  for  the  term  of  seventeen  years, 
and  confer  on  the  patentee,  his  legal  representatives  and 
assigns,  the  exclusive  right  to  make,  use,  and  vend  the  inven- 
tion throughout  the  United  States  during  that  time. 

It  is  of  the  utmost  importance  that  the  description  of  the 
invention  in  every  patent  should  be  clear  and  accurate,  and  that 
the  claim  should  cover  neither  more  nor  less  than  the  actual 
invention. 

This  is  now  the  more  important,  as  the  right  to  surrender 
and  re-issue  a  patent  on  account  of  defects  in  these  respects, 
has  recently  been  greatly  limited  by  the  courts. 

We  therefore  earnestly  advise  every  inventor  to  employ 
some  skillful  and  experienced  solicitor  to  procure  his  patent  for 
him  whenever  it  is  possible  for  him  to  do  so. 

As  it  sometimes  happens,  however,  that  this  cannot  be  done, 
we  insert  the  following  general  instructions  for  procuring 
patents  and  attending  to  other  business  in  the  patent-office. 

Mode  of  Proceeding  to  Obtain  a  Patent. 

APPLICATION. 

All  applications  must  be  completed  for  examination  within 
two  years  after  the  filing  of  the  petition  ;  and,  in  default,  all 
such  will  be  regarded  as  abandoned,  unless  it  be  satisfactorily 
proved  to  the  office  that  such  delay  was  unavoidable.  The 
application  must  be  made  by  the  actual  inventor,  if  alive,  even 
if  the  patent  is  to  issue  to  an  assignee  ;  but,  where  the  inventor 
is  dead,  the  application  and  oath  may  be  made  by  the  executor 
or  administrator.  The  application  must  be  in  writing,  in  the 
English  language,  signed  by  the  applicant,  and  addressed  to  the 
Commissioner  of  Patents,  Washington,  D.  C.  The  following  is 
a  suitable  form,  which  may  serve  as  a  useful  guide,  but  must  be 
varied  according  to  circumstances  : 

(244.) 

Form  of  Petition. 
To  THE  Commissioner  of  Patents: 

Your  petitioner,  A.  B.,  a  citizen  of  the  United  States,  residing  at  S.,m 
the  County  of  M.  and  State  of  N.  [or  a  subject  of,  etc.],  whose  postoffice 
address  is  ,  prays  that  letters  patent  be  granted  to  him  for  the  im- 

provement in  ,  set  forth  in  the  annexed  specification.  A.  B. 
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SPECIFICATION.  ^ 

TTie  specification  is  a  written  description  of  the  invention  or 
discovery  and  of  the  manner  and  process  of  making,  construct- 
ing, or  compounding,  and  using  the  same,  and  is  required  to 
be  in  such  fujl,  clear,  concise,  and  exact  terms  as  to  enable  any 
person  skilled  in  the  art  to  which  it  appertains,  or  with  which 
it  is  most  nearly  connected,  to  make,  construct,  or  compound, 
and  use  the  same.  It  must  conclude  with  a  specific  and  dis- 
tinct claim  or  claims  of  the  part,  improvement,  or  combination 
which  the  applicant  regards  as  his  invention  or  discovery. 

In  all  applications  for  mere  improvements,  the  specification 
must  distinguish  between  what  is  admitted  to  be  old  and  what 
is  described  and  claimed  to  be  the  improvement,  so  that  the 
office  and  the  public  may  understand  exactly  for  what  the 
patent  is  granted. 

Two  or  more  distinct  and  separate  inventions  may  not  be 
claimed  in  one  application  ;  but  where  several  inventions  have 
a  necessary  and  dependent  connection  with  each  other,  so  that 
all  cooperate  in  attaining  the  end  which  is  sought,  they  may  be 
so  claimed.  If  more  than  one  invention  is  claimed  in  a  single 
application,  and  they  are  found  to  be  such  that  a  single  patent 
may  not  be  issued  to  cover  the  whole,  the  inventor  must  divide 
the  application  into  separate  applications,  or  confine  the  claim 
to  whichever  invention  he  may  elect. 

The  specification  must  be  signed  by  the  inventor  (or  by  his 
executor  or  administrator,  if  the  inventor  be  dead),  and  attested 
by  two  witnesses.  It  should  describe  the  sections  of  the  draw- 
ings (where  there  are  drawings),  and  refer  by  letters  and  figures 
to  the  different  parts. 

The  rules  of  the  Patent  Office  recommend  that  the  following 
order  of  arrangement  should  be  observed,  when  convenient,  in 
framing  the  specification  ; 

(i)  Preamble  giving  the  name  and  residence  of  the  applicant, 
the  title  of  the  invention,  and  if  the  invention  has  been  patented 
in  any  country,  a  statement  of  the  country  or  countries  in  which 
it  has  been  patented,  and  the  dates  and  numbers  of  such 
patents. 

(2)  General  statement  of  the  object  and  nature  of  the 
invention : 
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(3)  Brief  description  of  the  drawings,  if  any,  showing  what 
each  view  represents  ; 

(4)  Detailed  description,  explaining  fully  the  alleged  inven- 
tion, and  the  manner  of  constructing,  practicing,  operating, 
and  using  it ; 

(5)  Claim  or  claims  ; 

(6)  Signature  of  inventor  ; 

(7)  Signatures  of  two  witnesses. 

The  specification  and  claims  and  all  amendments  must  be 
written  in  a  fair,  legible  hand,  on  but  one  side  of  the  paper; 
otherwise  the  office  may  require  them  to  be  printed ;  and  all 
interlineations  and  erasures  must  be  clearly  marked  in  marginal 
or  foot  notes  written  on  the  same  sheet  of  paper.  Legal  cap 
paper  with  the  lines  numbered  is  deemed  preferable  and  a  wide 
margin  must  always  be  reserved  on  the  left  hand  side  of  the 
page. 

(245.) 
Form  of  a  Specification  to  Accompany  a  Petition. 

To    ALL   WHOM    IT   MAY   CONCERN: 

Be  it  known  that  I,  of  in  the  county  of 

and  State  of  have  invented  a  new  and  useful  means  for  prevent- 

ing steam  boilers  from  bursting  (for  which  I  have  received  letters  patent  in 
England,  dated  July  6,  1 898,  No.  750),  and  I  do  hereby  declare  that  the 
following  is  a  full,  clear,  and  exact  description  of  the  same : 

The  nature  of  my  invention  consists  in  providing  the  upper  part  of  a 
steam  boiler  with  an  aperture  in  addition  to  that  for  the  safety-valve,  which 
aperture  is  to  be  closed  by  a  plug  or  disk  of  alloy,  which  will  fuse  at  any 
given  degree  of  heat,  and  permit  the  steam  to  escape,  should  the  safety-valve 
fail  to  perform  its  functions. 

In  the  accompanying  drawings  Fig.  i  is  a  longitudinal  section  of  a  boiler 
embodying  my  invention,  and  Fig.  2  is  a  perspective  view  of  the  same. 

To  enable  others  skilled  in  the  art  to  make  use  of  my  invention,  I  will 
proceed  to  describe  its  construction  and  operation.  I  construct  my  steam 
boiler  in  any  of  the  known  forms,  and  apply  thereto  gauge-cocks,  a  safety- 
valve,  and  the  other  appendages  of  such  boilers ;  but  in  order  to  obviate 
the  danger  arising  from  the  adhesion  of  the  safety-valve,  and  from  other 
causes,  I  make  a  second  opening  in  the  top  of  the  boiler,  similar  to  that 
made  for  the  safety-valve,  as  shown  at  A,  in  the  accompanying  drawing; 
and  in  this  opening  I  insert  a  plug  or  disk  of  fusible  alloy,  securing  it  in  its 
place  by  a  metal  ring  and  screws,  or  otherwise.  In  general,  I  compose  this 
fusible  metai  of  a  mixture  of  lead,  tin,  and  bismuth,  in  such  proportions  as 
will  insure  its  melting  at  a  given  temperature,  which  must  be  that  to  which 
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it  is  intended  to  limit  the  steam;  it  will,  of  course,  vary  with  the  pressure 
the  boiler  is  intended  to  sustain. 

I  surround  the  opening  containing  the  fusible  alloy  by  a  tabe,  B,  intended 
to  conduct  off  any  steam  which  may  be  discharged  therefrom.  When  the 
temperature  of  the  steam  in  such  a  boiler  rises  to  its  assigned  limit  the  fusi- 
ble alloy  will  melt  and  allow  the  steam  to  escape  freely,  thereby  securing  it 
from  all  danger  of  explosion. 

What  I  claim  as  my  invention,  and  desire  to  secure  by  letters  patent,  is 
be  application  to  steam  boilers  of  a  fusible  alloy  which  will  melt  at  a  given 
;emperature  and  allow  the  steam  to  escape,  substantially  as  herein  described. 

{^Signature^ 
( Witnesses^ 

When  the  application  is  for  a  machine,  the  specification 
should  be  modified  accordingly. 

The  applicant  must  make  oath  or  affirmation  substantially  as 
follows,  which  is  to  be  annexed  to  the  specification : 

(246.) 

Form  of  Oath. 

State  of  \ 

County  of  j^^* 

the  above  named  petitioner,  being  duly  sworn  (or  affirmed)  de- 
poses and  says  that  he  is  a  citizen  of  and  resident  of  ; 
that  he  verily  believes  himself  to  be  the  original,  first  and  sole  inventor  of 
the  improvement  in  described  and  claimed  in  the  annexed  speci- 
fication ;  that  he  does  not  know  and  does  not  believe  that  the  same  was  ever 
known  or  used  before  his  invention  or  discovery  thereof,  or  patented  or  de- 
scribed in  any  printed  publication  in  any  country  before  his  invention  or 
discovery  thereof,  or  more  than  two  years  prior  to  this  application,  or  in 
public  use  or  on  sale  in  the  United  States  for  more  than  two  years  prior  to 
this  application;  and  that  no  application  for  patent  on  said  improvement 
has  been  filed  by  him  or  his  representatives  or  assigns  in  any  country  for- 
eign to  the  United  States  (except  as  follows): 

{Inventor's  full  name.) 
Sworn  to  and  subscribed  before  me  this  day  of  19 

{Signature  of  magistrate^ 
[l.s.]  {Official  character^ 

If  the  applicants  be  joint  inventors  the  form  of  the  oath  will 
be  changed  accordingly,  and  the  word  joint  used  instead  of  sole. 

If  the  inventor  be  dead  the  oath  will  be  made  by  the  exec- 
utor or  administrator  who  will  declare  his  belief  that  the  party 
named  as  inventor  was  the  original  and  first  inventor. 
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Citizens  of  the  British  Provinces  should  state  specifically 
the  provinces  of  which  they  are  citizens,  and  not  merely  that 
they  are  subjects  of  the  crown  of  Great  Britain.  The  oath 
may  be  taken  before  any  person  authorized  by  law  to  administer 
oaths,  but  a  notary  public  or  U.  S.  Commissioner  is  preferable. 
The  oath  may  be  taken  in  a  foreign  country  before  any  min- 
ister plenipotentiary,  charg6  d'affaires,  consul,  or  commercial 
agent,  holding  commission  under  the  government  of  the  United 
States,  or  before  any  notary  public  of  the  country  in  which  the 
oath  is  taken,  being  attested  in  all  cases  by  the  proper  official 
seal  of  such  notary. 

DRAWINGS. 

The  applicant  for  a  patent  is  required  by  law  to  furnish 
drawings  of  his  invention  when  the  nature  of  the  case  admits 
of  them. 

The  drawings  must  be  signed  by  the  inventor  or  by  his 
attorney  in  fact,  and  attested  by  two  witnesses,  and  must  show 
every  feature  of  the  invention  covered  by  the  claims. 

Different  views  of  the  whole  invention  and  of  its  parts  may 
be  given  in  perspective,  longitudinal,  or  cross  section,  etc.,  so 
as  clearly  to  show  their  construction  and  mode  of  operation. 
If  one  sheet  is  insufficient  for  this  purpose,  others  may  be 
added,  the  several  sheets  being  distinguished  and  referred  to 
by  numbers.  Each  part  must  be  distinguished  by  the  same 
letter  or  number,  wherever  it  appears  in  the  several  drawings. 

The  rules  of  the  Patent  Office  require  that  all  drawings  be 
made  upon  pure  white  paper  of  a  thickness  corresponding  to 
"three  sheet  Bristol  board,"  and  that  they  shall  be  made  with 
the  pen,  and  that  India  ink  only  must  be  used.  The  size  of  a 
sheet  on  which  a  drawing  is  made  must  be  exactly  lo  by  15 
inches.  One  inch  from  its  edge  a  single  marginal  line  is  to  be 
drawn,  leaving  the  "sight"  precisely  8  by  13  inches. 

Within  this  margin  all  work  and  signatures  must  be 
included.  One  of  the  shorter  sides  is  regarded  as  the  top, 
and  measuring  downward  from  the  marginal  line  a  space  of  not 
less  than  i^  inch  is  to  be  left  blank  for  the  heading  of  title, 
name,  number,  and  date. 

The  signature  of  the  inventor  is  to  be  placed  at  the  lowe; 
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right  hand  corner  of  the  sheet,  and  the  signatures  of  the  wit- 
nesses at  the  lower  left  hand  corner,  all  within  the  marginal 
line.  The  title  is  to  be  written  in  pencil  on  the  back  of  the 
sheet.  The  permanent  names  and  title  will  be  supplied  by 
the  office. 

Drawings  should  be  rolled  for  transmission  to  the  office,  — 
not  folded. 

MODEL. 

A  model  is  no  longer  required,  unless  the  examiner  to  whom 
the  case  is  referred  deems  it  necessary,  and  of  this  the  applicant 
will  be  duly  notified. 

It  must  be  neatly  and  substantially  made,  and  of  durable 
material,  metal  being  preferred,  and  must  not  exceed  one  foot 
in  length,  breadth,  or  height.  If  made  of  wood,  it  must  be 
painted  or  varnished,  and  the  parts  must  be  securely  fastened 
without  glue. 

Whenever  practicable,  the  name  of  the  inventor  should  be 
permanently  affixed. 

When  the  invention  or  discovery  consists  of  a  composition 
of  matter,  the  commissioners  may  require  the  applicant  to 
furnish  a  specimen  of  the  composition  and  of  its  ingredients 
sufficient  in  quantity  for  the  purpose  of  experiment. 

In  all  cases  where  the  article  is  not  perishable,  a  specimen 
of  the  composition  claimed,  put  up  in  proper  form  to  be  pre 
served  by  the  office,  must  be  furnished,  if  required. 

COMPLETION    OF    THE    APPLICATION. 

No  application  is  examined,  nor  is  the  case  placed  upon  the 
files  for  examination,  until  the  preliminary  fee  is  paid,  and 
the  specification,  with  the  petition,  oath,  and  drawings  (when 
required),  filed.  It  is  desirable  that  everything  necessary  to 
make  the  application  complete  should  be  deposited  in  the  office 
at  the  same  time. 

OF    THE    EXAMINATION. 

All  cases  in  the  Patent  Office  are  arranged  in  classes,  which 
are  taken  up  for  examination  in  regular  rotation  ;  those  in  the 
same  class  being  examined  and  disposed  of,  as  far  as  practicable, 
in  the  order  in  which  the  respective  applications  are  completed. 
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When,  however,  the  invention  is  deemed  of  peculiar  importance 
to  some  branch  of  the  public  service,  and  when,  for  that  rea- 
son, the  head  of  some  department  of  the  government  specially 
requests  immediate  action,  the  case  will  be  taken  up  out  of  its 
order.  These,  with  applications  for  re-issue,  and  for  inventions 
for  which  a  foreign  patent  has  been  issued,  are  the  only  excep- 
tions to  the  rule  above  stated  in  relation  to  the  order  of 
examination. 

REJECTIONS. 

Whenever,  on  examination,  any  claim  of  an  application  is 
rejected  for  any  reason  whatever,  the  applicant  will  be  notified 
thereof,  and  the  reason  for  such  rejection  will  be  fully  and  pre- 
cisely stated,  and  such  information  and  references  given  as  may 
be  useful  in  judging  of  the  propriety  of  prosecuting  the  appli- 
cation or  of  altering  the  specification  or  claims  ;  and  if,  after 
receiving  such  notice,  the  applicant  shall  persist  in  his  claim, 
with  or  without  altering  his  specification,  the  case  will  be 
re-examined.  If,  on  re-examination,  it  shall  be  again  rejected, 
i^he  reasons  therefor  will  be  fully  and  precisely  stated. 

AMENDMENTS. 

The  applicant  has  a  right  to  amend  his  specification  or 
claims  before  or  after  the  first  rejection  ;  and  he  may  amend  as 
often  as  the  examiner  presents  any  new  references  or  reasons 
for  rejection.  In  so  amending  the  applicant  must  clearly  point 
out  all  of  the  patentable  novelty  which  he  thinks  the  case  pre- 
sents, in  view  of  the  state  of  the  art  disolosed  by  the  references 
cited  or  objections  made. 

He  must  also  show  how  the  amendments  avoid  such 
references  or  objections. 

No  alterations  or  amendments,  except  of  clerical  errors,  will 
be  allowed  after  an  appeal  to  the  examiner-in-chicf,  or  after  the 
patent  has  been  ordered  to  issue,  unless  the  same  are  approved 
by  the  examiner  in  charge. 

All  amendments  of  the  model,  drawings  or  specifications, 
must  conform  to  at  least  one  of  them  as  they  were  at  the  time 
of  the  filing  of  the  application  ;  and  all  amendments  of  specifi- 
cations or  claims  must  be  made  on  separate  sheets  of  pajjcr 
from   the   original,    and    must    be    filed    in    the   manner   above 
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directed.  Even  when  the  amendment  consists  in  striking  out 
a  portion  of  the  specification,  or  other  paper,  the  same  course 
should  be  observed.  No  erasures  must  be  made.  The  papers 
must  remain  forever  just  as  they  were  when  filed,  so  that  a  true 
history  of  all  that  has  been  done  in  the  case  may  be  gathered 
from  them. 

The  following  are  forms  proper  to  be  observed  in  such  cases : 

Form  of  Amendment  of  Specification. 
To  THE  Commissioner  of  Patents. 

In  the  matter  of  my  application  for  letters  patent  for  an  improvement  in 

,  filed  ,  serial  number 

"  I  hereby  amend  my  specification  by  inserting  the  following  words  after 
the  word  ,  in  the  line  of  the  P^ge  thereof"  (here  should 

follow  the  words  that  are  to  be  inserted);  or,  "  I  hereby  amend  my  specifi- 
cation by  striking  out  the  line  of  the  page  thereof;"  or,  "by 
striking  out  the  first  and  fourth  clauses  of  the  claim  appended  thereto";  (ot 
whatever  may  be  the  amendment  desired  by  the  applicant.) 

Signed  at  ,  in  the  county  of  ,  and 

State  of  ,  1900. 

{Signature^ 

In  each  case  the  exact  word  to  be  stricken  out  or  inserted 
should  be  clearly  described,  and  the  precise  point  indicated 
where  any  insertion  is  to  be  made.  When  more  than  one 
alteration  is  made,  a  separate  paragraph  should  be  devoted  to 
each. 

WITHDRAWALS. 

Although  an  application  be  rejected,  no  money  paid  thereon, 
nor  for  a  design,  nor  for  a  re-issue,  can  be  withdrawn  from  the 
Patent  Office  by  the  applicant. 

APPEALS. 

After  an  application  for  a  patent  has  been  twice  rejected  by 
the  examiner  having  it  in  charge,  it  may,  at  the  option  of  the 
applicant,  be  brought  before  the  board  of  examiners-in-chief,  on 
payment  of  a  fee  of  ten  dollars. 

For  this  purpose,  a  petition  in  writing  must  be  filed,  signed 
by  the  party  or  his  authorized  agent  or  attorney,  setting  forth 
the  points  of  the  decision  upon  which  the  appeal  is  taken. 
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(247.) 
Form  of  Appeal  to  the  Examiner 

To  THE  Commissioner  of  Patents. 

Sir, —  I  hereby  appeal  to  the  examiners-in-chief  from  the  decision  of 
the  principal  examiner  in  the  matter  of  my  application  for  a  patent  for  an 
improvement  in  (here  state  the  subject  of  the  invention)  filed  , 

rejected  a  second  time  on  day  of  .     The  following  are  the 

points  of  the  decision  on  which  the  appeal  is  taken. 

Respectfully, 

(Place  and  date  of  signing.)  (Signature.) 

The  appeal  must  be  submitted  to  the  primary  examiner,  who 
will,  if  he  finds  it  regular  in  form,  furnish  the  examiners-in- 
chief  with  a  written  statement  of  the  grounds  of  his  decision, 
with  copies  of  the  rejected  claims  and  the  references  applicable 
thereto.  The  appellant  must,  before  the  day  of  hearing,  file 
a  brief  of  the  authorities  and  arguments  on  which  he  relies  to 
sustain  his  appeal.  If  he  desires  to  be  heard  orally  he  must  so 
indicate  when  he  files  his  appeal. 

The  examiners-in-chief  will  consider  the  case  as  it  was  when 
last  passed  upon  by  the  primary  examiner,  merely  revising  his 
decisions  so  far  as  they  were  adverse  to  the  applicant. 

All  cases  which  have  been  acted  on  by  the  board  of  examiners- 
in-chief  may  be  brought  before  the  commissioner  in  person,  up- 
on a  written  request  to  that  effect,  and  upon  the  payment  of 
the  fee  of  twenty  dollars  required  by  law.  A  decision  deliber- 
ately made  and  approved  by  one  commissioner  will  not  be  dis- 
turbed by  his  successor.  The  only  remaining  remedy  will  be 
by  appeal  in  those  cases  allowed  by  law  to  the  judges  of  the 
Supreme  Court  of  the  District  of  Columbia. 

The  mode  of  appeal  from  the  decision  of  the  office  to  the 
judges  of  the  Supreme  Court  of  the  District  of  Columbia  is  by 
giving  written  notice  thereof  to  the  commissioner,  filing  in  the 
Patent  Office,  within  thirty  days  after  notice  of  the  decision, 
reasons  of  appeal,  and  paying  to  him  the  sum  of  twenty-five 
dollars.  Printed  forms  of  notice  of  appeal,  of  the  reasons  of 
appeal,  of  the  petition,  and  also  the  rules  of  practice  of  the  Su- 
preme Court  of  the  District  of  Columbia  respecting  appeals,  will 
be  forwarded  from  the  Patent  Office  to  any  one  wishing  to  make 

an  appeal,  on  his  request. 
43 
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INTERFERENCES. 

When  each  of  two  or  more  persons  claims  to  be  the  first 
inventor  of  the  same  thing,  an  "  interference "  is  declared 
between  them,  and  a  trial  is  had  before  an  officer  called  the 
examiner  of  interferences.  Nor  does  the  fact  that  one  of  the 
parties  has  already  obtained  a  patent  prevent  such  an  interfer- 
ence ;  for,  although  the  commissioner  has  no  power  to  cancel  a 
patent  already  issued,  he  may,  if  he  finds  that  another  person 
was  the  prior  inventor,  give  him  also  a  patent,  and  thus  place 
them  on  an  equal  footing  before  the  courts  and  the  public.  If 
an  applicant  for  a  re-issue  embraces  in  his  amended  specifica- 
tion any  new  or  additional  description  of  his  invention,  or 
enlarges  his  claim,  or  makes  a  new  one,  and  thereby  includes 
therein  anything  which  has  been  claimed  in  any  patent  granted 
subsequent  to  the  date  of  his  original  application,  as  the  inven- 
tion of  another  person,  an  interference  will  be  declared  between 
the  application  and  any  unexpired  patent,  or  pending  applica- 
tion, in  which  the  same  thing  is  claimed  ;  but  not  where  such 
pending  application  for  re-issue  claims  only  what  was  granted 
in  the  original  patent. 

When  an  application  is  found  to  conflict  with  a  caveat,  the 
caveator  is  allowed  a  period  of  three  months  within  which  to 
present  an  application,  when  an  interference  may  be  declared. 
In  cases  of  interference,  patentees  have  the  same  remedies  by 
appeal  as  applicants  in  pending  applications. 

Each  party  to  the  interference  will  be  required  to  file  a  con- 
cise statement  under  oath  showing  the  date  of  his  original  con- 
ception of  the  invention,  of  its  illustration  by  drawing  or  model, 
of  its  disclosure  to  others,  of  its  completion,  and  of  the  extent 
of  its  use. 

The  parties  will  be  strictly  held  in  their  proof  to  the  dates 
set  up  in  their  statements.  These  statements  must  be  sent 
under  seal,  and  the  name  of  the  party,  title  of  the  case,  and 
nature  of  the  invention  endorsed  on  the  envelope. 

Neither  party  is  allowed  to  see  the  statement  of  the  other 
until  both  have  been  filed. 

An  applicant  involved  in  an  interference  may,  before  the 
date  fixed  for  filing  his  statement,  disclaim  over  his  own  sig- 
nature attested  by  two  witnesses,  the  invention  of  the  particular 
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matter  in  issue,  and  upon  such  disclaimer  and  the  cancellation 
of  any  claims  involving  such  interfering  matter,  judgment  shall 
be  rendered  against  him  and  the  disclaimer  shall  be  embodied  in 
and  form  part  of  his  specification. 

In  cases  of  interference,  the  party  who  first  made  oath  to 
the  invention  will  be  deemed  the  first  inventor  in  the  absence 
of  all  proof  to  the  contrary.  A  time  will  be  assigned  in  which 
the  other  party  shall  complete  his  direct  testimony,  and  a 
further  time  in  which  th6  adverse  party  shall  complete  the 
testimony  on  his  side ;  and  a  still  further  time  in  which  the  first 
party  shall  close  his  rebutting  testimony,  but  shall  take  no 
other.  If  there  are  more  than  two  parties,  the  times  for  taking 
testimony  shall  be  so  arranged  that  each  shall  have  a  like  oppor- 
tunity in  his  turn,  each  being  held  to  go  forward  and  prove  his 
case  against  those  who  made  oath  to  their  applications  before 
him.  If  either  party  wishes  the  time  for  taking  his  testimony, 
or  for  the  hearing,  postponed,  he  must  make  application  for 
such  postponement,  and  must  show  sufificient  reason  for  it  by 
affidavit  filed  before  the  time  previously  appointed  has  elapsed, 
if  practicable  ;  and  must  also  furnish  his  opponent  with  copies 
of  his  affidavits,  and  with  seasonable  notice  of  the  time  of 
hearing  his  application. 

In  contested  cases,  whether  of  interference  or  of  extension, 
parties  may  have  access  to  the  testimony  on  file,  prior  to  the 
hearing,  in  presence  of  the  officer  in  charge  ;  or  when  practica- 
ble, copies  may  be  obtained  by  them  at  the  usual  charges. 

RE-ISSUES. 

A  re-issue  is  granted  to  the  original  patentee,  his  heirs,  or 
the  assignees  of  the  entire  interest,  when,  by  reason  of  an 
insufficient  or  defective  specification,  the  original  patent  is 
inoperative  or  invalid,  provided  the  error  has  arisen  from  inad- 
vertence, accident,  or  mistake,  without  any  fraudulent  or  decep- 
tive intention. 

Unless  applied  for  immediately  after  the  issue  of  the  original 
patent,  a  re-issue  will  not  be  allowed  for  the  purpose  of  expand- 
ing or  enlarging  the  claims  of  the  original,  even  thougJi  the 
invention,  as  thus  claimed,  was  described  or  shown  in  the  origi- 
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nal  specification  and  drawings,  and  might  properly  have  been 
embraced  in  the  original  patent.  Two  years  has  been  indicated 
as  the  extreme  limit  within  which  re-issues  for  this  purpose 
will  be  allowed. 

The  courts  have  recently  construed  re-issued  patents  very 
strictly  in  this  respect,  and  it  is  therefore  very  important  that 
the  inventor  should  carefully  examine  his  patent  as  soon  as  pos- 
sible after  its  issue  to  ascertain  that  it  embraces  everything  ta 
which  he  is  justly  entitled.  * 

Re-issued  patents  expire  at  the  same  time  that  the  original 
patent  would  have  done.  For  this  reason,  applications  for 
re-issue  will  be  acted  upon  immediately  after  they  are  com- 
pleted. 

A  patentee  may,  at  his  option,  have  in  his  re-issue  a  sepa. 
rate  patent  for  each  distinct  part  of  the  invention  comprehended 
in  his  original  application,  by  paying  the  required  fee  in  each 
case,  and  complying  with  the  other  requirements  of  the  law,  as 
in  original  applications.  Each  division  of  a  re-issue  constitutes 
the  subject  of  a  separate  specification  descriptive  of  the  part  or 
parts  of  the  invention  claimed  in  such  division ;  and  the  draw- 
ing may  represent  only  such  part  or  parts.  One  or  more 
divisions  of  a  re-issue  may  be  granted,  though  other  divisions 
shall  have  been  postponed  or  rejected.  In  all  cases  of  applica- 
tions  for  re-issues,  the  original  claim  is  subject  to  re-examina- 
tion, and  may  be  revised  and  restricted  in  the  same  manner  as 
in  original  applications. 

The  petition  for  re-issue  must  be  signed  and  sworn  to  by 
the  inventor  if  he  be  living,  and  must  be  accompanied  with  a 
certified  copy  of  the  abstract  of  title,  giving  the  names  of  all 
assignees  owning  any  undivided  interest  in  the  patent ;  and 
with  the  written  assent  of  such  assignees. 

The  applicant  must  also  file  with  his  petition  a  statement  set- 
ting forth  particularly  the  defects  or  insufficiencies  in  the  speci- 
fication which  render  the  patent  inoperative  or  invalid,  and  how 
such  errors  arose,  and  in  cases  where  more  was  claimed  and 
allowed  than  he  was  entitled  to  claim  as  new,  such  part  or  parts 
must  be  distinctly  pointed  out.  At  the  same  time  the  original 
patent  must  be  surrendered,  or  if  that  be  lost  an  aflfidavit  to 
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that  effect  and  a  certified  copy  of  the  patent.  New  drawin^';^, 
must  also  be  furnished  as  in  the  case  of  an  original  application. 

(248a.) 
Form,  of  Petition  for  Ee-issue. 
To  THE  Commissioner  of  Patents: 

Your  petitioner,  A.  B.,  a  citizen  of  the  United  States  residing  at  L.,  in 
tlie  County  of  M.  and  State  of  N.  (or  subject  of,  etc.),  prays  that  he  may  be 
allowed  to  surrender  the  letters  patent  for  an  improvement  in  , 

granted  to  him  ,  iS8  ,  whereof  he  is  now  sole  owner  (or  whereof 

C.  D.,  on  whose  behalf  and  with  whose  assent  this  application  is  made,  is 
now  sole  owner  by  assignment),  and  that  letters  patent  may  be  issued  to  him 
for  the  said  C.  D.)  for  the  same  invention  upon  the  annexed  amended  speci- 
fication. With  this  petition  is  filed  an  abstract  of  title,  duly  certified,  as 
required  in  such  cases.  A.  B. 

Assent  of  Assignee  to  Re-issue. 

The  undersigned,  assignee  of  the  entire  (or  undivided)  interest  in  the  aboT«> 
mentioned  letters  patent,  hereby  assents  to  the  accompanying  application. 

C.  D. 

(249.) 

Form  of  Oath  to  be  Appended  to  Applications  for 

Ee-issue. 

State  of  > 

>-ss. 
County  of  ) 

A.  B.,  the  above-named  petitioner,  being  duly  sworn,  deposes  and  says 
that  he  verily  believes  that  his  aforesaid  letters  patent  are  inoperative  (or 
Invalid  or  both)  by  reason  of  a  defective  (or  insufficient)  specification  (or 
both,  or  by  reason  of  the  patentee  claiming  as  his  own  invention  or  discov- 
ery more  than  he  had  a  right  to  claim  as  new)  and  that  the  error  arose  by 
inadvertence  (accident  or  mistake)  without  any  fraudulent  or  deceptive 
intent ;  that  he  is  the  sole  owner  of  said  letters  patent  (or  that  E.  F.  is  the 
sole  owner  of  said  letters  patent,  and  that  this  application  is  made  on  the 
behalf  and  with  the  consent  of  the  said  E.  F.)  and  that  he  verily  believes 
himself  to  be  the  first  and  original  inventor  of  the  improvement  set  forth 
and  claimed  in  this  amended  specification,  and  does  not  believe  that  the  same 
was  ever  before  known  or  used.  A.  B. 

Sworn  to  and  subscribed  before  me  this  day  of  190    . 

CD. 
(JTitle  of  office^ 
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Applications  for  re-issues  will  not  be  kept  secret ;  and  in. 
formation  respecting  the  same  will  be  furnished  upon  inquiry, 
as  well  as  copies  of  the  proposed  claims  for  publication. 

DISCLAIMERS. 

Where,  by  inadvertence,  accident,  or  mistake,  the  original 
patent  is  too  broad,  a  disclaimer  may  be  filed  either  by  the 
^original  patentee  or  by  any  assignee  of  the  patent  or  of  any 
sectional  interest  therein. 

The  following  is  a  sufficient  form  for  a  disclaimer : 

(250.) 
Form  for  a  Disclaimer. 
To  THE  Commissioner  of  Patents  : 

Your  petitioner,  A.  B.,  a  citizen  of  the  United  States,  residing  at  L.  in 
the  County  of  M.  and  State  of  N.  (or  a  subject  of  &c.)  represents  that  in  the 
matter  of  a  certain  improvement  in  ,  for  which  letters  patent  of 

the  United  States,  No.         ,  were  granted  to  him  (or  to  C.  D.)  on  the 
day  of  he  is  {here  state  the  exact  interest  of  the  disclaimant ;  if 

assignee^  set  out  book  and  page  where  assignment  is  recorded)  and  that  he 
has  reason  to  believe  that  through  inadvertence  (accident  or  mistake)  the 
specification  and  claim  of  said  letters  patent  are  too  broad,  including  that  of 
which  said  patentee  was  not  the  first  inventor. 

Your  petitioner  therefore,  hereby  enters  his  disclaimer  to  that  part  of  the 
claim  in  said  specification  which  is  in  the  following  words,  to  wit : 

Witness :  A.  B, 

E.  F. 

EXTENSIONS. 

No  patents  now  in  force  can  be  extended  except  by  a  special 
act  of  Congress. 

Such  extensions  are  rarely  granted,  and  therefore  the  rules 
of  the  office  in  reference  to  them  are  of  too  limited  application 
to  be  inserted  here. 

DESIGNS. 

Patents  for  Designs  are  provided  for  by  section  4929  of 
the  Revised  Statutes  of  the  United  States,  as  follows  : 

"Any  person,  who  by  his  own  industry,  genius,  efforts,  and 
expense,  has  invented  or  produced  any  new  and  original  design 
for  a  manufacture,  bust,  statue,  alto-relievo,  or  bas-relief ;  any 
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new  and  original  design  for  the  printing  of  woolen,  silk,  cotton, 
or  other  fabrics  ;  any  new  and  original  impression,  ornament, 
pattern,  print,  or  picture,  to  be  printed,  painted,  cast,  or  other- 
wise placed  on  or  worked  into  any  article  of  manufacture  ;  or 
any  new,  useful,  and  original  shape  or  configuration  of  any 
article  of  manufactur.e,  th^  same  not  having  been  known  or 
used  by  others  before  his  invention  or  production  thereof,  or 
patented  or  described  in  any  printed  publication,  may  upon 
payment  of  the  fee  prescribed  by  law,  and  other  due  proceed- 
ings had  the  same  as  in  cases  of  inventions  or  discoveries, 
obtain  a  patent  therefor." 

Patents  for  designs  may  be  granted  for  the  term  of  three 
years  and  six  months,  or  for  seven  years,  or  for  fourteen  years, 
as  the  applicant  may  in  his  application  elect. 

The  fee  for  a  design  patent  for  three  and  one-half  years  is 
ten  dollars,  for  one  for  seven  years  fifteen  dollars,  and  for 
fourteen  years  thirty  dollars,  payable  in  each  case  when  the 
application^  is  filed. 

In  all  other  cases  in  which  fees  are  required  the  same  rates 
are  charged  as  in  the  case  of  patents  for  inventions  or  discov-, 
eries. 

The  proceedings  on  applications  for  patents  for  designs  arc 
substantially  the  same  as  in  those  for  inventions  or  discoveries 

The  specification  must  distinctly  point  out  the  characteristit; 
features  of  the  design  and  carefully  distinguish  between  what 
is  old  and  what  is  claimed  to  be  new. 

When  the  design  can  be  sufficiently  represented  by  draw- 
ings or  photographs,  no  model  will  be  required. 

When  a  photograph  or  engraving  is  employed  for  this  pur- 
pose, it  must  be  mounted  on  bristol  board  10  by  15  inches  in 
size,  and  properly  signed  and  witnessed. 

The  applicant  will  be  required  to  furnish  ten  extra  copies 
of  such  photograph  or  engraving  (not  mounted)  of  a  size  not 
exceeding  7^  inches  by  1 1. 

Whenever  the  design  is  represented  by  a  drawing  made  to 
conform  to  the  rules  laid  down  for  drawings  of  mechanical 
inventions,  but  one  copy  need  be  furnished. 
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(251.) 
Form  of  Application  for  Patents  for  Designs. 
To  THE  Commissioner  of  Patents: 

Your  petitioner,  A.  B.,  a  citizen  of  the  United  States,  residing  at  L.,  in 
the  County  of  M.  and  State  of  N.  (or  subject,  etc.),  prays  that  letters  patent 
may  be  granted  to  him  for  the  term  of  years  for  the  new  and 

original  design  for  ,  set  forth  in  the  annexed  speciftcation. 

A.  B. 

(252.) 
Form  of  Specification  for  Designs. 

To   ALL    WHOM    IT   MAY    CONCERN  : 

Be  it  known  \\-\z\.  I,  A.  B.,  a  citizen  of  the  United  States,  residing  at  L.',  in 
the  County  of  M.  and  State  of  N.,  have  invented  and  produced  a  new  and 
original  design  for  watch  cases  or  lockets,  of  which  the  following  is  a  speci- 
fication, reference  being  had  to  the  accompanying  drawings  forming  part 
thereof. 

Figure  i  is  a  sectional  view  of  my  newly  designed  case,  Fig.  2  a  side 
elevation  of  the  same,  and  Fig.  3  an  edge  view,  these  three  views  being 
(ieemed  necessary  to  fully  illustrate  my  design. 

Heretofore  watch  cases  and  lockets  have  been  made  which  presented  when 

viewed  in  elevation  as  in  Fig.  2,  a  scalloped  outline  or  periphery,  some  being 

"made  to  imitate  shells.     In  these  the  scallops  extend  entirely  across  from  lid 

to  lid,  and  in  a  watch  case  the  center  which  holds  the  movements  is  also 

ircalloped  to  correspond. 

The  leading  feature  of  my  design  consists  in  a  raised  or  "  struck  up  "  scal- 
loped surface,  the  outlines  of  which,  when  viewed  in  elevation,  as  in  Fig.  2, 
will  fall  entirely  within  the  circular  outline  or  circumference  of  the  center. 

A  is  the  center  of  the  case,  which  is  circular  in  its  general  contour,  and 
B  B  are  the  lids.  These  are  also  circular  in  their  outer  contour  where  they 
join  the  center,  but  have  scallops,  C  C  C,  formed  upon  them  substantially 
as  represented  in  the  several  figures.  The  indented  outline  of  the  scalloped 
surface  falls  within  the  outer  contour  line  of  the  case,  thus  presenting  to  the 
eye  the  combined  effect  of  a  smooth  circular  outline  or  center  and  an 
indented  or  scalloped  outline  within  it. 

I  claim  — 

The  design  for  a  watch  case  or  locket  herein  shown  and  described,  the 
same  consisting  of  the  raised  scallops,  C  C  C,  on  the  lid,  forming  an 
indented  outline  wholly  within  the  circular  outline  of  the  edge  of  the  lid  and 
the  center  A.  A.  B. 

Witnesses: 
C.  D. 
E.  F. 
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The  form  of  oath  to  accompany  the  petition  is  substantially 
the  same  as  that  used  in  cases  of  patents  for  inventions. 

FOREIGN    PATENTS. 

The  taking  out  of  a  patent  in  a  foreign  country  does  not 
prejudice  a  patent  previously  obtained  here  ;  nor  does  it  pre- 
vent obtaining  a  patent  here  subsequently,  if  the  invention  has 
not  been  in  public  use  in  the  United  States  for  more  than  two 
years.  When  application  is  made  for  a  patent  for  an  invention 
which  has  been  already  patented  abroad,  the  inventor  will  be 
required  to  make  oath,  that,  according  to  the  best  of  his  knowl- 
edge and  belief,  the  same  has  not  been  introduced  into  public 
and  common  use  in  the  United  States  for  more  than  two  years 
prior  to  the  application.  An  applicant  who  has  obtained  a  for- 
eign patent  or  patents,  should  state  in  what  country  or  countries 
such  patents  have  been  obtained,  and  the  dates  and  numbers 
thereof.  The  reason  of  this  is,  that  the  statute  provides  that 
the  patent  granted  in  this  country  shall  expire  with  the  foreign 
patent,  or,  if  there  be  more  than  one,  at  the  same  time  with 
that  having  the  shortest  unexpired  term  ;  and  in  no  case  can  it 
be  in  force  more  than  seventeen  years. 

CAVEATS. 

Any  citizen  of  the  United  States,  or  alien  who  has  resided 
for  one  year  last  past  in  the  United  States,  and  has  made  oath 
of  his  intention  to  become  a  citizen  thereof,  can  file  a  caveat  in 
the  secret  archives  of  the  patent  office  on  the  payment  of  a  fee 
of  ten  dollars  therefor.  And  if,  at  any  time  within  one  year 
thereafter,  another  person  applies  for  a  patent  for  the  same 
invention,  the  caveator  will  be  entitled  to  notice  to  file  his  appli- 
cation, and  to  go  into  interference  with  the  applicant  for  the 
purpose  of  proving  priority  of  invention,  and  obtaining  the 
patent  if  he  succeed.  He  must  file  his  application  within  three 
months  from  the  day  on  which  the  notice  to  him  is  depos- 
ited in  the  post-office  at  Washington,  adding  the  regular  time 
for  the  transmission  of  the  same  to  him  ;  and  the  day  when  the 
time  for  filing  expires  shall  be  mentioned  in  the  notice  or 
indorsed  thereon.  The  caveator  will  not  be  entitled  to  notice  of 
any  application  pending  at  the  ''ne  of  filing  his  caveat,  nor  of 
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any  application  filed  after  the  expiration  of  one  year  from  the 
date  of  filing  the  caveat ;  but  he  may  renew  his  caveat  at  the 
end  of  one  year  by  paying  a  second  caveat  fee  of  ten  dollars, 
which  will  continue  it  in  force  for  one  year  longer,  and  so  on  from 
year  to  year  as  long  as  the  caveator  may  desire. 

No  caveat  can  be  filed  in  the  secret  archives  of  the  office 
unless  accompanied  by  an  oath  of  the  caveator  that  he  is  a  cit- 
izen of  the  United  States,  or  that  he  is  an  alien  and  has  resided 
for  one  year  last  past  within  the  United  States,  and  has  made 
oath  of  his  intention  to  become  a  citizen  thereof  ;  nor  unless  the 
applicant  also  states  under  oath  that  he  believes  himself  the 
original  inventor  of  the  art,  machine,  or  improvement  set  forth 
in  his  caveat. 

A  caveat  need  not  contain  as  particular  a  description  of  the 
invention  as  is  requisite  in  a  specification  ;  but  still  the  descrip- 
tion should  be  sufficiently  precise  to  enable  the  office  to  judge 
whether  there  is  a  probable  interference  when  a  subsequent 
application  is  filed. 

Caveat  papers  cannot  be  withdrawn  from  the  office  nor  under- 
go alteration  after  they  have  once  been  filed ;  but  additional 
papers  relative  to  the  invention  may  be  appended  to  the  caveat 
(their  date  being  noted),  provided  they  are  merely  amendatory 
of  the  original  caveat.  In  the  case  of  filing  papers  supplement- 
ary to  an  original  caveat,  the  right  to  notice  in  regard  to  the  sub- 
ject of  those  papers  expires  with  the  caveat ;  and  any  additional 
papers  not  relating  to  the  invention  first  caveated  will  receive 
no  notice.  The  caveator,  or  any  person  properly  authorized  by 
him,  can  at  any  time  obtain  copies  of  the  caveat  papers  at  the 
usual  rates. 

The  caveat  should  be  accompanied  by  drawings  or  sketches, 
which  must  be  made  on  tracing  muslin  or  paper  which  can  be 
folded. 

The  following  is  a  proper  form  of  a  caveat : 

(254.) 
Form  of  a  Caveat. 
To  THE  Commissioner  of  Patents  : 

Be  it  known  that  I,  A.  B.,  a  citizen  of  the   United  States,  residing  at 
,  having  invented  an  improvement  in  and  desiring 
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further  to  mature  the  same,  file  this  my.  caveat  therefor  and  pray  protection 
of  my  right  until  I  shall  have  matured  my  invention. 

The  following  is  a  description  of  my  newly  invented  ,  which 

is  as  full,  clear,  and  exact  as  I  am  able  at  this  time  to  give,  reference  being 
liad  to  the  drawing  hereto  annexed.  {Here  insert  a  description  0/ the  inven- 
tion, pointing  out  its  objects  and  distinguishing  characteristics.) 

A.  B. 
IVttnesses, 
C.  D., 
E.  F. 

The  oath  of  the  caveator  accompanying  the  caveat  must  set 
forth  that  he  is  a  citizen  of  the  United  States,  or,  if  he  be  an  alien, 
that  he  has  resided  for  one  year  last  past  within  the  United 
States,  and  has  made  oath  of  his  intention  to  become  a  citizen 
thereof,  and  that  he  believes  himself  the  original  and  first 
inventor  of  the  art,  machine,  or  improvement,  set  forth  in  his 
caveat, 

ASSIGNMENTS    AND    GRANTS. 

A  patent  may  be  assigned,  either  as  to  the  whole  interest  or 
any  undivided  part  thereof,  by  any  instrument  of  writing.  No 
particular  form  of  words  is  necessary  to  constitute  a  valid  assigri- 
ment;  nor  need  the  instrument  be  sealed,  witnessed,  or  acknowl- 
edged. A  patent  will,  upon  request,  issue  directly  to  the 
assignee  or  assignees,  of  the  entire  interest  in  any  invention, 
or  to  the  inventor  and  the  assignee  jointly,  when  an  undivided 
part  only  of  the  entire  interest  has  been  conveyed.  In  ever  v 
case  where  a  patent  issues  or  re-issues  to  an  assignee,  thii 
assignment  must  be  recorded  at  the  Patent  Office  at  least  fivo 
days  before  the  issue  of  the  patent ;  and  the  specification  must 
be  sworn  to  by  the  inventor.  Every  assignment  and  every 
grant  of  an  exclusive  territorial  right  must  be  recorded  in  the 
Patent  Office  within  three  months  from  the  execution  thereof; 
otherwise  it  will  be  void  as  against  any  subsequent  purchaser  or 
mortgagee  for  a  valuable  consideration  without  notice ;  but,  if 
recorded  after  that  time,  it  will  protect  the  assignee,  or  grantee, 
against  any  such  subsequent  purchaser  whose  assignment  or 
grant  is  not  then  on  record. 

The  receipt  of  assignments  is  not  generally  acknowledged 
by  the  oflEice.     They  will  be  recorded  in  their  turn  within  a  few 
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days  after  their  reception,  and  then  transmitted  to  persons  cntw 
tied  to  them. 

(266.) 

Form  of  Assignment  of  the  Entire  Interest  in  Letters 

Patent  before  obtaining  the  same,  and  to  be 

Recorded  preparatory  thereto. 

Whereas  I,  of  in  the  County  of 

and  State  of  have  invented  certain  new  and  useful  improvements 

in  ploughs,  for  which  I  am  about  to  make  application  for  letters  patent  of  the 
United  States ;  and  whereas  of  has  agreed  to  pur 

chase  from  me  all  the  right,  title,  and  interest  which  -I  have,  or  may  have,  in 
and  to  the  said  invention,  in  consequence  of  the  grant  of  letters  patent  there- 
for, and  has  paid  to  me,  the  said  the  sum  of  five  thousand  dollars, 
the  receipt  of  which  is  hereby  acknowledged :  Now  this  indenture  witness- 
•:th,  that  for  and  in  consideration  of  the  said  sum  to  me  paid,  I  have  assigned 
\nd  transferred,  and  do  hereby  assign  and  transfer,  to  the  said 
the  full  and  exclusive  right  to  all  the  improvements  made  by  me,  as  fully  set 
forth  and  described  in  the  specification  which  I  have  prepared  and  executed 
under  date  of  preparatory  to  the  obtaining  of  letters  patent 
therefor  And  I  do  hereby  authorize  and  request  the  Commissioner  of 
Patents  to  issue  the  said  letters  patent  to  the  said  as  the 
assignee  of  my  whole  right  and  title  thereto,  for  the  sole  use  and  behoof  of 
the  said                         and  his  legal  representatives. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
seal  this  day  of  19    • 

(Signature^    {Seal.) 

Executed  and  Delivered  in  Presence  of 

(265a.) 

Form  of  Assignment  of  Patent  or  of  an  Undivided 
Interest  therein. 

To   ALL   WHOM    IT   MAY   CONCERN: 

Whereas  of  in  the  County  of 

and  State  of  did  obtain  letters  patent  of  the  United  States 

for  ,  which  letters  patent  bear  date  and  are 

numbered.     (//"  the  assignment  is  made  by  an  assignee  add,  and  whereas 
is  now  sole  owner  of  said  letters  patent^  or  of  a  one-half  interest 
in  said  letters  patent  as  the  case  may  be.) 

And  Whereas  is  desirous  of  acquiring  an  interest  therein  : 

Now  this  indenture  witnesseth  that  in  consideration  of  the  sum  of  in 

hand  paid,  the  receipt  of  which  is  hereby  acknowledged,  I,  the  said  , 

have  assigned,  sold,  and  set  over,  and  do  by  these  presents  assign,  sell,  and 
set  over  unto  the  said  all  {or  one-half,  as  the  case  may  be)  the 
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right,  title,  and  interest  I  have  in  and  to  the  said  letters  patent  and  the 
invention  thereby  secured. 

The  same  to  be  held  and  enjoyed  by  the  said  for  his  own 

use  and  behoof,  and  for  the  use  and  behoof  of  his  legal  representatives  to 
the  full  end  of  the  term  for  which  said  letters  were  granted,  as  fully  and 
entirely  as  the  same  would  have  been  held  and  enjoyed  by  me  had  this 
assignment  and  sale  not  been  made. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
seal  this  day  of  19    . 

{Signature.)     {Seal.) 

Sealed  and  Delivered  in  Presence  of 

(266.) 

Form  of  a  Grant  of  a  Territorial  Right  in  a  Patent. 

Whereas  I,  of  in  the  County  of 

and  State  of  did  obtain  letters  patent  of  the  United  States  for 

which  letters  patent  bear  date  the  day  of 

18     ;  and  whereas  of  is  desirous  of  acquiring  an 

interest  therein;  Now  this  indenture  witnesseth,  that  for  and  in  considera- 
tion of  the  sum  of  two  thousand  dollars,  to  me  in  hand  paid,  the  receipt  of 
which  is  hereby  acknowledged,  I  have  granted,  sold,  and  set  over,  and  do 
hereby  grant,  sell,  and  set  over,  unto  the  said  all  the  right,  title,  and 

interest  which  I  have  in  the  said  invention,  as  secured  to  me  by  said  letters 
patent,  for,  to,  and  in  the  several  States  of  New  York,  New  Jersey,  and 
Pennsylvania,  and  in  no  other  place  or  places ;  the  same  to  be  held  and 
enjoyed  by  the  said  for  his  own  use  and  behoof,  and  for  the  use 

and  behoof  of  his  legal  representatives,  to  the  full  end  of  the  term  for  which 
said  letters-patent  are  granted  (if  it  is  intended  to  grant  for  any  extended 
term,  then  add— and  for  the  term  of  any  extension  thereof),  as  fully  ami 
entirely  as  the  same  would  have  been  held  and  enjoyed  by  me  had  this  grant 
and  sale  not  been  made. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  my  seal  this 

day  of  19    . 

{Signature.)    {Seal.) 
Staled  and  Delivered  in  Presence  of 

LICENSES. 

The  patentee  or  any  assignee  of  the  patent  or  of  any  undi- 
vided interest  therein  may  license  others  to  practice  the  inven- 
tion to  any  extent,  and  the  grantee  of  a  territorial  interest  may 
do  the  same  within  the  limits  of  the  territory  granted  to  him. 

Such  licenses  should  be  made  in  writing,  but  this  is  no*- 
absolutely  essential. 
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The  statute  does  not  require  that  licenses  should  be  recorded 
although  it  is  common  to  do  so. 

No  special  form  is  prescribed  for  licenses,  and  their  terms 
will  vary  according  to  the  special  contract  between  the  parties. 

The  following  forms,  however,  may  be  useful  as  guides : 

License  — Shop  right. 

In  cons,  .eration  of  the  sum  of  fifty  dollars  paid  by  the  firm  of  S.  J. 
&  Co.,  of  L.,  in  the  county  of  M.  and  State  of  N.,  I  do  hereby  license 
and  empower  the  said  S.  J.  &  Co.,  to  manufacture  in  said  L.,  the  improve- 
ment in  cotton  seed  planters,  for  which  letters  patent  of  the  United  States  No. 
71,846  were  granted  to  me,  November  13,  1898,  and  to  sell  the  machines  so 
manufactured  throughout  the  United  States,  to  the  full  end  of  the  term  for 
which  said  letters  patent  are  granted. 

Signed  at  L.  aforesaid  this  22d  day  of  April,  19    . 

A.  B. 

License— not  Exclusive— with  Royalty. 

This  agreement,  made  this  12th  day  of  September,  1900,  between  A.  B.  of 
L,.,  in  the  County  of  M.  and  State  of  N.,  party  of  the  first  part,  and  C.  D.  & 
Co.  of  O.,  in  the  County  of  R.  and  State  of  S.,  party  of  the  second  part,  wit- 
nesseth,  that  whereas  letters  patent  of  the  United  States  No.  87,540,  for  an 
improvement  in  horse  rakes,  were  granted  to  the  party  of  the  first  part,  dated 
October  4,  1898,  and  whereas  the  party  of  the  second  part  is  desirous  of 
manufacturing  horse  rakes  containing  said  patented  improvement.  Now 
therefore  the  parties  have  agreed  as  follows : 

1.  The  party  of  the  first  part  hereby  licenses  and  empowers  the  party  of 
the  second  part,  subject  to  the  conditions  hereinafter  named,  to  the  end  of 
the  term  for  which  said  letters  patent  were  granted,  to  manufacture  horse 
rakes  containing  the  patented  improvements  and  to  sell  the  same  within  the 
United  States. 

2.  The  party  of  the  second  part  agrees  to  make  full  and  true  returns  to 
the  party  of  the  first  part,  upon  the  first  days  of  July  and  January  in  each 
year,  of  all  horse  rakes  containing  the  patented  improvement  manufactured 
by  them. 

3.  The  party  of  the  second  part  agrees  to  pay  to  the  party  of  the  first 
part  five  dollars  as  a  license  fee  upon  every  horse  rake  manufactured  by  said 
party  of  the  second  part  containing  the  patented  improvements,  said  pay- 
ments to  be  made  within  ten  days  after  the  days  above  provided  for  the  semi- 
annual returns. 

4.  Upon  failure  of  the  party  of  the  second  part  to  make  returns  or  to 
make  payment  of  license  fees,  as  herein  provided  for,  thirty  days  after  the 
days  herein  named,  the  party  of  the  first  part  may  terminate  this  license  by 
serving  a  written  notice  upon  the  party  of  the  second  part;  but  the  party  of 
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the  second  part  shall  not  thereby  be  discharged  from  any  liability  to  the 
party  of  the  first  part  for  any  license  fees  due  at  the  time  of  the  service  of 
said  notice. 

In  witness  whereof  the  parties  above  named  have  hereunto  set  their 
hands  the  day  and  year  first  above  written. 

A.  B. 

C.  D.  &  Co. 


THE  OFFICE  FEES,  AND  HOW  PAYABLE. 

Nearly  all  the  fees  payable  to  the  Patent  Office  are  positively 
required  by  law  to  be  paid  in  advance.  For  the  sake  of  uni- 
formity and  convenience,  the  remaining  fees  are  required  to  be 
paid  in  the  same  manner ;  that  is  to  say,  before  the  labor  is 
performed  for  which  they  are  to  be  received  in  payment. 

The  following  is  the  tariff  of  fees  established  by  law : 

On  filing  application  for  design  patent,  3^  years,     .         ,  jji  10.00 

"                 "             "                   "         7  years,      .         .  15.00 

"                  "             "                   "         14  years,    .         .  30.00 

On  filing  a  caveat, ........  10.00 

On  filing  an  application  for  a  patent  for  an  invention,     .  15.00 

On  issuing  each  original  patent  for  an  invention,    .         .  20.00 

On  filing  a  disclaimer,    .......  10.00 

On  every  application  for  a  re-issue,         ....  30.00 

On  filing  an  appeal  from  a  primary  examiner  to  examin- 
ers-in-chief,         ........  10.00 

On  filing  an  appeal  to  the  Commissioner  from  examin- 
ers-in-chief,         ........  20.00 

On  depositing  a  trade-mark  for  registration,  .         .         .  25.00 
On  every  copy  of  a  patent  or  other  instrument,  except 

copies  of  printed  patents,  for  every  100  words,    .         .  .10 
On  every  copy  of  drawing,  ....  the  cost  of  having  it  made. 

For  recording  every  assignment  of  300  words  or  under,  i.oo 
For  recording  every  assignment,  if  over  300  and  not  over 

1,000  words, 2.00 

For  recording  every  assignment,  if  over  1,000  words,     .  3.00 


Uncertified  printed  copies  of  the  .specifications  and  drawings 
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of  any  patent,  and  copies  of  the  drawings  of  any  patent  if  in 
print,  are  furnished  by  the  Office  at  five  cents  each. 

The  final  fee  on  issuing  a  patent  must  be  paid  within  six 
months  after  the  time  at  which  the  patent  was  allowed,  and 
notice  thereof  sent  to  the  applicant  or  his  agent.  And  if  the 
final  fee  for  such  patent  be  not  paid  within  that  time,  the 
patent  will  be  withheld,  and  the  invention  therein  described 
become  public  property  as  against  the  applicant  therefor,  unless 
he  shall  file  a  new  application  therefor  within  two  years  from 
the  date  of  the  allowance  of  the  original  application. 

The  money  for  the  payment  of  fees  may  be  paid  to  the 
Commissioner  or  deposited  with  an  Assistant  Treasurer  of  the 
United  States,  or  other  officer  authorized  to  receive  the  same, 
taking  his  certificate,  and  remitting  the  same  to  the  Office, 
directed  to  the  Commissioner  of  Patents.  When  this  cannot 
be  done  without  inconvenience,  the  money  may  be  remitted  by 
mail ;  and  in  every  case  the  letter  should  state  the  exact 
amount  enclosed.  Letters  containing  money  should  be  regis- 
tered at  the  pose-office  where  mailed. 

In  no  case  should  money  be  enclosed  with  models. 

TAKING    AND    TRANSMITTING    TESTIMONY. 

In  interferences  and  other  contested  cases,  the  testimony 
of  witnesses  is  taken  on  oath  by  written  depositions  in  th"© 
presence  of  a  magistrate,  by  whom  the  questions  and  answers 
are  written  down  and  afterwards  transmitted  under  seal  to  the 
Commissioner  of  Patents. 

Due  notice  must  be  given  by  the  party  examining  the 
witness  to  the  other  party,  in  order  that  he  may  be  present 
personally  or  by  attorney,  and  cross-examine. 

The  rules  established  by  the  Office,  in  reference  to  the 
taking  and  transmitting  of  evidence  in  such  cases,  will  be 
furnished  gratis  on  application  to  the  Commissioner. 

THE    DOMINION    OF    CANADA. 

The  Patent  Law  of  the  Dominion  of  Canada  was  enacted 
in  1872.  It  is  long  and  minute;  but  in  its  leading  principles 
and  purpose  it  resembles  the  law  of  the  United  States.  The 
principal  differences  are  as  follows  : 
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The  Patent  Office  is  a  part  of  the  Department  of  Agricul- 
ture. There  is  a  Commissioner  of  Patents,  and  applications 
for  any  purpose  connected  with  patents  must  be  made  to  him. 

No  inventor  can  have  a  patent  if  his  invention  has  been  in 
public  use  or  on  sale  more  than  a  year  in  Canada,  previous  to 
his  application,  with  the  consent  of  the  inventor.  Nor  if  a 
patent  for  the  same  exists  in  another  country  more  than  twelve 
months  previous  to  application  in  Canada.  If,  during  said 
twelve  months,  any  person  begins  to  manufacture  the  article 
in  Canada,  he  shall  have  the  right  to  continue  the  same. 
Applicant  must  elect  a  domicil  in  Canada  for  the  purposes  of 
this  patent,  and  declare  the  same  in  his  petition.  The  article 
to  be  sold  under  this  patent  must  be  made  in  Canada,  and 
not  imported  into  it ;  and  the  manufacture  must  begin  within 
two  years  from  the  granting  of  the  patent ;  but  these  two 
years  may  be  extended  by  the  Commissioner.  The  patent 
right  is  granted  for  five,  ten,  or  fifteen  years,  at  the  option  of 
the  applicant. 


TRADE-MAEKS. 

By  the  common  law  a  merchant  or  manufacturer  is  entitled 
to  the  exclusive  use  of  a  "trade  mark"  to  designate  his  goods, 
provided  he  has  used  it  so  long  that  it  has  become  generally 
recognized  as  his. 

The  trade-mark  may  consist  of  words,  letters,  figures,  or 
drawings,  or  a  combination  of  two  or  more  of  them. 

It  must,  however,  indicate  only  the  origin  or  ownership  of 
the  goods  to  which  it  is  applied,  and  not  be  descriptive  of  their 
character,  quality,  or  composition. 

Thus,  for  example,  a  miller  may  mark  his  flour  with  the 
figure  of  an  eagle  or  with  the  name  of  his  mill,  and  these  marks 
will  after  a  time  be  recognized  as  indicating  that  the  flour  so 
marked  is  made  by  him  or  at  his  mill. 

But  he  cannot  appropriate  to  his  exclusive  use  such  words 
as  "snow  white,"  "superfine,"  "family  flour,"  or  any  other 
44 
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descriptive  term,  as  any  other  person  manufacturing  a  similar 
article  has  a  right  to  describe  it  by  any  appropriate  language. 

So  the  name  of  the  place  where  a  manufacturer  carries  on 
business  cannot  be  so  appropriated  as  to  prevent  others  in  the 
same  place  from  using  it  in  connection  with  their  goods. 

No  one  will,  however,  be  permitted  to  represent  his  goods 
as  the  goods  of  another,  by  imitating  the  latter's  labels,  descrip- 
tions, or  peculiar  methods  of  putting  up  his  goods,  even  if  the 
latter  do  not  strictly  constitute  a  trade-mark ;  and  in  all  cases 
of  this  kind  it  is  enough  for  the  plaintiff  to  show  that  the  imita- 
tion is  sufficiently  close  as  to  deceive  the  public,  although  there 
be  differences  in  the  details. 

If,  however,  the  plaintiff  is  himself  defrauding  the  public  by 
falsely  describing  the  character,  quality,  or  composition  of  his 
goods,  or  when  the  articles  themselves  are  injurious  in  their 
character,  he  can  claim  no  assistance  from  a  court  of  equity. 

A  trade-mark  may  be  sold  with  the  business  with  which  it 

is  connected  or  the  factory  where  the  goods  are  made  to  which 

it  is  applied.     In  the  settlement   of  partnership  affairs,  or  in 

connection  with  the  sale  of  the  good  will  of  a  business,  it  is 

often  an  item  of  great  value. 

(The  following  rules  are  derived  from  the  U.  S.  Statutes  of  1905,  as 
amended  by  those  of  1907.) 

The  trade-mark  department  at  Washington  is  a  branch  of  the 
Patent  Office.  All  business  relating  to  trade-marks  should  be 
carried  on  in  writing  with  the  "  Commissioner  of  Patents,"  and 
remittances  should  be  made  by  money  order,  check  or  draft  to  his 
order  in  advance.  Money  paid  in  excess  of  charges  will  be  re- 
funded. 

A  trade-mark  may  be  registered  by  any  person,  firm,  corpora- 
tion or  association,  domiciled  within  the  territory  of  the  United 
States,  or  residing  or  located  in  any  fereign  country  which  has 
treaty  agreements   with   the   United   States. 

No  mark  which  distinguishes  the  goods  of  one  owner  from 
the  goods  of  another  will  be  refused  registration,  unless  such 
mark  comprises  immoral  or  scandalous  matter,  or  represents  the 
flag  or  coat  of  arms  of  the  United  States  or  of  any  State,  munici- 
pality or  foreign  nation,  or  any  emblem  of  a  fraternal  society. 
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If  a  trade-mark  is  identical  with  one  now  in  use,  or  so  nearly 
alike  to  one  in  use  that  it  will  tend  to  confuse  the  puhlic,  registra- 
tion will  be  refused.  No  trade-mark  which  consists  merely  in  the 
name  of  an  individual,  firm,  corporation  or  association,  not 
zvritten,  printed,  impressed,  or  ivo^rn  in  some  particular  or  dis- 
tinctive manner  or  in  association  with  a  portrait  of  the  individual, 
or  merely  in  words  or  devices  which  are  descriptive  of  the  goods 
with  which  they  are  used,  or  of  the  character  or  quality  of  such 
goods,  or  merely  a  geographical  name  or  term,  will  be  registered. 
No  portrait  of  a  living  individual  may  be  registered  as  a  trade- 
mark, except  by  the  consent  of  such  individual,  evidenced  by  an 
instrument  in  writing.  Nothing,  hozvcver,  shall  prevent  the  regis- 
tration of  any  mark  which  has  been  in  actual  and  exclusive  use 
as  a  trade-mark  for  ten  years  next  preceding  February  20,  190^. 
The  part  underscored  is  the  most  important  amendment  of  recent 
years,  as  by  it,  trade-marks  which,  by  reason  of  being  descriptive, 
etc.,  could  not  heretofore  be  registered,  may  now  be  registered  as 
valid  trade-marks,  provided  they  have  been  in  use  for  the  period 
as  specified. 

Registration  of  a  trade-mark  previously  registered  in  a  foreign 
country,  may  be  had  in  the  United  States,  provided  the  applica- 
tion is  filed  in  this  country  within  four  months  from  the  date  on 
which  the  application  was  first  filed  in  such  foreign  country. 
Where  an  applicant  for  a  trade-mark  does  not  reside  in  the  United 
States,  he  must  designate  by  a  notice  in  writing,  filed  in  the 
Patent  Office,  some  person  residing  within  the  United  States  on 
whom  process  or  notice  of  proceedings  may  be  served. 

In  general,  an  application  for  a  trade-mark  consists  of  (a)  a 
petition;  {b)  a  statement  of  the  name,  residence,  citizenship  of 
the  party  applying;  (c)  the  length  of  time  the  trade-mark  has 
been  used;  (d)  the  class  of  merchandise  to  which  the  trade-mark 
is  appropriated;  (e)  description  of  the  trade-mark  itself;  (/) 
where  applied  to  the  goods  ;  (g)  a  drawing  of  the  trade-mark  as 
actually  used  on  the  goods,  signed  by  applicant  or  attorney;  (h) 
five  specimens  of  facsimiles  of  the  trade-mark  as  actually  used 
on  the  goods.  The  application  must  be  written  on  one  side  of 
the  paper  only,  and  accompanied  by  a  written  declaration  under 
oath,  that  the  applicant  believes  himself  to  be  the  owner  of  the 
trade-mark,  and  that  no  other  person,  firm,  corporation  or  asso- 
ciation, to  the  best  of  his  knowledge  and  belief,  has  the  right  to 
use  the  trade-mark  either  in  the  identical  form  or  any  such  other 
resemblance  thereof  as  might  be  calculated  to. deceive,  and  that 
such  trade-mark  is  used  in  commerce  among  the  several  States  or 
with  foreign  nations  or  with  the  Indian  Tribes,  and  that  the 
description,  drawing  and  specimens  or  facsimiles  truly  represent 
the  trade-mark  sought  to  be  registered. 

The  drawing  must  be  made  in  India  ink  on  pure  white,  smooth 
paper  equal  to  two-sheet  Bristol  board  -in  thickness.  The  sheets 
c:i  whicii  a  drawing  is  made  must  be  exactly   10  by   15  inches. 
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A  marginal  line  should  be  drawn  around  this  page,  one  inch  from 
the  edge,  leaving  an  enclosure  8  by  13  inches  in  which  all  the 
drawing  and  writing  must  be  made.  The  name  of  the  owner  or 
attorney  must  be  placed  on  the  lower  right-hand  corner  inside 
the  margin.  Drawings  must  be  sent  flat.  The  Patent  Office,  at 
the  request  of  applicants,  will  furnish  drawings  at  cost. 

The  statements  in  the  application  may  be  amended  to  correct 
informalities  or  to  avoid  objections  made  by  the  Office,  but  all  such 
amendments  must  be  made  on  sheets  of  paper  separate  from  the 
papers  previously  filed,  and  specifying  exactly  the  amendments  to 
be  made. 

When  application  is  made  for  the  registration  of  a  trade-mark,' 
the  Commissioner  causes  an  examination  to  be  made,  and  if  the 
examiner  finds  the  applicant  entitled  to  his  trade-mark,  the  Com- 
missioner has  it  published  at  least  once  in  the  official  Gazette  of  the 
Patent  Office.  Any  opposition  to  the  trade-mark  should  be  made 
within  thirty  days  from  this  publication.  If  no  opposition  is 
made,  the  Commissioner  will  issue  a  certificate  of  registration. 
Should  the  Commissioner  decide  not  to  register  the  proposed 
trade-mark,  or  should  there  be  opposition  to  its  registration,  he 
will  immediately  notify  the  applicant  that  registration  has  been 
refused  and  give  the  reasons  for  doing  so. 

An  appeal  may  be  taken  from  the  decision  of  the  examiner 
denying  the  registration  of  a  trade-mark  to  the  Commissioner,  and 
from  the  Commissioner  to  the  Court  of  Appeals  for  the  District 
of  Columbia. 

In  case  of  conflicting  applications  for  registration  of  a  trade- 
mark, or  in  any  dispute  as  to  the  right  to  use  the  same,  the  Office 
will  declare  an  interference,  and  the  proceedings  for  interference 
between  applications  for  patents  will  be  followed  as  nearly  as  prac- 
ticable. Any  person  who  believes  he  would  be  damaged  by  the 
registration  of  a  trade-mark  can  oppose  the  same,  by  filing  in 
duplicate  a  written  notice  of  opposition  verified  by  the  person 
under  oath.  Any  person  believing  himself  injured  by  the  regis- 
tration of  a  trade-mark  can  apply  to  have  such  trade-mark  can- 
celed, such  application  to  be  in  duplicate  under  oath. 

The  term  of  a  trade-mark  is  twenty  years,  with  privilege  of 
renewal  for  the  same  term  on  an  application  made  not  more  than 
six  months  before  its  expiration.  Those  trade-marks  granted 
before  April  i,  1905,  remain  in  force  for  the  original  term  granted, 
and  then  may  be  renewed  for  20-year  terms  as  with  original  ap- 
plications. 

Trade-marks  may  be  sold  and  assigned  like  the  good-will  of 
a  business,  but  the  sale  or  assignment  must  be  made  by  instrument 
in  writing  duly  acknowledged  according  to  the  laws  of  the  country 
or  State  in  which  the  same  is  executed.  The  assignment  must  be 
recorded  within  three  months  from  the  date. 

A  register  of  a  trade-mark  must  give  notice  to  the  public  that 
a  trade-mark  is  registered,  either  bv  affixing  thereon  the  words 
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"  Registered  in  U.  S.  Patent  Office,"  or  "  Reg.  U.  S.  Pat.  Off.,"  or, 
when  that  cannot  be  done,  by  putting  same  words  on  a  label 
placed  on  the  packages  or  receptacles.  No  suit  can  be  brought 
for  infringement  of  a  trade-mark  unless  this  public  notice  is  given, 
or  unless  proof  is  offered  that  the  defendant  was  duly  notified  of 
infringement  and  continued  to  use  the  saine  after  such  notice.' 

The  Circuit  and  Territorial  Courts  of  tiie  United  States  and 
the  Supreme  Court  of  the  District  of  Colum])ia  have  original  ju- 
risdiction, and  the  Circuit  Courts  of  Appeal  of  the  United  States 
and  the  Court  of  Appeals  of  the  District  of  Columbia  have  ap- 
pellate jurisdiction,  of  all  suits  at  law  or  in  equity  representing 
trade-marks  registered  under  this  act,  without  regard  to  the 
amount  in  controversy.  Writs  of  certiorari  follow  the  rules  pro- 
vided for  patent  cases.  Recovery  on  a  judgment  shall  include 
profit  accruing  to  defendant  and  damages  sustained  by  complain- 
ant. The  several  courts  may  grant  injunctions  pending  suits, 
and  may  increase  said  judgment  not  exceeding  three  times  the 
amount  of  the  verdict,  and  may  order  copies  and  representations 
of   infringing  trade-marks   destroyed. 

In  assessing  profits,  the  plaintiff  is  required  to  prove  the  de- 
fendant's sales  only.  The  defendant,  on  the  oither  hand,  must 
prove  all  elements  of  cost  which  are  claimed. 

Imported  goods  bearing  foreign  trade-marks  injuriously  imi- 
tating United  States  trade-marks  shall  be  refused  entry  at  all 
United  States  custom-houses ;  and  to  prevent  their  entry,  each 
owner  of  a  trade-mark  should  lodge  wath  the  Commissioner  of 
Patents  a  copy  and  description  of  it,  copies  of  which  will  be 
forwarded  to  each  collector  or  other  proper  officer  of  customs. 

The  principal  fees  connected  with  such  registration  are  as  follows: 

On  filing  each  original  application  for  registration,       ,             .  $10.00 

On  filing  each  application  for  renewal  of  registration,  .             .  10.00 

On  filing  notice  of  opposition  to  registration,      .             .             .  10.00 
On  appeal  from  the  examiner  in  charge  to  the  Commissioner 

of    Patents,          ........  1500 

For  recording  every  assignment,  agreement,  power  of  attor- 
ney, or  other  paper,  of  300  words  or  less,            .            .            .  i.oo 
Do.,  of  more  than  300  words  and  less  than  1,000  words,        •  2.00 


Petition. 

To  THE  Commissioner  of  Patents: 

The  undersigned  presents  herewith  a  drawing  and  five  specimens  (or 
facsimiles)  of  his  trade-mark,  and  requests  that  the  same,  together  with 
the  accompanying  statement  and  declaration,  may  be  registered  in  the 
United  States  Patent  Office  in  accordance  with  the  law  in  such  cases 
mad^  and  provided. 

B  :e(l:  ,    ig     .  (Signature) 
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Statement  for  an  Individual. 

To   ALL   WHOM    IT    MAY   CONCERN: 

Be  it  known  that  I,  ,  a  citizen   (or  subject  as 

the  case  may  be)   of  the  ,  residing  at 

,  and  doing  business  at  No.  Street, 

in  sajd  city,  have  adopted  for  my  use  a  trade-mark  of  which  the  following 
is  a  description  : 

My  trade-mark  consists  of 

The  trade-mark  has  been  continuously  used  in  my  business  since 
The  class  of  merchandise  to  which  the  trade-mark  is  appropriated  is 
,  and  the  particular  description  of  goods  comprised  in 
said  class  upon  which  I  use  said  trade-mark  is 

The  trade-mark  is  displayed  on  the  package  containing  the  goods,  by 
placing  thereon  a  printed  label  on  which  the  same  is  shown  (or  stat« 
other  modes  of  application  to  the  goods). 

( Signature) 

Declaration  for  an  Individual. 

State  of  / 

>  ss: 

County  of  )  ^^ 

,  being  duly  sworn,  deposes  and  says  that  he  is  the 
applicant  named  in  the  foregoing  statement;  that  he  believes  the  fore- 
going statement  is  true ;  that  he  believes  himself  to  be  the  owner  of  the 
trade-mark  sought  to  be  registered ;  that  no  other  person,  firm,  corpora- 
tion, or  association,  to  the  best  of  his  knowledge  and  belief,  has  the 
right  to  use  said  trade-mark,  either  in  the  identical  form  or  in  any  such 
near  resemblance  thereto  as  might  be  calculated  to  deceive;  that  said 
trade-mark  is  used  by  him  in  commerce  among  the  several  States  of  the 
United  States  and  (or)  between  the  United  States  and  foreign  nations 
or  Indian  tribes,  or  both  as  the  case  may  be ;  and  that  the  description 
and  specimens  (or  facsimiles)  presented  truly  represent  the  trade-mark 
sought  to  be  registered. 

(Signature) 

Subscribed    and    sworn    to    before    me,    a  this  day    of 

.   19 

(  Signature) 

{Official  Character.) 
Statement  for  a  Firm. 
To  all  whom  it  may  concern  : 

Be  it  known  that  we,  ,  a  firm  domiciled  in  , 

county  of  ,   State  of  ,  and  doing  business 

at  No.  ,   citizens    (or   subjects,   as  the   case  may  be)    of 

,  have  adopted  for  our  use  a  trade-mark,  of  which  the 

following  is  a  description : 

Our  trade-mark  consists  of 

The  trade-mark  has  been  continuously  used  in  our  business   since 

The  class  of  merchandise  to  which  the  trade-mark  is  appropriated  is 
,  and  the  particular  description  of  goods  comprised  in 
said  class  upon  wliich  snid  trade-mark  is  used  is 
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The  trade-mark  is  displayed  on  the  packages  containing  the  goods, 
by  placing  thereon  a  printed  label  on  which  the  same  is  shown  (or  state 
other  modes  of  application  to  the  goods). 

(Signature) 

By 

A  member  of  the  Urm. 

PRINTS  AND  LABELS. 

By  an  Act  of  Congress,  approved  June  i8,  1874  (18  Statutes 
at  Large,  p.  78),  provision  is  made  for  the  registry  of  prints 
and  labels  in  the  Patent  Office.  For  this  purpose  these  terms  are 
construed  as  synonymous,  and  are  defined  as  any  device,  picture, 
word  or  words,  figure  or  figures  (not  a  trade-mark),  impressed 
or  stamped  directly  upon  the  articles  of  manufacture,  or  upon  a 
slip  or  piece  of  paper  or  other  material,  to  be  attached  in  any 
manner  to  manufactured  articles,  or  to  bottles,  boxes,  or  packages 
containing  them,  to  indicate  the  contents  of  the  package,  the  name 
of  the  manufacturer,  or  the  place  of  manufacture,  the  quality  of 
goods,  directions  for  use.  etc. 

It  has  been  held  that  the  application  for  registry  must  be 
made  before  the  print  or  label  is  actually  used  ;  but  no  examination 
of  its  novelty  need  be  made. 

The  applioiition  mitst  be  accompanied  by  ten  copies  of  the 
print  or  label,  and  the  registry  fee  of  six  dollars  must  be  paid 
at  the  time  of  filing.  - 

Form  of  Application  for  Registration  of  Prints  and  Labels. 

To  THE  Commissioner  of  Patents: 

The  undersigned,  A.  B.  of  ,  and  a  citizen  of  the  United  States  (or 

resident  therein,  as  the  case  may  be),  hereby  furnishes  ten  copies  of  a  label 
(or  print)  to  be  used  for  ,  of  which  he  is  the  sole  proprietor.    The 

title  of  said  label  (or  print)  is  ,  and  the  said  label  (or  print)  con- 

sists of  the  words  and  figures  as  follows,  to  wit : 

And  he  hereby  requests  that  the  said  label  (or  print)  be  registered  in 
the  Patent  Office,  in  accordance  with  the  Act  of  Congress  to  that  effect, 
approved   June    18,    1874.  A.    B.,   Proprietor. 

The  certificate  of  registration  will  continue  in  force  for 
twenty-eight  years. 

The  benefits  of  this  act  were  originally  confined  to  citizens 
or  residents  of  the  United  States ;  but  have  been  extended  by 
treaties  to  British,  German,  Italian,  and  Belgian  subjects. 
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CHAPTER  XXXIV. 
THE  LAW  OF  COPYRIGHT. 

The  law  now  in  force  in  the  United  States  is  as  followa  : 

Section  4948.  All  records  and  other  things  relating  to  copyrights  Nfld 
lequired  by  law  to  be  preserved,  shall  be  under  the  control  of  the  Librarian  cf 
Congress,  and  kept  and  preserved  in  the  Library  of  ConL!;ress  ;  and  the 
librarian  of  Congress  shall  have  tlie  immediate  care  and  supervision  thereof, 
and,  under  the  supervision  of  the  Joint  Committee  of  Co-.ir^ress  on  the 
Library,  shall  perform  all  acts  and  duties  required  by  law  touching  copy- 
rights. 

Sec.  4949.  The  seal  provided  for  the  office  of  the  librarian  of  Congress 
shall  be  the  seal  thereof,  and  by  it  a'l  records  and  papers  issued  from  tie 
office,  and  to  be  used  in  evidence,  shall  be  authenticated. 

Sec.  4950.  The  librarian  of  Congress  shall  give  a  bond,  with  sureties, 
to  the  Treasurer  of  the  United  States,  in  the  sum  of  five  thousand  dollars, 
with  the  condition  that  he  will  render  to  the  proper  officers  of  the  Treasury 
a  true  account  of  all  moneys  received  by  virtue  of  his  office. 

Sec.  4951.  The  librarian  of  Congress  shall  make  an  annual  report  to 
Congress  of  the  number  and  description  of  copyright  publications  for  which 
entries  have  been  made  during  the  year. 

Sec.  4952.  Any  citizen  of  the  United  States,  or  resident  therein,  who 
shall  be  the  author,  inventor,  designer,  or  proprietor  of  any  book,  map, 
chart,  dramatic  or  musical  composition,  engraving,  cut,  print,  photograph,  or 
negative  thereof,  or  of  a  painting,  drawing,  chromo,  statue,  statuary,  and  of 
models  or  designs  intended  to  be  perfected  as  works  of  the  fine  arts,  and 
the  executors,  administrators,  or  assigns  of  any  such  person,  shall,  upon 
complying  witTi  the  provisions  of  this  chapter,  have  tlie  sole  liberty  of  print- 
ing, reprinting,  publishing,  completing,  copying,  executing,  finishing,  and 
Vending  the  same  ;  and,  in  the  case  of  a  dramatic  composition,  of  publicly 
performing  or  representing  it,  or  causing  it  to  be  performed  or  represented 
by  others.  And  authors  may  reserve  the  right  to  dramatize  or  translate 
their  own  works. 

Sec.  4953.  Copyrights  shall  be  granted  for  the  term  of  twenty-eight 
years  from  the  time  of  recording  the  title  thereof,  in  the  manner  hereinafter 
directed. 

Sec.  4954.  The  author,  inventor,  or  designer,  if  he  be  still  living  and  a 
citizen  of  the  United  States  or  resident  therein,  or  his  widow  or  children  if 
he  be  dead,  shall  have  the  same  exclusive  right  continued  for  the  further 
term  of  fourteen  years,  upon  recording  the  title  of  the  work  or  description 
of  the  article  so  secured  a  second  time,  and  complying  with  all  other  regula* 
tions  in  regard  to  original  copyrights,  within  six  months  before  the  expiration 
of  the  first  term.  And  such  person  shall,  within  two  months  from  the  date 
of  said  renewal,  cause  a  copy  of  the  record  thereof  to  be  published  in  one 
or  more  newspapers,  printed  in  the  United  States,  for  the  space  of  foul 
weel  s. 
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Sec.  4955.  Copyrights  shall  be  assignable  in  law  by  any  instrument  of 
writing,  and  such  assignment  shall  be  recorded  in  the  office  of  the  librarian 
of  Congress  within  sixty  days  after  its  execution  ;  in  default  of  which  it 
shall  be  void  as  against  any  subsequent  purchaser  or  mortgagee  for  a 
valuable  consideration,  without  notice. 

Sec.  4956.  No  person  shall  be  entitled  to  a  copyright  unless  he  shall, 
before  publication,  deliver  at  the  office  of  the  librarian  of  Congress,  cr 
deposit  in  tlie  mail  addressed  to  tlie  librarian  of  Congress,  at  Washington, 
District  of  Columbia,  a  printed  copy  of  the  title  of  the  book  or  otlier  article, 
or  a  description  of  the  painting,  drawing,  chromo,  statue,  statuary,  or  model 
or  design  for  a  work  of  the  fine  arts,  for  which  he  desires  a  copyright ;  nor 
unless  he  shall  also,  within  ten  days  from  the  publication  thereof,  deliver  at 
the  office  of  the  librarian  of  Congress,  or  deposit  in  the  mail  addressed  to 
the  librarian  of  Congress,  at  Washington,  District  of  Columbia,  two  copies 
of  such  copyright  book  or  other  article,  or,  in  case  of  a  painting,  drawing, 
statue,  statuary,  model  or  design  for  a  work  of  the  fine  arts,  a  photograph 
of  the  same. 

Sec.  4957.  The  librarian  of  Congress  shall  record  the  name  of  such 
copyright  book,  or  other  article,  forthwith  in  a  book  to  be  kept  for  that 
purpose,  in  the  words  following:  "Library  of  Congress,  to  wit:  Be  it 
remembered  that  on  the day  of , ,  A.  B.,  of ,  hath  deposi- 
ted in  this  office  the  title  of  a  book,  (map,  chart,  or  otherwise,  as  the  case 
n>ay  be,  or  description  of  the  article,)  the  title  or  description  of  which  is  in 
♦he  following  words,  to  wit:  (here  insert  the  title  or  description,)  the  right 
whereof  he  claims  as  author,  (originator,  or  proprietor,  as  the  case  mav  be,) 
m  conformity  with  the  laws  of  the  United  States  respecting  copyrights. 
C.  D.,  Librarian  of  Congress."  And  he  shall  give  a  copy  of  the  title  or 
description,  under  the  seal  of  the  librarian  of  Congress,  to  the  proprietor 
whenever  he  shall  require  it. 

Sec.  4958.  The  librarian  of  Congress  shall  receive  from  the  persons  to 
whom  the  services  designated  are  rendered,  the  following  fees:  i.  For  record- 
ing the  title  or  description  of  any  copyright  book  or  other  article,  fifty  cents. 
2.  For  every  copy  under  seal  of  such  record  actually  given  to  the  person 
claiming  the  copyright,  or  his  assigns,  fifty  cents.  3.  For  recording  and 
certifying  any  instrument  of  writing  for  the  assignment  of  a  copyright,  one 
dollar.  4.  For  every  copy  of  an  assignment,  one  dollar.  All  fees  so  received 
shall  be  paid  into  the  treasury  of  the  United  States. 

Sec.  4959-  The  proprietor  of  every  copyright  book  or  other  article  shall 
deliver  at  the  office  of  the  librarinn  of  Congress,  or  deposit  in  the  mail 
addressed  to  tlie  librarian  of  Congress,  at  Washington,  District  of  Columbia, 
within  ten  days  after  its  publication,  two  complete  printed  copies  thereof,  of 
the  best  e  lition  issued,  or  description  or  photograph  of  such  article  as  here- 
inbefore required,  and  a  copy  of  every  subsequent  edition  wherein  any 
substantial  changes  shall  be  made. 

Sec.  4960.     For  every  failure  on  the  part  of  the  proprietor  of  any  copy- 
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right  to  deliver,  or  deposit  in  tlie  mail,  cither  of  the  pubh'shed  copies,  or 
description,  or  photograph,  required  by  Sections  4956  and  4959,  the  pro- 
prietor of  the  copyright  shall  be  liable  to  a  penalty  of  twenty-tive  dollars,  to 
be  recovered  by  the  librarian  of  Congress,  in  the  name  of  the  United  States, 
in  an  action  in  the  nature  of  an  action  of  debt,  in  any  district  court  of  the 
United  States  within  the  jurisdiction  of  which  the  delinquent  may  reside  or 
be  found. 

Sec.  4961.  The  postmaster  to  whom  such  copyright  book,  title,  or  other 
article  is  delivered,  shall,  if  requested,  give  a  receipt  therefor;  and  when  so 
delivered  he  shall  mail  it  to  its  destination. 

Sfx.  4962.  No  person  shall  maintain  an  action  for  the  infringement  of 
his  copyright  unless  he  shall  give  notice  thereof  by  inserting  in  the  several 
coi)ies  of  every  edition  published,  on  the  title-page  or  the  page  immediately 
following,  if  it  be  a  book ;  or  if  a  map,  chart,  musical  composition,  print, 
cut,  engraving,  photograph,  painting,  drawing,  chromo,  statue,  statuary,  or 
model  or  design  intended  to  be  perfected  and  completed  as  a  work  of  the  fine 
arts,  by  inscribing  upon  some  visible  portion  thereof,  or  of  the  substance  on 
which    the    same    shall   be   mounted,   the   following    words,  viz. :   "  Entered 

according  to  act  of  Congress,  in  the  year ,  by  A.  B.,  in  the  office  of 

the  librarian  of  Congress,  at  Washington;"  or,  at  his  option,  the  word 
"Copyright,"  together  with  the  year  the  copyright  was  entered,  and  the 
name  of  the  party  by  whom  it  was  taken  out,  thus:  "Copyright,  18 — ,  I y 
»A.  B."     (For  additional  copyright  matter,  see  amendment  on  page  700.) 

Sec.  4953.  Every  person  who  shall  insert  or  impress  such  notice, 
or  words  of  the  same  purport,  in  or  upon  any  book,  map,  chart,  musical 
composition,  print,  cut,  engraving,  or  photograpli,  or  other  article,  for  which 
he  has  not  obtained  a  copyright,  shall  be  liable  to  a  penalty  of  one  hundred 
dollars,  recoverable  one-half  for  the  person  who  shall  sue  for  such  penaltv, 
and  one-half  for  the  use  of  the  United  States. 

Sec.  4964.  Every  person  who,  after  the  recording  of  the  title  of  any 
book  as  provided  by  this  chapter,  shall  within  the  term  limited,  and  without 
the  consent  of  the  proprietor  of  the  copyright  first  obtained  in  writing 
signed  in  the  presence  of  two  or  more  witnesses,  print,  publish,  or  import 
or,  knowing  the  same  to  be  so  printed,  published,  or  imported,  shall  sell  01 
expose  to  sale  any  copy  of  such  book,  shall  forfeit  every  copy  thereof  to 
such  proprietor,  and  shall  also  forfeit  and  pay  such  damages  as  may  be 
recovered  in  a  civil  action  by  such  proprietor  in  any  court  of  competent 
jurisdiction. 

Sec.  4965.  If  any  person,  after  the  recording  of  the  title  of  any  map 
chart,  musical  composition,  print,  cut,  engraving,  photograph,  or  chromo,  or 
of  the  description  of  any  painting,  drawing,  statue,  statuary,  or  model,  or 
design  intended  to  be  perfected  and  executed  as  a  work  of  the  fine  arts,  as 
provided  by  this  chapter,  shall,  within  the  term  limited,  and  without  the  con- 
sent of  the  proprietor  of  the  copyright  first  obtained  in  writing,  signed  in 
presence  ot  two  or  more  witnesses,  engrave,  etch,  work,  copy,  print,  pub- 
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lish,  or  import,  either  in  whole  or  in  part,  or  by  varying  the  main  design 
with  intent  to  evade  the  law,  or,  knowing  the  same  to  be  so  printed,  pub- 
ished  or  imported,  shall  sell  or  expose  to  sale  any  copy  of  such  map  or 
Other  article,  as  aforesaid,  he  shall  forfeit  to  the  proprietor  all  the  plates  on 
which  the  same  shall  be  copied,  and  every  sheet  thereof,  either  copied  or 
printed,  and  shall  further  forfeit  one  dollar  for  every  sheet  of  the  same 
found  in  his  possession,  either  printing,  printed,  copied,  published,  imported, 
or  exposed  for  sale ;  and  in  case  of  a  painting,  statue,  or  statuary,  he  shall 
forfeit  ten  dollars  for  every  copy  of  the  same  in  his  possession,  or  by  him 
sold  or  exposed  for  sale  ;  one-half  thereof  to  the  proprietor  and  the  other 
half  to  the  use  of  the  United  States. 

Sec.  4966.  Any  person  publicly  performing  or  representing  any  dramatic 
composition  for  which  a  copyright  has  been  obtained,  without  the  consent  of 
the  proprietor  thereof,  or  his  heirs  or  assigns,  shall  be  liable  for  damages 
therefor ;  such  damages  in  all  cases  to  be  assessed  at  such  sum,  not  less 
than  one  hundred  dollars  for  the  first,  and  fifty  dollars  for  every  subsequent 
performance,  as  to  the  court  shall  appear  to  be  just. 

Sec.  4967.  Every  person  who  shall  print  or  publish  any  manuscript 
whatever,  without  the  consent  of  the  author  or  proprietor  first  obtained,  (if 
such  author  or  proprietor  is  a  citizen  of  the  United  States,  or  resident 
therein,)  shall  be  liable  to  the  author  or  proprietor  for  all  damages  occasioned 
by  such  injury. 

Sec.  4968.  No  action  shall  be  maintained  in  any  case  of  forfeiture  or 
penalty  under  the  copyright  laws,  unless  the  same  is  commenced  within  two 
years  after  the  cause  of  action  has  arisen. 

Sec.  4969.  In  all  actions  arising  under  the  laws  respecting  copyrights 
tlie  defendant  may  plead  the  general  issue,  and  give  the  special  matter  in 
evidence. 

SEC.  4970.  The  circuit  courts,  and  district  courts  having  the  jurisdic- 
tion of  circuit  courts,  shall  have  power,  upon  bill  in  equity,  filed  by  any 
party  aggrieved,  to  grant  injunctions  to  prevent  the  violation  of  any  right 
secured  by  the  laws  respecting  copyrights,  according  to  the  course  and 
principles  of  courts  of  equity,  on  such  terms  as  the  court  may  deem  reason- 
able. 

Sec  4971.  Nothing  in  this  chapter  shall  be  construed  to  prohibit  the 
printing,  publishing,  importation,  or  sale  of  any  book,  map,  chart,  dramatic 
or  musical  composition,  print,  cut,  engraving,  or  photograph,  written,  com- 
posed, or  made  by  any  person  not  a  citizen  of  the  IJnited  States  nor  resident 
therein. 

By  the  Act  of  June  18,  1874,  it  is  provided  that  in  the  construction 
of  this  act,  the  words  "engraving,"  "cut,"  and  "print,"  shall  be  applied 
only  to  pictorial  illustrations  or  works  connected  with  the  fine  arts, 
and  no  prints  or  lal)els  designed  to  be  used  for  any  other  articles  of 
manufacture  shall  be  entered  under  the  coi)yright  law,  but  may  be  re<^is- 
tered  in  the  Patent  Office.     And  the  Commissioner  of  Patents  is  Kerebv 
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charged  with  the  supervision  and  control  of  the  entry  or  registry  of  such 
prints  or  labels,  in  conformity  with  the  regulations  provided  by  law  as  to 
copyright  of  prints,  except  that  there  shall  be  paid  for  recording  the  title  ot 
any  print  or  label,  not  a  trade-mark,  six  dollars,  which  shall  cover  the  expense 
of  furnishing  a  copy  of  the  record,  under  the  seal  of  the  Commissioner  of 
Patents,  to  the  party  entering  the  same. 

Sec.  4962,  as  amended  by  the  Act  of  Aug.  i,  1882,  provides  "that  manu- 
facturers of  designs  for  molded  decorative  articles,  tiles,  plaques,  or  articles 
of  pottery  or  metal  subject  to  copyright,  may  put  the  copyright  mark  pre- 
scribed by  R.  S.,  §  4962,  and  acts  additional  thereto,  upon  the  back  or  bottom 
of  such  articles, .or  in  such  other  place  upon  them  as  it  has  heretofore  been 
usual  for  manufacturers  of  such  articles  to  employ  for  the  placing  of  manu- 
facturers', merchants',  or  trade-marks  thereon." 

The  Copyright  Law  of  the  Dominion  of  Canada  closely 
resembles  that  of  the  United  States. 

A  copyright  may  be  taken  out  by  "  any  person  resident  in 
Canada,  or  any  person  being  a  British  subject,  and  resident  in 
Great  Britain  or  Ireland."  The  book  must  be  printed  and  pub- 
lished in  Canada. 

I  subjoin  two  forms  of  agreement  between  authors  holding 
copyrights,  with  publishers,  for  the  publication  of  the  book. 
[  add  a  form  of  assignment  of  copyright. 

(260.) 

Agreement  between  Author  and  Publisher.— Short  Form. 

This  Agreement,  Made  this  day  of  in  the  year 

19  by  and  between  {name  of  author)  and  {name  of  publisher)  witnesseth  as 
follows : 

The  said  {natne  of  author)  being  now  preparing  a  work,  to  be  called 
{or  on  the  subject  of  )  to  be  in  volume     hereby 

agrees  and  promises  to  complete  the  same  for  the  press  as  rapidly  as  prac- 
ticable, and  to  sell  to  the  same  {name  of  the  publisher)  for  the  sum  of 
dollars,  to  be  paid  as  hereinafter  mentioned,  the  exclusive  right  of  printing, 
publishing,  and  selling  the  first  edition  thereof,  to  consist  of 
copies.     The  copyright  of  said  work  to  be  secured  and  retained  by  said 
{name  of  author)  as  author  and  proprietor. 

And  the  said  {tiatn^.  of  publisher)  hereby  agrees  and  promises  to  publish 
saii  edition  of  copies,  and  to  pay  to  said  {name  of  author)  the 

said  sum  of  dollars,  by  their  promissory,  negotiable  notes,  pay- 

able at  averaae  credi*^  of  months  from  tb*'  day  of  publication  of 
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said  edition  ;  and  also  to  give  him  copies  of  said  work,  for  pre 

mentation. 

Witness  our  hands,  in  duplicate,  this  day  of 

(Signaiitre  of  author.) 
(Signature  of  publisher^ 

(261.) 

Agreement  between  Author  and  Publishers.— Fuller  Form 

Articles  of  Agreement,  Made  this  day  of 

A.D.  19      by  and  between  of  the  first  part,  and 

of  State  of  booksellers  and  publishers,  of  the  sec* 

end  part,  witnesseth,  That  the  said  (natne  of  the  author)  in  consideration  of 
the  agreements  of  the  said  {name  of  publishers)  hereinafter  contained, 
hereby  agrees  with  them  and  their  representatives  and  assigns  that  he  will 
deliver  to  them  on  or  before  the  day  of  A.D.  18 

the  manuscript  of  a  book  now  in  course  of  preparation  by  him,  to  be  entitled 
said  manuscript  to  be  properly  prepared  for  the  press,  and  to 
be  sufficient  in  amount  for  volume     of  not  less  than 

pages,  similar  to  those  of  that  he  will  secure  in  his  own  name 

a  good  and  valid  copyright  thereof  for  the  United  States,  and  any  renewals  or 
extensions  of  such  copyright  to  whic'i  he  may  hereafter  be  entitled,  and  will 
defend  the  same  from  all  infringements  and  adverse  claims,  and  will  save 
the  said  and  their  representatives  and  assigns,  harmless  and 

indemnified  from  all  such  infringements  and  claims,  and  from  all  damage, 
costs,  and  expenses  arising  to  them  by  reason  thereof ;  that  he  will  license 
and  allow  the  said  and  their  representatives  and  assigns,  but 

no  other  party  or  parties,  to  print,  publish,  and  sell  the  aforesaid  book,  and 
any  revisions  of  the  same,  during  the  continuance  of  any  copyrights  or 
renewals  thereof  which  he  may  obtain  therefor;  provided,  however,  that  the 
said  and  their  representatives  and  assigns  shall  in  substantial  good 

faith  keep  and  perform  their  agreements  hereinafter  contained  ;  and  thatdur- 
ing  the  continuance  of  the  exclusive  rights  hereby  granted,  he  will  revise  said 
book  as  occasion  may  require,  and  will  with  all  reasonable  diligence  and 
speed  superintend  in  the  usual  manner  of  authors  the  printing  of  all  editions 
thereof ;  and  will  not  prepare,  edit,  or  cause  to  be  published,  in  his  name  or 
otherwise,  anything  which  may  injure  or  interfere  with  the  sale  of  the  afore- 
said book. 

And  the  said  {name  of  the  publishers)  in  consideration  of  the  foregoing 
agieements  of  the  said  author  of  the  aforesaid  book,  hereby  agree  on  their 
part  that  they  will,  upon  the  delivery  to  them  of  the  manuscript  thereof  as 
aforesaid,  proceed  at  rnce  to  print  and  publish  an  edition  of  said  book, of  at 
least  copies,  of  which  they  will  deliver  to  the  said 

author  for  his  own  use  without  charge;  that  they  will  subsequently,  from 
time  to  time,  during  the  continuance  of  their  enjoyment  of  the  exclusive 
rights  herein  granted  them,  print  and  publish  such  other  editions  of  said 
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book  as  the  demand  for  the  same  may  require,  copies  of  each 

of  which  they  will  deliver  to  said  author  for  his  own  use  without  charge; 
that  they  will  use  their  best  exertions  to  secure  the  speedy  sale  of  all  such 
editions  published  by  them  as  aforesaid ;  and  that,  upon  the  publication  of 
each  and  every  edition  of  said  book,  they  will  pay  unto  the  said  author,  or 
his  representatives  or  assigns,  a  sum  equal  to  upon  each  and 

every  copy  of  which  said  edition  shall  consist  fexcejitin^-;,  however, ;  aid  copies 
to  be  given  to  said  author  as  aforesaid,  and  such  other  copies  as  may  be 
used  for  presentation  to  editors  and  others  for  the  purpose  of  obtrJning 
reviews  and  notices,  or  otherwise  to  promote  the  sale  of  said  book),  which 
said  sum  shall  be  paid  as  follows  {state  t/:c  maimer  and  times  of  paymettt,  as 
by  cash  or  fiotes)  but  from  any  sum  so  to  be  paid  as  aforesaid  shall  first  be 
deducted  the  cost  of  any  alterations  or  corrections,  exceeding  ten  per  cent, 
of  the  cost  of  first  setting  up  the  type,  made  by  the  said  author  in  said  book 
after  the  portion  altered  or  corrected  is  in  type. 

In  Witness  Whereof,  The  said  parties  have  hereto,  and  to  another  instru 
ment  of  like  tenor,  set  their  hands  the  day  and  year  first  above  written. 

{Signature  of  author.) 
{Signature  of  publishers.) 
{Witnesses.) 

(262.) 

An  Assignment  of  a  Copyright. 

To  all  whom  it  may  Concern  :  Whereas  I,  {name  of  assignor)  of 
in  the  County  of  and  State  of  did  obtain  a  copy- 

right from  the  United  States  for  a  work  entitled  and  the 

certificate  of  said  copyright  bears  date  A.D.  eighteen  hundred 

and 

Now  this  Deed  Witnesseth,  That  for  a  valuable  consideration,  viz. : 
to  me  in  hand  paid,  the  receipt  of  which  is  hereby  acknowl- 
edged, I  have  assigned,  sold,  and  set  over,  and  by  these  presents  do  assign, 
sell,  and  set  over  unto  the  said  {name  of  assignee)  all  the  right,  title,  and 
interest  I  have  in  the  above  book  {or  design,  etc. )  as  secured  to  me  by  said 
copyright.  The  same  to  be  held  and  enjoyed  by  the  said  {name  of  assignee)  for 
his  own  use  and  behoof,  and  for  the  use  and  behoof  of  his  legal  representatives, 
to  the  full  end  of  the  term  for  which  said  copyright  was  issued,  as  fully  and 
entirely  as  the  same  would  have  been  held  and  enjoyed  by  me  had  this 
assignment  and  sale  not  been  made. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
seal,  this  day  of  in  the  year  of  our  Lord  one  thousand 

nine   hundred  and 

{Signature^    {Seal.) 

Sealed  and  Delivered  in  Presence  if 
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CHAPTER  XXXV. 

MEANS  PROVIDED   FOR  THE   RECOVERY   AND   COLLECTION  OF 

DEBTS. 

1.  Arrest  and  Imprisonment. — In  many  States,  no  person 
can  be  arrested  or  imprisoned  for  debt.  In  California  no  female, 
and  in  Louisiana  no  female,  and  no  person  who  has  not  a 
domicil  in  the  State,  and  in  Ohio  no  female,  nor  any  officer  or 
soldier  of  the  Revolutionary  army,  can  be  arrested  or  impris- 
oned for  debt.  In  all  the  States,  the  intention  of  the  law  is 
to  limit  imprisonment  to  those  cases  in  which  either  fraud 
was  committed  in  the  contraction  of  the  debt,  or  the  debtor 
intends  to  abscond  out  of  the  reach  of  process.  The  provisions  to 
effect  this  are  very  various.  Generally,  the  plaintiff  must  file 
in  the  clerk's  ofifice,  or  indorse  upon  the  writ,  an  affidavit  of  the 
facts  on  which  he  grounds  the  right  of  arrest.  In  some  of  the 
States,  provision  is  made  for  the  imprisonment  on  execution  of 
a  debtor  who  can  be  found  to  possess,  and  refuses  to  surrender, 
property  or  interest,  real  or  personal,  which  might  be  made 
available  for  the  payment  of  his  debts. 

2.  The  Trustee  Process. — The  trustee  process,  or  garnishee 
process,  or  process  of  foreign  attachment, — by  all  which  names 
it  is  known, — is  now  nearly  or  quite  universal.  It  is  substan- 
tially this  :  A  owes  B  a  debt ;  but  A  has  no  property  in  his 
hands  or  possession  which  B  can  get  at ;  but  A  has  deposited  in 
the  hands  of  C,  goods,  or  property,  or  credits  of  some  kind,  or  A 
has  a  valid  claim  against  C  for  services  rendered,  or  money 
loaned,  or  goods  sold,  or  something  else  ;  and  this  B  gets  by 
suing  A,  not  with  a  common  writ,  but  with  a  trustee  writ,  so 
called,  in  which  he  declares  that  C  is  the  trustee  of  A,  tor  prop- 
erty, etc.  ;  and  on  this  writ,  if  B  recovers  payment  against  A, 
he  will  have  an  execution  against  all  A's  property  in  the  hands 
of  C,  and  all  A's  valid  demands  against  C.  But  C,  when  noti- 
fied, may  come  into  court,  and,  in  answer  to  all  questions  put 
to  him,  declare  that  he  (C)  has  no  property  in  his  hands  belong- 
ing to  A,  and  that  he  does  not  owe  A  anything.  And  then  the 
plaintiff  may  shape  the  questions  as  he  pleases,  to  draw  out  the 
truth. 
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No  one  is  adjudged  trustee,  or  made  to  pay  to  the  creditor 
the  debt  due  to  the  debtor,  if  he  has  given  a  negotiable  note  for 
it,  because  he  might  have  to  pay  it  again  to  an  honest  indorsee. 
Nor  if  the  debt  is  not  certainly  due ;  nor,  generally,  if  it  is  due 
from  the  trustee  in  any  official  capacity,  which  will  require  him 
to  account  over  for  the  money  in  his  hands  ;  nor  if  the  debtor 
has  recovered  a  judgment  against  the  trustee,  on  which  execu- 
tion may  issue. 

The  laws  of  the  British  Provinces  for  the  collection  of  debts 
are  similar  in  substance  and  purpose  to  those  of  the  United 
States,  with  similar  provisions  against  abuse  or  oppression. 

3.  The  Homestead. — In  most  of  the  States,  a  homestead  is 
protected  from  creditors,  and  exempted  from  all  attachment  or 
execution,  excepting  in  some  States  for  taxes,  or  wages  of  labor 
to  a  certain  amount. 

Various  provisions  are  made  in  each  of  these  States  to  com 
bine  a  due  protection  of  the  creditor  with  proper  prevention  of 
fraud.  The  most  common  means  are  by  requiring  that  "the 
homestead"  should  be  distinctly  defined  and  set  apart,  and  in 
many  cases  by  the  additional  requirement,  that  the  description 
and  location  of  it  should  be  put  on  public  record. 

In  all  the  States  there  are  also  exemption  laws.  These  pro 
vide  very  generally  that  bed  and  bedding  and  other  necessary 
furniture,  needful  clothing,  a  Bible  and  school-books,  and  a  cer- 
tain amount  of  food  and  fuel,  shall  not  be  taken  on  attachment 
or  execution.  In  some  States,  the  tools  of  a  trade,  the  uniform, 
arms,  and  equipments  of  soldiers  or  officers  in  the  militia,  the 
family  burying-vault  and  gravestones,  a  team  or  yoke  of  oxen, 
bees  with  their  hives  and  honey,  a  boat  for  fishing,  etc.,  are 
exempted.  These  statutes  often  enumerate  the  articles  ex- 
empted quite  minutely,  and  then  add,  that  necessary  articles  to 
a  certain  amount  of  value,  usually  one  or  two  hundred  dollars, 
are  also  exempted. 

We  give  annexed  to  this  chapter  an  Abstract  of  the  Laws 
of  all  the  States  relating:  to  the  collection  of  debts. 
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ABSTRACT  OF  LAWS  RELATING  TO  THE  COLLEC- 
TION OF  DEBTS 

INCLUDING  ACTIONS,  ATTACHMENT,   ARREST,   GARNISHMENT, 
JUDGMENT,  EXEMPTIONS,  AND  HOMESTEAD. 

ALABAMA.  —  Actions.  Civil  actions  are  begun  by  service  of  summons, 
issued  by  the  clerk  of  court,  and  accompanied  by  the  complaint  of  the  plain- 
tiff.    All  actions  on  contracts  for  the  payment  of  money  may  be  joined  in  one. 

Attachment  may  be  levied  on  any  real  estate,  or  personal  property,  or 
by  garnishment.  It  may  issue,  (i)  to  enforce  the  collection  of  any  debt,  (2) 
for  any  money  demand,  (3)  to  recover  damages  for  the  breach  of  any  con- 
tract, or,  (4)  when  the  action  sounds  in  damages  merely,  an  affidavit  by  the 
plaintiff  that  the  defendant  resides  out  of  the  State,  or  has  absconded,  or  has 
secreted  himself,  or  is  about  to  remove,  or  has  or  is  about  to  dispose  of  his 
property  fraudulently.  Affidavit  must  set  forth  amount  of  debt  or  demand, 
that  it  is  justly  due  and  that  attachment  is  not  for  purpose  of  harassing  de- 
fendant. Plaintiff  must  also  give  bond  lo  defendant  to  prosecute  attachment 
to  effect,  and  pay  all  damages  sustained  by  wrongful  suing  out  of  attachment 

Arrest  is  not  allowed  under  the  constitution  for  debt. 

Garnishment.  The  judgment  creditor  in  any  action  may  obtain  a  process 
of  garnishment  against  any  person  supposed  to  be  indebted  to  the  defendant, 
and  the  plaintiflt  may  obtain  such  process  when  a  summons  and  complaint 
have  issued  in  any  case  upon  giving  bond. 

Judgment  i&  a  lien  for  ten  years,  after  filing  a  certificate  of  the  cleric  of 
the  court  in  the  office  of  the  judge  of  probate  of  the  county  where  it  was  ob- 
tained. 

Stay  Law.  In  actions  before  a  justice  of  the  peace  defendant  may,  at  any 
time  before  execution  is  issued,  stay  the  issue  thereof  thirty  days,  if  the  judg- 
ment be  less  than  twent>-  dollars,  or  si.xty  days  if  over  twenty  dollars,  by  giv- 
ing a  bond  with  surety  in  double  the  amount  of  the  judgment.  In  cases  in 
the  Circuit  Court  execution  can  be  stayed  only  by  appeal  to  the  Supreme 
Court  and  giving  bond. 

Exemptions.  Personal  property,  to  be  selected  by  the  debtor,  to  the  value 
ef  one  thousand  dollars,  is  exempt  from  sale  on  execution,  or  other  process  of 
court,  also  the  homestead  of  the  debtor,  not  exceeding  one  hundred  and  sixtj- 
acres  and  not  exceeding  two  thousand  dollars  in  value,  not  in  any  city,  town, 
or  village,  or  in  lieu  thereof,  any  lot  in  any  city,  town,  or  village  with  the 
buildings  thereon  owned  and  occupied  by  the  debtor,  not  exceeding  two  thou- 
sand dollars  in  value.  Also  are  exempt,  lots  in  cemeteries,  pew  or  seat  in 
church,  proper  wearing  apparel,  family  portraits,  books  used  in  the  family, 
and  the  wages  or  salaries  of  laborers  or  employes,  for  personal  service,  not 
exceeding  twenty-five  dollars  per  month. 

ARIZONA. —  Actions.  There  is  but  one  form  of  civil  action.  This  is 
commenced  by  filing  a  complaint  with  the  clerk  of  the  court  and  taking  out 
a  summons.  Actions  must  be  brought  in  the  name  of  the  real  party-  in  inter- 
est. If  the  plaintiff  be  a  non-resident,  defendant  may  require  security  for 
costs. 

Attachment.  Will  issue  on  filing  with  the  clerk  an  affidavit  setting 
forth  that  defendant  is  justly  indebted  to  plaintiff  and  the  amount,  also  that 
defendant  is  a  non-resident  or  a  foreign  corporation,  or  that  he  is  about  trt 
remove  permanently  from  the  territory,  and  has  refused  to  pay  or  secure  the 
debt,  or  that  he  secretes  himself  so  that  process  cannot  be  served  on  him,  or 
that  he  has  secreted  or  is  about  to  secrete  his  property  for  the  purpose  of  de- 
frauding creditors,  or  that  he  is  about  to  remove  his  property  from  the  juris- 

4o 


7o6         ABSTRACT   OT    THE   COLLECl  ION   Of   DEBTS. 

diction  of  the  court  uitliout  leaving  enough  to  satisfy  his  debts,  or  from  the 
county  to  defraud  creditors,  or  that  he  has  disposed  or  is  about  to  dispose 
of  his  proj-ierty  to  defraud  creditors  and  that  lie  is  about  to  convert  his  prop- 
erty into  money  to  place  it  beyond  reach  of  creditors,  or  that  the  debt  was  due 
for  property  obtained  under  false  pretenses,  and  also  that  the  attachment  is  not 
sued  out  to  injure  or  harass  defendant,  and  that  plaintiff  will  probably  lose 
his  debt  unless  attachment  issues.  Plaintiff  must  give  bond  with  sureties  to 
prosecute  suit  and  for  damages  and  costs  in  case  attachment  was  wrongfully 
obtained. 

Arrest  —  not  authorized  for  debt.  But  every  debtor  ^vho  fraudulently 
removes  from  territory  or  fraudulently  conceals  or  disposes  of  property  with 
intent  to  defraud  or  hinder  creditors  is  punishable  by  fine  and  imprisonment. 

Garnishment.  Writ  issues  on  plaintiff's  giving  bond  with  two  sureties 
to  prosecute  suit  to  effect  and  to  pay  all  costs  and  damages  in  case  writ  is 
wrongfully  sued  out,  and  filing  affidavit  showing  either  that  an  original  at- 
tachment has  been  issued,  or  that  debt  is  just,  due,  and  unpaid  and  that  de- 
fendant has  not  property  sufficient  to  satisfy  debt,  and  that  the  garnishment  is 
not  sued  out  to  injure  either  defendant  or  garnishee;  or  that  plaintiff  has  a 
judgment  and  that  defendant  has  not  property  to  satisfy  it;  and  further,  that 
the  garnishee  is  indebted  to  defendant  or  has  effects  of  defendant,  or  that 
garnishee  is  a  joint  stock  company  and  defendant  owns  shares  or  some  in- 
terest therein. 

Judgment  is  a  lien  for  two  years  on  all  real  estate  owned  by  the  defend- 
ant in  the  county  where  the  judgment  is  rendered  or  where  a  transcript  of 
the  same  has  been  filed. 

Stay  Law.     There  is  no  stay  of  execution  except  in  case  of  appeal. 

Exemptions.  To  every  head  of  a  family  a  homestead  not  exceeding 
twenty-five  hundred  dollars  in  value;  personal  property  to  the  value  of  five 
hundred  dollars  to  be  selected  by  the  debtor,  and  earnings  for  personal  ser- 
vices for  thirty  days  preceding  the  levy. 

ARKANSAS. —  Actions.  Forms  of  actions  existing  before  the  adoption 
of  the  code  are  abolished,  and  there  is  now  one  form  of  action  for  private 
rights,  called  a  cix'il  action.  The  civil  action  is  begun  by  filing  with  the 
clerk  of  the  court  a  complaint  and  causing  a  summons  to  issue  thereon.  Sev- 
eral causes  of  action  may  be  joined  in  the  same  complaint. 

Attachment.  The  plaintiff  may  have  an  attachment  for  the  recovery 
of  money,  including  damages,  when  the  defendant  is  a  non-resident  of  the 
State;  or  has  been  absent  from  the  State  four  months;  or  has  departed  with 
intent  to  defraud  his  creditors;  or  has  left  county  to  avoid  service  of  sum- 
mons, or  so  conceals  himself  that  summons  cannot  be  served  on  him,  or  has 
removed  his  property  from  the  State,  or  is  about  to  do  so,  not  leaving  enough 
to  satisfy  the  claims  of  creditors;  or  has  disposed  of  his  property,  or  is  about 
to  do  so  with  fraudulent  intent  to  cheat,  hinder,  or  delay  his  creditors.  An 
order  of  attachment  is  made  by  the  clerk  of  the  court  on  the  filing  by  the 
plaintiff  of  an  affidavit  showing  the  nature  and  amount  of  the  plaintiff's 
claim,  that  it  is  just,  and  the  existence  of  one  of  the  grounds  of  attachment 
above  mentioned,  and  filing  a  bond  of  indemnity  to  the  defendant. 

Arrest.  The  defendant  in  a  civil  action  may  be  arrested  on  filing  by  the 
plaintiff  with  the  clerk  of  the  court,  of  an  affidavit  showing  the  nature  of  the 
claim,  and  charging  the  defendant  with  fraud  in  contracting  the  debt,  that 
it  is  a  just  claim,  and  the  amount  expected  to  be  recovered,  and  that  the  affi- 
ant believes  that  the  defendant  is  about  to  depart  from  the  State,  and  has 
concealed  his  property  with  the  intent  to  defraud  his  creditors,  or  that  he  ha'< 
property  and  is  about  to  depart  from  the  State  without  leaving  enough  to 
satisfy  the  plaintiff's  claim. 
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Garmshment.  Process  of  garnishment  may  issue  whenever  the  plaintiff 
believes  that  any  person  is  indebted  to  tlie  defendant,  or  has  in  his  hands  or 
possession  goods  and  chattels,  moneys,  credits,  or  effects  belonging  to  the  de- 
fendant. 

Judgment  rendered  by  the  Circuit  Court  is  a  lien  on  the  real  estate  of 
the  defendant  lying  in  the  county  for  which  the  court  is  held,  and  the  Hen 
continues  for  three  years. 

Judgment  rendered  by  the  Supreme  Court  or  by  a  justice  of  the  peace 
becomes  a  lien  on  filing  a  transcript  with  the  clerk  of  the  Circuit  Court. 

Stay  Law.  Execution  may  be  stayed  six  months,  when  the  judgment  is  a 
decree  for  money,  by  giving  a  bond  with  good  surety,  except  in  actions 
against  a  collecting  officer,  attorney,  or  agent,  or  by  a  surety  against  his  prin- 
cipal, or  in  a  suit  brought  to  enforce  a  vendor's  or  mortgagee's   lien. 

Exemptions.  Personal  propertj'  of  a  person  unmarried  and  not  the  head 
of  a  family  to  the  value  of  two  hundred  dollars,  in  addition  to  wearing  ap- 
parel. Personal  property  of  a  person  married  or  the  head  of  a  family  to  the 
value  of  five  hundred  dollars,  in  addition  to  wearing  apparel.  The  home- 
stead of  a  married  man  or  the  head  of  a  family,  except  on  judgments  for  the 
purchase  money,  or  to  enforce  specific  liens  against  the  property,  or  for  debts 
due  in  a  fiduciary  capacity.  Such  homestead,  if  outside  of  a  town  or  village, 
shall  consist  of  not  exceeding  one  hundred  and  sixty  acres  of  land,  with  the 
improvements  thereon,  occupied  as  a  residence,  in  all  not  exceeding  in  value 
twenty-five  hundred  dollars,  or  not  less  than  eighty  acres  without  regard  to 
value.  If  within  a  citj',  town,  or  village  and  owned  and  occupied  as  a  resi- 
dence, it  shall  consist  of  not  exceeding  one  acre  of  land  with  improvements, 
not  in  all  exceeding  in  value  twenty-five  hundred  dollars,  or  not  less  than  a 
quarter  of  an  acre  without  regard  to  value. 

CALIFORNIA.  —  Actions.  There  is  only  one  form  of  action  for  private 
remedies,  which  is  commenced  by  filing  a  complaint,  and  issuing  a  summons 
thereon,  directed  to  the  defendant. 

Attachment.  A  writ  of  attachment  may  issue,  in  actions  on  contracts  for 
the  direct  payment  of  money  made  or  payable  in  the  State,  and  not  secui^ed 
by  mortgage  or  otherwise,  or  where  the  security  has  become  valueless,  and  in 
actions  of  contract  against  a  defendant  residing  out  of  the  State,  on  filing 
with  the  clerk  of  the  court  an  affidavit  that  the  defendant  is  actually  indebted 
to  the  plaintiff,  stating  the  amount  due,  and  also  that  tlie  action  is  one  of 
those  above  specified,  and  filing  a  bond  of  indemnity  to  the  defendant. 

Arrest.  The  defendant  may  be  arrested  in  an  action  for  the  recovery  of 
money  or  damages,  when  he  is  about  to  leave  the  State  with  intent  to  de- 
fraud his  creditors  or  in  an  action  to  recover  possession  of  personal  property 
when  the  property  has  been  fraudulently  concealed  or  disposed  of  and  cannot 
be  found,  or  when  the  defendant  was  guilty  of  fraud  in  contracting  the  debt, 
or  of  embezzlement  or  fraudulent  misapplication  of  money  or  property,  or  of 
misconduct  or  neglect  in  oflnce,  or  in  professional  employment,  or  of  willful 
violation  of  dut\',  or  where  the  defendant  has  removed  or  disposed  of  his 
property  with  intent  to  defraud  his  creditors.  The  order  for  arrest  is  ob- 
tained from  a  judge  of  the  court,  on  affidavit  of  one  or  rnore  of  the  above 
causes,  and  furnishing  security  to  defendant  for  damages  in  case  the  arrest 
proves  unlawful.     No  female  can   be   arrested   in   any  civil   action. 

Garnishment.  Debts  due  the  defendant,  and  credits  or  personal  prop- 
ert>-  of  the  defendant  in  the  hands  of  a  third  party  may  be  attached  by  serv- 
ing a  copy  of  the  writ,  and  a  notice  that  the  debts,  credits,  or  personal  prop- 
^rt,v  are  attached. 
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Judgment  is  a  lien  on  real  property  of  the  debtor,  not  exempt  from  being 
taken  on  execution,  which  is  situated  in  the  county  where  the  action  was 
brougiit,  and  becomes  a  lien  on  real  estate  in  other  counties  by  filinp;  a  trans- 
script  of  such  judgment  in  the  several  counties.    The  lien  continues  for  five  years. 

Stay  Law.  The  power  of  staying  execution  for  a  reasonable  time  is  dis- 
cretionary with  the  court.  An  appeal,  accompanied  by  sufficient  security, 
operates  as  a  stay. 

Exemptions.  Chairs,  tables,  desks,  and  books  to  the  value  of  two  hundred 
dollars,  necessary  household  furniture,  including  one  sewing  machine  and  one 
piano,  stoves,  stovepipe,  and  utensils,  wearing  apparel,  beds,  bedding,  and 
bedsteads,  family  portraits  and  pictures  painted  by  any  member  of  the  fam- 
ily, provisions  and  fuel  actually  provided  for  three  months,  three  cows  and 
their  sucking  calves,  four  hogs  with  their  sucking  pigs,  and  food  for  snch 
cows  and  hogs  for  one  month;  farm  utensils  not  exceeding  one  thousand  dol- 
lars in  value,  two  oxen,  or  two  horses,  or  two  mules,  and  harness,  one  cart  or 
buggy  and  tv.o  wagons,  and  food  for  said  animals  for  one  month,  seed,  grain, 
or  vegetables  for  sowing,  not  exceeding  in  value  two  hundred  dollars;  and 
seventy-five  bee-hives,  and  one  horse  and  vehicle  belonging  to  any  person 
who  is  maimed  or  crippled,  the  same  being  necessary  to  his  business;  tools 
of  mechanics  or  artisans;  the  office  furniture,  records,  and  seal  of  a  notary 
public;  the  instruments  of  surgeons,  dentists,  physicians,  surveyors,  with  their 
professional  libraries  and  office  furniture;  the  professional  libraries  and  office 
furniture  of  lawyers,  judges,  ministers,  editors,  school  and  music  teachers, 
and  the  indexes,  abstracts,  books,  papers,  maps,  and  office  furniture  of  search- 
ers of  records  necessary  to  be  used  in  their  profession,  instruments  actually 
used  by  music  teachers  in  giving  instructions,  also  typewriters  used  by  owner 
in  making  his  livnng,  also  one  bicycle.  The  cabin  of  a  miner,  not  exceeding 
five  hundred  dollars  in  value,  with  all  the  implements  and  gear  necessary 
for  his  business,  not  exceeding  five  hundred  dollars  in  value,  with  two  horses, 
mules,  or  oxen,  and  harness  necessary  to  operate  the  mine,  and  food  for  the 
same  for  one  month,  and  the  miner's  claim  worked  by  him,  not  exceeding 
one  thousand  dollars  in  value.  Two  oxen,  mules,  or  horses,  and  harness, 
with  food  for  the  same  for  one  month,  and  the  cart  or  other  vehicle  by  which 
carters,  hackmen,  peddlers,  etc.,  habitually  earn  their  living,  one  horse,  ve- 
hicle, and  harness  used  by  a  physician,  constable,  or  minister  in  the  practice 
of  his  profession,  with  food  for  such  animals  for  one  month;  fishing  boat  and 
net  of  fisherman  not  exceeding  five  hundred  dollars;  poultry  not  worth  more 
than  seventy-five  dollars;  seamen's  and  sea-going  fishermen's  wages  not  ex- 
ceeding three  hundred  dollars;  the  earnings  of  the  judgment  debtor  for  per- 
sonal services  rendered  within  thirty  days  next  preceding  the  levy,  when  it 
appears  by^  affidavit  that  such  earnings  are  necessary  for  family  support,  but 
only  half  of  such  earnings  are  exempt  w^hen  the  debt  is  for  necessaries; 
shares  in  homestead  associations  not  exceeding  one  thousand  dollars,  when 
the  debtor  has  no  homestead  selected;  nautical  instruments  and  wearing  ap- 
parel of  any  mariner;  life  insurance  policies,  when  the  premium  does  not  ex- 
ceed five  hundred  dollars;  all  firearms  required  by  law  to  be  kept  by  any 
person,  one  rifle  and  one  shotgun  selected  by  tlie  debtor;  all  material  not  over 
one  thousand  dollars  purchased  in  good  faith  for  use  in  or  about  to  be  ap- 
plied in  good  faith  to  the  construction,  alteration,  or  repair  of  any  building, 
mining  claim,  or  other  improvement,  except  upon  a  judgment  recovered  for 
its  price,  or  foreclosure  of  a  mortgage  thereon,  all  machinery,  etc.,  necessary 
in  construction  of  artesian  wells  or  surface  wells  to  the  value  of  one  thou- 
sand dollars.  Shares  of  stock  in  any  building  and  loan  association  to  the 
value  of  one  thousand  dollars;  also  a  homestead,  consisting  of  the  land  on 
which  the  debtor  resides,  to  be  selected  by  him,  to  the  value  of  five  thousand 
dollars,  if  the  head  ef  a  family,  or  one  thousand  dollars  of  any  other  person. 

COLORADO. —  Actions.  There  is  only  one  form  of  action  in  civil  cases, 
and   actions   are  begun   bv  filing  with    tlie   clerk   of   the  court   a    written   cor»- 
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plaint.     Non-residents  must  give  security  for  costs  or  by  tlie  service  of  a  sunti- 
moDs. 

Attachment.  Writ  of  attachment  may  issue  on  filing  with  the  clerk  of 
the  court  a  bond  \vith  sureties  in  double  tlie  amount  claimed,  and  an  affidavit, 
signed  by  the  plaintiff  or  on  his  behalf,  stating  the  nature  and  amount  of 
the  claim,  as  near  as  may  be,  and  that  defendant  is  a  non-resident  or  a  for- 
eign corporation  or  a  corporation  whose  chief  office  or  place  of  business  is 
out  of  the  State,  or  that  he  conceals  himself  or  stands  in  defiance  of  an  officer 
so  that  process  cannot  be  served  on  him,  or  that  for  more  than  four  months 
defendant  has  been  absent  from  t!ie  State,  or  his  whereabouts  unknown,  the 
indebtedness  having  been  due  during  the  whole  of  said  period,  or  that  he  is 
about  to  remove  his  property  from  the  State  witli  intent  to  defraud  or  delay 
creditors;  or  that  he  lias  fraudulently  assigned,  concealed,  removed,  or  dis- 
posed of  his  property  to  hinder  or  delay  creditors,  or  is  about  to  do  so;  or 
that  he  is  about  to  depart  from  the  State  with  the  intention  of  having  his 
effects  removed  from  the  State;  or  that  he  has  failed  or  refused  to  pay  the  price 
of  any  article  delivered  to  him  which  should  have  been  paid  for  on  delivery, 
or  to  pay  for  any  services  rendered  by  plaintiff  at  his  request,  which  were 
to  be  paid  for  when  said  services  were  rendereil;  or  that  the  debt  was 
fraudulently  contracted ;  or  if  defendant  procured  property  of  plaintiff  by 
false  representations  or  fraudulent  conduct.  Attachment  maj'  issue  on  debts 
iK)t  due  if  attachment  levies  on  defendant's  property  are  sufficient  to  render 
him  insolvent.  Writs  of  attachment  may  issue  on  Sunday  or  on  Legal  Hol- 
idays in  urgent  cases. 

Arrest.  No  person  can  be  arrested  on  mesne  process,  and  only  on  ejcecu- 
tion,  wlieii  it  is  on  an  action  of  tort  in  which  the  finding  shall  be  for  the 
plaintiff,  and  shall  state  that  tlie  defendant  was  guilty  of  malice,  fraud,  or 
willful  deceit  in  committing  the  tort,  and  in  this  case  he  may  be  imprisoned 
for  one  year,  or  until  the  judgment  is  paid. 

Garnishment.  If  the  sheriff  cannot  find  any  property  of  the  defendant, 
or  sufficient  to  satisfy  the  attachment,  he  may  summon  any  persons  named  in 
the  writ,  wlio  are  indebted  to,  or  have  goods,  effects,  or  credits  of  the  defend- 
ant in  their  hands;  and  in  any  case  on  the  return  of  an  execution  unsatisfied, 
any  person  having  property  of  the  defendant  or  indebted  to  him  may  be 
summoned  into  court  to  answer  concerning  the  same. 

Judg.ment  becomes  a  lien  on  the  real  estate  of  the  defendant  in  any 
county  by  filing  in  such  county  an  abstract  of  the  judgment,  and  continues  as 
such  for  six  years,  but  execution  must  issue  within  one  year.  From  the  time 
that  the  execution  is  delivered  to  the  officer  the  judgment  becomes  a  lien  on 
all   the  goods   and  chattels  of  the   debtor. 

Stay  Law.  There  is  no  stay  of  execution  in  Colorado  except  on  appeal  or 
in  case  of  a  writ  of  error  by  a  supersedeas. 

Exemptions.  The  following  property  of  a  person  being  the  head  of  a 
family  is  exempt,  and  if  the  head  of  the  family  dies  the  family  is  entitled  to 
the  same  exemption:  The  pictures,  school-books,  and  library  of  the  debtor; 
a  seat  or  pew  in  church;  one  burial  lot;  necessary  wearing  apparel  of  the 
family;  all  beds  and  liedding,  stoves  and  cooking  utensils  used  by  the  debtor 
or  his  family,  and  other  household  furniture  not  exceeding  one  hundred  dol- 
lars in  value;  provisions  for  the  debtor  and  his  family  for  six  months,  and 
fuel  for  six  months;  one  bicycle,  one  sewing  machine,  the  tools,  implements, 
or  stock-in-trade  of  a  mechanic,  miner,  or  other  person,  used  and  kept  for  the 
purpose  of  trade,  not  exceeding  in  value  two  Iniiidred  dollars;  the  library  and 
implements  of  professional  men,  not  exceeding  three  hundred  dollars;  work- 
ing animals  to  the  value  of  two  hundred  dollars;  one  cow  and  calf,  ten 
siveep,  and  the  necessary  food  for  the  same  for  six  months,  provided  or  grow- 
ing, or  both,  also  one  farm  wagon,  one  plow,  harrow,  and  other  farm  im- 
plements, including  harness  and  tackle  for  the  team  not  exceeding  fifty  dol- 
lars, the  wearing  apparel  of  any  person  and  the  working  animals  of  at^y  per- 
son to  the  value  of  two  hundred  dollars  are  exempt  from  execution  arid  at- 
tachment; the  earnings  of  husband  or  wife,  if  the  family  is  dependent  in 
■whole  or  in  part  on  them  for  support,  are  exempt  to  the  amount  of  sixty  per 
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cent  of  tlie  amount  due  at  tlie  time  of  levy,  when  such  family  resides  in  the 
State.  Every  householder;  tlie  head  of  a  family,  is  entitled  to  a  homestead 
to  the  value  of  two  thousand  dollars  while  such  homestead  is  occupied  by 
the  owner  or  his  or  her  fsmily,  but  to  secure  this  he  must  cause  the  word 
'■  homestead  "  to  be  entered  on  the  margin  of  the  recorded  title  signed  by 
himself  and  attested  by  the  recorder,  together  with  the  date  of  record. 

CONNECTICUT. —  Actions.  There  is  but  one  form  of  civil  action, 
which  is  commenced  by  writ  of  summons  or  attachment,  accompanied  by  the 
complaint,  which  contains  a  statement  of  the  facts  constituting  the  cause  of 
action  and  a  demand  for  the  relief  sought. 

Attachment.  The  defendant's  estate,  real  or  personal,  may  be  attached 
in  all  complaints  containing  a  money  demand  at  the  commencement  of  the 
action  or  at  the  discretion  of  the  court  during  the  pendency  of  the  same. 

Arrest.  Defendant  cannot  be  arrested  in  any  action  founded  on  con- 
tract merely,  except  for  breach  of  promise  to  marry,  misconduct  or  neglect  in 
any  office  or  professional  employment,  or  in  actions  against  a  public  officer, 
trustee,  or  person  acting  in  a  fiduciary  capacity  to  recover  moneys  received 
by  liim.  Defendant  may  be  arrested  on  mesne  process  or  execution  when  the 
declaration  sets  forth  that  he  contracted  the  debt  by  fraud,  or  that  he  con- 
ceals, removes,  or  conveys  away  his  property  to  prevent  its  being  taken  by 
legal  process,  or  refuses  to  pay  an  admitted  debt  or  judgment,  having  suffi- 
cient property  to  discharge  the  same  concealed  or  withheld,  or  refuses  to  dis- 
close rights  of  action  with  intent  to  prevent  their  being  taken  by  foreign  at- 
tachment. 

Garnishment.  Goods  concealed  in  the  hands  of  agents  so  that  they  can- 
not be  attached,  or  debts  due  from  any  person  may  be  reached  by  process  of 
foreign    attachment. 

Judgment  is  not  a  lien  on  lands  unless  attached,  or  unless  a  certificate  de- 
scribing the  court,  date  of  judgment,  names  of  parties,  amount  unsatisfied,  and 
the  premises  on  which  the  lien  is  claimed  is  recorded  in  the  tovvii  where  the 
lands  He. 

Stay  Law.  Stay  of  execution  can  be  had  only  on  appeal  on  a  judgment 
against  an  executor  or  administrator  in  the  settlement  of  an  insolvent  estate, 
in  case  of  foreign  attachment  where  it  shall  appear  on  scire  facias  that  the 
debt  due  the  principal  is  not  yet  payable,  and  on  a  judgment  for  a  mort- 
gagee in  ejectment  pending  foreclosure  of  a  mortgage. 

Exemptions.  The  necessary  apparel  and  bedding,  household  furniture 
necessary  for  supporting  life  (which  clause  is  construed  liberally),  the  arms, 
military  equipments,  uniforms,  or  musical  instruments,  owned  by  members 
of  the  militia,  pension  money  received  from  the  United  States,  implements  of 
the  debtor's  trade,  library  not  exceeding  in  value  five  hundred  dollars,  one  cow 
not  exceeding  one  hundred  and  fifty  dollars  in  value,  sheep  not  exceeding  ten, 
or  one  hundred  and  fifty  dollars  in  value,  two  swine,  and  two  hundred  pounds 
of  pork,  and  poultry  not  exceeding  twent\'-five  dollars  in  value.  Of  the  prop- 
erty of  any  one  having  a  wife  or  family,  twenty-five  bushels  of  charcoal,  two 
tons  of  other  coal,  two  hundred  pounds  of  wheat  flour,  and  two  cords  of  wood, 
two  tons  of  hay,  two  hundred  pounds  of  beef  and  fish  each,  five  bushels  each 
of  potatoes  and  turnips,  ten  bushels  each  of  Indian  corn  and  rye,  or  the  meal 
and  flour  therefrom,  twenty  poimds  each  of  wool  and  flax,  or  the  yarn  and 
cloth  therefrom;  the  horse  or  bicycle  of  a  practicing  physician  not  exceeding 
two  hundred  dollars  in  value,  and  his  saddle,  bridle,  harness,  and  buggv;  one 
boat  owned  by  one  person  and  used  by  him  in  the  business  of  planting  or 
taking  oysters  or  clams,  or  taking  shad,  together  with  the  tackle,  sails,  rigging 
and  implements  used  in  said  business,  not  exceeding  in  value  two  hundred 
dollars,  one  sewing  machine,  being  the  property  of  one  person,  one  pew,  ^and 
lot  in  a  burying  ground.  Wages  of  any  person  including  services  of^mlnor 
child  not  exceeding  twentv-five  dollars,  except  on  a  claim^  against  him  for 
personal  board,  and  all  benefiN  from  charitable  associations  are  exempt. 
Homestead  to  the  value  of  one  thousand  dollars  in  any  dwelling  owned  and 
occupied  bv  the  claimant  is  exemnt,  provided  a  declaration  to  that  effect  has 
been  executed  and  recorded  in  the  same  manner  as  a  deed  nf  laml.  nr  in- 
terted  in  the  ronvevance  to  him. 
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DELAWARE. — Actions  may  be  commenced  by  a  vvrit  of  capias  or  sum- 
mons, or  in   the  case  of  a  non-resident  defendant   by   attachment  of  property. 

Arrest.  Tlie  defendant  may  be  arrested  on  mesne  process,  but,  if  he  be  a 
citizen  of  the  State,  only  on  plaintiff's  filing  an  affidavit  of  fraud,  except  in 
actions  for  libel,  slander,  or  injury  to  person  or  property  accompanied  with 
violence.  A  non-resident  plaintiff  cannot  arrest  on  mesne  process  a  non-res- 
ident defendant  for  debt  contracted  without  the  limits  of  the  State. 

I'he  defendant  can  be  arrested  on  execution  only  on  affidavit  of  fraud,  and 
when  it  appears  by  affidavit  or  the  return  on  scire  facias  that  he  has  no  prop- 
ert\'  in  the  county  sufficient  to  pay  the  debt  and  costs. 

ArrACHMENT.  Writ  of  domestic  attachment  may  issue  after  return  by  the 
officer  showing  that  the  defendant  cannot  be  found,  and  proof  of  the  cause  of 
action,  or  on  alHdavit  filed  with  the  prothonotary  that  the  defendant  is  justly 
indebted  to  the  plaintiff  in  a  sum  exceeding  fifty  dollars,  and  has  absconded 
from  his  usual  place  of  abode,  or  gone  out  of  the  State  with  intent  to  defraud 
his  creditors  or  to  elude  process,  as  it  is  believed.  The  proceeds  of  sale  of 
property  so  attached  are  divided  equally  among  defendant's  creditors,  except 
that  the  attaching  creditors  are  entitled  to  a  double  share  to  the  extent  of 
their  debt. 

A  writ  of  foreign  attachment  for  debt  but  not  for  damages  may  issue 
against  a  person  not  an  inhabitant  of  the  State  or  foreign  corporation  after  a 
return  as  above,  or  an  affidavit  that  the  defendant  resides  out  of  the  State, 
and  is  justly  indebted  to  the  plaintiff  in   a  sum  exceeding  fifty  dollars. 

Garnishment.  The  property,  rights,  or  credits  of  a  defendant  against 
whom  judgment  has  been  obtained,  in  the  hands  of  a  third  party  may  be  at- 
tached. 

Judgment  of  Superior  Court  is  a  lien  on  real  estate  of  the  defendant  from 
the  date  of  entering  same.     After  twenty  years  it  is  presumed  to  be  paid. 

Stay  Law.  Execution  on  judgments  for  want  of  affidavit  of  defense  may 
be  stayed  six  months  on  giving  good  security.  In  suits  before  a  magistrate 
six  months'  stay  on  defendant's  pleading  his  freehold,  nine  months  on  giving 
securit}'. 

Judgments  obtained  at  second  term  after  suit  are  allowed  a  stay  of  three 
months. 

Exemptions.  The  family  Bible,  school  books  and  family  library,  family 
pictures,  a  seat  or  pew  in  church,  burial  lot,  all  the  wearing  apparel  of  debtor 
and  family,  and  in  addition  the  tools,  implements,  and  fixtures  necessary  for 
carrying  on  his  trade  or  business,  not  exceeding  seventy-five  dollars  in  New 
Castle  and  Sussex  Counties,  and  fifty  dollars  in  Kent  County.  There  is  ex- 
empted to  the  head  of  llie  family,  in  addition  to  the  above,  other  personal 
property  (goods  of  merchantable  character  bought  to  be  sold  in  transaction  nf 
debtor's  business)  not  exceeding  two  hundred  dollars  in  New  Castle  County, 
and  not  exceeding  one  hundred  and  fifty  dollars  consisting  of  household  goods 
only  in  Kent  Countv.  There  is  no  such  additional  exemption  in  Sussex 
County,  and  there  is  no  such  additional  exemption  when  such  exemp- 
tion would  prevent  the  collection  of  a  debt  due  or  growing  due  for  labor 
or  services  (other  than  professional  services)  rendered  by  any  clerk, 
mechanic  or  other  employee  of  the  debtor.  Sewing  machines  owned  and  used 
bv  seamstresses  or  private  families  are  also  exempt. 

In  New  Castle  County  90%  of  all  wages  are  exempt  from  attachment, 
except  for  board  or  lodtring,  or  both,  not  exceeding  $50.00.  Widows  in  nil 
cases  shall  have  the  same  exemptions  out  of  the  husband's  poods  that  he  would 
have  if  living.  Funeral  expenses,  reasonable  bills  for  medicine  and  medical 
attendance,  nursing  and  necessaries  of  last  sickness  are  paid  out  of  the  per- 
sonal property-  of  a  deceased  person,  before  there  is  any  application  to  the 
execution.  The  above  exemptions  extend  to  distress  for  rent.  Pianos,  piann 
playing  attachments  and  organs  lea«ed  or  hired  are  exempt  from  exerutinr; 
or  from  distress  for  rent  due  from  the  person  leasing  or  hiring,  after  notice 
of  the  lease  to  the  landlord. 

There  is  no  hnTioefpnd  exemption. 

DISTRICT  OP  COLU^^BM—AcTinv"!  In  M-e  Stmrpme  Court  of  the 
District  are  rommencr'  ^y  filin<'-  in   the  clerk's  office   a   l-bel   or   itjformatioa 
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bill,   petition,  or   declaration,   and   service  of  writ   and   payment  of  deposit  to 
secure  costs  of  suit. 

Plaintiff  may  include  in  his  declaration  all  causes  of  action  against  the 
defendant,  stating  them  in   separate  counts. 

Arrest. —  No  person  can  be  arrested  in  a  civil  suit,  or  imprisoned  for  debt 
other  than   fines. 

Attachment. —  Writs  of  attachment  and  garnishment  may  issue  either  at 
the  commencement  or  during  the  pendency  of  the  action,  on  plaintiff's  filing 
an  affidavit,  supported  by  testimony  of  one  or  more  witnesses,  setting  forth 
the  grounds  of  action  and  that  plaintiff  has  a  good  right  to  recover,  and  also 
stating  either  that  defendant  is  a  foreign  corporation  or  a  non-resident  or  has 
been  absent  therefrom  at  least  six  months  and  has  estate  or  debts  owing  him 
in  said  District  or  evades  service  of  process  by  concealing  himself  or  with- 
drawing temporarily  from  the  District,  or  has  removed  or  is  about  to  remove 
some  of  his  property  from  the  District  to  defeat  just  demands,  or  has  as- 
signed, disposed  of,  or  secreted  property,  or  is  about  to  do  so  with  intent  to 
hinder,  delay,  or  defraud  creditors  or  fraudulently  contracted  the  debt  or  in- 
curred the  obligation  sued  on  attachment  may  be  dissolved  by  defendant  giv- 
ing bond. 

Judgment  is  a  lien  on  real  estate  from  the  date  of  rendition  and  as  long 
as  the  judgment  remains  in   force. 

Stay  Law.     Execution   is  stayed  only  by  appeal  and  filing  a  bond. 

Exemptions.  Wearing  apparel  of  all  persons;  and  to  heads  of  families 
who  are  householders,  beds,  bedding,  household  furniture,  stoves,  cooking 
utensils,  etc.,  not  exceeding  three  hundred  dollars  in  value;  provisions  for 
three  months'  support,  whether  provided  or  growing ;  fuel  for  three  months ; 
mechanics'  tools,  and  implements  of  debtor's  trade  or  business,  amounting  to 
two  hundred  dollars  in  value,  with  two  hundred  dollars'  worth  of  stock  for 
carrying  on  business  of  debtor  or  his  family:  library  and  implements  of  pro- 
fessional man  or  artist,  to  value  of  three  hundred  dollars;  one  horse,  one 
muie,  or  yoke  of  oxen,  one  cart,  wagon  or  dray,  and  harness  for  team;  farm- 
ing utensils,  with  food  for  such  team  for  three  months;  and  if  debtor  be  a 
farmer,  any  other  farming  tools  to  the  value  of  one  hundred  dollars;  all  fam- 
ily pictures,  and  all  family  library  not  exceeding  in  value  four  hundred  dol- 
lars; one  cow,  one  swine,  six  sheep.  The  earnings,  not  exceeding  one  hun- 
dred dollars  per  month,  of  actual  residents  of  the  District  who  are  married 
persons,  or  who  have  to  provide  for  the  support  of  a  family  In  the  District, 
for  two  months  preceding  the   issuing  of  process  are  also  ex«mpt. 

There  is  no  homestead  exemption. 

FLORIDA. —  Actions  at  law  are  commenced  by  filing  a  pracipe  with 
the  clerk. 

Arrest.  There  is  no  statute  law  authorizing  the  arrest  of  a  defendant  in 
a  civil   action. 

Attachment  may  issue  on  the  affidavit  in  writing  before  a  justice  of  the 
peace  or  clerk  of  the  circuit  court,  that  the  amount  demanded  is  actually  due, 
and  that  the  plaintiff  has  reason  to  believe  that  the  defendant  will  part  with 
his  property  fraudulently  before  judgment  can  be  obtained,  or  is  actually 
moving  his  property  out  of  the  State,  or  is  about  to  do  so,  or  resides  out  of 
the  State,  or  is  removing  or  about  to  remove  from  the  State,  or  absconds  or 
conceals  himself  or  his  property  or  is  fraudulentlv  disposing  of  the  same,  or 
is  removing  or  is  about  to  remove  beyond  the  judicial  circuit  in  which  he  re- 
sides, and  furnishing  security  for  costs  and  damages.  Writ  of  attachment 
mav  issue  before  the  debt  or  demand  is  due,  provided  it  will  become  due 
within  nine  months,  on  plaintiff's  filinp;  an  affidavit  that  the  amount  claimed 
is  actuallv  an  existing  debt  or  demand,  the  amount  and  date  when  it  will 
become   due,   and   also  that  the  debtor  i«  actuallv   removing  his  property  be- 
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yond  the  limits  of  the  State,  or  in  fraudulently  disposing  of  or  secreting  the 
same  for  the  purpose  of  avoiding  the  payment  of  his  just  debts. 

Garnishment.  A  writ  of  garnishment  may  issue  on  ail  judgments  or 
decrees  rendered  whether  execution  issued  on  such  judgment  be  returned  or 
not,  provided  an  affidavit  on  belialf  of  the  plaintiff  be  filed  stating  that  he 
does  not  believe  that  the  defendant  has  visible  property  in  his  possession  on 
which   levy  can  be  made  sufficient  to  satisfy  the  judgment. 

A  writ  of  garnishment  may  also  be  sued  out  before  judgment  on  filing  a 
like  affidavit. 

JUDG.MENT  is  a  lien  on  real  estate  and  becomes  so  in  any  county  by  re- 
cording it  in  such  county  before  the  alienation  of  the  property.  It  is  binding 
in  the  county  in  which  suit  was  brought  from  the  date  when  it  was  rendered. 
Mortgages,  notices  of  liens,  or  judgments  when  extinguished,  must  be  can- 
celed by  holder  on  the  records  under  penalty  for  failure.  Judgments,  tlie 
records  of  which  have  been  destroyed  by  fire,  are  not  good  against  creditors 
and  bona  fide  purchasers  without  notice  unless  legal  proceedings  to  re-estab- 
lish the  same  arc  begun  within  nine  months. 

Judgments  of  a  lower  court,  sustained  in  the  Supreme  or  Circuit  Court 
on   appeal  or  supersedeas,  runs  against  sureties  on  bond. 

Stay  Law.     There  is  no  stay  of  execution  in  Florida. 

Exemptions.  There  is  exempt  to  the  head  of  each  family  a  home- 
Btead  of  one  hundred  and  sixty  acres,  or  one-half  an  acre  in  an  incor- 
porated city  or  town,  with  the  improvements  on  such  real  estate,  together  with 
one  thousand  dollars'  worth  of  personal  propert}',  to  be  selected  by  the  debtor, 
but  no  property  is  exempt  from  sale  for  taxes,  for  obligations  contracted  for 
the  purchase  of  the  same  or  in  making  improvements  thereon,  or  for  labor 
performed   thereon. 

Money  due  for  personal  labor  or  services  of  the  head  of  a  family  is  ex- 
empt from  attachment  or  garnishment. 

GEORGIA. —  Actions.  All  distinctions  between  real,  personal,  and 
mixed  actions  are  abolished. 

Arrest.  Imprisonment  for  debt  is  abolished,  but  in  actions  for  the  re- 
covery of  personal  property,  on  plaintiff's  making  affidavit  that  he  has  reason 
to  believe  that  said  property  has  been  or  will  be  eloigned  or  moved  away,  or 
will  not  be  forthcoming  to  answer  the  judgment,  defendant  may  be  arrested 
and  committed  to  jail,  unless  he  give  bond  with  good  security,  or  on  applica- 
tion to  the  judge  states  on  oath  that  he  is  neither  able  to  give  the  security 
required  by  law  nor  produce  the  property,  and  can  furnish  satisfactory  rea- 
sons for  its  non-production,  when  he  may  be  discharged  on  his  own  recog- 
nizance.    He   shall    also  traverse   the   plaintiflr's   statements   in  his   affidavit. 

Attachments  may  issue  whether  the  debt  is  due  or  not.  i.  When  the 
debtor  resides  out  of  the  State.  2.  When  he  is  actually  removing  or  is 
about  to  remove  without  the  limits  of  the  county.  3.  When  he  absconds. 
4.  When  be  conceals  himself.  5.  When  he  resists  legal  arrest.  6.  When 
he  is  causing  his  property  to  be  removed  beyond  the  limits  of  the  State,  when 
he  is  disposing  of  or  threatens  to  dispose  of  or  conceals  his  property  liable 
to  the  payment  of  his  debts,  or  makes  a  fraudulent  lien  thereon,  to  avoid 
payment  of  his  debts.  Plaintiff  must  make  affidavit  before  a  judge  of  the 
superior  court,  or  county  court,  a  justice  of  the  peace,  or"  a  notary  public,  set- 
ting forth  one  of  the  above  causes,  and  the  amount  of  the  debt  claimed,  and 
must  give  a  bond  to  the  defendant  to  prosecute  his  suit,  and  the  defendant 
may  dissolve  the  attachment  by  giving  bond. 

OARNiSHNtENT  may  issue  before  or  after  judgment  against  debtors  of  the 
defendant,  on  plaintiff's  making  affidavit  of  the  amount  due,  and  that  he  has 
reason  to  apprehend  the  loss  of  the  same  or  of  some  part  thereof  unless  gar- 
nishment issue,  and  giving  bond  with  security  for  damages  and  costs.  Jour- 
ne3Tnen,  mechanics,  and  day  laborers  are  exempt  from  garnishment  on  their 
daily,  weekly,  or  monthly  wages. 

Judgment  is  a  lien  on  all  property,  real  or  personal,  except  promissory 
notes  and  choses  in  action.     All  judgments  draw  lawful  interest  which  is  7%. 
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The  judgment  lien  is  discliarged  in  four  years  on  real  property,  and  two  yean 
on  personal  jiroperty  sold  to  a  hona  fide  purchaser  for  a  valuable  considera- 
tion. 

Stay  Law.  If  tlie  debtor  gives  a  bond  with  good  security,  execution  may 
lie  staged   sixty  days. 

Exemptions.  The  Constitution  of  1877  provides  that  there  shall  be  ex- 
empt from  levy  and  sale  by  virtue  of  any  process  whatever,  of  the  property 
of  every  head  of  a  family,  or  guardian  or  trustee  of  a  family  of  minor  chil- 
dren, or  every  aged  or  infirm  person,  or  person  having  the  care  and  support 
of  a  dependent  female  of  any  age  who  is  not  the  head  of  a  family,  real  or 
personal. property,  or  both,  to  the  value  of  sixteen  hundred  dollars,  except  that 
such  property  is  liable  for  taxes,  purchase  money,  labor  done  thereon,  or  ma- 
terials furnished  therefor,  and  for  the  expense  of  removing  encumbrances 
thereon.  Debtor  may  waive  in  writing  the  benefit  of  these  exemptions,  ex- 
cept as  to  wearing  apparel  and  not  exceeding  three  hundred  dollars'  worth  of 
household  and  kitchen  furniture  and  provisions  to  be  selected  by  himself  and 
wife. 

If  the  debtor,  being  the  head  of  a  family,  does  not  avail  himself  of  the 
foregoing  exemption,  he  may  claim  those  allowed  by  prior  laws,  viz:  fifty 
acres  of  land  and  five  acres  additional  for  every  child  under  sixteen  years, 
including  the.  dwelling-house,  if  such  house  and  improvements  do  not  exceed 
in  value  two  hundred  dollars,  such  homestead  not  to  be  in  any  city,  town,  or 
village;  or  in  lieu  thereof,  real  estate  in  a  city,  town,  or  village,  not  exceed- 
ing five  hundred  dollars  in  value;  also  one  farm  horse  or  mule,  one  cow  and 
calf,  ten  head  of  hogs,  and  fifty  dollars'  worth  of  provisions,  and  five  dollars' 
worth  additional  for  ever\-  child,  beds,  bedding,  and  common  bedsteads  suf- 
ficient for  the  family,  one  loom,  one  spinning-wheel,  and  two  pairs  of  cards 
and  one  hundred  pounds  of  lint  cotton,  common  tools  of  trade  of  the  debtor 
and  his  wife,  ordinary  cooking  utensils  and  table  crockery,  wearing  apparel 
of  the  debtor  and  his  family,  library  of  a  professional  man  in  actual  practice 
not  exceeding  in  value  three  hundred  dollars,  to  be  selected  by  the  debtor. 
Also  fift>-  bushels  of  corn,  one  thousand  pounds  of  fodder,  one  one-horse 
wagon,  one  table,  one  set  of  chairs  sufficient  for  the  use  of  the  family,  and 
household  and  kitchen  furniture,  all  not  to  exceed  one  hundred  and  fifty  dol- 
lars in  value.  A  family  sewing-machine  is  exempt,  whether  the  owner  is 
the  head  of  a   famih^  or  not. 

The  wages  of  mechanics,  journeymen,  and  day  laborers  are  also  exempt. 

IDAHO. —  Actions.  There  is  but  one  form  of  action  which  is  com- 
menced by  filing  a  complaint  and  causing  a  summons  to  be  issued  thereon. 

Arrest.  Defendant  may  be  arrested  in  the  following  cases:  in  an  action 
on  a  contract  when  defendant  is  about  to  depart  from  the  Territory  with  in- 
tent to  defraud  his  creditors;  in  an  action  for  willful  injury  to  person,  char- 
acter, or  property;  in  an  action  for  a  fine  or  penalty,  or  on  a  promise  to 
marry,  or  for  money  or  propert\'  embezzled  or  fraudulently  misapplied,  or 
for  misconduct  or  neglect  in  office  or  in  professional  employment,  or  for  will- 
ful violation  of  duty.  In  an  action  to  recover  possession  of  personal  property' 
unjustly  detained,  where  the  property  has  been  concealed,  removed,  or  dis- 
posed of  to  prevent  its  being  found;  when  defendant  was  guilty  of  fraud  in 
contracting  the  debt  or  obligation  sued  on,  or  in  concealing  or  disposing  of 
the  property  for  the  taking,  detention,  or  conversion  of  which  the  action  was 
brought,  or  when  defendant  has  removed  or  disposed  of  his  propertj'  or  is 
about  to  do  so  to  defraud  his  creditors. 

Plaintiff  must  file  affidavit  showing  one  or  more  of  the  above  causes  and  a 
bond  of  indemnity  to  the  defendant. 

Attachment  may  issue  in  actions  on  contracts  for  the  express  payment  of 
monev,  where  there  is  no  security  or  in  an  action  of  contract  against  a  non- 
resident; an  affidavit  must  be  filed  setting  forth  the  amount  due,  and  that  the 
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attachment  is  not  sought  nor   the   action   prosecuted   to  hinder,   delay,   or   de- 
fraud   creditors,    and    giving    security. 

Garnishment.  On  notice  in  writing  from  the  plaintiff  that  any  person 
has  property  or  credits  belonging  to  the  defendant,  the  sheriff  may  attach  the 
same  by  serving  on  such  person  a  copy  of  the  writ  of  attachment  or  execu- 
tion, together  with  notice  that  such  property  or  credits  are   attached. 

Judgment  is  a  lien  for  two  years  from  the  time  of  docketing  the  same,  on 
all  real  estate  owned  by  the  defendant  in  the  county,  and  in  any  other  county 
for  two  years  after  a  transcript  of  the  original  docket  has  been  filed  with 
the  recorder  thereof. 

Stay  Law.  There  is  no  stay  of  execution  except  in  case  of  appeal  with 
bond   given. 

Exemptions.  Except  on  judgments  for  the  purchase  price:  i.  Chairs, 
tables,  desks,  and  books  to  tlie  value  of  two  hundred  dollars.  2.  Necessary 
household  furniture  to  the  value  of  three  hundred  dollars,  pictures  and  draw- 
ings, family  portraits  and  their  frames,  provisions  for  six  months,  two  cows 
with  their  sucking  calves,  and  two  hogs  with  their  sucking  pigs.  3.  Farm- 
ing utensils  and  implements  not  exceeding  three  hundred  dollars  in  value, 
four  oxen  or  four  horses  or  mules  and  their  harness,  one  cart  or  wagon,  and 
food  for  such  oxen,  horses,  or  mules  for  six  months;  water  right  not  exceed- 
ing one  hundred  and  sixty  inches  of  water  for  irrigation  purposes,  and  crops 
growing  or  grown  on  fifty  acres  of  land  leased,  owned,  or  possessed  by 
claimant.  4.  Necessary  tools  or  implements  of  a  mechanic  or  artisan  not 
exceeding  five  hundred  dollars,  notarial  seal  and  records  of  a  notary  public, 
instruments  and  chests  of  a  surgeon,  physician,  surveyor,  or  dentist,  with 
their  scientific  and  professional  libraries,  professional  libraries  and  office 
furniture  of  attorneys,  councilors,  and  judges,  and  libraries  of  ministers  of 
the  Gospel.  5.  The  cabin  or  d\velling  of  a  miner  not  exceeding  five  hun- 
dred dollars,  also  his  mining  tools  and  apparatus,  and  a  pack-horse  of  pros- 
pector, of  value  of  two  hundred  and  fifty  dollars.  6.  Team,  wagon  or 
cart  and  harness  of  teamster,  or  other  laborer,  and  one  horse  with  vehicle 
and  harness  used  by  a  physician,  surgeon,  or  minister  in  making  his  pro- 
fessional visits,  with  food  for  such  animals  for  six  months.  7.  The  earn- 
ings of  the  judgment  debtor  for  personal  services  rendered  within  thirty  days 
of  the  levy  of  execution,  when  such  earnings  are  necessary  for  the  support  of 
the  family  and  family  resides  in  State.  8.  Shares  held  by  a  member  of  a 
homestead  association  or  building  and  loan  association  incorporated  under 
the  laws  of  the  State,  if  the  holder  is  not  the  owner  of  a  homestead.  9.  In- 
surance on  the  life  of  the  debtor  to  the  extent  of  an  annual  premiimi  not 
exceeding  two  hundred  and  fifty  dollars,  ro.  Uniforms  and  apparatus  of 
fire  company  or  department,  or  of  arms,  uniforms,  etc.,  recjuired  by  law  to 
be  kept.  Public  buildings,  grounds,  and  personal  property  pertaining  thereto. 
II.  A  homestead  not  exceeding  five  thousand  dollars  to  head  of  family,  and 
one  thousand  dollars  to  other  persons. 

ILLINOIS. — Actions  are  begun  by  a  summons  issued  vmder  tlie  seal  of 
the  court,  and  are  substantially  in  form  as  at  common  law. 

Attachments.  The  creditor  may  have  an  attachment  against  the  prop- 
erty of  the  defendant  when  the  debt  exceeds  tiucnty  dollars,  i.  Where  the 
debtor  is  a  non-resident.  2.  Where  the  debtor  conceals  himself,  or  stands  in 
defiance  of  the  officer  so  that  process  cannot  be  served.  3  and  4.  Where  the 
debtor  has  departed,  or  is  about  to  depart  from  the  State  with  the  intent  to 
have  his  effects  removed  from  the  State.  5.  Where  the  debtor  is  about  to 
remove  his  property  from  the  State,  to  the  injury  of  creditors.  6,  7,  and  8. 
Where  the  debtor  has,  within  two  years  preceding  the  filing  of  the  affidavit, 
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fraudulently  conveyed,  concealed,  or  disposed  of  his  property  so  as  to  hinder 
or  delay  his  creditors,  or  is  about  to  do  so.  9.  Where  the  debt  sued  for  was 
fraudulently  contracted,  provided  the  statements  have  been  reduced  to  writ- 
ing by  him  or  his  agents.  The  creditor  must  file  an  affidavit  with  the  clerk 
of  the  court,  stating  the  nature  and  amount  of  the  indebtedness,  and  any  one 
of  the  j)receding  causes,  and  the  place  of  residence  of  the  defendant,  if 
known;  must  give  a  bond  to  the  defendant  to  prosecute  his  case  and  to  pay 
costs  if  not  successful.     Officer  also  generally   requires  an  indemnity  bond. 

Arrest.  The  defendant  may  be  arrested  on  mesne  process,  in  actions  of 
contract  and  on  judgments,  on  an  affidavit  setting  forth  the  cause  and  amount 
due,  and  facts  showing  that  the  defendant  fraudulently  contracted  the  debt, 
or  that  he  has  concealed,  assigned,  or  disposed  of  property  with  intent  to  de- 
fraud his  creditors;  or,  in  actions  sounding  in  damages  merely,  the  facts  of 
the  case,  and  that  the  plaintiff  believes  that  the  benefit  of  the  judgment  will 
be  lost  unless  the  defendant  is  required  to  give  bail.  Plaintiflf  must  also  give 
security   for   damages   and   costs. 

After  return  of  execution  unsatisfied,  an  order  of  arrest  may  be  procured 
on  plaintiff's  affidavit  that  demand  has  been  made  for  property  to  satisfy  exe- 
cution, and  that  he  believ^es  that  he  has  property  specified,  not  exempt,  which 
he  unjustly  refuses  to  surrender,  or  that  since  debt  was  contracted  or  cause 
of  action  accrued,  debtor  has  fraudulently  conveyed,  concealed,  or  otherwise 
disposed  of  some  part  of  his  estate  to  secure  same  to  his  own  use,  or  with  in- 
tent to  defraud  creditors,  and  setting  forth  facts  on  which  belief  is  founded. 
The  judgment  is  satisfied  at  the  rate  of  one  dollar  and  fifty  cents  per  day 
during  the  debtor's  inprisonment. 

Garnishment.  On  a  writ  of  attachment,  when  the  officer  is  unable  to 
find  property  of  the  defendant,  he  may  summon  any  persons  designated  by 
the  plaintiflf,  who  have  property  of  the  defendant,  or  who  owe  debts  to  the 
defendant,  the  same  as  if  they  were  inserted  in  the  writ.  Ke  may  also  sum- 
mon such  persons  after  judgment  and  return  by  the  officer  of  "  no  property 
found,"  on  affidavit  by  the  plaintiff.  The  wages  of  defendant  who  is  the 
tiead  of  a  family,  and  residing  with  the  same,  to  the  amount  of  fifteen  dollars 
per  week  are  exempt. 

Judgment  is  a  lien  against  real  estate  in  the  count}'  for  seven  years,  ami 
bears  interest  at  six  per  cent.  There  is  no  priority  of  judgment  rendered  at 
the  same  term  of  the  court. 

Stay  Law.     There  is  no  stay  of  execution  in  Illinois. 

Exemptions.  A  householder  having  a  family,  is  entitled  to  a  homestead 
in  a  farm  or  lot  of  land,  and  the  buildings  occupied  as  a  residence,  to  the 
A-alue  of  one  thousand  dollars;  of  personal  property,  the  necessary  wearing 
apparel.  Bibles,  school-books,  family  pictures,  one  hundred  dollars'  worth  of 
other  property  to  be  selected  by  the  debtor,  and,  where  the  debtor  is  the  head 
of  a  family,  three  hundred  dollars'  worth  of  such  property.  No  personal 
property  exempt   from  judgment  for  wages  of  laborer  or  servant. 

INDIANA.  —  Actions.  All  distinctions  of  actions  are  abolished,  and 
there  is  but  one  form  for  law  and  equity;  must  be  prosecuted  in  the  name  of 
the  real  party  to  the  suit,  and  are  begun  by  filing  with  the  clerk  a  complaint 
and  causing  a  summons  to  issue  thereon. 

Arrest.  The  defendant  may  be  arrested  and  held  to  bail  at  any  time 
before  judgment,  on  an  affidavit  on  behalf  of  the  plaintiff,  specifying  his 
right  to  recover  an  existing  debt  or  damages,  and  stating  that  affiant  believes 
that  the  defendant  is  about  to  leave  the  State,  taking  his  property  with  him, 
with  intent  to  defraud  his  creditors.  Plaintiff  must  give  bond  to  pay  to  the 
defendant  all  damages  if  the  order  be  wrongfully  obtained. 
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Attachment.  Plaintiff  may  have  a  writ  of  attachment  at  any  time  where 
the  action  is  for  the  recovery  of  money,  where  the  defendant  is  a  foreign 
corporation  or  a  non-resident  of  the  State,  or  secretes  himself,  or  is  secretly 
leaving  the  State  or  has  left  it,  with  intent  to  defraud  his  creditors,  or  is  re- 
moving, or  about  to  remove,  his  property  from  the  State,  not  leaving  enough 
to  satisfy  the  plaintiff's  claims,  or  has  sold,  conveyed,  or  otherwise  disposed 
of  his  property  with  intent  to  defraud  or  delay  his  creditors,  or  is  about  to  do 
so.  He  must  file  with  the  clerk  an  affidavit  showing  the  nature  and  amount 
of  his  claim,  that  it  is  just,  and  that  he  believes  he  ought  to  recover  the  same, 
and  one  of  the  groimds  of  attachment  mentioned  above,  and  give  security  to 
the  defendant  for  damages  and  costs. 

Garnishment.  If  an  affidavit  is  filed  at  any  time  stating  that  the  affiant 
has  good  reason  to  believe  that  any  one  has  property  of  the  defendant  which 
cannot  be  attached,  or  is  indebted  to  him,  the  clerk  may  issue  a  summons  to 
such  person  or  persons  to  appear  as  garnishee.  The  garnishee  may  be  ar- 
rested on  affidavit  filed,  that  it  is  believed  that  he  is  about  to  abscond,  with 
intent  to  defraud  creditors,  and  that  he  has  property  of  the  defendant.  Wages 
of  an  employee  to  the  value  of  twenty-five  dollars  exempt  so  long  as  he  re- 
mains in  same  employ. 

Judgment  for  the  recovery  of  money  or  costs  is  a  lien  on  the  real  estate 
and  chattels  of  the  defendant  in  the  county  where  judgment  was  rendered, 
for  ten  years,  and  becomes  such  a  lien  in  other  counties  at  the  filing  therein 
of  a  certified  copy.  Judgments  bear  interest  from  the  date  of  signing,  at  the 
same  rate,  not  exceeding  six  per  cent.,  as  the  contracts  on  which  they  were 
rendered. 

Stay  Law.  On  giving  bond  with  good  suretj',  execution  may  be  stayed 
as  follows:  On  sums,  excluding  costs,  not  exceeding  six  dollars,  thirty  days; 
on  all  sums  between  six  and  twelve  dollars,  sixty  days;  between  twelve  and 
twenty  dollars,  ninety  days;  between  twent\-  and  forty  dollars,  one  hundred 
and  twenty  days;  between  forty  and  one  hundred  dollars,  one  hundred  and 
fifty  days;  over  one  hundred  dollars,  one  hundred  and  eighty  days. 

Exemptions.  An  amount  of  property,  real  or  personal,  not  exceeding  six 
hundred  dollars,  is  exempt  for  any  debt  growing  out  of  or  founded  on  con- 
tract. The  debtor  may  select  the  property  that  he  wishes  to  have  exempt. 
There   is   no  homestead   exemption. 

IOWA. — Actions.  All  distinctions  of  forms  are  abolished.  They  must 
be  prosecuted  by  and  in  the  name  of  the  real  party  in  interest,  except  in  the 
case  of  executors,  administrators,  guardians,  and  trustees,  and  are  begun  by 
serving  the  defendant  with  a  notice  that  a  suit  will  be  brought  on  or  before 
a  certain  day,  and  filing  a  petition  containing  a  statement  of  the  facts  con- 
stituting the  cause  of  action. 

Arrest.  No  arrest  on  mesne  process  or  final  proce>^s  except  in  case  of 
fraud. 

Attachment.  There  may  be  an  attachment  at  any  time  on  a  sworn  pe- 
tition, stating,  I.  That  defendant  is  a  foreign  corporation.  2.  Non-resi- 
dent. 3.  Is  about  to  remove  his  property  from  the  State  without  leaving 
sufficient  for  payment  of  debts.  4.  Has  disposed  of  his  property  with  intent 
to  defraud  his  creditors.  5.  Is  about  to  do  so.  6.  Has  absconded,  so  that 
ordinary  process  cannot  be  served  on  h.im.  7.  Is  about  to  remove  perma- 
nently from  the  county,  and  has  property  therein  not  exempt  and  that  he  re- 
fuses to  pay  to  the  creditor.  8.  Is  about  to  remove  permanently  from  the 
State  and  refuses  to  pay  or  secure  the  debt.  9.  Is  about  to  remove  his  prop- 
•erty   out   of   the   county    with    intent    to   defraud    creditors.      10.      Is    about    to 
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convert  his  property  Into  money  with  intent  to  place  it  out  ot  reach,  ii.  Has 
property  concealed.  12.  That  the  deht  is  for  property  obtained  under  false 
pretences. 

Propert}'  may  be  attached  before  debt  becomes  due  when  nothing  but  time 
is  wanting  to  fix  an  absolute  indebtedness,  if  petition,  in  addition  to  that  fact, 
states  that  defendant  has  disposed  of  his  property  with  intent  to  defraud  cred- 
itors, or  is  about  to  do  so,  or  that  he  is  about  to  remove  from  the  State  and 
refuses  to  make  any  arrangements  for  securing  the  payment  of  the  debt, 
which  contemplated  removal  was  not  known  to  plaintiff  at  the  time  when 
the  debt  was  contracted  or  that  the  debt  was  incurred  for  property  obtained 
under  false  pretenses. 

Plaintiff  must  file  a  bond  with  sureties  before  the  issuing  of  the  writ. 

Garnishment.  On  a  writ  of  attachment  the  sheriff  shall  summon  such 
persons  as  garnishees  as  plaintiff  may  direct,  giving  them  written  notice  not 
to  pay  any  debt  due  the  defendant  or  thereafter  to  become  due,  and  to  retain 
any  property  belonging  to  defendant  to  be  dealt  with  according  to  law. 

Judgment  is  a  lien  on  real  estate  for  ten  years.  In  the  county  where  it 
was  rendered,  from  the  date  of  such  rendition,  and  in  other  counties  from 
the  date  of  filing  an  attested  copy  therein;  bears  interest  at  six  per  cent,  un- 
less a  different  rate  was  expressed  in  the  contract,  in  which  case  it  shall  bear 
such   rate  of  interest,   not  exceeding  eight  per  cent. 

Stay  Law.  On  all  judgments  for  the  recovery  of  money,  except  those 
rendered  on  appeal  or  writ  of  error,  or  for  money  received  in  a  fiduciarj- 
capacity,  or  for  breach  of  official  duty  or  against  the  surety  in  a  stay  of  exe- 
cution or  judgment  obtained  by  a  laboring  man  or  a  mechanic  for  his  wages, 
execution  may  be  stayed  by  giving  bonds  with  good  security,  as  follows; 
on  sums  not  exceeding  one  hundred  dollars,  three  months;  on  sums  exceed- 
ing one  hundred  dollars,  six  months.  All  judgments  on  which  execution  is 
stayed  bear  interest  at  the  same   rate   as  the  judgment. 

Exemptions.  To  a  debtor,  resident  of  the  State  and  head  of  a  family, 
the  wearing  apparel  for  himself  and  his  family  and  trunks  to  contain  the 
same,  one  musket  or  rifie  and  shot  gun,  private  libraries  and  family  Bibles, 
portraits,  pictures,  musical  Instruments,  paintings,  not  kept  for  sale,  seat  or 
pew  in  church,  and  lot  in  burying-ground,  not  exceeding  one  acre,  two  cows 
and  two  calves,  one  horse,  fifty  sheep  and  the  wool  therefrom  and  materials 
manufactured  from  such  wool,  six  stand  of  bees,  five  hogs  and  all  the 
pigs  under  six  months,  poultry  to  the  value  of  fifty  dollars,  the  necessary  food 
for  all  animals  exempted,  for  six  months,  all  the  flax  raised  on  ground  not  ex- 
ceeding one  acre  and  the  manufactures  therefrom,  one  bedstead  and  bedding 
for  every  two  persons,  cloth  manufactured  by  the  debtor  not  exceeding  one 
hundred  yards,  household  and  kitchen  furniture  not  exceeding  two  hundred 
dollars  in  value,  spinning-wheel  and  looms,  one  sewing-machine  and  other 
Instruments  of  domestic  labor  kept  for  actual  use,  necessary  provisions  and 
fuel  for  six  months,  tools,  instruments  or  books  of  the  debtor,  If  a  farmer,  me- 
chanic, surveyor,  or  professional  man;  horse  or  team  consisting  of  not  more 
than  two  horses  or  mules  or  two  yoke  of  oxen,  and  wagon  or  other  vehicle 
with  the  harness  and  rigging,  by  the  use  of  which  the  debtor  earns  his  living, 
and  If  the  debtor  is  a  printer,  t>pes,  furniture,  and  materials  necessary«for 
his  business  not  exceeding  twelve  hundred  dollars  in  value.  The  earnings 
of  the  debtor  if  a  resident  and  head  of  a  family  within  ninety'  days  of  the 
levy  are  also  exempt.  If  debtor  is  seamstress,  one  sewing  machine.  If  the 
debtor  has  started  to  leave  the  State  he  will  have  exempted  only  the  wearing 
apparel  of  himself  and  family  and  other  property  not  exceeding  seventy-five 
dollars  in  value.  No  exemption  of  goods  from  judgment  for  purchase  price 
thereof. 

The  homestead  of  the  debtor  is  also  exempt  (except  for  debts  prior  to 
its  purchase,  unless  purchased  with  pension  money)   embracing  the  house  used 
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In-  him  as  a  home,  and  if  in  a  town  plat,  not  exceeding  one-half  an  acre  in 
extent,  or  not  exceeding  forty  acres  if  not  in  any  tovvn  plat  without  limita- 
tion as  to  value.  To  an  unmarried  person  not  the  head  of  a  family  or  to  a 
non-resident  there  is  exempt  ordinary  wearing  apparel  and  trunk  necessary  to 
contain  the  same. 

KANSAS. — Actions  are  brought  in  the  name  of  the  real  party  interested, 
and  begun  by  filing  with  the  clerk  a  petition,  and  causing  a  summons  to  is- 
sue thereon  upon  the  filing  of  a  bond. 

Arrest.  Debtor  may  be  arrested  before  or  after  judgment  —  on  giving 
security  and  filing  with  the  clerk  an  affidavit,  stating  the  nature  and  the 
amount  of  the  claim,  and  that  it  is  just,  and  one  of  the  following  reasons: 
I.  That  defendant  has  or  is  about  to  remove  his  property  out  of  the  juris- 
diction of  the  court  with  intent  to  defraud  creditors.  2.  That  he  has  begun 
to  convert  his  property  into  money  for  the  purpose  of  placing  it  beyond  the 
reach  of  his  creditors.  3.  That  he  has  property  fraudulently  concealed.  4. 
That  he  has  assigned  or  disposed  of  his  property,  or  begun  to  do  so,  with  in- 
tent to  defraud  his  creditors.  5.  That  he  fraudulently  contracted  the  debt. 
The  affidavit  must  also  state  the  facts  claimed  to  justify  the  belief  in  the 
above  causes  for  arrest. 

Attachment.  Writ  of  attachment  may  issue  for  one  of  the  following 
causes:  i.  That  the  defendant  is  a  foreign  corporation  or  non-resident  (but 
in  this  case  only  on  a  demand  arising  upon  a  contract,  judgment,  or  decree, 
unless  the  cause  of  action  arose  wholly  within  the  limits  of  the  State).  2. 
That  he  has  absconded  with  intent  to  defraud  creditors.  3.  That  he  has 
left  the  county  with  intent  to  avoid  service.  4.  So  conceals  himself  that 
summons  cannot  be  served  on  him.  5.  Is  about  to  remove  his  property  from 
the  jurisdiction  of  the  court  with  intent  to  defraud.  6.  Is  about  to  convert 
his  property  into  money  in  order  to  place  it  beyond  the  reach  of  creditors. 
7.  Has  property  concealed.  8.  Has  assigned  or  disposed  of,  or  is  about  to 
dispose  of,  property  to  defraud  or  delay  his  creditors.  9.  That  he  fraudu- 
lently contracted  tlie  debt.  10.  Where  the  damages  sought  to  be  recovered 
are  for  injuries  resulting  from  the  commission  of  a  felony  or  misdemeanor  or 
the  seduction  of  a  female.  11.  Where  the  debtor  failed  to  pay  the  price  of 
any  article  delivered,  when  by  the  contract  he  was  bound  to  pay  for  on  de- 
livery. An  affidavit  must  be  filed  stating  the  nature  and  amount  of  the 
claim,  and  that  it  is  a  just  one,  and  also  one  of  the  above  causes,  and  security 
must  be  given  unless  the  defendant  is  a  foreign  corporation  or  a  non-resident. 
Where  either  the  fifth,  sixth,  seventh,  or  eighth  of  the  above  grounds  exists 
the  action  may  be  brought  and  attachment  made  before  the  maturity  of  the 
debt  by  special  order  of  court.  Attachment  may  be  dissolved  by  the  de- 
fendant by  giving  bonds. 

Garnishment  issues  on  filing  with  the  clerk  an  affidavit  setting  forth  the 
amount  of  claim  that  affiant  believes  that  the  person  or  persons  named  have 
property  of  the  defendant,  or  are  indebted  to  him,  that  the  same  is  not  ex- 
empt and  that  defendant  has  not  propertj'  liable  to  execution  sufficient  to  sat- 
isfy debt  and  filing  bond  to  defendant. 

Judgment  is  a  lien  on  real  estate  in  the  county  where  it  was  rendered 
from  the  first  day  of  term  in  which  it  ^vas  so  rendered,  and  in  other  counties 
from  the  filing  therein  an  attested  copy  of  the  judgment,  and  such  lien  con- 
tinues for  five  years.  Judgment  by  confession  or  those  rendered  at  the  term 
the  action  is  commenced  are  liens  only  from  the  date  of  entry.  Unless  exe- 
cution is  taken  out  within  one  year  the  lien  ceases  as  against  any  other  judg- 
.Tient  creditor. 

Judgments  bear  interest  nt  the  rate  of  six  per  cent.,  or  when  rendered  on 
contract  the  rate  mentioned  there  is  not  exceeding  ten  per  cent. 

Stay  Law.     There   is   no  stav   of  execution    in   the   District   Courts  except 
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on  appeal.  In  justices'  courts  stay  is  granted  on  filing  a  bond  with  good  se- 
curity, as  follows:  on  amounts  not  exceeding  twenty  dollars,  thirty  days; 
between  twenty  and  fifty  dollars,  sixty  days;  between  fifty  and  one  hundred 
dollars,  ninety  days;  over  one  hundred  dollars,  one  hundred  and  twenty  days. 
Exemptions.  A  homestead  of  one  hundred  and  sixty  acres  of  farming 
land  with  the  improvements,  or  one  acre  in  an  incorporated  city  or  town,  oc- 
cupied as  the  residence  of  the  debtor  and  his  family.  Personal  property  of 
a  debtor  who  is  the  head  of  a  family,  consisting  of,  i,  family  Bible,  school- 
books,  and  family  library;  2,  family  pictures,  and  musical  instruments  used; 
3,  seat  or  pew  in  church  and  lot  in  burying-ground ;  4,  wearing  apparel,  beds, 
bedding,  and  bedsteads  used  in  the  family,  stoves  and  cooking  utensils  neces- 
sary for  the  use  of  the  debtor  and  his  family,  one  sewing-machine,  all  spin- 
ning-wheels and  looms,  and  all  other  implements  of  industry  and  other 
household  furniture  not  exceeding  in  value  five  hundred  dollars;  5,  two  cows, 
ten  hogs,  one  yoke  of  oxen,  one  horse  or  mule,  or  in  lieu  of  one  yoke  of  oxen, 
and  one  horse  or  mule,  a  span  of  horses  or  mules,  twenty  sheep  and  the  wool 
of  the  same ;  6,  the  necessary  food  for  the  support  of  the  stock  mentioned  for 
one  year,  one  wagon,  cart,  or  dray,  two  plows,  one  drag,  and  other  farm  uten- 
sils, including  harness  for  teams,  not  exceeding  three  hundred  dollars  in 
value;  7,  grain,  meat  and  other  provisions  necessary  for  one  year,  and  fuel 
for  one  year;  8,  necessary  tools  of  mechanic,  miner,  or  other  person  used  for 
trade  or  business,  and  in  addition  thereto  stock  in  trade  not  exceeding  four 
hundred  dollars  in  value;  9,  library,  implements,  and  office  furniture  of  a 
professional  man.  If  the  debtor  is  a  resident,  but  not  the  head  of  a  family, 
his  wearing  apparel,  seat  or  pew  in  the  church,  and  lot  in  burying-ground, 
and  as  above  in  eight  and  nine.  The  earnings  of  the  debtor  or  personal  ser- 
vice for  three  months  are  exempt  when  necessary  for  maintenance  of  family. 

KENTUCKY. — Actions.  There  is  only  one  form  for  civil  actions, 
which  are  begun  by  filing  with  the  clerk  of  the  court  a  petition,  and  causing 
a  summons  to  issue  thereon. 

Arrest.  The  defendant  may  be  arrested  and  held  to  bail  at  any  time  be- 
fore judgment,  on  filing  with  the  clerk  an  affidavit  showing,  i,  the  nature  of 
the  claim;  2,  that  it  is  just;  3,  the  amount;  and  4,  that  the  affiant  believes 
either  that  the  defendant  is  about  to  leave  the  State,  and  with  intent  to  defraud 
his  creditors  has  concealed  or  removed  from  the  State  his  property,  so  that  there 
will  not  be  enough  left  to  satisfy  the  plaintiff's  claim,  or  that  the  defendant 
has  money  or  securities  or  evidences  of  debt  and  is  about  to  leave  the  State, 
without  leaving  enough  to  satisfy  the  plaintiflf's  claim.  Plaintiff  must  also 
give  bond  with  sureties. 

Attachment.  Writ  of  attachment  issues  against  the  property  of  a  de- 
fendant or  garnishee,  in  an  action  for  the  recovery  of  money,  in  the  follow- 
ing cases:  r.  Where  the  defendant,  or  one  of  them,  is  a  foreign  corpora- 
tion, or  non-resident  of  the  State  (but  in  this  case  only  for  a  debt  or  demand 
arising  on  contract  or  a  judgment  or  award).  2.  Or  has  been  absent  from 
the  State  four  months.  3.  Has  departed  from  the  State  with  intent  to  de- 
fraud his  creditors.  4.  Has  left  his  count}'  to  avoid  service.  5.  Conceals 
himself  so  that  summons  cannot  be  served  on  him.  6.  Has  removed  or  is 
about  to  remove  his  property-  from  the  State,  not  leaving  enough  to  satisfy 
the  plaintiff's  claim  or  claims  of  creditors.  7.  Has  sold  or  disposed  of,  or 
suffered  to  be  disposed  of,  his  property  with  intent  to  defraud  or  delay  his 
creditors,  or  8,  is  about  to  sell  or  dispose  of  his  property,  with  such  intent. 
Attachment  may  issue,  also,  in  action  for  recovery  of  monej'  due  on  contract, 
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judgment,  or  award  if  defendant  have  not  property  in  the  State  to  satisfy 
plaintiff's  demand  and  collection  will  be  endangered  by  delay.  Also  in 
action  to  recover  personal  property  ordered  to  be  delivered  to  plaintiff  which 
has  been  disposed  of  or  concealed  so  that  order  for  delivery  cannot  be  exe- 
cuted. 

Plaintiff  must  give  security  and  file  an  affidavit  showing  the  nature  of  the 
claim,  that  it  is  just,  the  amount  of  the  same,  and  one  of  the  foregoing  causes. 

Garnishment.  On  return  of  the  execution  with  return  of  "  no  property 
found,"  the  plaintiff  may  bring  a  suit  against  the  defendant  for  discovery, 
and  bring  in  any  parties  indebted  to  the  defendant,  or  who  have  property  of 
the  defendant,  as  parties  to  the  suit. 

Judgment  is  not  a  lien  on  defendant's  property. 

Stay  Law.  At  any  time  before  sale  on  execution,  defendant  may  re- 
plevy the  judgment  for  three  months  by  giving  bond  with  surety. 

Exemptions  of  a  householder  with  a  family  resident  in  the  State,  on  all 
debts  contracted  after  June  i,  1886,  two  work  beasts,  or  one  and  yoke  of  oxen, 
two  plows  and  gear,  one  wagon,  cart,  or  dray,  and  set  of  gear,  two  axes,  three 
hoes,  one  spade,  one  shovel;  two  cows  and  calves;  beds,  bedding,  and  furni- 
nlture  sufficient  for  family  use ;  one  loom  and  spinning-wheel,  and  pair  of 
cards;  all  the  spun  yarn  and  cloth  manufactured  by  the  family  necessary  for 
family  use;  carpeting  for  all  family  rooms  in  use;  one  cooking  stove  and  all 
cooking  utensils;  all  table  ware  and  cutlery  used  by  the  family;  one  table; 
all  books  not  to  exceed  fifty  dollars  in  value;  two  saddles  and  their  append- 
ages; two  bridles;  six  chairs,  or  so  many  as  shall  not  exceed  ten  dollars  in 
value;  one  cradle;  all  poultry  on  hand;  ten  head  of  sheep,  not  to  exceed 
twenty-five  dollars  in  value;  all  wearing  apparel;  sufficient  provisions  for 
the  family  for  one  year,  or  if  not  on  hand,  other  personal  property,  wages, 
money,  or  growing  crop,  not  to  exceed  forty  dollars  in  value  for  each  mem- 
ber of  the  family;  provender  for  live  stock  to  the  value  of  seventy  dollars;  if 
not  on  hand,  other  personal  property  not  to  exceed  seventy  dollars  in  value; 
all  washing  apparatus  not  to  exceed  fifty  dollars  in  value;  arms,  ammunition, 
and  equipments  of  a  militia-man;  one  sewing-machine;  and  all  family  por- 
traits and  pictures.  Also  dwelling-house  and  land,  not  exceeding  one  thou- 
sand dollars  in  value. 

Debts  contracted  prior  to  1886  are  subjected  to  the  provisions  of  the  ex- 
emption laws  then  in  force,  which  differ  somewhat  from  the  above. 

In  addition  to  the  above,  there  are  exempt,  under  prior  laws  still  in  force, 
tools,  not  exceeding  one  hundred  dollars  in  value,  of  any  mechanic  who  is  a 
bona  fide  housekeeper  with  a  family;  libraries  of  ministers,  professional  li- 
braries and  instruments  of  physicians,  surgeons,  and  attorneys,  not  exceed- 
ing  five   hundred   dollars   in   value. 

LOUISIANA. — Actions  are  begun  by  petition,  stating  all  the  facts  nec- 
essary to  the  cause  and  identification  of  the  parties  on  which  a  citation  is- 
sues, addressed  to  the  defendant. 

Arrest.  The  defendant  cannot  be  arrested  to  secure  payment  of  a  debt, 
but  only  to  secure  his  person  to  answer  to  the  suit.  A  non-resident  cannot  be 
arrested  unless  it  appear  on  oath  that  he  has  absconded  from  his  residence  in 
his  own   State. 

Plaintiff  must  file  affidavit  of  amount  due,  that  he  believes  defendant  is 
about  to  remove  from  the  State  without  leaving  sufficient  property  to  satisfy 
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his  demand  and  that  he  asks  this  remedy,  not  to  vex  defendant  but  only  to 
secure  his  demand.     He  must  also  give  security  to  defendant. 

Attachment.  Writ  of  attachment  issues  when  the  defendant  resides  out 
of  the  State,  or  has  left  or  is  about  to  leave  the  State  permanently;  or  when 
he  conceals  himself  to  avoid  service  of  summons;  or  when  he  has  assigned 
or  disposed  of,  or  is  about  to  assign  or  dispose  of,  his  property,  with  intent 
to  defraud  his  creditors  or  give  an  unfair  preference;  or  when  he  has  con- 
verted, or  is  about  to  convert  his  property  into  money,  with  intent  to  conceal 
the  same;  or  when  he  is  about  to  remove  his  property  from  the  State  before 
the  debt  becomes  due.  The  plaintiff  must  file  a  sworn  petition,  setting  forth 
the  facts  which  render  the  writ  necessary,  and  the  nature  and  amount  of  the 
claim,  and  give  bond  with  sureties.  Writs  of  sequestration  and  provisional 
seizure  issue  in  certain  cases. 

Garnishment.  In  cases  of  attachment,  or  in  proceedings  after  judgment, 
where  the  creditor  believes  that  any  other  parties  have  property  of  the  de- 
fendant, or  are  indebted  to  him,  he  may  cite  them  in  as  parties. 

Judgment  acts  as  a  mortgage  on  all  real  estate  of  the  debtor,  from  the 
date  of  the  record  in  the  office  of  the  Parish  Recorder.  It  is  prescribed,  and 
ceases  to  be  a  lien  in  ten  years. 

Stay  Law.     There  is  no  stay  of  execution  in  Louisiana  except  on  appeal. 

Exemptions.  A  homestead  consisting  of  land  with  the  buildings  occupied 
by  the  debtor  as  a  residence  and  owned  by  him,  when  he  has  a  family  de- 
pendent on  him,  together  with  a  certain  amount  of  stock ;  but  the  homestead 
in  no  case  to  be  worth  more  than  two  thousand  dollars,  and  no  homestead  is 
allowed  if  the  wife,  in  her  own  right,  owns  property  to  the  amount  of  two 
thousand  dollars.  A  written  declaration  of  homestead  must  be  executed  by 
the  person  claiming  the  benefit  of  the  same,  and  recorded  in  the  book  of  mort- 
gages for  the  parish  where  the  homestead  is  situated.  Also  are  exempt  the 
clothes  and  linen  of  debtor  or  his  wife,  his  beds,  bedding,  and  bedsteads,  or 
those  of  his  family,  his  arms  and  military  accoutrements,  the  tools,  instruments, 
books,  and  sewing-machines  necessary  for  the  trade  or  calling  by  which  the 
debtor  makes  a  living,  cooking-stoves  and  utensils,  dining-table  and  chairs, 
dishes,  knives  and  forks,  etc.,  wash-tubs,  smoothing-irons  and  ironing-fur- 
naces, family  portraits,  belonging  to  the  debtor,  and  musical  instruments  in 
use;  income  of  dotal  property,  money  due  for  the  salary  of  an  office,  and 
laborer's  wages. 

MAINE.  — Actions  are  begun  by  original  writ,  framed  to  attach  the 
goods  and  estate  of  the  debtor,  and  for  want  thereof  his  body,  or  by  summons 
with  or  without  an  order  of  attachment,  in  the  county  where  either  party  lives, 
unless  it  be  a  real  action,  when  it  must  be  brought  where  the  land  lies. 

Arrest.  Defendant  may  be  arrested  on  mesne  process  in  an  action  of 
tort,  and  in  an  action  of  contract,  when  the  debt  is  over  ten  dollars,  exclusive 
of  interest,  and  the  debtor  is  about  to  depart  permanently  from  the  State, 
with  his  property  exceeding  the  amount  required  for  immediate  support  on 
affidavit  by  the  creditor  or  his  agent  to  the  above  effect.  He  may  also  be 
arrested  on  execution  in  actions  for  torts  but  not  in  actions  founded  on  con- 
tract unless  in  special  proceedings  for  disclosure  he  fails  to  appear  for  exam- 
ination, or  to  obtain  the  benefit  of  disclosure  proceedings  by  reason  of  fraud. 

Attachment.     All  property  not  exempt  may  be  attached  without  affidavit. 
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bond,  or  order  of  court,  and  it  continues  under  lien  for  thirty  days  after  judg- 
ment. 

Garnishment  in  this  State  is  called  Trustee  Process.  Personal  actions, 
except  detinue,  replevin,  malicious  prosecution,  slander,  libel,  and  assault  and 
battery,  may  be  begun  by  such  process,  wlien  the  trustee  has  any  property  or 
effects  of  the  defendant,  or  is  indebted  to  him,  but  the  wages  of  the  defendant 
for  the  month  preceding,  not  exceeding  twenty  dollars,  are  exempt,  except  for 
necessaries. 

Judgment.  There  is  no  lien  of  judgment,  its  place  being  supplied  by  the 
lien  of  attachment. 

Exemptions.  The  homestead  of  a  householder  to  the  value  of  five  hun- 
dred dollars,  provided  a  certificate  has  been  filed  in  the  registry  of  deeds,  and 
one  cemetery  lot.  Of  personal  property,  the  debtor's  wearing  apparel,  neces- 
sary household  furniture  not  exceeding  in  value  one  hundred  dollars,  one  bed, 
bedstead  and  bedding  for  every  two  persons,  family  portraits.  Bibles  and 
school-books,  a  copy  of  the  State  Statutes,  and  library  not  exceeding  one  hun- 
dred and  fifty  dollars  in  value,  a  pew  in  a  meeting-house,  one  cooking-stove, 
and  iron  stoves  used  for  heating,  charcoal,  five  tons  of  anthracite  coal,  fifty 
bushels  of  bituminous  coal,  twelve  cords  of  wood,  ten  dollars'  worth  of  lum- 
ber, wood,  or  bark,  produce  of  farm  until  harvested,  one  barrel  of  flour,  thirty 
bushels  of  corn  and  grain,  potatoes  for  debtor  and  family,  flax  raised  on  half 
an  acre  of  ground,  and  articles  manufactured  therefrom  for  the  family,  tools 
of  trade,  fifty  dollars  in  material  and  stock,  sewing-machine,  one  pair  of 
working  cattle,  or  pair  of  mules,  or  one  or  two  horses,  not  exceeding  in  value 
three  hundred  dollars,  and  hay  for  the  winter,  one  harness  worth  twenty  do!-*" 
lars  for  each  horse  or  mule,  a  horse-sled  or  ox-sled,  two  swine,  one  cow  and 
heifer,  or  two  cows  if  no  oxen,  horse  or  mule,  ten  sheep,  and  the  lambs  and 
wool  from  them  and  hay  for  the  winter;  fifty  dollars'  worth  of  domestic 
fowls;  a  plow,  cart,  harrow,  and  yoke,  two  chains,  a  mowing  machine,  and 
one  boat  of  two  tons,  employed  in  fishing;  and  life  and  accident  insurance 
policies,  except  excess  of  annual  cash  premiums  for  two  years  above  one  hun- 
dred and  fifty  dollars. 

MARYLAND. — Actions  are  begun  as  at  common  law,  and  the  common 
law  forms  of  actions  remain  as  simplified  by  the  Code  of  Procedure. 

Arrest  for  debt  is  abolished. 

Attachment  may  issue  where  the  defendant  is  a  non-resident,  or  where 
he  absconds,  on  affidavit  that  the  debt  is  a  bona  fide  one,  and  that  defendant 
is  a  non-resident  or  has  absconded,  together  with  the  evidences  of  the  debt. 
It  may  also  issue  on  an  original  process  based  on  an  account,  note,  bond,  or 
other  evidence  of  debt,  on  an  affidavit  that  the  defendant  is  really  indebted, 
and  is  about  to  leave  the  State,  or  that  he  has,  or  is  about  to  assign  or  dis- 
pose of  his  property  with  intent  to  defraud  his  creditors,  or  that  he  fraudu- 
lently contracted  the  debt  for  which  the  action  is  brought,  or  that  the  de- 
fendant has,  or  is  about  to,  remove  his  property  out  of  the  State  with  intent 
to  defraud  his  creditors.  Attachment  may  issue  where  two  summonses  have 
been  returned  "  tion  est,"  on  proof  by  the  plaintifx  of  his  claim  by  affidavit 
and  the  production,  if  any,  of  written  evidence  of  the  debt,  also  against  non- 
resident or  absconding  debtors  in  rase  of  actions  for  false  imprisonment  or 
illegal  arrest,  for  the  amount  of  damages  claimed.  The  salary  of  a  public 
officer,  or  employe  of  a  municipal  corporation,  funds  in  hands  of  government 
due  its  agents,  or  property  or  funds  in  custody  of  the  law  or  under  control 
of  court  cannot  be  attached.  Wages  and  salary  not  due  at  the  time  of  attach- 
ment, cannot  be  attached,  and  one  hundred  dollars  is  exempt  out  of  what  is 
due. 
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GarnishmenTt  may  be  issued  against  property  of  the  defendant  in  the  hands 
of  any  person  by  attachment.     {See  Attachment.) 

Judgment  is  a  lien  on  real  estate  of  the  defendant  acquired  after  judgment, 
as  well  as  what  was  owned  by  him  at  the  date  of  rendition,  and  becomes  a 
lien  in  other  counties  by  transferring  it  to  such  counties;  bears  interest  at  six 
per  cent.     Judgments  remain  a  lien  for  twelve  years. 

Stay  Laws.  On  all  judgments  rendered  by  the  circuit  courts  for  the  coun- 
ties the  second  term  after  the  defendant  has  been  summoned,  he  is  entitled  to 
stay  of  execution  until  the  first  Thursday  of  the  following  term.  But  judg- 
ments rendered  by  the  law  courts  of  Baltimore  city  are  not  subject  to  this  stay. 

Judgments  may  be  stayed  by  supersedeas  for  six  months,  sureties  being 
given  for  the  amount. 

Exemptions.  Wearing  apparel,  books,  and  tools  used  for  trade  or  earning 
a  living,  and,  except  under  executions  upon  judgments  for  seduction  or  breach 
of  promise  to  marry,  one  hundred  dollars'  worth  of  other  property,  selected  by 
the  debtor.  A  chose  in  action,  or  any  intangible  property,  real  or  personal, 
except  stocks,  or  equitable  interests  in  personal  property  cannot  be  taken  in 
execution.    There  is  no  homestead  exemption. 

MASSACHUSETTS.  —  Actions  are  begun  by  original  writ,  framed  to 
attach  the  goods  or  estate  of  the  defendant,  or  for  want  thereof,  to  take  his 
body,  or  by  summons,  with  or  without  an  order  of  attachment,  in  either  case 
accompanied  by  a  separate  summons  to  be  served  on  the  defendant,  may  be 
brought  in  the  county  where  either  party  lives  unless  it  is  to  recover  real  estate, 
when  it  must  be  brought  where  the  land  lies  or  in  trustee  process  when  it  must 
be  brought  in  the  county  of  the  trustee. 

Arrest.  Defendant  may  be  arrested  on  mense  process  in  actions  of  con- 
tract on  the  plaintiff  making  affidavit  before  the  proper  officer, —  (i)  that  he 
has  good  cause  of  action,  and  expects  to  recover  more  than  twenty  dollars  ex- 
clusive of  all  costs,  and  (2)  that  the  defendant,  to  the  best  of  his  belief,  has 
property  not  exempt,  that  he  does  not  intend  to  apply  to  the  payment  of  the 
debt,  and  (3)  that  he  believes  that  the  defendant  intends  to  leave  the  State, 
so  that  execution  if  obtained  cannot  be  served  upon  him.  Or  (instead  of  2  and 
3),  that  the  defendant  is  an  attorney-at-Iaw,  and  that  the  debt  is  for  money 
collected  on  behalf  of  the  plaintiff,  and  that  the  defendant  unreasonably  neg- 
lects to  pay  the  same.  And,  in  an  action  of  tort,  except  for  slander  and  libel, 
by  making  affidavit  that  he  believes  and  has  reason  to  believe  that  he  has  a 
good  cause  of  action  against  the  defendant  and  that  he  expects  to  recover  at 
least  one-third  the  damages  named  in  the  writ,  and  that  he  believes  the  de- 
fendant intends  to  leave  the  State  so  that  execution  if  obtained  cannot  be  served 
upon  him.  Defendant  may  be  arrested  on  execution,  in  an  action  of  tort,  with- 
out an  affidavit,  and  in  an  action  of  contract,  where  the  damages,  exclusive  of 
costs,  amount  to  twenty  dollars  or  more  on  affidavit  (i)  that  the  debtor  has 
nroperty  not  exempt  which  he  does  not  intend  to  apply  to  the  payment  of  the 
debt;  (2)  that  since  the  debt  was  contracted  or  the  cause  of  action  accrued,  the 
debtor  has  fraudulently  conveyed  or  concealed  his  property  with  a  design  to 
secure  the  same  to  his  own  use  or  to  defraud  creditors;  (3)  that  since  the 
debt  was  contracted,  or  cause  of  action  accrued,  the  debtor  has  lost  one  hundred 
dollars  or  more  in  illegal  gambling;  (4)  that  since  the  debt  was  contracted  the 
debtor  was  willfully  misspent  his  property  so  as  to  be  able  to  swear  that  he 
has  no  property  not  exempt;  (5)  that  the  debtor  contracted  the  debt  with  an 
intention  not  to  pay  it;  (6)  that  the  debtor  is  an  attorney-at-law,  and  neglects 
unreasonably  to  pay  money  collected  bv  him  for  the  creditor. 
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On  an  application  based  upon  any  of  these  grounds,  unless  it  appears  that 
the  debtor  is  about  to  leave  the  State  the  magistrate  must  first  issue  an  order 
of  notice  to  the  debtor  to  appear  and  submit  to  examination  touching  his  es- 
tate. If  on  such  examination  it  appears  that  he  has  property  not  exempt  he 
will  be  required  to  assign  the  same  for  the  benefit  of  the  creditor. 

If  he  fails  to  appear  or  obey  any  lawful  order  of  the  magistrate  his  arrest 
on  the  execution  will  be  authorized. 

Attachmek'T.  All  goods  and  estate,  real  and  personal,  may  be  attached 
without  any  affidavit,  and  the  attachment  continues  as  a  lien  for  thirty  days 
after  judgment.  Attachments  may  be  dissolved,  by  the  defendant,  bv  giv- 
ing bond  to  pay  all  damages  recovered  with  costs,  or  to  pay  the  appraised 
value  of  the  property  released. 

Garnishment  same  as  Trustee  Process.  All  actions  except  replevin,  tort 
for  malicious  prosecution,  libel  and  slander,  and  assault  and  battery,  may  be 
begun  by  trustee  process;  and  any  one,  including  a  corporation  who  is  in- 
debted to  the  defendant,  or  who  has  property  of  the  defendant,  may  be  sum- 
moned except  on  appeal. 

Judgment  is  not  a  lien  {see  Attachment),  but  bears  interest  from  the 
date  of  rendition,  at  six  per  cent.     There  is  no  stay  of  execution. 

Exemptions.  The  homestead  of  a  householder  having  a  family,  to  the 
value  of  eight  hundred  dollars  in  the  farm  or  lot  of  land  and  buildings 
owned  and  occupied  by  him  as  a  residence  provided  the  design  to  hold  it  as 
such  has  been  duly  recorded.  Necessary  wearing  apparel  for  the  family,  one 
bedstead  and  bedding  for  every  two  persons,  one  iron  stove  used  for  warm- 
ing the  dwelling-house,  and  fuel  for  the  same  not  exceeding  twenty  dollars  in 
value,  other  necessary  household  furniture  not  exceeding  three  hundred  dol- 
lars in  value;  Bibles,  school-books,  and  library  used  by  himself  or  family,  not 
exceeding  fifty  dollars  in  value;  one  cow,  six  sheep,  one  swine,  and  two  tons 
of  hay;  tools,  implements,  and  fixtures  necessary  for  business  or  trade,  not 
exceeding  in  value  one  hundred  dollars;  materials  and  stock  designed  and 
necessary  for  his  trade  or  business,  not  exceeding  one  hundred  dollars  in 
value;  provisions  necessary  and  procured  for  debtor  and  his  family,  not  ex- 
ceeding fifty  dollars  in  value;  one  pew  in  church;  the  boats,  tackle,  and  nets 
of  fishermen  actually  used  by  them  for  their  business,  to  the  value  of  one 
hundred  dollars;  the  uniform,  arms,  and  accoutrements  of  a  militia  man; 
rights  of  burial  and  tombs,  one  sewing-machine  not  exceeding  one  hundred 
dollars  in  value,  and  shares  in  certain  co-operative  associations  not  exceeding 
twenty  dollars  in  value.  Wages  to  the  amount  of  twenty  dollars,  unless  the 
debt  was  incurred  for  necessaries,  and  then  ten  dollars  are  also  exempt. 

MICHIGAN. — Actions  are  substantially  the  same  as  at  common  law, 
and  are  begun  by  original  writ.  The  assignee  of  any  bond,  note,  or  other 
chose  in  action  may  sue  in  his  own  name. 

Arrest.  Personal  actions  on  contract  may  be  begun  by  a  writ  of  capia  ad 
respondendum,  only  to  recover  damages  for  breach  of  promise,  or  for  money 
collected  by  a  public  officer,  or  for  misconduct  or  neglect  in  office,  or  in  any 
professional  employment,  or  an  affidavit  being  attached  to  the  writ  on  behalf 
of  the  plaintiff,  stating  that  he  has  good  cause  of  action,  and  believes  that 
he  is  entitled  to  recover  more  than  one  hundred  dollars.  Personal  actions 
may  also  be  begun  by  capias  in  cases  of  claims  for  damages  other  than  those 
arising  on  contract,  where  an  order  for  bail  is  indorsed  on  the  writ  by  a  judge 
of  the  court  from  which  the  process  issues,  or  a  circuit  court  commissioner. 

Attachment.  The  creditor  may  proceed  at  any  time  before  judgment,  by 
attachment  on  giving  bond  and  filing  an  affidavit  stating  the  indebtedness,  the 
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amount  of  which  must  exceed  one  hundred  dollars,  and  that  it  is  due  on  a 
contract,  together  with  one  of  the  following  causes:  i.  That  the  defendant 
lias  absconded ;  or  is  about  to  abscond,  or  is  concealed,  to  the  injury  of  his 
creditors.  2.  That  defendant  has  assigned,  concealed,  or  disposed  of,  or  is 
about  to  assign  or  dispose  of  his  property  with  intent  to  defraud  his  creditors. 
3.  That  the  defendant  has  or  is  about  to  remove  his  property  from  the 
State,  with  intent  to  defraud  his  creditors.  4.  That  the  defendant  fraud- 
ulently contracted  the  debt.  5.  That  he  is  a  non-resident,  and  has  been  so 
for  three  months  previous  to  making  the  affidavit.  6.  That  he  is  a  foreign 
corporation.  Attachment  is  a  lien  on  real  estate  from  the  date  of  depositing. 
a  certified  copy  in  the  registry  of  deeds  for  the  county  where  the  land  lies. 
Attachment  by  order  of  court  may  issue  on  either  of  the  grounds  specified  in 
subdivisions  i  and  2  before  debt  is  due,  in  which  case  the  affidavit  must 
show  when  it  will  be  due  and  the  reasons  for  the  application. 

Garnishment.  In  all  actions  in  justices'  courts  or  circuit  courts,  at  the 
commencement  of  the  suit,  or  at  any  time,  the  plaintiff  may  have  a  writ  of 
garnishment  on  filing  with  the  clerk  an  affidavit  that  he  believes  that  any 
any  person  (naming  him)  has  property-,  effects,  or  credits  of  the  defendant, 
or  is  indebted  to  him,  and  that  he  is  in  danger  of  losing  the  same  unless  gar- 
nishment issues. 

Judgment  bears  interest  at  the  rate  of  five  per  cent.,  unless  it  is  on  a 
written  instrument  embodying  a  different  rate,  in  which  case  such  rate  is  fol- 
lowed not  exceeding  seven  per  cent.  Judgment  becomes  a  lien  on  real  prop- 
erty from  the  levy  of  execution,  and  from  the  time  of  filing  a  notice  of  such 
levy,  containing  the  names  of  the  parties,  description,  and  date  of  the  levy, 
in  the  office  of  the  registry  of  deeds  for  the  county  where  the  land  lies. 

St.^y  Laws.  Defendant  may  have  a  stay  of  execution  in  justices'  courts 
within  five  days  after  the  justice  is  authorized  to  issue  execution,  by  filing  a 
bond  with  good  surety,  as  follows:  for  four  months  after  commencement  of 
suit  where  the  execution  does  not  exceed  fifty  dollars,  and  six  months  where 
it  does  exceed  fifty  dollars. 

Exemptions,  i.  Spinning-wheels,  weaving  looms,  and  stoves  put  up 
and  kept  for  use.  2.  Seat  or  pew  in  church.  3.  Cemeteries,  tombs,  and 
rights  of  burial  while  in  use.  4.  Arms  and  accoutrements  required  by  law, 
and  all  wearing  apparel.  5.  Library  and  school-books  of  each  member  of 
the  family,  not  exceeding  in  value  one  hundred  and  fifty  dollars,  and  family 
pictures.  6.  To  every  householder,  ten  sheep  and  fieeces  (or  the  yarn  or 
cloth  from  the  same),  two  cows,  five  swine,  and  the  provisions  and  fuel  for 
the  comfort  of  the  family  for  six  months.  7.  To  a  householder,  all  house- 
hold goods,  furniture  and  utensils,  not  exceeding  in  value  two  hundred  and 
fifty  dollars.  8.  Tools,  implements,  materials,  stock,  apparatus,  team,  vehi- 
cles, horses,  harness  or  other  things  which  enable  a  person  to  carry  on  the 
business  in  which  he  is  engaged,  not  exceeding  in  value  two  hundred  and 
fifty  dollars.  9.  Sufficient  grain,  hay,  feed,  and  roots,  whether  growing  or 
otherwise,  for  keeping  all  animals,  exempt  for  six  months.  10.  Sewing- 
machine.  Also  a  homestead  of  forty  acres,  and  the  dwelling-house  and  ap- 
purtenances not  in  a  city,  or  village,  or  instead,  one  lot  in  a  city  or  village, 
and  the  dwelling-house  thereon,  owned  and  occupied  as  a  residence,  not  ex- 
ceeding in  either  case  fifteen  hundred  dollars  in  value. 

Only  household  goods,  library,  pictures,  rights  in  cemeteries,  one  cow,  and 
provisions  and  fuel  for  one  month,  not  exceeding  five  hundred  dollars  in 
value,  are  exempt  from  execution  on  judgments  for  labor. 
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MINNESOTA. —  Actions.  All  distinctions  are  abolished,  and  there  is 
but  one  form  for  all  actions,  which  are  begun  by  filing  a  complaint  and  is- 
suing summons  to  the  defendant,  and  must  be  prosecuted  by  the  real  party  in 
interest. 

Attachments  may  be  had  at  any  time  in  actions  for  the  recovery  of 
money,  and  are  sued  out  on  affidavit  specifying  the  cause  and  amount  and 
grounds  for  the  action,  and  that  the  defendant  is  a  foreign  corporation,  or  a 
non-resident,  or  has  departed  from  the  State  with  intent  to  defraud  or  delay 
creditors,  or  to  avoid  the  service  of  the  summons,  or  that  defendant  keeps 
himself  secreted  with  like  intent,  or  has  assigned,  secreted,  or  disposed  of  his 
propert}',  or  is  about  to  do  so,  with  intent  to  defraud  his  creditors,  or  that  the 
debt  was  fraudulently  contracted.  Plaintiff  must  also  give  security  for  costs 
and  damages. 

Arrest  for  debt  is  abolished. 

Garnishment  is  allowed  in  actions  on  contracts,  on  filing  an  affidavit  at 
any  time  before  or  after  judgment,  stating  that  it  is  believed  that  any  per- 
son (naming  him)  has  property  of  the  defendant,  or  is  indebted  to  him  in  a 
sum  exceeding  twenty-five  dollars  if  the  action  is  in  a  court  of  record,  or  ten 
dollars  in   a  justices'  court. 

Judgment  is  a  lien,  in  the  county  where  the  cause  was  tried,  from  docket- 
ing the  same,  and  in  other  counties  from  the  date  of  filing  a  transcript  in  the 
office  of  the  District  Court,  and  continues  a  lien  for  ten  years. 

Stay  Laws.  Stay  of  execution  may  be  had  in  justices'  courts  for  a  period 
from  one  to  six  months,  in  addition  to  ten  days  allowed  for  appeal,  the  time 
varying  according  to  the  amount  of  the  judgment.  Debtor  must  file  a  bond, 
with  surety,  conditioned  to  pay  amount  of  judgment  with  seven  per  cent, 
interest.  In  district  courts,  on  judgments  for  recovery  of  money,  stay  may  be 
had  for  six  months  on  giving  security  for  payment  of  judgment  with  interest 
at  twelve  per  cent. 

Exemptions,  i.  Family  Bible.  2.  Family  pictures,  school-books,  or  li- 
brary, and  musical  instruments  for  use  of  family.  3.  Seat  or  pew  in  church. 
4.  Lot  in  burying-ground.  5.  Wearing  apparel,  beds,  bedsteads,  and  bed- 
ding kept  and  used  in  the  family,  stoves  and  appendages,  and  cooking  uten- 
sils, and  all  other  household  furniture  not  enumerated,  and  not  exceeding  five 
hundred  dollars  in  value.  6.  Three  cows,  ten  swine,  one  yoke  of  oxen,  and 
one  horse,  or,  in  lieu  of  oxen  and  horse,  a  span  of  horses  or  mules,  twenty 
sheep  and  the  wool  therefrom,  either  raw  or  manufactured,  food  for  the  stock 
for  one  year,  one  wagon,  cart,  or  dray,  one  sleigh,  two  plows,  one  drag  and 
other  farm  utensils,  not  exceeding  three  hundred  dollars  in  value.  7.  One 
sewing-machine,  one  bicycle,  and  one  type-writer.  8.  Grain  necessary  for 
one  year's  seed,  not  exceeding  one  hundred  bushels  wheat,  fifty  bushels  oati . 
one  hundred  bushels  barley,  one  hundred  bushels  potatoes,  ten  bushels  cort. 
and  binding  material  used  in  harvesting  crop.  9.  Provisions  and  fuel  fo^ 
debtor  and  his  family  for  one  year.  10.  Tools  and  instruments  of  mechanit, 
miner,  or  other  person,  used  in  carrying  on  his  trade,  and  in  addition,  stock 
in-trade,  not  exceeding  four  hundred  dollars  in  value,  and  library  and  im- 
plements of  a  professional  man.  Also  the  wages  of  any  resident  laboring 
man  or  woman,  or  their  minor  children,  not  exceeding  twenty-five  dollars, 
for  thirty  days  preceding  the  service  of  process.  The  presses,  type,  and  other 
implements  used  in  the  printing  or  publication  of  a  newspaper,  not  exceeding 
two  thousand  dollars  in  value,  and  stock-in-trade  not  exceeding  four  hundred 
dollars,  are  also  exempt.  Also  a  homestead  of  eighty  acres,  and  the  dwell* 
ing-house  and  appurtenances,  not  in  an  incorporated  city,  town  or  village,  or 
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in  lieu  thereof,  one  lot  in  an  incorporated  city,  town,  or  village  having  over 
5,000  inhabitants,  or  one-half  an  acre  of  land  in  a  cit>',  town,  or  village  hav- 
ing less  than  5,000  inhabitants,  with  the  house  thereon.  By  statute  of  1906  as 
to  debts  contracted  after  March  i,  1906,  homesteads  within  an  incorporated 
city,  village,  or  borough  of  5,000  or  more  shall  not  exceed  one  quarter  of  an 
acre.  Money  received  from  insurance  on  life  of  deceased  husband  or  father 
not  exceeding  ten  thousand  dollars  is  exempt. 

MISSISSIPPI. —  Actions  are  begun  by  filing  a  declaration  and  issuing 
summons,  and  the  forms  of  actions  and  modes  of  proceeding  are  substan- 
tially as  at  common  law. 

Attachment.  Remedy  by  attachment  applies  to  all  liquidated  debts,  and 
to  all  claims  for  damages  for  breach  of  contract,  and  process  issues  on  an 
affidavit  filed  by  the  creditor  or  his  agent,  stating  the  nature  and  amount  of 
the  claim,  and  one  or  more  of  the  following  causes:  1.  That  defendant  is 
a  foreign  corporation,  or  a  non-resident.  2.  That  he  has  removed,  or  is 
about  to  remove,  himself  or  property  out  of  the  State.  3.  Or  so  absconds  or 
conceals  himself  that  service  cannot  be  made  on  him.  4.  That  he  contracted 
the  debt  or  incurred  the  obligation  in  conducting  the  business  of  a  ship, 
steamboat,  or  other  water  craft  in  some  of  the  navigable  waters  of  the  State. 
5.  Or  that  he  has  property  which  he  conceals,  and  refuses  to  apply  to  the 
payment  of  his  debts.  6.  Or  that  he  has  assigned  or  disposed  of,  or  is  about 
to  assign  or  dispose  of,  his  property  with  intent  to  defraud  creditors.  7.  Or 
that  he  has  or  is  about  to  convert  his  property  into  money  in  order  to  place 
it  beyond  the  reach  of  his  creditors.  8.  Or  that  he  fraudulently  contracted 
the  debt.  9.  Or  that  within  six  months  he  has  dealt  in  "  futures."  10.  Or 
that  he  is  a  public  defaulter.  11.  Or  that  he  is  a  banker  and  has  received 
deposits  knowing  himself  to  be  insolvent,  or  has  published  false  and  fraudu- 
lent statements  as  to  his  financial  condition. 

Attachment  may  issue  for  a  debt  not  due  if  sued  on  either  of  the  last  six 
grounds  if  the  creditor  affirm  that  he  has  just  cause  to  suspect  and  verily  be- 
lieves that  the  debtor  will  remove  himself  or  his  effects  out  of  the  State  before 
said  debt  will  become  payable,  with  intent  to  hinder,  delay,  or  defraud  his 
creditors,  or  that  he  has  removed  with  like  intent,  leaving  property  in  the 
State. 

Plaintiff   must   also   give   security  for   damages    and   cost. 

Arrest.     There  is  no  arrest  for  debt. 

Garnishment.  If  any  third  person  has  any  property,  effects,  or  credits 
of  the  defendant,  or  is  indebted  to  him,  he  may  be  summoned  as  garnishee. 

Judgment,  Judgment  is  a  lien  on  all  property  in  the  county  where  ren- 
dered, from  the  date  of  rendition,  if  enrolled,  and  in  other  counties  from  the 
date  of  enrolling  the  same  in  the  office  of  the  clerk  of  the  court  for  such 
county.     The  time  of  limitations  for  judgments  is  seven  years. 

Stay  Laws.  Stay  of  execution  is  allowed  in  justices'  courts  on  giving  bond 
with  surety  as  follows:  On  sums  not  exceeding  fifty  dollars,  thirty  days;  on 
sums  over  fifty  dollars,  sixty  days. 

Exemptions,  i.  Tools  of  a  mechanic  necessary  for  his  trade.  2.  Agri- 
cultural implements  of  a  farmer  necessary  for  two  male  laborers.  3.  Im- 
plements of  a  laborer  necessary  for  his  usual  employment.  4.  Books  of  stu- 
dent for  educational  purposes.  5.  Wearing  apparel.  6.  Library  of  all 
persons  not  exceeding  two  hundred  and  fifty  dollars  in  value,  and  instruments 
of  a  surgeon  or  dentist  to  a  like  value.     7.     Arms  and  accoutrements  of  mil- 
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itia  men.  8.  Globes,  books,  and  maps  of  a  teacher.  And  also  of  the  prop-- 
erty  of  each  head  of  a  family,  one  yoke  of  oxen  and  two  work  horses  or 
mules,  two  cows  and  calves,  twenty  hogs,  twenty  sheep,  colts  under  three 
years  old,  poultry,  two  hundred  and  fifty  bushels  of  corn,  five  hundred  bundles 
of  fodder,  one  thousand  pounds  of  hay,  ten  bushels  of  wheat  or  rice,  five 
hundred  pounds  of  pork  or  other  meat,  one  cart  or  wagon  and  harness,  one 
sewing  machine,  and  household  and  kitchen  furniture  not  exceeding  two 
hundred  dollars  in  value,  growing  crops,  one  saddle  and  bridle,  one  hundred 
bushels  of  cotton  seed,  forty  gallons  of  molasses  or  sorghum,  and  one  thousand 
stalks  of  Louisiana  cane,  sugar  mill  and  equipments,  not  exceeding  one  hun- 
dred and  fifty  dollars.  One  hundred  dollars  of  a  laborer's  or  mechanic's 
wages  are  also  exempt.  For  residents  in  cities,  towns,  and  villages,  there  is 
exempt  personal  property  to  be  selected  by  the  debtor,  not  exceding  two  hun- 
dred and  fifty  dollars  in  value. 

Also  to  every  householder  having  a  family,  a  homestead  not  exceeding 
one  hundred  and  sixty  acres  in  extent,  or  two  thousand  dollars  in  value. 

MISSOURI.  —  Actions  are  begun  first  by  filing  with  the  clerk  a  peti- 
tion setting  forth  the  cause  of  action,  and  the  remedy  sought,  and  the  volun- 
tary appearance  of  the  other  party,  or  second,  by  filing  such  petition,  and  su- 
ing out  thereon  a  summons  against  the  person,  or  an  attachment  against  prop- 
erty. 

Arrest.     There   is   none   for   debt. 

Attachment  may  be  had,  1.  Where  the  defendant  is  a  non-resident  2. 
Where  the  defendant  is  a  foreign  corporation.  3.  Where  the  defendant 
conceals  himself  so  that  service  cannot  be  had  on  him.  4.  Where  he  has 
absconded  or  absented  himself  so  that  summons  cannot  be  served  on  him.  5. 
Where  defendant  is  about  to  remove  his  property  from  the  State  with  intent 
to  defraud,  hinder,  or  delay  his  creditors.  6.  Where  defendant  is  about  to 
remove  out  of  the  State  with  intent  to  change  his  domicile.  7.  Where  de- 
fendant has  fraudulently  conveyed  his  property  so  as  to  hinder  or  delay  his 
creditors.  8.  Where  defendant  has  fraudulently  concealed,  removed,  or  dis- 
posed of  his  property  with  a  like  intent.  9,  10.  Where  he  is  about  to  fraud- 
ulently convey  or  conceal  his  property  with  like  intent,  ii.  Where  cause  of 
action  accrued  out  of  the  State,  and  the  defendant  has  absconded,  or  remorved 
his  property  to  this  State.  12.  Where  the  damages  sought  are  for  injuries 
arising  from  commission  of  a  felony  or  misdemeanor,  or  the  seduction  of  a 
female.  13.  Where  the  defendant  has  failed  to  pay  the  price  of  an  article 
delivered,  which  by  contract  he  was  bound  to  pay  for  on  delivery.  14. 
Where  the  debt  was  fraudulently  contracted.  Plaintiff  must  file  an  affidavit 
stating  the  nature  and  amount  of  his  claim,  and  his  belief  that  one  or  more 
of  the  above  causes  are  true,  and  give  bond  for  damages  and  costs.  Attach- 
ments may  be  had  for  a  debt  not  yet  due  on  any  of  the  grounds  above  speci- 
fied, except  the  first  four. 

Garnishment.  The  writ  of  attachment  may  be  served  on  any  one  hav- 
ing property  of,  or  who  is  indebted  to  the  defendant,  or  who  may  be  name«[ 
by  the  plaintiff  as  a  garnishee.  The  same  may  be  done  on  execution,  where 
insufficient  property  of  the  defendant  is  found  to  satisfy  the  claim. 

Judgment  is  a  lien  from  the  date  of  his  rendition  in  the  county  where 
rendered,  and  becomes  a  lien  on  real  estate  in  any  other  county  by  filing  a 
transcript  in  the  office  of  the  clerk  of  the  circuit  court  for  such  county,  and  it 
extends  to  real  estate  acquired  after  the  rendition  or  filing  of  transcript,  as 
well  as  to  what  was  owned  at  the  time,  and  it  continues  for  three  years. 
Judgments  bear  interest  at  six  per  cent.,  unless  another  rate  was  expressed  in 
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the  contract,  in  which  case  such  rate  is  taken,  not  exceeding  eight  per  cent. 
There  is  no  stay  of  execution  except  on  appeal. 

Exemptions.  To  every  head  of  a  family,  i.  Ten  head  of  choice  hogs, 
ten  head  of  choice  sheep,  and  produce  in  wool,  yarn  or  cloth,  two  cows  and 
calves,  two  plows,  one  axe,  one  hoe,  one  set  of  plow  gears,  and  all  necessary 
farming  implements  for  one  man.  2.  Two  working  animals  and  feed  to  the 
value  of  twenty-five  dollars.  "3.  Spinning-wheels  and  cards,  one  loom  and 
appliances  for  manufacturing  cloth  in  and  for  the  private  family.  4.  Spun 
yarn,  cloth,  and  thread  manufactured  for  family  use.  5.  Hemp,  flax,  and 
wool,  not  exceeding  twenty-five  pounds  each.  6.  Wearing  apparel,  four 
beds  and  bedding,  and  other  household  and  kitchen  furniture,  not  exceeding 
in  value  one  hundred  dollars.  7.  Necessary  tools  and  implements  of  trade 
of  a  mechanic.  8.  Arms  and  accoutrements  of  a  militia  man.  9.  Provi- 
sions for  the  family,  not  exceeding  one  hundred  dollars  in  value.  lo.  Bibles 
and  other  books,  lettered  gravestones,  and  pew  in  church,  u.  Lawyers, 
physicians,  and  clergymen  may  select  necessary  books  in  place  of  other  prop- 
erty exempt,  and  doctors  may  select  medicines.  The  head  of  a  family  may 
select,  in  lieu  of  the  property  mentioned  in  the  above  first  two  subdivisions, 
other  property,  real  or  personal,  not  exceeding  in  value  three  hundred  dollars. 

Ev^ery  housekeeper  or  head  of  a  family  is  also  entitled  to  hold  exempt  from 
execution  the  homestead  occupied  by  him,  not  exceeding  in  extent  eighteen 
square  rods,  or  in  value  three  thousand  dollars,  in  cities  of  over  forty  thou- 
sand inhabitants;  and  not  exceeding  in  extent  thirty  square  rods,  or  in  value 
fifteen  hundred  dollars,  in  cities  having  less  than  forty  thousand  and  more 
than  ten  thousand  inhabitants;  and  five  acres  in  extent,  and  fifteen  hundred 
dollars  in  value,  in  cities  having  less  than  ten  thousand  inhabitants;  and  not 
exceeding  one  hundred  and  sixty  acres,  and  fifteen  hundred  dollars  in  value, 
in  the  country. 

To  a  person  not  the  head  of  a  family  there  is  exempt  his  wearing  apparel, 
and  if  a  mechanic,  the  necessary  tools  and  implements  of  his  trade. 

MONTANA. — Actions.    There  is  but  one  form  of  civil  action. 

Arrest  may  be  had  on  filing  affidavit  and  bond  in  cases  of  fraud,  or  when 
defendant  is  about  to  leave  the  State  with  intent  to  defraud  creditors,  or  when 
the  action  is  for  willful  injury  to  person,  character,  or  property;  also  in  an 
action  for  fine  or  penalty,  or  for  money  or  property  embezzled  or  fraudulently 
misapplied  by  a  public  officer,  officer  of  a  corporation,  attorney,  or  other  per- 
son acting  in  a  fiduciary  capacity;  or  where  defendant  has  removed,  con- 
cealed, or  disposed  of  his  propertA',  or  is  about  to  do  so,  with  intent  to  defraud 
creditors. 

Attachment.  All  property  not  exempt  from  execution  may  be  attached 
on  filing  a  sufficient  bond,  and  an  affidavit  showing  that  defendant  is  in- 
debted to  plaintiff  upon  a  contract,  express  or  implied,  for  the  payment  of 
money,  unsecured  by  pledge  or  mortgage,  or  the  security  on  which  has  be- 
come insufficient. 

Attachment  may  be  made  before  the  demand  is  due,  if  the  defendant  is 
leaving  or  about  to  leave  the  State  with  all  his  property  which  might  be  sub- 
jected to  the  payment  of  the  debt,  for  the  purpose  of  defrauding  his  creditors; 
or  is  disposing  of  or  about  to  dispose  of  his  property  subject  to  execution,  for 
the  same  purpose.     This  must  be  shown  by  affidavit. 

Garnishment.  Personal  property  or  credits  in  the  possession  or  under  the 
control  of  another  may  be  attached  by  service  on  such  person  a  copy  of  the 
writ  and  notice  that  the  property  or  credits  are  attached. 
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Judgments  are  liens  on  real  estate  of  the  debtor  then  owned  or  afterwards 
acquired,  in  the  county  where  the  judgment  is  entered,  for  six  years  from  the 
time  of  docketing  the  same.  A  similar  lien  may  be  acquined  on  lands  in  any 
other  county  by  filing  a  certified  transcript  of  the   docket  with   the   recorder. 

Stay  Laws.  There  is  no  statutory  enactment  on  the  subject  but  is  granted 
by  the  Courts  upon  proper  showing  and  upon  appeal. 

ExE.viPTiONS.  Married  persons  or  heads  of  families  ha%'e  exempt  all  cloth- 
ing of  the  debtor  and  family,  and  chairs,  tables,  desks,  and  books  to  the  value 
of  two  hundred  dollars;  also  all  necessary  household  furniture,  and  provi- 
sions and  fuel  for  three  months;  one  sewing-machine,  clock,  and  family  pic- 
tures; also  one  horse,  saddle  and  bridle,  two  cows  with  their  calves,  four 
swine  and  fifty  domestic  fowl,  with  fodder  for  them  for  three  months.  In 
addition  to  the  nbove,  there  is  exempt  to  a  farmer  his  farming  utensils  not 
exceeding  six  hundred  dollars  in  value,  two  oxen,  or  two  horses  or  mules  and 
their  harness,  one  cart  or  wagon,  and  food  for  such  stock  for  three  months, 
two  hundred  dollars'  worth  of  seeds,  grain,  or  vegetables  actually  provided 
for  the  purpose  of  sowing  or  planting.  The  proper  tools,  instruments,  or 
books  of  any  mechanic,  physician,  dentist,  lawyer,  or  clergyman,  and  office 
furniture.  To  a  miner,  his  dwelling,  and  all  his  tools  and  machinery  neces- 
sary for  carrying  on  his  avocation,  not  to  exceed  in  value  the  aggregate  sum 
of  one  thousand  dollars,  and  one  horse  or  mule  and  its  harness,  with  food  for 
three  months,  in  case  such  stock  is  used  in  working  the  mine.  One  horse  or 
mule,  or  two  oxen,  vehicle  and  harness,  by  which  the  debtor  habitually  earns 
his  living,  and  one  horse,  with  vehicle  and  harness,  of  physician  or  clergy- 
man used  in  making  professional  visits,  with  food  for  such  stock  for  three 
months.  All  arms,  uniform,  etc.,  required  by  law  to  be  kept  by  any  person. 
The  wages  of  the  debtor  earned  within  the  thirty  days  preceding  the  levy,  if 
necessary  for  the  use  of  his  family  residing  in  the  State  and  supported  wholly 
or  partly  by  his  labor.  Unmarried  persons  have  only  wearing  apparel  ex- 
empt. None  but  bona  fiJe  residents  can  claim  the  benefit  of  this  law.  A 
homestead,  not  to  exceed  in  value  twenty-five  hundred  dollars;  if  agricul- 
tural land,  not  to  exceed  one  hundred  and  sixt>'  acres;  if  within  a  town,  city 
or  village,  not  to  exceed  one-fourth  of  an  acre. 

NEBRASKA. —  There  is  but  one  form  for  all  civil  actions,  which  must 
be  prosecuted  by  the  real  party  in  interest,  and  which  are  begun  by  filing  a 
petition  with  the  clerk  of  the  court,  and  causing  a  summons  to  issue  thereon. 

Arrest  —  abolished  in  civil  actions. 

Attachment  may  issue  in  actions  for  the  recovery  of  money  on  filing  with 
the  clerk  an  affidavit  stating  the  nature  and  amount  of  the  claim,  that  it  is 
just,  and  one  of  the  following  grounds:  i.  The  defendant  is  a  foreign 
corporation,  or  non-resident.  2.  That  he  has  absconded  with  intent  to  de- 
fraud creditors.  3.  That  he  has  left  the  county  of  his  residence  to  avoid  ser- 
vice of  the  summons.  4.  That  he  so  conceals  himself  that  service  cannot 
be  made  upon  him.  5.  That  he  is  about  to  remove  his  property  beyond  the 
jurisdiction  of  the  court  with  intent  to  defraud.  6.  That  he  is  about  to  con- 
vert his  property  into  money  to  place  It  beyond  the  reach  of  creditors.  7. 
That  he  has  propertv  concealed.  8.  That  he  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud.  9.  That  he  fraudu- 
lently contracted   the  debt. 

A  bond  is  also  required,  unless  the  defendant  is  a  non-resident. 

Garnishment.  In  cases  of  attachment,  if  the  plaintiff  makes  an  affidavit, 
that  he  believes  that  anv  person  or  rornoration  named,  and  within  the  county, 
has  property  of  the  defendant  (describing  it),  the  said  property,  whether 
debts,  choses  in  action,  or  other  property,  mav  be  earnisheed,  and  the  earni'hee 
summoned  to  appear  in   court   and  answer  in   relation   thereto.     Also  on   re- 
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turn  of  an  execution,  unsatisfied,  the  judgment  creditor  may  have  a  writ  of 
garnishment. 

Judgment  in  the  district  court  is  lien  on  lands  within  the  county  where 
it  was  rendered,  from  the  first  day  of  the  term  at  which  judgment  is  ren- 
dered (except  judgments  by  confession  and  those  rendered  at  same  term  that 
action  was  commenced,  which  are  liens  from  the  date  of  rendition),  and  in 
other  counties  from  the  filing  a  transcript  with  the  clerk  of  the  court,  and  the 
lien  continues  for  five  years.  Judgments  of  justices'  and  county  courts  are 
liens  from  the  date  of  docketing  a  transcript  thereof  in  the  office  of  the  clerk 
of  the  district  court.  Interest  on  all  decrees  or  judgments  for  the  payment  of 
money,  shall  be  from  the  rendition  thereof,  at  the  rate  of  seven  per  cent,  till 
paid,  unless  the  contract  on  which  the  judgment  was  entered  specified  a  dif- 
ferent rate,  then  at  such  rate,  not  to  exceed  ten  per  cent. 

Stay  Laws.  In  district  courts  judgments  for  fifty  dollars  and  under  three 
months,  between  fifty  and  one  hundred  dollars  six  months,  over  one  hundred 
dollars  nine  months. 

In  justices'  courts,  judgments  for  ten  dollars  and  under  sixty  days,  be- 
tween ten  and  fifty  dollars  ninety  days,  between  fifty  and  one  hundred  dol- 
lars six  months,  between  one  hundred  and  two  hundred  dollars  nine  months. 

In  county  courts  judgments  for  sums  under  two  hundred  dollars  on  the 
same  terms  as  in  the  justices'  courts,  over  two  hundred  dollars  same  as  in 
district  courts. 

Bond  with  sureties  is  required. 

No  stay  is  allowed  on  judgments  rendered  on  appeal  or  for  money  re- 
ceived  in  an  official  or  fiduciary  capacity. 

Exemptions.  Homestead  not  exceeding  two  thousand  dollars  in  value, 
consisting  of  dwelling-house  and  one  hundred  and  sixty  acres  not  in  an  in- 
corporated city  or  village,  or  two  contiguous  lots  on  a  recorded  plot  in  a  city, 
town  or  village.  If  debtor  has  no  lands,  personal  property  to  the  value  of 
five  hundred  dollars  is  exempt.  Of  personal  property:  i.  Family  Bible.  2. 
Family  pictures,  school-books,  and  library  for  use  in  the  family.  3.  Seats 
or  pew  in  church.  4.  Lot  in  burying-ground.  5.  Necessary  wearing  ap- 
parel, beds,  bedding,  and  bedsteads  necessary  for  the  family,  all  stoves  and 
apparatus,  not  exceeding  four,  cooking  utensils  and  other  household  furniture 
not  enumerated,  not  exceeding  one  hundred  dollars  in  value.  6.  One  cow, 
three  hogs,  and  all  pigs  under  six  months,  and  if  the  debtor  be  actually  en- 
gaged in  agriculture,  one  yoke  of  oxen,  or,  in  lieu  thereof,  one  pair  of  horses, 
ten  sheep  and  the  wool  therefrom,  manufactured  or  not,  necessary  food  for 
stork  for  three  months,  one  wagon,  cart,  or  dray,  two  plows,  and  one  drag, 
necessary  gear,  and  farming  implements  not  exceeding  fifty  dollars  in  value. 
7.  Provisions  and  fuel  for  six  months.  8.  Tools,  instruments  of  a  mechanic 
or  miner  or  other  person,  used  for  carrying  on  his  trade  or  business,  library 
and  implements  of  a  professional  man,  head  of  a  family,  and  wages  of  la- 
borers, mechanics,  and  clerks,  heads  of  families,  for  sixty  days.  Pension 
money  of  U.  S.  soldiers  and  sailors  and  properly  purchased  or  improved 
therewith. 


NEVADA.  —  Actions.  There  is  only  one  form  of  action,  which  is  pros- 
ecuted by  the  real  party  in  interest,  and  is  begun  by  filing  a  complaint  with 
the  clerk,  and  issuing  a  summons  thereon.  The  defendant  may  appear  vol- 
untarily, when  he  waives  notice  of  the  summons. 

Arrest.  Defendant  may  be  arrested  and  held  to  bail,  i.  In  an  action 
for  the  recovery  of  money  or  damages  in  an  action  on  contract,  where  he  is 
about  to  leave  the  State  with  intent  to  defraud  his  creditors,  or  where  the 
action  is  for  libel  or  slander.     2.     In  an  action  for  a  fine  or  penalty,  or  for 
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embezzlement,  or  fraudulent  misappropriation  of  money  by  a  public  officer  of 
a  corporation,  or  an  attorney,  agent,  broker,  etc.,  or  any  other  person  in  a 
fiduciary  capacity,  or  misconduct  in  office  or  professional  employment.  3.  In 
an  action  to  recover  property  unjustly  detained,  where  the  property  has  been 
removed  or  concealed.  4.  Where  the  defendant  fraudulently  contracted  the 
debt.  5.  Where  the  defendant  has  or  is  about  to  dispose  of  his  property 
fraudulently.  Plaintiff  must  make  affidavit  of  one  of  the  above  grounds,  and 
give  security  for  damages  and  costs. 

Attachment  may  be  had  at  any  time  —  i.  In  an  action  of  contract  for 
the  direct  payment  of  money  made  or  payable  in  Nevada,  and  not  secured. 
or  the  security  for  which  has  become  worthless  by  act  of  defendant.  2. 
In  an  action  of  contract  against  a  non-resident.  3.  In  an  action  by  residen 
for  recovery  of  value  of  property  converted  by  defendant.  4.  Where  de 
fendant  has  absconded  or  is  about  to  do  so  to  defraud  creditors.  5.  Where 
he  conceals  himself  to  avoid  service  of  summons.  6.  When  he  is  about  to 
remove  property  beyond  jurisdiction  of  court  with  intent  to  defraud.  7. 
When  he  is  about  to  convert  property  into  money  to  place  it  beyond  reach  of 
creditors.  8.  When  he  has  removed  or  disposed  of  propertv  to  defraud 
creditors.  9.  When  he  fraudulently  or  criminally  contracted  the  debt. 
Plaintiff  must  file  an  affidavit  with  the  clerk  of  the  court,  stating  nature  and 
amount  of  his  claim  and  one  of  the  grounds  mentioned,  and  give  security 
to  defendant. 

Garnishment.  Debts  and  credits  of  the  defendant  in  the  hands  of  third 
parties  may  be  attached  on  original  process. 

Judgment  is  a  lien  in  the  county  where  it  was  rendered  from  the  time  of 
docketing,  and  in  other  counties  from  the  date  of  filing  a  transcript,  the  lien 
continues  for  two  years.  The  legal  rate  of  interest  on  judgments  is  seven 
per  cent,  but  parties  may  stipulate  for  any  rate  by  contract  which  is  followed 
in   the  judgment. 

There  is  no  stay  of  execution  except  on  appeal  and  filing  a  bond. 

Exemptions,  i.  Chairs,  tables,  desks,  and  books  to  the  value  of  one 
hundred  dollars.  2.  Necessary  household  furniture,  wearing  apparel,  pro- 
visions and  fire-wood  for  one  month.  3.  Farm  utensils,  also  two  oxen,  or 
horses,  or  mules  and  their  harnesses,  "two  cows,  one  cart  or  wagon,  and  food 
for  stock  for  one  month,  seed  grain,  or  vegetables  for  planting  or  sowing 
within  six  months,  to  the  value  of  two  hundred  dollars.  4.  Tools  and  im- 
plements of  mechanic  or  artisan  necessary  to  his  trade,  and  instruments  and 
chests  of  a  surgeon,  physician,  surveyor,  or  dentist,  necessary  for  their  pro- 
fession, with  their  scientific  or  professional  libraries,  and  librarj'  of  an  at- 
torney or  clergyman.  5.  Cabin  of  a  miner  not  exceeding  five  hundred  dol- 
lars in  value,  also  all  mining  apparatus  and  tools  to  the  value  of  five  hundred 
dollars,  and  two  horses,  mules,  or  oxen,  and  their  harness  necessary  to  work- 
ing his  mine,  and  food  for  stock  for  one  month.  6.  Two  oxen,  horses,  or 
mules,  and  their  harness,  and  cart  by  which  a  carter,  or  teamster,  etc.,  earns 
his  living,  one  horse,  vehicle,  and  harness  necessary  for  a  physici'an  or  clergy- 
man, and  food  for  one  month.  7.  Sewing-machine  in  actual  use.  8.  Arms 
and  accoutrements  of  a  militia  man.  9.  For  livery  stable  keeper,  two  horses 
with  vehicles  and  harness,  not  exceeding  five  hundred  dollars  in  value.  10. 
A  homestead  not  exceeding  in  value  five  thousand  dollars. 

NEW  HAMPSHIRE.  —  Actions  are  begun  by  writ  of  summons,  attach- 
ment, or  capias,  trustee  process,  or  replevin,  in  forms  which  are  prescribed 
by  statute. 

Attachmen'V.  All  property  not  exempt  from  being  taken  on  execution 
may  be  attached,  of  right,  without  an  affiaavit,  and  the  lien  continues  for 
thirty  days  after  judgment. 
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Arrest.  The  defendant  may  be  arrested  on  an  action  of  contract  if  the 
debt  or  damage,  exclusive  of  all  costs,  amounts  to  thirteen  dollars  and  thirty- 
three  cents,  on  an  affidavit  indorsed  on  the  back  of  the  writ  or  execution  that 
the  affiant  believes  that  the  defendant  is  justly  indebted  to  the  plaintiff,  and 
that  he  conceals  his  property  so  that  no  attachment  can  be  made,  or  that  he 
has  good  reason  to  believe  that  be  is  going  to  leave  the  State  to  avoid  pay- 
ment of  his  debts.  No  sheriff,  or  voter  on  election  day,  is  liable  to  arrest,  nor 
any  woman  in  action  founded  upon  contract  nor  upon  a  conditional  sale  of 
clothing. 

Garnishment,  called  Trustee  Process.  All  actions  except  replevin,  tres- 
pass to  the  person  and  defamation  and  malicious  prosecution,  may  be  begun 
bj'  trustee  process.  It  is  in  the  form  of  an  attachment  and  summons,  and  the 
names  of  other  parties  may  be  inserted  in  the  writ  as  trustees,  at  any  time  be- 
fore service   on   the   defendant. 

Judgment  is  not  a  lien.  {See  Attachment.)  There  is  no  stay  of  execu- 
tion   except    by    special    order    of    the    Court. 

Exemptions.  Necessary  wearing  apparel,  beds,  bedding,  and  bedsteads 
for  the  debtor  and  his  family,  household  furniture  to  the  value  of  one  hun- 
dred dollars,  one  cooking-stove  and  its  furniture,  one  sewing-machine.  Bibles, 
school-books,  and  library  to  the  value  of  two  hundred  dollars.  One  cow, 
six  sheep  and  their  fleece.  One  hog,  one  pig,  and  the  pork  of  the  same  when 
slaughtered.  Tools  of  his  occupation  not  exceeding  one  hundred  dollars  in 
value.  Provisions  and  fuel  to  the  value  of  fifty  dollars.  Uniform  and  ac- 
coutrements of  a  militia  man.  Pew  in  a  church.  A  lot  in  a  burying-ground. 
Beasts  of  the  plow  not  exceeding  one  yoke  of  oxen  or  a  horse,  and  hay  not  ex- 
ceeding four  tons.  Domestic  fowls  not  exceeding  in  value  fifty  dollars.  Also 
a  homestead  of  the  head  of  a  family  not  exceeding  in  value  five  hundred 
dollars  or  of  an  unmarried  person  owning  the  same. 

NEW  JERSEY.  —  Actions  under  the  provisions  of  the  common  law,  as 
modified  by  statute,  are  begun  b\'  writs  of  summons,  capias,  or  warrant  at- 
tachment, etc. 

Arrest.  A  writ  of  capias  issues  on  an  affidavit,  specifying  the  nature 
and  particulars  of  the  debt,  and  one  or  more  of  the  following  causes:  i.  That 
the  defendant  is  about  to  remove  any  property  out  of  the  jurisdiction  of  the 
court  with  intent  to  defraud  creditors.  2.  That  the  defendant  has  property 
or  rights  which  he  fraudulently  conceals.  3.  That  he  has,  or  is  about  to 
assign,  remove,  or  dispose  of  his  property  with  intent  to  defraud  his  credi- 
tors. 4.  Or  that  the  debt  was  fraudulently  contracted.  No  woman  can  be 
arrested  on  civil  process,  nor  can  a  voter  be  arreted  on  election  day. 

Attachment.  A  writ  may  issue  on  affidavit  on  behalf  of  the  creditor  that 
the  defendant  has  absconded,  and  is  not.  to  his  belief,  a  resident  of  the  State, 
or  against  a  defendant  living  out  of  the  State. 

Garnishment  is  allowed. 

Judgment  is  a  lien  on  real  estate  from  the  entry  of  judgment  and 
remains  a  lien  for  the  period  of  limitation,  twenty  years,  and  bears  interest 
at  six  per  cent. 

Stay  Laws.  Stay  of  execution  is  allowed  only  in  justices'  courts  where  de- 
fendant appears  on  the  day  judgment  is  given  and  gives  a  bond  with  surety, 
—  on  sums  not  exceeding  fifteen  dollars,  one  month;  between  fifteen  and  sixty 
dollars,  three  months;   and  over  sixty  dollars,  six  months. 
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Exemptions.  Goods  and  chattels,  shares  of  stock  in  any  corporation  and 
personal  property  of  every  kind  to  the  value  of  two  hundred  dollars  (ex- 
cliwive  of  wearing  apparel),  and  wearing  apparel  of  the  dehtor  having  a 
family.  Also  the  lot  and  building  owned  and  occupied  by  the  debtor,  if  he  is 
head  of  a  family,  to  the  value  of  one  thousand  dollars,  provided  the  necessar\- 
steps  required  by  statute  to  secure  the  same   have  been  taken. 


NEW  MEXICO. —  Actions  at  law  are  commenced  by  filing  a  declara- 
tion and  service  of  summons;  the  subsequent  proceedings  are  substantially  the 
same  as  at  common  law. 

Arrest  not  allowed  except  in  cases  of  fraud   and  personal  injuries. 

Attachment  may  issue  if  the  demand  amounts  to  fifty  dollars  in  the 
following  cases:  i.  When  the  debtor  is  a  non-resident.  2.  Or  has  con- 
cealed himself,  or  absconded,  or  absented  himself  from  his  usual  place  of 
abode  in  the  Territory,  so  that  ordinary  process  of  law  cannot  be  served  upon 
him.  3.  Or  is  about  to  remove  his  property-  from  the  Territory,  or  has  fraud- 
ulently concealed  or  disposed  of  the  same,  so  as  to  hinder,  delay,  or  defraud 
his  creditors.  4.  Or  is  about  to  fraudulently  convey  or  assign,  conceal  or 
dispose  of  his  property,  to  hinder,  delay,  or  defraud  his  creditors.  5.  When 
the  debt  was  contracted  out  of  the  Territory,  and  the  debtor  has  absconded 
or  secretly  removed  his  property  or  effects  into  the  Territory  with  like  intent. 
6.  When  the  defendant  is  a  corporation  whose  principal  office  or  place  of 
business  is  out  of  the  Territory,  unless  it  has  a  designated  agent  within  the 
Territory,  on  whom  service  of  process  may  be  made.  7.  When  defendant 
has  fraudulently  contracted  the  debt,  incurred  the  obligation,  or  obtained 
credit  from  the  plaintiff  by  false  pretenses.  Attachment  may  issue  on  a  claim 
not  yet  matured. 

Plaintiff  must  file  an  affidavit  setting  forth  that  defendant  is  justly  in- 
debted to  him  after  allowing  all  just  off-sets,  and  one  of  the  above  causes  of 
attachment,  and  give  security  for  costs  and  damages. 

Garn'ishmevt.  Any  person  having  property  or  credits  of  the  defendant 
in  his  possession  may  be  garnished  if  he  is  indebted  to  the  defendant  and  has 
monej'  credits  or  property  belonging  to  him  in  his  possession. 

Judgments  of  the  district  courts  for  the  counties  of  Santa  Fe,  San  Miguel, 
Bernalillo,  and  Dona  Ana,  Chaves  and  Otero,  are  liens  on  real  estate  from 
date  of  rendition,  if  within  sixty  days  transcript  of  the  docket  of  such  judg- 
ment be  filed  in  the  office  of  the  recorder  of  the  county  in  which  the  real  es- 
tate is  situated.  In  all  other  counties  and  on  judgments  of  the  Supreme 
Court,  from  the  date  of  the  filing  of  such  transcript. 

Stay  Law.     There   is  no  stay  of  execution   except   in   case  of   appeal. 

Exemptions.  Real  estate  to  the  value  of  one  thousand  dollars,  in  favor 
of  heads  of  families  actually  residing  on  the  same;  also  the  wearing  apparel, 
beds,  and  bedding  necessary  for  the  use  of  the  family,  one  cook  stove  and 
one  stove  to  warm  the  dwelling  with  pipe,  and  fuel  for  sixty  days,  one  cow, 
two  swine,  and  six  sheep  and  food  for  them  for  sixty  days  or  in  lieu  of  each 
specified  amount  of  household  furniture,  all  Bibles,  hymn-books,  Testaments, 
school-books  used  by  the  family,  and  pictures;  provisions  to  the  amount  of 
fifty  dollars,  and  household  and  kitchen  furniture  to  the  value  of  two  hun- 
dred dollars,  to  be  selected  by  the  debtor.  Also  all  tools  and  implements 
belonging  to  the  debtor  necessary  to  enable  him  to  carry  on  his  trade  or  busi- 
ness, whether  agricultural  or  mechanical,  to  be  selected  by  him,  and  not  to 
exceed  one  hunderd  and  fifty  dollars  in  value;  one  sewing-machine,  one  knit- 
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ting-machine,  and  one  gun  or  pistol ;  personal  earnings  of  debtor,  if  necessary 
for  support  of  him  or  his  family  except  on  debts  incurred  for  manual  labor  or 
p.ecessaries  of  life  furnished  debtor  or  family;  specimens  and  cabinets  of  nat- 
ural history  or  science  not  exhibited  for  gain  ;  every  drayman  or  other  carrier 
shall  hold  in  addition  one  horse,  harness,  dray  or  wagon,  and  every  head  of 
family  engaged  in  agriculture  two  horses,  or  one  yoke  of  oxen,  with  gearing, 
and  one  wa^^oa;  e.ery  physician,  head  of  a  family,  one  horse,  saddle  and  bri- 
dle, and  books,  medicines,  and  instruments,  not  ex"eed!ng  one  hundred  dol- 
lars in  value;  every  unmarried  woman,  wearing  apparel  not  exceeding  one 
hundred  and  fifty  dollars  in  value,  one  sewing-machine  and  one  knitting-ma- 
chine, and,  if  engaged  in  teaching  music,  one  piano  or  organ,  a  Bible,  hymn- 
book,  psalm-book,  album,  and  other  books,  not  exceeding  fifty  dollars  in 
value;  e'.ery  lawyer,  head  of  a  family,  professional  library,  not  exceeding 
five   hundred    dollars. 

A  head  of  a  family,  not  the  owner  of  a  homestead,  may  hold  real  or  per- 
sonal property,  in  addition  to  the  above,  to  the  amount  of  five  hundred  dol- 
lars. 


NEW  YORK. —  There  is  but  one  form  of  action,  which  is  regulated  by 
the  code  of  civil  procedure.  It  is  begun  by  the  service  of  a  summons,  speci- 
fying the  names  of  all  parties,  on  the  defendant  personally',  if  within 
the    State. 

Arrest.  The  defendant  may  be  arrested  on  mesne  process,  i.  To 
recover  a  fine  or  penalty.  2.  Or  damages  for  a  personal  injury  or  an  in- 
jury to  property,  including  the  taking,  detaining,  or  conversion  of  the  same, 
breach  of  promise  to  marry,  misconduct  or  negligence  in  an  official  or  pro- 
fessional emplojment,  fraud,  and  deceit.  '3.  To  recover  property  owned  or 
held  by  the  State  or  some  department  thereof,  which  defendant  has  wrong- 
fully obtained,  or  to  recover  damages  therefor.  4.  To  recover  a  chattel, 
concealed  or  disposed  of  in  order  to  prevent  the  plaintiff  from  obtaining  the 
same.  5.  To  recover  on  a  contract  other  than  a  promise  of  marriage,  when 
the  defendant  has  been  guilty  of  fraud  in  contracting  the  debt,  or  has,  or 
is  about  to  dispose  of  his  property  with  intent  to  defraud  his  creditors.  6. 
To  recover  for  money  or  property  embezzled  or  fraudulently  m.isapplied  by 
a  public  officer  or  other  person  acting  in  a  fiduciary  capacity.  7.  An  order 
of  arrest  may  also  be  granted  against  a  non-resident  or  a  resident  about  to 
depart  from  the  State  in  an  action  ^vhe'■ein  the  judgment  demanded  re- 
quires the  performance  of  some  act  the  failure  to  perform  which  would  be  a 
contempt  of  court.  A  woman  can  be  arrested  only  in  the  case  last  mentioned, 
or  in    an   action   for  willful    injury  to  person,   character,   or   property. 

Attachment  may  issue  where  the  complaint  demands  judgment  for  a 
sum  of  money  only,  as  damages  for  one  of  the  following  causes:  i.  For 
breach  of  contract  other  than  a  promise  to  marry.  2.  For  wrongful  con- 
version of  personal  property.  3.  For  any  other  injury  to  personal  property 
in  consequervce  of  fraud,  negligence,  or  other  misconduct;  on  an  affidavit 
°hcv.I..g  suffic'ct  cause  as  ?.bo^e,  and  that  defendant  is  n  foreign  corpora- 
ation  cr  non-resident,  or  that  he  has  departed  from  the  State  with  intent  to 
defraud  frpditcrs,  or  to  avoid  service,  or  keeps  himself  concealed  with  like  in- 
tent, or  has  or  is  about  to  dispose  of  his  property  with  intent  to  defraud  credi- 
tors, or  that  he  made  a  false  statement  in  ■ivriting  of  his  financial  condition 
to  procure  credit.     Plaintiff  n^^ust  give  security  for  costs  and  damages. 

Judgment  for  an  amount  exceeding  twenty-five  dollars  is  a  lien  on  the 
real  estate  of  defendant  from  the  time  of  docketing  in  the  county  wherf' 
the  land  is  situated  and  retrains  a  Hen  for  ten  years.  There  is  no  stay  of 
execution  except  in  cases  cf  appeal  or  by  order  of  court. 
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Exemptions.  Of  a  householder:  i.  Spinning-wheels,  weaving-looms 
and  stoves  put  up  and  for  use  in  the  dwelling-house,  and  one  sewing-machine 
and  appurtenances.  2.  Family  Bible,  family  pictures,  school-books,  and 
other  books  not  exceeding  fifty  dollars  in  value.  3.  Seat  or  pew  in  church. 
4.  Ten  sheep  and  their  fleeces,  and  yarn  or  dolh  manufactured  therefrom, 
one  cow,  two  swine,  necessary  food  for  animals  and  for  the  household,  and 
fuel,  oil,  and  candles  for  sixty  days.  5.  Wearing  apparel,  beds,  bedding 
and  bedsteads  necessary  for  the  family,  necessary  cooking  utensils,  one  table, 
six  chairs,  six  knives  and  forks  and  spoons,  six  plates,  six  teacups  and  saucers, 
one  sugar  dish,  niilkpot,  teapot,  crane  and  appendages,  pair  of  andirons, 
coal-scuttle,  shovel,  pair  of  tongs,  lamp,  and  candlestick.  6.  Tools  and  im- 
plements of  a  mechanic  and  necessary  for  carrying  on  his  trade  not  exceed- 
ing twenty-five  dollars  in  value.  In  addition,  when  debtor  is  a  householder, 
or  has  a  family  for  whom  he  provides,  necessary  household  furniture,  working 
tools  and  team,  professional  instruments,  furniture  and  library,  not  exceeding 
two  hundred  and  fifty  dollars'  in  value,  together  with  necessary  food  for  the 
team  for  ninety  days,  and  groceries  provided  for  family  use,  are  exempt  ex- 
cept in  actions  for  wages  by  domestic  servants  or  for  purchase  money  of  some 
article  exempt.  A  burying-ground  actually  occupied  and  not  exceeding  a 
quarter  of  an  acre.  Homestead  of  a  householder,  having  a  family,  owned 
and  occupied  by  him  to  the  value  of  one  thousand  dollars,  provided  it  is 
recorded  as  homestead  property  in  the  office  of  the  clerk  of  the  county  where 
it  is  situated,  but  it  is  not  exempt  in  suits  for  taxes,  purchase  money,  or  debts 
contracted    before    record. 

NORTH  CAROLINA. —  Actions.  The  distinctions  between  law  and 
equity  and  the  forms  of  actions  are  abolished,  and  there  is  but  one  form  of 
action,  which  is  begun  by  issuing  a  summons  from  the  clerk  of  the  court,  and 
which  is  prosecuted  in  the  name  of  the  real  party  in  interest,  except  in  case 
of  executors,  etc. 

Arrest.  Defendant  may  be  arrested  and  held  to  bail,  where  he  is  a  non- 
resident or  is  about  to  remove  from  the  State,  in  an  action  for  damages  not 
on  contract,  or  for  injury  to  person  or  character,  or  for  injuring,  wrong-tak- 
ing, detaining,  or  converting  of  property.  2.  In  an  action  for  a  fine  or 
penalty,  or  for  seduction,  or  for  money  received  or  property  embezzled,  or 
fraudulently  misappropriated  by  a  public  officer,  attorney,  solicitor,  officer  of 
a  corporation,  factor,  apent,  or  broker,  or  for  misconduct  or  negligence  in 
office  or  professional  employment.  3.  In  an  action  to  recover  personal  prop- 
erty unjustly  detained  and  concealed  so  that  the  sheriff  cannot  find  it.  4. 
Where  the  debt  was  fraudulently  contracted,  or  where  defendant  fraudu- 
lently conceals  or  disposes  of  the  property  for  which  action  is  brought,  or 
when  the  action  is  for  damages  for  fraud  or  deceit.  5.  Where  defendant 
has  removed  or  disposed  of  his  property,  or  is  about  to  do  so,  with  intent  to 
defraud  creditors.  Plaintiff  must  make  affidavit  of  the  cause  of  action,  and 
showing  one  of  the  above  grounds,  and  give  security  to  defendant.  No  wo- 
man can  be  arrested  except  for  willful  injury  to  person,  character,  or  prop- 
erty. 

Attachment  is  allowed  at  the  time  of  issuing  summon-?,  or  at  any  time 
thereafter,  in  an  action  for  the  recoverv  of  money  only,  or  for  damages  for 
breach  of  contract  for  tl.e  wrongful  conversion  of  personal  property,  or  in- 
jury to  real  or  personal  property  through  negligence  or  other  wrongful  act, 
against  a  foreign  corporation  or  a  non-resident,  or  against  a  defendant  ab- 
•^conding  or  concealing  himself,  or  who  is  about  to  remove  his  property  from 
the   State,   or  who   has   assigned,   secreted,   or   disposed   of   his   property   or    is 
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about  to  do  so,  with  intent  to  defraud  creditors,  on  an  affidavit  specifying 
the  cause  of  action,  the  amount,  grounds,  and  one  of  the  above  reasons,  and 
giving  security   for  damages   and  costs. 

Garnishment.  Garnishment  is  allowable  by  original  attachment,  and 
service  of  summonses  on  the  persons  supposed  to  be  indebted  to  the  defendant. 

Judgment  is  a  lien  on  real  estate  in  every  county  from  the  time  of  docket- 
ing or  filing  a  transcript  thereof  in  such  county,  and  remains  a  lien  for  ten 
years;  it  bears  interest  at  six  per  cent. 

Stay  Laws.  Stay  of  execution  is  allowed  on  judgments  in  justices'  courts 
as  follows:  On  sums  not  exceeding  twenty-five  dollars,  one  month;  between 
twenty-five   and   fifty   dollars,   three   months;    between   fifty   and   one   hundred 

dollars,  four  months;  over  one  hundred  dollars,  six  months.     Defendant  must 

give  bond   with   surety. 

Exemptions.  Homestead  occupied  by  the  debtor  to  the  value  of  one  thou- 
sand dollars;  also  personal  property,  to  be  selected  by  the  debtor,  to  the  value 
of  five   hundred   dollars  except  on  claim.s  for   purchase   price   of   homestead. 

NORTH  DAKOTA. —  Actions  are  commenced  by  service  of  summons, 
and  must  be  prosecuted  by  the  real  party  in  interest. 

Arrest.  Defendant  may  be  arrested:  i.  In  action  for  recovery  of  dam- 
ages for  injur}'  to  person,  or  character,  or  for  injuring  or  wrongfully  taking, 
detaining  or  converting  property.  2.  In  action  for  money  or  property  embez- 
zled or  fraudulently  misapplied  by  a  public  officer,  officer  of  a  corporation, 
or  attorney,  agent  or  other  person  in  fiduciary  capacity.  3.  In  action  to  re- 
cover possession  of  personal  property  concealed  or  disposed  of  so  as  to  prevent 
its  being  found  and  taken  by  sheriff.  4.  When  defendant  has  been  guilty 
of  fraud  in  contracting  debt  or  in  concealing  or  disposing  of  property  sued  for, 
or  in  action  for  damages  for  fraud  or  deceit.  5.  When  defendant  has  re- 
moved or  disposed  of  property,  or  is  about  to  do  so,  to  defraud  creditors. 

Plaintiff  must  file  affidavit  setting  forth  ground  of  application  and  give 
security.  No  female  can  be  arrested  except  for  v/illful  injury  to  person, 
character,   or   property.     Imprisonment    for   debt   is    abolished. 

Attachment.  Property  of  defendant  may  be  attached  in  action  on  con- 
tract or  judgment  for  recovery  of  money  only  or  for  conversion  of  personal 
property  or  for  damages  whether  arising  out  of  contract  or  otherwise,  i. 
When  defendant  is  a  non-resident  or  foreign  corporation.  2.  When  he  has 
absconded  or  conceals  himself.  3.  When  he  has  or  is  about  to  remove  prop- 
erty from  the  State,  not  leaving  enough  for  payment  of  his  debts.  4.  Where 
he  has  disposed  of  his  property'  or  is  about  to  do  so  to  defraud  creditors,  or 
hinder  or  delay  them.  5.  Where  he  is  about  to  remove  his  residence  from 
the  county  without  giving  security  on  demand  for  the  debt  sued  on.  6. 
When  debt  was  incurred  for  property  obtained  under  false  pretenses.  7. 
When  defendant  is  about  to  remove  property  from  the  State  to  defraud 
creditors.     8.     Goods  may  be   attached  on  suit  to  recover  the  purchase  price. 

Garnishment.  On  filing  affidavit  that  third  person  has  property  of  the 
defendant  or  is  indebted  to  him,  such  property  or  debts  may  be  garnished. 

Judgment  is  a  lien  on  defendant's  real  estate  in  every  county  where  it  is 
docketed,  for  ten  years  from  the  time  of  docketing  in  the  county  where  ren- 
dered. 

Exemption.  A  homestead  not  exceeding  in  value  five  thousand  dollars, 
provided  claimant  be  the  head  of  a  family.  All  family  pictures,  pew,  burial 
lot,  family  Bible,  and  school  books,  family  library  not  exceeding  in  value  one 
hundred  dollars,  wearing  apparel  of  debtor  and  family,  provisions  and  fuel 
for  one  year,  and  other  personal  property  to  be  selected  by  the  debtor  not 
exceeding  in  value  ore  thousand  dollars. 
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Instead  of  the  one  thousand  dollar  exemption  debtor  may  select  the  fol- 
lowing: books  and  musical  instruments  for  family  use  not  exceeding  in  value 
five  hundred  dollars,  household  and  kitchen  furniture  used  by  debtor  and 
family,  not  exceeding  five  hundred  dollars,  three  cows,  ten  swine,  one  yoke  of 
cattle  and  two  horses  or  mules,  or  two  yoke  of  cattle  or  two  pair  of  horses 
or  mules,  one  hundred  sheep  and  their  lambs  under  six  months  old,  and  all 
wool  of  same  and  cloth  or  yarn  made  therefrom,  food  for  animals  for  one 
year,  one  wagon,  one  sleigh,  two  plows,  one  harrow,  and  farming  tools  and 
tackle  not  exceeding  three  hundred  dollars;  the  tools  and  implements  of  a 
mechanic  used  for  the  purpose  of  his  business,  and  stock  in  trade  not  exceed- 
ing two  hundred  dollars;  library  and  instruments  of  a  professional  man  not 
exceeding  in  value  six  hundred  dollars. 

OHIO. — Actions.  All  distinctions  are  abolished;  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  except  in  case  of  executors,  etc.,  and  are 
begun  by  filing  with  the  clerk  of  the  court  a  petition  and  a  precipe,  statinrg 
the  names  of  the  parties  and  demanding  a  summons  thereon. 

Arrest.  Defendant  may  be  arrested  on  affidavit  made  before  any  judge, 
clerk  of  the  court,  or  justice  of  the  peace,  stating  the  nature  and  amount  of 
the  claim,  that  it  is  just,  and  one  of  the  following  grounds:  i.  That  the  de- 
fendant has  removed  or  is  about  to  remove,  his  property  out  of  the  jurisdic- 
tion of  the  court  with  intent  to  defraud  creditors.  2.  That  he  has  begun 
to  convert  his  property  into  money  with  intent  to  place  it  beyond  the  reach  of 
his  creditors.  3.  That  he  has  property  or  rights  that  he  fraudulently  con- 
ceals. 4.  That  he  has  assigned,  removed,  or  disposed  of  his  property,  or 
has  begun  to  do  so,  with  intent  to  defraud  creditors.  5.  That  the  debt  was 
fraudulently  contracted.  6.  That  the  money  or  thing  for  which  recovery  is 
sought  was  lost  by  gaming  or  by  a  wager.  The  affidavit  must  also  state  the 
facts  claimed  to  justify  belief  in  the  ground  alleged,  and  the  order  may  issue 
at  any  time  before  judgment.  Plaintiff  must  also  give  security  for  damages. 
Defendant  may  also  be  arrested  on  any  judgment  for  payment  of  money  on 
grounds  substantially  the  same  as  above,  and  also  when  he  was  arrested  be- 
fore judgment  and  has  not  been  discharged  as  an  insolvent  debtor. 

Officers  and  soldiers  in  the  revolutionary  war,  and  all  females,  are  privi- 
leged from  arrest  on  all  process,  mesne  or  final,  for  any  debt  or  demand 
founded  on  contract. 

Attachment  is  granted  in  civil  action  for  recovery  of  money  on  an  affi- 
davit stating  the  nature,  amount,  and  justice  of  the  cause,  and  one  of  the 
.following  causes:  i.  That  the  defendant  is  a  foreign  corporation  or  a  non- 
resident. 2.  Or  has  absconded  with  intent  to  defraud  creditors.  3.  Has 
left  the  county  of  his  residence  to  avoid  service  of  the  summons.  4.  So  con- 
ceals himself  that  service  cannot  be  had  on  him.  5.  Is  about  to  remove  his 
property  beyond  the  jurisdiction  of  the  court,  to  defraud  his  creditors.  6.  Is 
about  to  convert  his  property  into  money  to  place  it  beyond  the  reach  of  his 
creditors.  7.  That  he  has  property  or  rights  of  action  ^vhich  he  conceals. 
8.  Has  assigned  or  removed,  or  is  about  to  assign  or  remove  his  property  with 
intent  to  defraud  creditors.  9.  That  the  debt  was  fraudulently  or  criminally 
contracted.  10.  That  the  claim  is  for  work  or  labor  or  for  necessaries,  liut 
attachment  is  not  to  issue  on  the  ground  that  the  defendant  is  a  foreign  cor- 
poration or  non-resident,  for  any  claim  other  than  a  debt  or  demand  arising 
on  a  contract,  judgment,  or  decree,  or  for  causing  death  by  a  negligent  or 
wrongful  act.  Security  must  be  given  unless  defendant  is  a  foreign  corpora- 
tion or  non-resident.  Attachment  may  be  granted  in  certain  cases  before  debt 
is  due. 
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Garnishment.  If  the  plaintiff,  or  some  one  on  his  behalf,  shall  make  oath 
in  writing  that  any  person  or  corporation  named  has  any  property  of  the 
defendant  (describing  it),  such  person  or  corporation  may  be  summoned  as 
garnishee. 

Judgment  is  a  lien  on  real  estate  within  the  county  where  rendered,  from 
the  first  day  of  the  term,  except  judgments  by  confession,  and  those  rendered 
at  term  when  action  is  commenced,  which  bind  from  the  date  when  they  are 
rendered;  in  other  counties  from  date  of  filing  transcript.  Lien  continues 
for  five  years,  but  execution  must  issue  on  the  judgment  within  one  year,  or 
the  lien  is  lost,  as  against  any  other  judgment  creditor.  Judgment  bears 
interest  at  the  same  rate  as  the  contract  on  which  it  was  rendered. 

Stay  Laws.  Stay  of  execution  is  allowed  only  in  justices'  courts  on  giving 
bond  with  surety  within  ten  days  after  judgment  was  given,  as  follows: 
On  sums  not  exceeding  five  dollars,  sixty  days;  between  five  and  twenty  dol- 
lars, ninety  days;  between  twenty  and  fifty  dollars,  one  hundred  and  fifty 
^ys;  of  fifty  dollars  and  over,  two  hundred  and  forty  days. 

Exemptions.  The  homestead  of  the  head  of  a  family  to  the  value  of  one 
thousand  dollars,  or  if  he  does  not  own  any  homestead,  he  may  select  per- 
sonal or  real  property  to  the  value  of  five  hundred  dollars  in  addition  to  the 
amount  of  personal  property  otherwise  exempt,  viz:  i.  Wearing  apparel, 
beds,  bedding,  and  bedsteads  necessary  for  the  family,  one  cooking-stove,  and 
one  stove  used  for  warming,  and  fuel  for  sixty  days.  2.  One  cow,  or,  if  the 
debtor  has  no  cow,  household  furniture  to  the  value  of  thirty-five  dollars,  two 
swine  or  their  pork,  or,  in  lieu  thereof,  household  property  to  the  value  of 
fifteen  dollars,  six  sheep  and  the  wool  and  cloth  therefrom,  or  household  fur- 
niture to  the  value  of  fifteen  dollars,  and  food  for  such  animals,  if  any,  for 
sixty  days.  3.  Bible,  hymn-books,  psalm  books,  testaments,  and  school-books, 
and  famiU'  pictures.  4.  Provisions  actually  provided  to  the  value  of  fifty 
dollars,  and  other  articles  of  household  and  kitchen  furniture  to  the  value  of 
fifty  dollars.  5.  One  sewing-machine,  one  knitting-machine,  tools  and  im- 
plements for  trade  not  exceeding  one  hundred  dollars  in  value.  6.  Personal 
earnings  of  the  debtor  or  his  minor  children  for  three  months  previous  to  the 
rendition  of  judgment,  on  an  affidavit  that  it  is  necessary  for  the  support  of 
the  family.  7.  All  articles,  specimens,  and  cabinets  of  natural  history  or 
science,  unless  the  same  are  used  for  a  show  or  for  making  money. 

In  addition  to  the  above,  to  a  head  of  a  family  who  is  a  drayman,  one 
horse,  harness,  and  dray ;  or  who  is  engaged  in  agriculture,  one  horse  or  yoke 
of  cattle,  the  necessary  gear,  and  one  %vagon ;  or,  if  a  person  practicing  medi- 
cine, one  horse,  saddle  and  bridle,  and  books,  medicines,  and  instruments  not 
exceeding  in  value  one  hundred  dollars. 

Of  the  property  of  an  unmarried  woman  —  wearing  apparel  to  the  value 
of  one  hundred  dollars,  sewing-machine,  knitting-machine,  Bible,  hymn-book, 
psalm  book,  and  other  books  to  the  value  of  twenty-five  dollars. 

OKLAHOMA. — There  is  no  distinction  between  law  and  equity,  and 
but  one  form  of  civil  action. 

Arrest  is  not  allowed  in  civil  actions. 

Attachment  may  be  granted  in  civil  action  for  recovery  of  money  on 
executing   and   filing   a   bond   to   the   defendant   and    filing   affidavit   showing 
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nature  and  amount  of  plaintiff's  claim,  and  that  it  is  just,  and  one  of  the  fol- 
lowing grounds:  i.  That  the  defendant  is  a  foreign  corporation  or  non- 
resident. 2.  Has  absconded  with  intent  to  defraud  creditors.  3.  Has  left 
county  of  residence  to  avoid  service  of  summons.  4.  Conceals  himself  so 
that  summons  cannot  be  served  on  him.  5.  Is  about  to  remove  property  be- 
yond jurisdiction  of  court  to  defraud  creditors.  6.  Is  about  to  convert  prop- 
erty into  money  to  place  it  beyond  reach  of  creditors.  7.  Has  property  or 
rights  of  action  concealed.  8.  Has  assigned,  removed,  or  disposed  of  property, 
or  is  about  to  do  so  to  defraud  creditors.  9.  Fraudulent!}'  contracted  debt  sued 
on.  10.  That  damages  sought  are  for  injuries  resulting  from  commission  of 
felony,  misdemeanor,  or  seduction,  ix.  Or  for  price  of  article  agreed  to  be 
paid  for  on  delivery. 

Attachment  may  be  made  before  debt  is  due  when  defendant  has  been 
guilty  of  fraud. 

Garnishment.  May  issue  on  affidavit  stating  amount  of  claim,  that  plain- 
tiff believes  that  garnishee  has  property  of  defendant  in  his  possession  not 
exempt  from  execution,  or  is  indebted  to  him  and  that  defendant  has  not  prop- 
erty sufficient  to  satisf\'  plaintiff's  claim. 

Judgments  are  liens  on  debtor's  lands  in  the  county  where  rendered  from 
first  day  of  the  term  when  rendered,  and  in  other  counties  from  date  of  filing 
transcript,   and   continue  in   force  five  3'ears. 

Stay  Laws.  Stay  of  execution  is  allowed  on  judgments  rendered  by  jus- 
tices of  the  peace  as  follows:  between  twent}'  and  thirty  dollars,  thirty  days; 
between  thirty  and  fifty  dollars,  sixty  days;  between  fiftj-  and  one  hundred 
dollars,   ninety  days. 

Exemptions.  To  head  of  family,  a  homestead  of  not  exceeding  one 
hundred  and  sixty  acres  with  improvements,  or,  in  a  city,  a  lot  or  lots  not  ex- 
ceeding one  acre  with  improvements;  ail  household  furniture;  cemetery  lot; 
farming  implements  used  on  homestead;  tools  or  apparatus  used  in  any  trade 
or  profession;  family  library,  family  portraits,  pictures,  and  wearing  apparel; 
five  milch  cows  and  their  calves;  one  yoke  of  oxen  with  \okes  and  chains; 
two  horses  or  two  mules  and  one  wagon,  cart,  or  dray;  one  carriage  or  buggy; 
one  gun;  ten  hogs;  twenty  sheep;  saddles,  bridles,  and  harness;  all  provisions 
and  forage  for  home  consumption  and  use  of  exempt  stock  for  one  year;  cur- 
rent wages  or  earnings  for  personal  or  professional  services  earned  within 
ninety  days.  To  a  person  not  the  head  of  a  family,  cemetery  lot,  wearing 
apparel,  tools,  apparatus,  or  books  belonging  to  trade  or  profession,  one  horse, 
bridle,  and  saddle,  or  one  yoke  of  oxen,  and  current  wages  for  personal 
services. 

OREGON. — Actions.  AH  distinctions  are  abolished;  there  is  but  one 
form,  which  is  prosecuted  in  the  name  of  the  real  parts-  in  interest,  except 
in  case  of  executors,  administrators,  etc.,  and  which  is  begun  by  filing  a  com- 
plaint with  the  clerk  of  the  court,  and  causing  at  any  time  a  summons  to  is- 
sue thereon  to  be  served  on  the  defendant. 

Arrest.  Defendant  may  be  arrested  at  anv  time  before  judgment,  on  filing 
an  affidavit  with  the  clerk  of  the  court,  i.  In  an  action  for  the  recovery  of 
monev,  or  damages  on  a  contract  when  the  defendant  is  a  non-resident,  or  is 
about  to  remove  from  the  state,  or  when  t?'e  action  is  for  injuries  to  nerson 
or  character,  or  injuries  to,  or  wrongful  taking,  detaining,  or  converting  of 
property'.  2.  In  an  action  for  a  fine  or  npnaltv,  or  on  a  prom'«e  to  mnrrv, 
or  for  money  received,  or  property  embezzled  or  fraudulently  misappropriated, 
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or  converted  by  a  public  officer  or  attorney,  or  officer  of  a  corporation,  as  such, 
or  by  a  factor,  agent,  or  broker,  or  for  misconduct  or  neglect  in  office,  or  in 
professional  employment.  3.  In  an  action  to  recover  possession  of  personal 
property  detained,  when  it  is  concealed  so  that  it  cannot  be  found  by  the  offi- 
cer, with  intent  to  deprive  the  plaintiff  of  the  use  thereof.  4.  Where  de- 
fendant was  guilt\'  of  fraud  in  contracting  debt  or  in  concealing  or  disposing 
of  property  for  which  action  is  brought.  5.  Where  defendant  has  removed, 
or  disposed  of  his  property,  or  is  about  to  do  so,  with  intent  to  defraud  credi- 
tors.    No  arrest  of  females  except  for  injury  to  person,  character,  or  property. 

Attachment.  Defendant's  property  may  be  attached  at  the  time  of  is- 
suing the  summons,  or  at  any  time  thereafter,  on  plaintiff's  filing  a  bond  and 
an  affidavit  showing,  i,  that  defendant  is  indebted  to  him  upon  a  contract  for 
the  direct  payment  of  money,  specifying  the  amount  due  above  all  legal  set- 
offs; 2,  that  the  payment  has  not  been  secured  by  mortgage,  or  that,  if  so  se- 
cured security  has  been  rendered  nugatory  by  act  of  defendant,  etc.,  or  that 
defendant  is  a  non-resident;  and  3,  that  the  sum  claimed  is  a  bona  fide  debt, 
and  that  attachment  is  not  sought  and  action  prosecuted  to  hinder,  delay,  or 
defraud  creditors. 

Garnishment  is  allowed  on  original  process  by  attachment;  there  is  no 
distinctive  process. 

Judgment  is  a  lien  on  real  estate  in  the  county  where  it  was  rendered, 
from  the  date  of  docketing,  and  in  other  counties  from  the  filing  a  transcript 
in  such  county,  and  continues  as  such  for  ten  years,  and  bears  interest  at  six 
per  cent,  unless  a  different  rate  was  contracted  for,  when  such  rate  is  taken, 
not  exceeding   ten   per  cent. 

There  is  no  stay  of  execution  in  Oregon,  except  on  appeal  and  filing  a 
bond. 

Exemptions,  i.  Books,  pictures,  and  musical  instruments  to  the  value 
of  seventy-five  dollars.  2.  Necessarj-  wearing  apparel  of  ths  debtor  to  the 
value  of  one  hundred  dollars,  or,  if  a  householder,  clothing  for  each  member 
of  the  family  to  the  value  of  fifty  dollars.  3.  Tools,  implements,  apparatus, 
team,  vehicle,  harness,  or  library  necessary  for  the  trade,  occupation,  or 
profession  of  the  debtor  to  the  value  of  four  hundred  dollars,  and  sufficient 
food  for  the  team  for  sixty  days.  4.  Of  property  of  a  householder,  ten  sheep 
and  one  year's  fleece,  or  the  yarn  or  the  cloth  thereof,  two  cows,  five  swine; 
household  goods,  furniture,  and  utensils  to  the  value  of  three  hundred  dollars; 
food  for  animals  for  three  months,  and  for  the  family  for  six  months,  and_  a 
seat  or  pew  in  church.  All  State,  county,  or  town  property.  For  each  white 
male  citizen  above  the  age  of  sixteen,  one  gun  and  one  revolver.  5.  Home- 
stead, the  actual  abode  of  and  owned  by  a  family  or  some  member  thereof,  is 
also  exempt. 

PENNSYLVANIA. —  Actions.  Personal  actions,  except  in  some  spe- 
cial cases,  are  begun  by  a  summons;  there  are  practically  only  two  classes 
of  action,  assumpsit  and  trespass. 

Arrest.  A  writ  of  capias  may  issue  in  actions  of  tort.  No  person  can  be 
arrested  in  an  action  to  recover  money  due  on  a  judgment  or  a  contract,  or 
for  damages  for  the  non-performance  of  a  contract  except  in  proceedings,  as 
for  contempt,  to  enforce  civil  process;  in  actions  for  fines  or  penalties,  for 
breach  of  promise  of  marriage,  for  money  collected  by  a  public  officer,  or  for 
misconduct  or  neglect  in  office  or  professional  employment.  But  after  bring- 
ing suit,  before  or   after  judgment,   defendant  may  be   arrested,   on    affidavit 
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that  he  is  about  to  remove  his  property  beyond  the  jurisdiction  of  the  court 
to  defraud  creditors,  or  has  done  so,  or  that  he  has  property  fraudulently  con- 
cealed, or  rights  of  action  or  interest  in  public  or  corporate  stocks,  which  he 
refuses  to  apply  to  the  payment  of  his  debts,  or  that  he  fraudulently  con- 
tracted the  debt.     In  these  cases  affidavit  must  be  made  of  the  necessary  facts. 

Attachment.  Property  of  the  defendant  may  be  attached,  if  the  plain- 
tiff makes  affidavit  that  the  defendant  is  justly  indebted  to  him  in  a  sum  ex- 
ceeding one  hundred  dollars,  stating  the  nature  and  amount  of  the  claim,  and 
that  defendant  is  about  to  remove  his  property  out  of  the  jurisdiction  of  the 
court,  with  intent  to  defraud  creditors,  or  that  he  has  property  or  rights  that 
he  fraudulently  conceals,  or  that  he  has  assigned,  disposed  of,  or  concealed 
his  property,  or  is  about  to  do  so,  with  intent  to  defraud  creditors,  or  that  he 
fraudulently  contracted  the  debt.  The  property  of  non-residents  may  be  at- 
tached without  affidavit,  except  in  actions  ex  delictu.  Plaintiff  must  give 
security. 

Garnishment.  Attachment  may  issue  after  judgment,  on  the  property  or 
debts  due  the  defendant  in  the  hands  of  third  parties,  and  garnishee  may  be 
summoned  in. 

Judgment  bears  interest  at  six  per  cent.,  and  is  a  lien  on  real  estate  in  the 
county  where  rendered.  It  may  be  transferred  to  other  counties  and  contin- 
ues a  lien  for  five  years,  but  after  that  may  be  revived  by  scire  facias. 

Stay  Laws.  Stay  of  execution  is  allowed  on  judgments  in  actions  of  con- 
tract, by  giving  bond  with  surety,  or  offering  sufficient  unincumbered  real  es- 
tate, as  follows:  On  sums  not  exceeding  two  hundred  dollars,  six  months; 
between  two  hundred  and  five  hundred  dollars,  nine  months;  over  five  hun- 
dred dollars,  one  year.  In  justices'  courts,  as  follows:  On  sums  not  exceed- 
ing t\venty  dollars,  three  months;  between  twenty  and  sixty  dollars,  six 
months;  over  sixty  dollars,  nine  months.  There  is  no  stay  on  judgments 
for  one  hundred  dollars  or  less,  for  wages  of  manual  labor. 

Exemptions.  Property,  real  or  personal,  to  the  value  of  three  hundred 
dollars,  exclusive  of  wearing  apparel  of  the  defendant  and  his  family,  and  all 
Bibles  and  school-books  in  use  in  the  family,  and  sewing-machine.  There  is 
no  exemption  in  judgment  for  wages  of  manual  labor  for  one  hundred  dol- 
lars or  less,  or  for  board  for  four  weeks  or  less.  There  is  no  homestead  ex- 
emption. 

RHODE  ISLAND. —  Actions  are  begun  by  original  writ  of  summons, 
arrest,  or  attachment.     The  common  law,  as  modified  by  statute,  prevails. 

Arrest.  Writ  of  arrest  may  issue  in  action  for  any  cause  except  recovery 
of  debt  or  taxes.  2.  To  recover  debts  contracted  before  July  i,  1870.  3. 
In  any  action  of  contract  on  affidavit  annexed  to  the  writ,  that  the  claim  is  just 
and  tiiat  the  plaintiff  expects  to  recover  enough  to  give  the  court  jurisdiction; 
and  also,  either  that  defendant  is  about  to  leave  the  State  without  leaving 
sufficient  property  to  be  taken  on  execution,  or  that  the  defendant  committed 
actual  fraud  in  conlractlncr  the  debt  or  in  conrenling  or  disposing  of  his  prop- 
erty-. Plaintiff,  after  commencement  of  the  action,  mav  «ue  nut  the  Avrit  to 
arrest  at  anv  time  before  judErment,  bv  makine  a  similar  affidnvit.  and  arrest 
on  execution  mav  he  ordered  bv  court  on  the  same  grounds.  No  bond  is  re- 
quired. No  female  can  be  arreted  in  artion  of  contract,  nor  any  voter  on 
election  day,  or  the  day  preceding  or  following. 

Attachment.     Writ  of  attachment  issues  against  property  of  the  defend- 
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ant  and  personal  property  in  the  hands  of  third  parties,  as  trustees,  on  an 
affidavit  by  the  plaintiff,  his  agent  or  attorney,  endorsed  on  or  annexed  to  the 
writ,  that  plaintiff  had  a  just  claim  against  defendant  that  is  due,  upon 
which  plaintiff  expects  to  recover  a  sum  sufficient  to  give  jurisdiction  to  the 
court  to  which  the  writ  is  returnable  and  upon  giving  a  bond. 

Garnishment  issues  by  original  writ  of  attachment  against  personal  prop- 
erty ef  the  defendant  in  the  hands  of  a  third  party.     {See  Attachment.) 

Judgment  is  not  a  lien  on  real  estate.  It  bears  interest  at  six  per  cent. 
There  is  no  stay  of  execution,  except  for  cause  shown. 

Exemptions,  i.  Wearing  apparel  of  the  defendant  and  his  family,  if 
he  has  one.  2.  Working  tools  of  the  debtor  necessary  to  his  occupation  to 
the  value  of  two  hundred  dollars.  3.  Household  furniture  and  stores  of  a 
housekeeper,  including  b>eds  and  bedding,  not  exceeding  three  hundred  dol- 
lars in  value.  4.  Bible,  school  and  other  books  in  use  in  his  family,  not 
exceeding  three  hundred  dollars  in  value.  5.  One  cow,  and  one  and  a  half 
tons  of  hay  of  a  housekeeper.  6.  One  hog,  one  pig,  and  the  pork  of  the  same, 
of  a  housekeeper.  7.  Uniform  and  accoutrements  of  a  militia  man.  8. 
Pew  in  church.  9.  Lot  in  burying-ground.  10.  Mariners'  wages  due  or 
accruing.  11.  Debts  secured  by  bills  of  exchange  or  negotiable  promissory 
notes.  12.  Salary  or  wages  to  the  amount  of  ten  dollars,  when  the  cause  of 
action  is  not  for  necessaries.  13.  Wages  of  wife  or  minor  children  of 
debtor.     There  is  no  homestead  exemption. 


SOUTH  CAROLINA. —  Actions.  All  distinctions  between  actions  are 
abolished,  and  there  is  but  one  form  for  all  civil  actions,  prosecuted  in  the 
name  of  the  real  party  in  interest,  except  in  case  of  executors,  administrators, 
etc.,  and  begun  by  the  service  of  a  summons. 

Arrest.  Defendant  may  be  arrested  on  affidavit  on  the  part  of  the  plain- 
tiff. I.  In  an  action  for  money  received  or  property  embezzled  or  fraudu- 
lently misappropriated  by  a  public  officer,  or  an  attorney,  or  officer  or  agent 
of  a  corporation,  as  such,  or  factor,  agent,  or  broker,  or  for  any  misconduct 
or  neglect  in  official  or  professional  employment.  2.  In  an  action  to 
recover  possession  of  personal  property  fraudulently  detained,  or  when 
the  property  is  so  disposed  of  that  it  cannot  be  found  by  the  sheriff,  and 
with  intent  to  deprive  plaintiff  of  benefit  of  the  same.  3.  Where  the 
defendant  was  guilty  of  fraud  in  contracting  the  debt  or  in  concealing 
or  disposing  of  the  property  sued  for,  or  where  the  action  is  for  dam- 
ages for  fraud  or  deceit.  4.  Where  the  defendant  has  removed  or 
disposed  of  his  property,  or  is  about  to  do  so,  with  intent  to  defraud 
creditors.  5.  Suit  may  be  brought  on  a  note,  etc.,  not  yet  due,  and 
arrest  made  on  affidavit  by  plaintiff  that  defendant,  being  a  resident  of  the 
State,  is  about  to  abscond  or  depart  from  the  State,  and  that  plaintiff  had  no 
knowledge  of  his  intent  to  leave  the  State  when  he  took  the  note.  No  female 
can  be  arrested. 

Attachment  may  issue  in  an  action  of  contract  to  recover  money  or  prop- 
erty or  damages  for  the  wrongful  conversion  or  detention  of  personal  prop- 
erty or  for  injuries  to  person  or  property^  where  the  defendant  is  a  foreign 
corporation  or  a  non-resident,  or  has  absconded  or  concealed  himself,  or  is 
about  to  remove  his  property  from  the  State,  or  has  assigned,  disposed  of,  or 
secreted  his  property,  or  is  about  to  do  so,  with  intent  to  defraud  creditors, 
on  an  affidavit  stating  one  of  the  above  grounds,  and  giving  security  to  de- 
fendant. Attachment  may  also  issue  against  owner,  agent,  or  master  of  sail- 
ing vessel  for  pilotage  fees  on  affidavit  stating  amount  due  and  that  vessel  is 
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about  to  depart  from  the   State.     Attachment  will  lie  for  a  debt  not  due  if 
fraad  be  shown  in  evading  the  debt. 

Garnishment  is  effected  only  by  attachment. 

Judgment  is  a  lien  on  real  property  for  ten  years;  and  judgments  for 
money  bear  interest  at  seven  per  cent. 

There  is  no  stay  of  execution  except  on   appeal   and  giving  bond. 

Exemptions.  Homestead  of  the  head  of  the  family  not  exceeding  in  value 
one  thousand  dollars  with  the  yearly  products  thereof,  and  personal  property 
to  the  amount  of  five  hundred  dollars. 

SOUTH  DAKOTA. —  Actions  are  commenced  by  service  of  summons 
and  must  be  prosecuted  by  the  real  party  in  interest. 

Arrest.  An  order  of  arrest  may  be  obtained  in  the  following  cases  on 
plaintiff's  f^ing  an  affidavit  setting  forth  the  facts  on  which  it  is  asked,  and 
furnishing  security,  viz.:  In  an  action  for  damages  not  founded  on  contract, 
where  defendant  is  a  non-resident,  or  is  about  to  remove  from  the  State,  or 
where  action  is  for  injury  to  person  or  character  or  for  injury  to  or  wrong- 
fully taking,  detaining,  or  converting  property;  in  an  action  for  a  fine  or  pen- 
alty or  on  a  promise  to  marry,  or  for  money  received  on  property  embezzled, 
or  fraudulently  misapplied  by  a  public  officer,  attorney,  or  other  person,  in  a 
fiduciary  capacity,  or  for  any  misconduct  or  neglect  in  office  or  in  a  profes- 
sional employment,  in  an  action  for  recovery  of  personal  property  disposed 
of  or  concealed  to  prevent  its  being  taken  by  the  sheriff,  or  where  debt  was 
fraudulently  contracted,  or  where  debtor  has  removed  his  property  or  is  about 
to  do  so  to  defraud  creditors.  Arrest  for  debt  is  abolished.  No  female  can 
be  arrested  except  on  action  for  willful  injury  to  person,  character,  or  prop- 
erty. 

Attachment  may  issue  in  action  on  contract  for  recovery  of  money  only, 
or  in  action  for  wrongful  conversion  of  personal  property,  against  a  foreign 
corporation  or  non-resident  or  a  defendant  who  has  absconded  or  conceals 
himself,  or  is  about  to  remove  his  property  from  the  State,  or  has  disposed  of 
his  property,  or  is  about  to  do  so  with  intent  to  defraud  creditors,  or  is  about 
to  remove  from  the  count}',  to  permanently  change  residence  without  giving 
security  for  debt  after  demand. 

Plaintiff  must  file  affidavit  stating  ground  of  claim  and  amount  and  one 
of  causes  above  stated  and  give  security,  and  give  defendant  written  notice 
of  property   attached. 

Attachment  may  issue  in  certain  cases  before   maturity  of  claim. 

Garnishment  only  in  cases  before  Justice  of  the  Peace. 

Judgment  is  a  lien  on  defendant's  real  estate  in  every  connty  where  it  is 
docketed,  for  ten  years  from  time  of  docketing  in  the  county  where  rendered. 

Exemption.  Homestead  not  exceeding  one  acre  in  a  town  plot,  or  one 
hundred  and  sixty  acres  elsewhere,  with  house  and  buildings,  to  the  extent 
of  five  thousand  dollars.  All  family  pictures,  pew,  burial  lot,  family  Bible 
and  school-books,  family  library  not  exceeding  in  value  two  hundred  dol- 
lars, wearing  apparel  of  debtor  and  family,  provisions  and  fuel  for  one  year, 
and  other  personal  property  to  be  selected  by  debtor  not  exceeding  in  value 
seven  hundred  and  fifty  dollars. 

Instead  of  the  seven  hundred  and  fifty  dollars  exemption,  debtor,  the 
head  of  a  family  may  select  the  following: — Books  and  musical  instruments 
for  use  of  famih'  not  exceeding  two  hundred  dollars,  household  and  kitchen 
furniture  not  exceeding  two  hundred  dollars,  two  cows,  five  swine,  two  yoke 
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of  oxen  or  one  span  of  horses  or  mules,  twenty-five  sheep  and  their  lambs 
under  six  months  old,  and  all  wool  from  the  same  or  cloth  or  yarn  manu- 
factured therefrom,  food  for  animals  for  one  year,  one  wagon,  one  sleigh, 
two  plows,  one  harrow,  farming  machinery  and  utensils  not  exceeding  twelve 
hundred  and  fifty  dollars;  tools  and  implements  of  a  mechanic  used  for  his 
trade  or  business,  and  stock  in  trade  not  exceeding  two  hundred  dollars;  li- 
brary and  instruments  of  a  professional  man  not  exceeding  three  hundred 
dollars.  Avails  of  life  insurance  received  by  widow  or  children  are  exempt 
to  value  of  five  thousand  dodlars. 

TENNESSEE.  —  Actions.  There  is  only  one  form  for  all  actions,  which 
are  begun  by  a  summons  issued  by  the  clerk  of  the  court  and  directed  to  the 
sheriff.     PlaintiflF  must  usually  give  security  for  costs. 

Arrest.     There  is  no  arrest  for  debt  in  Tennessee. 

Attachment  may  be  had  at  the  commencement  of  the  action  for  a  debt  or 
demand  due  or  after  action  begun,  either  before  or  after  judgment,  for  any 
cause,  where,  i,  the  debtor  is  a  non-resident;  2,  or  is  about  to  remove  him- 
self or  his  property  out  of  the  State;  3,  or  has  removed  out  of  the  county 
of  his  residence  privately,  or  is  about  to  do  so;  4,  or  has  concealed  himself  so 
that  process  cannot  be  served  on  him;  5,  has  absconded  or  concealed  himself 
or  his  property;  6,  has  fraudulently  disposed  of  his  property  or  is  about  to 
do  so;  7,  where  any  person  liable  for  a  debt,  and  a  non-resident,  dies  leaving 
property  within  the  State ;  8,  where  defendant  is  a  resident  of  the  county,  but 
summons  is  returned  "  not  found  in  the  county."  The  plaintiff  or  his  agent 
must  make  an  oath  in  writing  of  the  nature  and  amount  of  the  debt,  and  one 
of  the  above  causes,  and  give  security  to  the  defendant. 

Garnishment.  Where  property,  choses  in  action,  or  effects  of  the  de- 
fendant are  in  the  hands  of  a  third  party,  or  such  party  is  indebted  to  the  de- 
fendant, attachment  may  issue  by  garnishment.  Also  on  execution,  where  the 
sheriff  cannot  find  sufficient  property  to  satisfy  the  execution. 

Judgment  is  a  lien  on  real  estate,  in  the  county  where  rendered,  from  the 
date  of  rendition,  and  in  other  counties  from  the  date  of  registration  of  a 
certified  copy;  but  the  lien  is  lost  unless  execution  is  taken  out  and  the  land 
sold  within  twelve  months  after  rendition.  Judgment  bears  interest  at  six 
per  cent. 

Stay  of  Execution.  On  Judgments  before  a  justice  of  the  peace  execution 
■will  be  stayed  for  eight  months  on  giving  security  for  debt,  interest,  and  costs. 

Exemptions.  Ninety  per  cent,  of  the  income  already  earned  of  a  resident 
18  years  of  age  or  over,  earning  or  receiving  $40.00  or  under  per  month  is  ex- 
empted, and  $36.00  when  the  amount  exceeds  $40.00.  Personal  prop- 
erty of  the  head  of  a  family,  two  beds,  bedsteads  and  bedding,  and 
for  every  three  children  one  additional  bed,  etc. ;  the  bedsteads  not  to  ex- 
ceed twenty-five  dollars  in  value;  two  cows  and  calves,  and  if  the  family 
consists  of  six  persons  or  more,  three  cows  and  calves;  one  dozen  knives  and 
forks,  dozen  plates,  six  dishes,  set  of  tablespoons,  set  of  teaspoons,  tray,  two 
pitchers,  waiter,  coffee-pot,  tea-pot,  canister,  cream-jug,  one  dozen  cups  and 
saucers,  dining-table,  and  two  table  cloths,  dozen  chairs,  bureau,  not  to  ex- 
ceed forty  dollars  in  value,  safe  or  press,  wash-basin,  bowl  and  pitcher, 
washing-kettle,  two  washing-tubs,  churn,  looking  glass,  chopping-axe,  spin- 
ning wheel,  loom  and  gear,  pair  cotton  cards,  pair  wool-cards,  cooking-stove 
and  utensils,  set  ordinary  cooking;  utensils,  meal-sieve,  wheat-sieve,  cradle,  Bible 
and  hymn-book,  and  all  school-books,  two  horses  or  two  mules,  or  one  horse 
and  one  mule,  or  one  horse  or  mule,  and  one  yoke  of  oxen  and  gear,  two-horse 
or  one-horse  wagon  to  the  value  of  seventy-five  dollars,  and  the  harness,  man's 
saddle,  woman's  saddle,  two  riding-bridles,  twenty-five  barrels  of  corn,  twe«ty 
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bushels  of  wheat,  five  hundred  bundles  of  oats,  five  hundred  bundles  of  fodder,  one 
stack  of  hay  to  the  value  of  twenty  dollars  ;  if  the  family  is  less  than  six  persons,  one 
thousand  pounds  of  pork  slaughtered  or  on  foot,  or  six  hundred  pounds  of  bacon  ;  or 
if  the  family  consists  of  more  than  six  persons,  twelve  hundred  pounds  of  pork,  or 
nine  hundred  pounds  of  bacon,  poultry  to  the  value  of  twenty-five  dollars,  fifty  sheep 
and  the  fleeces  from  same,  twenty-five  stands  of  bees  and  the  products  of  same  ;  six 
cords  of  wood  or  one  hundred  bushels  of  coal,  one  sewing-machine,  one  hundsjpd 
gallons  of  sorghum  molasses,  one  hundred  pounds  soap,  fifty  pounds  lard,  <Jhe 
hundred  pounds  flour,  fifty  pounds  salt,  one  hundred  pounds  beef  or  mutton,  twenty 
pounds  coffee,  fifty  pounds  sugar,  three  bushels  meal,  one  bushel  dried  beans,  one 
bushel  dried  peas,  fifty  bushels  of  Irish  potatoes,  fifty  bushels  sweet  potatoes,  ten 
bushels  turnips,  one  pair  andirons,  one  clock,  one  pound  each  of  pepper,  spice/.and 
ginger,  canned  fruit  put  up  for  the  family  not  exceeding  twenty  dollars  in  value* 
twenty  bushels  of  pea-nuts,  three  strings  of  red  peppers,  four  gourds,  carpet  in  use, 
not  exceeding  twenty-five  dollars  in  value,  and  two  hundred  bushels  of  cotton-seed. 
If  the  head  of  the  family  is  engaged  in  agriculture,  two  plows,  two  hoes,  grubbing-hoe, 
cutting-knife,  harvest-cradle,  plow-gears,  pitchfork,  rake,  three  iron  wedges,  five 
sheep,  ten  stock  hogs.  Also  the  tools  of  a  mechanic,  and  if  he  be  the  head  of  a 
family,  two  hundred  dollars'  worth  of  lumber  or  material  or  products  of  his  labor. 
One  gun  to  every  male  person,  and  to  every  female  who  is  the  head  of  a  family.  To 
a  head  of  a  family,  fifty  pounds  of  picked  cotton,  twenty-five  pounds  wool,  leather 
for  winter  shoes;  also  three  hundred  pounds  of  tobacco  in  the  hands  of  the  producer, 
and  thirty-five  dollars'  worth  of  roughness  consisting  of  oats,  fodder,  or  hay.  A 
homestead  of  the  head  of  a  family  of  the  value  of  one  thousand  dollars. 

TEXAS. — Actions  are  begun  by  petition  filed  with  the  clerk  of  the  court  upoM 
which  a  citation  issues  to  the  defendant. 

Arrest  for  debt  is  abolished. 

Attachments  may  issue  upon  an  affidavit  by  the  plaintiff  or  his  attorney,  stating 
that  the  debt  is  a  just  one,  and  the  amount  of  the  same,  together  with  one  of  tha 
following  grounds  :  i.  That  defendant  is  a  non-resident  or  a  foreign  corporation.  2. 
That  he  is  about  to  remove  out  of  the  State,  and  has  refused  to  pay  or  secure  plaint  • 
ifTs  claim.  3.  Or  that  he  secretes  himself,  so  that  process  cannot  be  served  on  him. 
4.  That  he  has  secreted  his  property  for  the  purpose  of  defrauding  creditors,  or  is 
about  to  do  so.  5.  That  he  is  about  to  remove  his  property  out  of  the  State,  without 
leaving  sufficient  remaining  for  the  payment  of  his  debts.  6.  That  he  is  about  to  re- 
move his  property  beyond  the  jurisdiction  of  the  court,  with  intent  to  defraud  cred- 
itors. 7.  That  he  is  about  to  transfer  or  secrete  his  property,  or  has  done  so,  with 
intent  to  defraud  creditors.  8.  That  he  is  about  to  convert  his  property  into  money, 
for  the  purpose  of  defrauding  creditors,  g.  That  the  debt  is  due  for  property  obtained 
under  false  pretences.  And  he  must  also  swear  that  the  attachment  is  not  sued  out 
for  the  purpose  of  injuring  the  defendant,  and  that  the  original  petition  is  true,  and 
give  security  to  defendant. 

Garnishment  may  issue  after  suit  brought  on  affidavit  of  plaintiff  that  the  amount 
claimed  is  just,  due,  and  unpaid  ;  that  he  does  not  know  of  any  property  of  defendant 
not  exempt,  sufficient  tosatisfy  the  claim,  and  that  he  believes  that  any  parties  (naming 
them)  are  ♦ndebted  to  the  defendant,  or  have  property  or  effects  of  the  defendant  ; 
also,  where  judgment  has  been  rendered,  or  attachment  sued  out  on  affidavit. 

Judgment  is  a  lien  on  real  estate  in  the  county  where  it  was  rendered,  and  in 
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other  counties  it  becomes  such  by  filing  a  transcript.     The  lien  continues  for  teo 
years,  but  unless  execution  issues  within  twelve  months  it  ceases  to  bind  the  property. 

Stay  Laws.  Stay  of  execution  is  allowed  only  in  justices'  courts  or  three  months^ 
on  giving  bond  with  good  security. 

E.YfeMPTiONS.  A  homestead  of  two  hundred  acres  not  in  any  town  or  city,  or  a 
lot  or  lots,  in  a  city,  town,  or  village,  not  to  exceed  five  thousand  dollars  in  value. 
Also  to  every  head  of  a  family,  all  household  and  kitchen  furniture,  all  implements 
o8  hwsfeandry,  tools  or  apparatus  of  trade  or  profession,  family  library,  and  family 
portraits  and  pictures,  five  milch  cows  and  calves,  two  yoke  of  oxen  with  yokes  and 
chain,  two  horses  and  one  wagon,  one  carriage  or  buggy,  one  gun,  twenty  hogs, 
twenty  head  of  sheep,  all  provisions  and  forage  for  home  use,  bridles,  saddles,  and 
harness  necessary  for  the  use  of  the  family,  and  a  lot  in  a  cemetery;  to  every  person 
not  the  head  of  a  family,  a  horse,  bridle,  saddle,  necessary  wearing  apparel,  tools, 
apparatus,  and  books  of  his  private  library,  and  burial  lot. 

UTAH. — Actions.     There  is  but  one  form  of  civil  action,  which  is  commenced 

by  the  filing  of  a  complaint  and  the  issuing  of  a  summons. 

Arkest.  No  person  can  be  arrested  in  a  civil  action  except  an  abscoading^ 
debtor.  Plaintiff  must  show  by  affidavit  that  case  is  within  this  provision,  and  fur- 
nish written  undertaking,  with  two  sureties  for  not  less  than  five  hundred  dollars, 
to  pay  all  costs  and  damages  incurred  by  defendant  in  case  the  arrest  be  unlawful. 

Attachment.  Attachment  may  issue  at  commencement  of  the  suit  or  at  any 
time  thereafter,  on  filing  with  the  clerk  of  the  court  an  affidavit  showing  that  defend- 
ant is  indebted  to  plaintiff,  specifying  the  amount  above  all  legal  set-offs,  and  whether 
upon  a  judgment  or  an  express  or  implied  contract,  and  that  the  same  has  not  been 
secured  by  mortgage  or  pledge,  or  that  if  originally  so  secured,  that  the  security  has 
become  valueless  without  any  act  of  the  plaintiff,  that  the  same  is  an  actual,  bona  Jide, 
existing  demand,  due  and  owing  from  defendant  to  plaintiff,  and  that  the  attachment 
is  not  sought  nor  the  action  prosecuted  to  hinder,  delay,  or  defraud  any  creditor,  and 
specifying  one  or  more  of  the  following  causes  :  That  the  defendant  is  a  non-resident, 
or  has  departed  or  is  about  to  depart  from  the  Territor)'  to  the  injury  of  his  creditors, 
«r  stands  in  defiance  of  an  officer,  or  conceals  himself  so  that  process  cannot  be  served 
upon  him,  or  has  assigned,  disposed  of,  or  concealed  any  of  his  property  with  intent 
to  defraud  his  creditors,  or  is  about  to  do  so,  or  has  fraudulently  contracted  the  debt 
or  incurred  the  obligation  on  which  the  action  is  brought.  Plaintiff  must  also  give 
security  for  costs  and  damages. 

Garnishment.  Property  or  debts  due  to  defendant  from  third  persons  may  be 
garnished. 

Judgments  are  liens  upon  real  estate  owned  by  the  defendant  in  the  county,  for 
eight  years  from  the  time  of  docketing,  and  may  be  made  liens  in  any  othe»  county, 
from  the  time  of  filing  a  transcript  with  the  recorder. 
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Stay  Laws.  There  is  no  provision  for  the  stay  of  execution,  except  by 
appeal. 

ExfiMPTiONS.  Chairs,  tables,  desks,  and  books  of  the  value  of  two  hun- 
dred dollars;  library  and  musical  instruments,  necessary  household  furniture, 
etc.,  of  the  value  of  three  hundred  dollars;  sewing-machine,  carpets,  family 
paintings,  provision  on  hand  for  three  months,  two  cows  with  their  sucking 
calves,  and  two  hogs  and  all  sucking  pigs,  wearing  apparel,  beds  and  bed- 
ding; farming  implements  of  the  value  of  three  hundred  dollars;  two  oxen, 
horses,  or  mules,  and  harness,  and  food  for  animals  for  sixty  days;  a  cart  or 
wagon;  seed,  grain,  or  vegetables,  not  exceeding  in  value  two  hundred  dol- 
lars; crops  not  exceeding  two  hundred  dollars;  tools  and  implements  of  a 
mechanic  or  artisan,  not  exceeding  in  value  five  hundred  dollars;  the  seal  and 
records  of  a  notary  public;  the  instruments  and  chests  of  a  surgeon,  physician, 
surveyor,  or  dentist,  with  their  libraries,  and  the  law  libraries  and  office  fur- 
niture of  attorneys  and  judges,  and  libraries  of  ministers,  type-writing  ma- 
chine of  stenographer,  etc. ;  printing  presses,  type,  etc.,  of  printer,  not  exceed- 
ing five  hundred  dollars;  the  cabin  of  a  miner,  not  exceeding  five  hundred 
dollars  in  value,  and  his  tools  and  appliances  not  exceeding  in  value  five  hun- 
dred dollars;  two  oxen,  horses  or  mules,  and  harness  and  vehicle  by  which  a 
<:artman,  huckster,  teamster,  or  other  laborer  habitually  earns  his  living;  and 
one  horse,  harness,  and  vehicle  of  a  physician,  surgeon,  or  minister,  with 
feed  for  the  horse  for  three  months;  one-half  the  debtor's  earnings  for  per- 
sonal services  within  thirty  days  preceding  the  levy  if  he  has  a  family  de- 
pendent on  him;  life  insurance  policies  and  benefits  where  the  annual  pre- 
miums do  not  exceed  five  hundred  dollars;  all  arms,  ammunition,  and  ac- 
coutrements required  by  law  to  be  kept;  all  public  buildings  and  churches; 
to  the  head  of  a  family,  a  homestead  to  be  selected  by  the  debtor,  not  exceed- 
ing fifteen  hundred  dollars  in  value,  and  the  further  sum  of  five  hundred 
dollars  to  his  wife,  and  two  hundred  and  fifty  dollars  for  each  other  member 
of  his   family. 


VERMONT.  —  Actions.  The  common  law  is  in  force,  and  the  old 
actions  are  in  use.     Process  is  by  writ  of  summons  or  attachment. 

Arrest.  Defendant  may  be  arrested  in  any  action  of  tort  for  want  of  at- 
tachable property  and  in  an  action  of  contract,  or  on  execution  issued  in  an 
action  of  contract,  on  an  affidavit  that  the  affiant  believes  that  defendant  is 
about  to  abscond  or  remove  from  the  State,  and  has  secreted  his  property  to 
the  amount  of  twenty  dollars  not  exempt.  Females  cannot  be  arrested  in 
actions  of  contract. 

Attachment  issues  of  right  on  original  writ,  without  affidavit  or  bond. 
Personal  property  attached  must  be  taken  possession  of  by  the  officer  or  a 
copy  of  process  and  return  thereon  filed  in  town  clerk's  office  and  notice 
given  to  the  defendant.  It  is  a  lien  on  personal  property  for  thirty  days  after 
judgment,   and   real   propertj'  for  five  months  from  such  judgment. 

Garnishment  is  called  Trustee  Process.  Action  on  contracts  may  be 
begim  by  trustee  process,  and  any  persons  having  goods,  effects,  or  credits 
may  be  summoned  and  the  property  attached.  Debts  and  legacies,  absolutely 
due,  may  be  so  attached,  and  corporations  summoned  as  trustees. 
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Judgments  bear  interest  at  six  per  cent.,  and  are  not  liens  on  real  property. 
(See  Attachment.)     There  is  no  stay  of  execution. 

Exemptions.  Suitable  apparel,  betiding,  tools,  arms,  and  articles  of  house- 
hold furniture  necessary  for  the  debto^r  and  his  family,  one  sewing-machine, 
one  cow,  the  best  swine,  or  meat  from  one  swine,  ten  sheep,  and  one  year's 
produce  in  wool,  yarn,  or  cloth,  forage  for  ten  sheep  and  one  cow  for  the 
winter,  ten  cords  of  firewood  or  five  tons  of  coal,  twenty  bushels  of  potatoes, 
all  growing  crops,  ten  bushels  of  grain,  one  barrel  of  flour,  three  swarms  of 
bees,  and  hives  and  produce  in  honey,  two  hundred  pounds  sugar,  lettered 
gravestones.  Bibles  and  other  books  used  in  the  family,  one  pew  in  church, 
Ha^  poultry  to  the  value  of  ten  dollars,  professional  books  and  instruments  of 
physician,  professional  books  of  an  attorney'  or  clergyman  to  the  value  of 
two  hundred  dollars,  one  yoke  of  oxen  or  steers,  and  forage  for  the  winter, 
two  horses  kept  and  used  for  team  work,  and  such  as  the  debtor  may  select 
in  lieu  of  one  yoke  of  oxen  or  steers,  but  not  exceeding  two  hundred  dollars 
in  value,  and  forage  for  the  winter,  arms  and  equipments  used  by  any  sol- 
dier in  the  service  of  the  United  States  and  kept  as  mementoes  of  service,  one 
two-horse  wagon  or  one  ox  cart,  one  sled  or  set  of  traverse  sleds,  two  har- 
nesses, two  halters,  two  chains,  one  plow,  and  one  ox  yoke  which,  with  the 
oxen,  steers,  or  horses  exempted,  shall  not  exceed  two  hundred  and  fifty  dol- 
lars in  value,  also  mechanic's  tool  chest.  A  homestead  of  a  housekeeper,  or 
head  of  a  family,  to  the  value  of  five  hundred  dollars. 

VIRGINIA. —  Actions.  The  common  law  forms  except  replevin  re- 
nwin,  and  actions  are  begun  by  original  writ  and  summons.  The  assignee 
of  a  bond  or  note  may  sue  in  his  own  name. 

Attachment  may  issue  on  affidavit  that  a  defendant  is — i.  A  foreign 
corporation ;  2.  Is  a  non-resident  of  the  State  having  estate  or  debts  due  him 
within  the  county  where  suit  is  brought;  or  3.  Is  removing  or  about  to  remove 
from  the  State  with  intent  to  change  domicile;  or  4.  Has  removed  or  is 
about  to"  remove  property  sued  for,  or  his  estate  or  a  material  part  thereof 
so  that  execution  on  a  judgment  will  be  unavailing;  or  5.  Has  converted  or 
is  about  to  convert  his  property  or  part  thereof  into  money,  securities,  etc., 
with  intent  to  hinder,  delay,  or  defraud  creditors;  or  6.  Has  disposed  of  or 
is  about  to  dispose  of  his  estate  or  part  thereof  with  like  intent;  or  against  a 
tenant  for  rent  not  due  but  payable  within  a  year,  on  affidavit  stating  amount 
of  rent  reserved,  when  payable,  and  that  tenant  has  within  thirty  days  re- 
moved or  is  about  to  remove  his  effects  from  the  premises,  not  leaving  prop- 
erty liable  to  distress,  sufficient  to  satisfy  the  rent  to  become  payable ;  or 
against  a  vessel  or  the  estate  of  the  master  or  owner  on  a  claim  for  materials 
or  supplies,  or  for  wharfage,  pilotage,  contract  for  transportation,  or  for  in- 
jury to  person  or  property  by  such  vessel  or  any  person  in  charge  of  her. 

Arrest.  There  is  no  imprisonment  for  debt,  but  defendant  may  be  ar- 
rested and  held  to  answer  on  an  affidavit  showing  the  cause  of  action,  the 
amount  claimed,   and   that  the  defendant  is   about  to  quit  the  State. 

Garnishment  is  allowed  on  original  attachment  against  any  person  hav- 
ing goods,  effects,  or  credits  of  defendant,  or  v.'ho  is  indebted  to  him,  and 
also  on  writ  of  fieri  facias,  on  suggestion  by  judgment  creditor  that  there  is 
a  lien  by  such  writ  on  any  third  party  as  having  property  of  the  defendant. 

Judgment  is  a  lien  on  real  estate  in  the  county  where  rendered  from*the 
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first  day  of  the  term  when  rendered,  and  every  other  county  from  the  time  of 
docketing  in  such  county,  but  as  against  a  purchaser  for  vakie  it  must  be 
duly  docketed.  The  lien  may  be  enforced  in  a  court  of  ecjuity.  If  it  appears 
to  the  court  that  the  rents  and  profits  of  the  property  subject  to  tlie  lien  will 
not  satisfy  the  judgment  in  five  years,  it  may  order  the  property,  or  part  of 
it,  to  he  sold,  and  apply  the  proceeds  to  discharge  the  judgment.  Judgments 
bear  interest  at  six  per  cent. 

Stay  of  Execution.  There  is  no  stay  of  execution  except  on  appeal,  and 
on  small  claims  in  the  justice  courts,  in  which  on  security  being  given  exe- 
cution may  be  stayed  for  a  period  not  exceeding  ninety  days. 

Exemptions.  To  a  householder — i.  Family  Bible.  2.  Family  pictures, 
school-books  and  library  for  family  use,  to  the  value  of  one  hundred  dol- 
lars. 3.  Seat  or  pew  in  church.  4.  Lot  in  a  burying-ground.  5.  Nec- 
essary wearing  apparel,  beds,  bedding,  and  bedsteads,  stoves  and  appendages 
put  up,  and  necessary  for  family  use,  not  exceeding  three.  6.  One  cow  and 
her  calf,  one  liorse,  six  chairs,  one  table,  six  knives,  forks,  and  plates,  one 
dozen  spoons,  two  dishes,  two  basins,  one  pot,  one  oven,  six  pieces  wood  or 
earthen  ware,  one  loom  and  appurtenances,  one  safe  or  press,  one  spinning 
wheel,  one  pair  of  cards,  one  axe,  two  hoes,  ten  barrels  corn,  or  in  lieu  there- 
of twenty-five  bushels  of  rye  or  buckwheat,  five  bushels  wheat,  or  one  barrel 
of  flour,  two  hundred  pounds  of  pork  or  bacon,  three  hogs,  forage  or  hav  to 
the  value  of  ten  dollars,  one  cooking-stove  and  utensils,  one  sewing-machine, 
a  mechanic's  tools  and  utensils  of  trade  to  the  value  of  one  hundred  dollars, 
the  boat  and  tackle  of  an  oysterman  or  fisherman  not  exceeding  two  hundred 
dollars;  and  to  a  laboring  man  being  a  householder,  wages  not  exceeding 
fifty  dollars  per  month.  If  the  debtor  is  engaged  in  agriculture,  one  yoke 
of  oxen,  one  pair  of  horses  or  mules,  with  the  necessary  gearing,  one  wagon 
or  cart,  two  plows,  one  drag,  one  harvest  cradle,  one  pitchfork,  one  rake,  two 
iron  wedges.  In  addition  to  the  above  is  allowed  to  a  householder,  widow, 
or  minor  children,  a  homestead  of  real  estate  or  personal  property  to  the 
value  of  two  thousand  dollars,  except  as  to  certain  preferred  claims. 

WASHINGTON  — Actions.  All  distinctions  in  the  forms  of  actions 
are  abolished.  They  must  be  prosecuted  by  the  real  party  in  interest,  and 
are  commenced  by  fi/ing  a  petition  and  serving  a  summons. 

Arrest.  Defendant  may  be  arrested  by  order  of  court  in  the  following 
cases:  in  an  action  for  the  recovery  of  damages,  on  a  cause  of  action  not  aris- 
ing out  of  contract,  when  defendant  is  a  non-resident  or  is  about  to  remove 
from  the  State,  or  in  an  action  for  injury  to  person  or  character,  or  for  in- 
juring or  wrongfully  taking,  detaining,  or  converting  personal  property;  in 
an  action  for  a  fine  or  penalty  or  on  a  promise  to  marry,  or  for  money  re- 
ceived or  property  embezzled  or  fraudulently  misapplied  or  converted  to  his 
own  use  by  a  public  officer,  attorney,  an  officer  or  agent  of  a  corporation,  a 
factor,  agent,  broker,  or  other  person  acting  in  a  fiduciary  capacity,  or  for 
misconduct  or  neglect  in  office  or  professional  employment;  in  an  action  to 
recover  the  possession  of  personal  property  imjustly  detained,  when  it  has 
been  concealed,  removed,  or  disposed  of  so  that  it  cannot  be  taken  by  the 
sheriff  v.ifli  intent  that  it  sh.ill  not  be  so  taken  as  to  depri\e  plaintiff  of  ben- 
efit thereof:  when  defendant  has  been  guilty  of  fraud  in  contracting  the 
debt  or  incurring  the  obligation  on  which  the  suit  is  brought,  or  in  conceal- 
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ing  or  disposing  of  property  sued  for;  or  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  creditors;  when  the  ac- 
tion is  to  prevent  threatened  injury  to  property  in  which  plaintiff  claims  an 
interest;  on  final  judgment  or  order  of  court  when  defendant  having  no 
property  subject  to  execution  has  money  which  he  ought  to  apply  in  payment 
but   refuses,   with   intent  to  defraud   plaintiff. 

Plaintiff  must  furnish  security  for  costs  and  damages. 

Attachment  may  be  had  on  filing  affidavit  of  net  amount  due  and  that 
attachment  is  not  sought,  nor  action  brought  to  hinder,  delay,  or  defraud 
creditors,  and  either  that  defendant  is  a  foreign  corporation,  or  a  non-resi- 
dent; or  that  he  conceals  himself,  or  has  absented  himself  from  his  usual 
place  of  abode  so  that  process  cannot  be  served  on  him;  or  that  he  has- re- 
moved or  is  about  to  remove  property  from  the  State  to  delay  or  defraud 
creditors;  or  that  he  has  assigned,  secreted,  or  disposed  of  property,  or  is 
about  to  do  so  to  delay  or  defraud  creditors;  or  that  he  is  about  to  convert 
property  into  money  to  place  it  beyond  reach  of  creditors;  or  that  debt  was 
fraudulently  contracted;  or  that  damages  sued  for  are  for  injuries  arising 
from  some  felony  or  for  seduction. 

Attachment  may  issue  before  debt  is  due,  on  affidavit  that  defendant  is 
about  to  dispose  of  property  to  defraud  creditors;  or  that  he  is  about  to  re- 
move from  the  State,  and  refuses  to  arrange  for  payment  of  debt,  which  con- 
templated removal  was  unknown  to  plaintiff  when  debt  was  contracted;  or 
that  he  has  disposed  of  property  to  defraud  creditors;  or  that  debt  is  for 
property   obtained    by   false    pretenses. 

Plaintiff  must   give   security   for  costs   and   damages. 

GAR>riSHMENT.  Debts,  credits,  and  personal  property'  in  th«  hands  of 
third  persons  may  be  attached.  Wages  to  amount  of  one  hundred  dollars 
exempt. 

Judgment  is  a  lien  on  land  for  five  jears  from  the  date  of  judgment  in 
the  county  where  rendered,  in  other  counties  from  date  of  filing  transcript 
with  county  clerk. 

Stay  of  Execution  is  allowed  on  judgments  as  follows:  In  the  Supreme 
Court,  on  sums  under  five  hundred  dollars,  thirty  days;  on  sums  between 
five  hundred  and  fifteen  hundred  dollars,  sixty  days;  on  sums  over  fifteen 
hundred  dollars,  ninety  days.  In  the  Superior  Court,  on  sums  under  three 
hundred  dollars,  two  months;  between  three  hundred  and  one  thousand  dol- 
lars, five  months;  over  one  thousand  dollars,  six  months.  Defendant  must 
give  bond. 

Exemptions.  To  every  person  all  wearing  apparel,  private  libraries  not 
exceeding  five  hundred  dollars  in  value,  family  pictures  and  keepsakes,  fire- 
arms, and  a  boat.  To  a  householder  being  the  head  of  a  family,  a  homestead 
of  the  value  of  two  thousand  dollars,  while  occupied  by  such  family;  one  bed 
and  bedding,  and  one  additional  bed  and  bedding  for  every  additional  mem- 
ber of  the  family,  and  other  household  goods  of  the  value  of  five  hundred 
dollars;  two  cows  with  their  calves,  five  swine,  two  stands  of  bees,  thirty-six 
domestic  fowls,  and  provisions  and  fuel  for  six  months.  To  a  far- 
mer, one  span  of  horses  and  harness,  or  two  yokes  of  oxen,  and  one 
wagon  with  farming  utensils  not  exceeding  five  hundred  dollars  in  value.  To 
a  mechanic,  the  tools  of  his  trade,  and  material  to  the  value  of  five 
hundred  dollars.  To  a  physician,  his  library  not  exceeding  five  hun- 
dred dollars  in  value,  horse  and  carriage,  and  instruments,  and  med- 
icines to  value  of  two  hundred  dollars.  To  attorneys  and  clergymen, 
and  other  professional  men,  their  libraries  not  exceeding  one  thousand  dollars 
in  value  and  office  furniture,  stationery,  and  fuel,  worth  two  hundred  dollars.  To 
persons  engaged  in  lightering,  one  or  more  lighters  or  scows  and  a  small  boat, 
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not  exceeding  the  aggregate  value  of  two  hundred  and  fifty  dollars.  To  a  teamster, 
a  span  of  horses  or  mules,  harness,  and  one  wagon,  cart,  or  dray.  To  a  person  en. 
gaged  in  logging,  three  yokes  of  oxen  and  implements  of  the  value  of  three  hundred 
dollars.     Proceeds  of  life  insurance  are  also  exempt. 

WEST  VIRGINIA. —  Actions.  The  old  forms  of  actions  and  writs  are 
preserved,  and  actions  are  begun  in  justices'  courts  by  service  of  summons  returnable 
in  not  less  than  five,  nor  more  than  thirty,  days  ;  in  circuit  courts,  returnable  within 
ninety  days.  The  assignee  of  a  bond,  note,  or  writing  not  negotiable,  may  sue  in 
his  own  name. 

Attachment  is  allowed  in  actions  for  any  claim  or  debt  on  contract,  or  for 
damages  for  any  wrong,  on  an  affidavit  on  behalf  of  the  plaintiff,  stating  the  nature 
and  amount  of  the  claim,  and,  i.  That  defendant,  or  one  of  defendants,  is  a  foreign 
corporation  or  non-resident.  2.  That  he  has  left,  or  is  about  to  leave,  the  State  with 
intent  to  defraud  creditors.  3.  That  he  so  conceals  himself  that  service  cannot  be 
bad  on  him.  4.  That  he  is  removing,  or  is  about  to  remove,  his  property  from  the 
State,  so  that  an  execution,  when  obtained,  will  be  unavailing.  5.  That  he  is  con- 
Tcrting,  or  is  about  to  convert,  his  property  into  money  or  securities,  with  intent  to 
defraud  creditors.  6.  That  he  has  assigned  or  disposed  of  his  property,  or  is  about 
to  do  so,  with  intent  to  defraud  creditors.  7.  That  he  has  property  or  rights  of 
action  which  he  conceals.  8.  That  he  fraudulently  contracted  the  debt  or  liability  ia 
question.     Plaintiff  must  also  give  security  for  damages  and  costs. 

Arrest.  Defendant  may  be  arrested  and  held  to  bail  on  an  affidavit  stating  the 
nature  and  justice  of  the  claim,  and  the  amount,  and,  i.  That  defendant  has  re- 
moved, or  is  about  to  remove,  his  property  from  the  State,  with  intent  to  defraud 
creditors.  2.  That  he  has  converted,  or  is  about  to  convert,  his  property  into  money 
with  like  intent.  3.  Or  has  assigned,  disposed  of,  or  removed  his  property,  or  is 
about  to  do  so,  with  like  intent.  4.  That  he  has  property  or  rights  in  action  which 
he  fraudulently  conceals.  5.  That  he  fraudulently  contracted  the  debt  or  liability. 
6.  That  he  is  about  to  leave  the  State  permanently,  without  having  paid  plaintiff's 
demand. 

Plaintiff  must  also  give  security  for  damages  and  costs. 

Garnishment.  In  the  writ  of  attachment,  the  plaintiff  may  designate  any 
third  parties  as  having  effects  of  the  defendant  in  their  hands,  and  such  parties  maj 
be  summoned  as  garnishees. 

Judgments  bear  interest  at  six  per  cent.;  are  liens  on  real  estate  in  every  county 
from  the  date  of  docketing  in  the  county  where  the  land  is,  and  the  lien  continues  for 
ten  years,  but  the  judgment  must  be  docketed  within  sixty  days  from  the  date  of  ren- 
dition, or  before  any  deed  from  the  debtor  to  a  third  party  is  delivered  for  record.  A 
writ  of  fieri  facias  is  a  lien  on  personal  property  from  the  time  of  delivery  to  the 
sheriff. 

Stay  Law.  In  justices'  courts,  by  giving  bond  with  surety,  stay  of  execution  is 
allowed  as  follows  :  Where  the  judg^ient,  exclusive  of  interest  and  costs,  does  not 
exceed  fifty  dollars,  two  months  ;  between  fifty  and  one  hundred  dollars,  five  months  ; 
over  one  hundred  dollars,  six  months. 

Exemptions.  Any  husband  or  parent,  or  the  widow,  or  infant  children  of 
deceased  parents  may  set  apart  a  homestead  to  the  value  of  one  thousand  dollars,  as 
against  debts  accrued  after  date  of  filing  declaration  of  homestead,  and  personal 
-18 
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property  to  the  value  of  two  hundred  dollars.  The  working  tools  of  a  mechanic, 
artisan,  or  laborer,  to  the  value  of  fifty  dollars,  provided  the  whole  amount  of  exetnp* 
tions  does  not  exceed  two  hundred  dollars. 

WISCONSIN. — Actions,  All  distinctions  have  been  abolished,  and  there  is 
now  but  one  form,  which  must  be  prosecuted  in  the  name  of  the  real  party  in  inter- 
est, except  in  case  of  executors,  administrators,  and  trustees,  and  which  is  begun  by 
the  service  of  a  summons  on  the  defendant. 

Arrest.  Defendant  may  be  arrested,  i.  In  an  action  to  recover  damages  not 
on  contract,  where  the  defendant  is  a  non-resident,  or  is  about  to  remove  from  the 
State,  or  where  the  action  is  for  injury  to  the  person  or  character,  or  for  injury  to,  or 
wrongful  taking,  detaining,  or  converting  property,  or  in  an  action  to  recover  dam- 
ages for  property  taken  under  false  pretences.  2.  In  an  action  for  a  fine  or  penalty, 
or  for  money  received,  or  property  embezzled,  or  fraudulently  misapplied  by  a  public 
officer  or  attorney,  or  an  officer  of  a  corporation  as  such,  or  factor,  agent,  or  broker, 
or  for  misconduct  or  neglect  in  official  or  professional  employment.  3.  In  an  action 
to  recover  property  unjustly  detained,  where  it  is  so  concealed  that  the  sheriff  cannot 
find  the  same,  but  no  female  to  be  arrested  except  for  wilful  injury  to  person, 
character  or  property. 

An  affidavit  must  be  made  on  the  part  ot  the  plamtitl,  stating  the  cause  of  action, 
and  one  of  the  above  causes,  and  security  must  be  given  to  defendant. 

Attachment  is  allowed  on  an  affidavit  that  the  defendant  is  indebted  to  plaint- 
iff, and  stating  the  amount,  which  must  exceed  fifty  dollars,  that  it  is  due  on  con- 
tract or  judgment,  and,  1.  That  defendant  has  absconded,  or  is  about  to  abscond,  or 
is  concealed  to  the  injury  of  his  creditors,  or  to  avoid  service  of  summons.  2,  That 
defendant  has  assigned,  disposed,  or  concealed  his  property,  or  is  about  to  do  so, 
with  intent  to  defraud  creditors.  3.  That  the  defendant  has  removed,  or  is  about  to 
remove,  his  property  from  the  State,  with  intent  to  defraud  creditors.  4.  That  the 
debt  was  fraudulently  contracted.  5.  That  he  is  a  non-resident.  6.  Or  a  foreign 
corporation,  or  if  incorporated  in  the  State,  that  all  the  proper  officers  on  whom  to 
make  service  are  non-residents  or  cannot  be  found.  Or  the  affidavit  shall  state  that 
a  cause  of  action  sounding  in  tort  exists  for  an  amount  exceeding  fifty  dollars,  and 
that  the  defendant  is  not  a  resident  of  the  State,  or  that  his  residence  is  unknown 
and  cannot  be  ascertained,  or  that  defendant  is  a  foreign  corporation.  Attachment 
may  issue  on  a  demand  not  yet  due  in  any  case  mentioned  in  the  first  four  subdivis- 
ions.    Plaintiff  must  also  give  bond. 

Garnishment  is  allowed  on  an  affidavit  on  behalf  of  the  creditor,  that  he  believes 
that  any  third  person  (naming  him)  has  property,  effects,  or  credits  of  defendant,  or 
is  indebted  to  him,  and  that  defendant  has  not  property  sufficient  to  satisfy  his  de- 
mand ;  also  on  execution,  on  a  similar  affidavit. 

Judgment  is  a  lien  on  real  estate  in  the  county  where  rendered  from  the  date  of 
docketing,  and  in  other  counties  from  the  time  of  filing  a  transcript,  and  the  lien 
continues  for  ten  years.  It  bears  interest  at  six  per  cent.,  except  judgment  for 
foreclosure  which  is  at  rate  specified  in  mortgage,  not  exceeding  six  per  cent. 

Stay  Laws.  In  justices'  courts,  oa  giving  bond  with  surety  within  five  days 
after  judgment  was  rendered,  stay  of  execution  is  allowed  as  follows  :  On  sums  not 
exceeding  ten  dollars,  exclusive  of  costs,  one  month  ;  between  ten  and  thirty  dollars, 
two  months ;  between  thirty  and  fifty  dollars,  three  months  ;  ove-  fifty  dollars,  foul 
months  " 
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Exemptions.  A  homestead  not  exceeding  forty  acres,  used  for  agriculture, 
and  a  residence,  and  not  included  in  a  town  plat,  or  a  city  or  village,  or  in- 
stead, one-fjuarter  of  an  acre  m  a  recorded  town  plat,  city,  or  village  occupied 
and  not  exceeding  Hve  tiiousand  dollars  in  value.  Also,  i.  Family  Bible. 
2.  Family  pictures  or  school  books.  3.  fri\ale  library.  4.  Seat  or  pew 
in  church.  5.  Right  of  burial.  6.  \Vearmg  apparel,  beds,  bedsteads,  and 
bedding  kept  and  used  in  the  family,  stoves  and  appurtenances  put  up  and 
used,  cooking  utensils  and  household  furniture  to  the  value  ot  two  hun- 
dred dollars,  one  gun  or  other  hrearm  to  the  value  of  fifty  dollars. 
7.  Two  cows,  ten  swine,  one  yoke  of  oxen,  one  horse  or  mule,  or,  in  lieu 
thereof,  a  span  of  horses  or  mules,  ten  sheep  and  the  vv'ool  theieiro.n,  nccs 
sary  food  for  exempt  stock  for  one  year,  provided  or  growing,  or  both,  one 
wagon,  cart,  or  dray,  one  sleigh,  one  plow,  one  drag,  and  other  farm  uten- 
sils including  tackle  for  the  teams,  to  the  value  of  two  hundred  dollars.  8. 
Provisions  and  fuel  for  the  family  for  one  year.  9.  Tools  and  implements, 
or  stock  in  trade  of  a  mechanic  or  miner,  trader,  or  other  person,  used  and 
kept   for  carrying  on   business,   not   exceeding  two   hundred   dollars   in   value. 

10.  Money    arising    from    insurance    of    exempt    property    destroyed    by    fire. 

11.  Interest  in  patents  held  by  the  inventor.  12.  Sewing-machine.  13. 
Sword,  plate,  books,  or  article  presented  by  Congress,  or  legislature  of  a 
State.  14.  Printing  materials  and  presses  to  the  value  of  fifteen  hundred 
dollars,  but  only  four  hundred  dollars  is  exempt  from  payment  to  employes. 
15.  Earnings  of  a  married  person  necessary  for  family  support,  for  three 
months  previous  to  issuing  process,  not  exceeding  sixty  dollars  per  month.  16. 
Horse,  arms,  and  eejuipments  of  a  militiaman.  17.  Books,  maps,  and  oiler 
papers  kept  or  used  for  the  purpose  of  making  abstracts  of  title  to  land.  The 
proceeds  of  policy  of  insurance  on  the  life  of  a  minor,  payable  to  parents,  are 
exempt  as  against  their  creditors,  but  not  against  creditors  of  the  minor. 

WYOMING.  —  Actions.  There  is  but  one  form  of  action  at  law, 
which  is  commenced  by  filing  a  petition  on  which  a  summons  issues. 

Arrest.  An  order  of  arrest  may  be  obtained  on  plaintiff's  givino;  security 
and  filing  affidavit  setting  forth  the  nature  and  amount  of  his  claim,  that  it 
IS  just,  and  establishing  one  or  more  of  the  following  particulars:  i.  That 
defendant  has  removed  or  begun  to  remove  property  out  of  jurisdiction  of 
court  with  intent  to  defraud  creditors.  2.  That  he  has  begun  to  convert 
property  into  money  to  place  it  hevond  reach  of  creditors.  3.  That  he  has 
property  or  rights  of  action  fraudulently  concealed.  4.  That  he  has 
assigned,  removed,  or  disposed  of  propertv  to  defraud  creditors.  5.  That 
he  fraudulently  contracted  debt  on  which  suit  is  broiieht.  6.  That  the 
money  or  thing  for  which  recovery  is  sought  was  lost  by  gambling  or  by 
bet  or  wager.  • 

No  female  can  be  arrested  except  for  willful  injurv  to  person,  character, 
or   property. 

Attachments  are  granted  in  a  civil  action  for  the  recoverv  of  moncv,  on 
plaintiff's  giving  security  and  filinsr  an  affidavit  stating  the  nature  and 
amount  of  his  claim,  that  it  is  just,  and  the  existence  of  one  of  tlie  following 
erounds:  r.  That  defendant  <«  a  foreign  corporation  or  non-resident.  2. 
TIas  abscondetl  with  intent  to  defraud  creditors.  1.  Has  left  county  of  res- 
idence to  avoid  service  of  summon"!,  a.  Conceals  h'mself  so  that  summons 
cannot  be  served  on  him.  k-  Is  about  to  remove  his  property  out  of  the 
jurisdiction  of  the  court,  with  intent  to  defraud  creditors.  6.  Ts  about  to 
convert  his  propertv  into  monev  to  nh'-e  it  hevond  reach  of  creditors.  7. 
Has  property  or  rights  of  action  cnnrcaled.  8.  Has  a^^iened,  removed,  or 
disposed  of  his  property,  or  is  about  to  do  so,  to  defraud  creditors.  9. 
Fraudulently   contracted    debt  sued   on. 
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Attachment  may  issue  on  claims  not  yet  due,  on  affidavit  showing  existence 
of  any  of  the  above  grounds  from  second  to  ninth  inclusive. 

Garnishment.  When  plaintiff  maices  oath  in  writing  that  he  believes 
that  any  person  or  corporation  named  has  propertj'  of  the  defendant  in  his 
possession,  describing  the  same,  and  the  officer  cannot  get  possession  of  such 
property,  such  person  or  persons  may  be  summoned  as  garnishee. 

Judgment  is  a  lien  on  real  estate  in  the  county  where  entered,  from  the 
first  day  of  the  term  at  which  judgment  is  entered,  except  judgments  by  con- 
fession and  those  rendered  at  the  term  action  is  commenced,  which  are  bind- 
ing only  from  the  day  they  are  rendered.  Unless  execution  is  taken  out  and 
levied  within  one  year,  the  judgment  ceases  to  be  a  lien  as  against  any  other 
judgment  creditor,  and  unless  the  execution  is  taken  out  within  five  years, 
the  judgment  becomes  dormant  and  the  lien  expires. 

Stay  of  Execution'  is  allowed  in  justices'  courts  and  District  Courts  on 
filing  bond,  for  six  months. 

Exemptions.  Every  householder,  the  head  of  a  family,  is  entitled  to  a 
homestead  not  exceeding  in  value  fifteen  hundred  dollars,  consisting  of  a 
house  or  lot  in  a  town  or  citj',  or  a  farm  of  not  more  than  one  hundred  and 
sixty  acres  of  land.  The  wearing  apparel  of  every  person  is  exempt,  and 
the  following  property  owned  by  any  person  the  head  of  a  family,  viz:  the 
family  Bible,  pictures,  and  school-books;  rights  of  burial;  furniture,  bedding, 
provisions,  and  such  other  articles  as  the  debtor  may  select,  not  to  exceed  in 
all  the  value  of  five  hundred  dollars.  The  tools,  team,  and  implements,  or 
stock  in  trade,  of  a  mechanic,  miner,  or  other  person,  used  or  kept  for  the 
purpose  of  carrying  on  his  trade  or  business,  not  exceeding  three  hundred 
dollars;  the  library,  instruments,  or  implements  of  any  professional  man,  not 
exceeding  three  hundred  dollars;  half  the  earnings  of  debtor  within  sixty 
days  before  levy  not  exceeding  fiftv  dollars,  when  necessary  for  support  of 
family. 


UENS  OF  MECHANICS  AND  MATERIAL  MEN.      757 


CHAPTER  XXXVI. 

THE   LIENS   OF   MECHANICS  AND  MATERIAL  MEN  FOR  THEIR 
WAGES  AND  MATERIALS. 

In  nearly  all  our  States  there  are  now  some  provisions  for 
securing  to  mechanics,  and  to  persons  supplying  materials  (who 
are  called  "  material  men  "),  their  wages  and  pay  for  their  mate- 
rials, by  means  of  liais,  as  they  are  called  in  law.  A  lien  is  a 
hoid  upon  or  a  valid  claim  against  property.  This  means  that 
every  mechanic  employed  upon  a  house,  and,  in  most  of  the 
States,  upon  a  vessel,  and  in  some  upon  any  property  whatever, 
as  a  railroad  or  canal,  either  in  the  construction  or  repair  of  it, 
has  a  lien  upon  the  property  on  which  he  has  labored  or  for 
wnich  he  has  supplied  materials,  for  the  amount  of  his  wages 
and  the  price  of  his  materials.  This  lien  or  claim  he  has  for  a 
certain  time ;  and  during  that  time  he  may  either  sue  for  his 
wages,  and  make  an  attachment  01  the  property,  or,  in  some 
States,  file  a  petition  with  the  proper  court ;  and  in  either  may 
have  the  property  sold  to  pay  his  wages,  unless  the  owner 
redeems  it. 

The  reason  of  these  precautions  is  obvious  enough.  The 
purpose  of  the  law  is  to  assist  and  protect  the  mechanic,  or 
material  man,  but  not  to  enable  him  to  commit  a  fraud  or  do  an 
injury  to  his  neighbors.  And  it  would  be  an  injury  to  a  man  to 
iCt  him  buy  a  house  and  pay  full  price  for  it,  and  then  tell  him 
that  the  mechanics  who  built  it  had  a  lien  (which  is  much  the 
same  in  effect  as  a  mortgage)  upon  the  house,  without  his  know- 
ing anything  about  it.  And  it  would  be  an  injury  to  an  owner, 
who  had  contracted  with  the  master-workman  to  repair  or 
change  his  house  at  great  expense,  to  settle  with  this  master 
workman  m  due  time,  and  pay  him  the  full  amount  of  his  bill, 
without  any  notice  to  the  owner  that  he  was  under  an  obliga- 
tion to  pay  again  for  all  the  labor  spent  upon  his  house,  or  let 
the  house  go  on  execution. 


Of  all  the     laws  for  the  recovery  of  debts,  and  the  enforce- 
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ment  of  the  liens  of  mechanics  referred  to  in  this  and  the  pre- 
ceding chapter,  the  provisions  7iow  in  force  are  quite  recent. 
Only  of  late  years  has  imprisonment  for  debt  been  greatly  miti- 
gated or  removed,  and  the  trustee  or  garnishee  process  made 
what  it  nov^  is,  exceedingly  convenient  and  useful.  The  home- 
stead law  and  the  lien  law,  though  now  so  widely  spread,  are  a 
modern  invention,  or,  at  least,  of  modern  introduction.  One 
effect  of  this  recent  origin  is,  that  important  practical  questions 
still  exist  as  to  their  construction,  application,  and  effect,  which 
only  time  can  solve. 

I  give,  annexed  to  this  chapter,  an  abstract  of  the  Laws  of 
all  the  States  relating  to  Mechanic  Liens. 

In  this  chapter  nothing  more  has  been  attempted  than  to 
indicate  distinctly  to  the  mechanic  what  rights  he  may  possess 
and  what  securities  he  may  hold,  and  how  he  may  lose  the 
rights  and  securities  he  possesses,  and  to  the  owner  or  buyer 
what  liabilities  he  may  incur,  unless  the  one  and  the  other  take 
the  proper  course  which  the  law  has  provided  for  their  safety. 

The  forms  to  be  used  under  the  lien  laws  are  not  usually 
prescribed  by  statute.  Those  given  below  are  in  use  in  some 
of  our  principal  cities  ;  and  the  same,  in  substance,  would  be 
suitable  anywhere,  with  such  modifications  as  may  be  necessary 
to  adapt  them  to  the  provisions  of  the  law  of  the  State  where 
they  are  to  be  used. 

(263.) 
A  Notice  under  Mechanic's  Lien  Law. 

{To  be  filed  with  the  Clerk  of  the  County  or  other  officer  designated  by  statute^ 

To  Esquire, 

Clerk  of  the  City  and  County  of 
Sir, 

Please  to  take  Notice,  That  I,  residing  at  No.  Street, 

in  have  a  claim  against  amounting  to  the  sum  of 

due  to  me,  and  that  the  claim  is  made  for  and  on  account  of  {liere  state  the  work 
or  materials)  and  that  such  work  was  done  in  pursuance  of  {here  describe  the  con- 
tract) which  building  is  owned  by  situated  in  the  ward,  of 
the  city  of  on  the  side  of  Street,  and  is  known  as 
No.  The  following  is  a  diagram  of  said  premises  {pr,  the  said  premises 
being  described  as  follows). 
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And  that  I  have  and  claim  a  lien  upon  said  house  or  building,  and  the 
appurtenances  and  lot  on  which  the  same  shall  stand,  pursuant  to  the  pro- 
visions of  an  act  of  the  Legislature  of  the  State  of  to  secure  the 
payment  of  mechanics,  laborers,  and  persons  furnishing  materials  towards 
the  erection,  altering,  or  repairing  of  buildings. 

Dated.  this  day  of  I9 


{Sigtiaiure.) 


COUNTV   OF 

'  ss. 
City  of 


l^yhe  name  of  the  party  claiming  the  //V«)  being  duly  sworn,  sayil,  that 

nc  ts  the  claimant  mentioned  in  the  foregoing  notice  of  lien,  that  he 

nav.  read  the  said  notice  and  knows  the  contents  thereof,  and  that  the  same 

is  true  to  his  own  knowledge,  except  as  to  the  matters  therein  stated  on 

inrormatiosi  and  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

Sworn  to  before  me,  this  day  of  I9 

{^Signaturi^ 

(264.) 

A  Bill  of  Particulars  of  Mechanic's  Claim. 

(  To  be  served  on  owner,  and  in  some  States  to  be  recorded  with  the  Notice^ 
A.  Bill  ot  Particulars  Of  the  amount  claimed  to  be  due  from 
for  and  on  account  of  {work  or  materials)  and  that  such  work  was  done  {pi 
materials  furnished)  in   pursuance  of  {state  the  contract  or  order)  which 
building  is  owned  by  situated  in  the  ward  of  the  city  of 

on  the  side  of  Street,  and  is  known  as  No. 

of  said  street 

{Signature  of  Claimant^ 
To    {name  of  owner.) 
{Date,) 

(265.) 

A  Release  and  Discharge  of  a  Mechanic's  Lien. 

I  do  Hereby  Certify,  That  a  certain  mechanic's  lien,  filed  in  the  office 
of  the  clerk  of  tlr;  county  of  the  day  ol 

one  t!\ousand  nine  hundred  and  at  o'clock  in 

the  noon,  in  favor  of  claimant  against  the  building  and 

lot,  situate  side  of  street,  and  knowa 

as  No.  in  said  street,  whereof  is  owner,  and 

is  contractor,  is  discharged. 

{Signature.-) 

ss.    On  the  day  of  one 

thousand  eight  hundred  and  before  me  came  who  is 

known  to  me  to  be  the  individual  described  in,  and  who  executed  the  above 
certificaxc,  and  acknowledged  that  he  executed  the  same. 
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(266.) 

Release  and  Discharge  of  a  Mechanics'  Lien— another 

Form. 

Whereas,  We,  the  subscribers,  have  erected  i.iid  furnished  materials  foi 
erecting  on  lot  or  piece  of  ground  situate 

And  have  agreed  to  release  all  liens  which  we,  or  any  or  either  of  us  have,  or 
might  have,  on  the  said  by  reason  of  materials  furnished,  or  work 

performed,  for  erecting  the  same.  Now  these  presents  witness,  that  we,  the 
subscribers,  for  and  in  consideration  of  the  premises,  and  of  the  sum  of  one 
dollar,  to  each  of  us  at  or  before  the  sealing  and  delivery  hereof  by  the  said 
well  and  truly  paid,  the  receipt  whereof  we  do  hereby  acknowl- 
edge, have  remised,  released,  and  forever  quit-claimed,  and  by  these  presents 
do  remise,  release,  and  forever  quit-claim  unto  the  said  and  to 

his  heirs  and  assigns,  all  and  all  manner  of  liens,  claims,  and  demands  what- 
soever, which  we,  or  any  or  either  of  us,  now  have,  or  might  or  could  have, 
on  or  against  the  said  and  premises,  for  work  done,  or  for  mate- 

rials furnished,  for  erecting  and  constructing  the  said  building,  or  otherwise 
howsoever.     So  that  he,  the  said  and  his  heirs  and  assigns,  shall 

and  may  have,  hold,  and  enjoy,  the  said  and  premises,  freed 

and  discharged  from  all  liens,  claims,  and  demands  whatsoever,  which  we, 
or  any  or  either  of  us  now  have,  or  might  or  could  have,  on  or  against  the 
same,  if  these  presents  had  not  been  made. 

In  Witness  Whereof,  We  have  hereunto  set  our  hands  and  seals  the 
iay  of  the  date  written  opposite  our  respective  signatures. 
'^^.)  (^Witnesses  at  signing.)  (Signatures  0/ Claimants^ 


\ 


ABSTRACT  OF  THE  LAWS  OF  ALL  THE  STATES 
RELATING  TO  MECHANICS'  LIENS. 

ALABAMA. —  Every  mechanic  or  other  person  who  perfornos  any 
work  or  labor,  or  furnishes  any  nnaterials  or  fixtures,  erection,  or  improve- 
ment on  land,  or  does  any  repairing  on  the  same  by  virtue  of  a  contract,  has 
a  lien  on  such  building  or  improvement,  and  upon  the  land  on  which  it  is 
situated,  to  the  extent  of  one  acre.  The  original  contractor  within  six  months, 
and  any  laborer  within  thirty  days,  and  any  other  person  within  four  months, 
must  file  with  the  judge  of  probate  a  verified  statement  of  the  account  and 
description  of  the  property,  and  name  of  owner,  and  action  must  be  brought 
to  enforce  the  lien  within  six  months  from  the  maturity  of  the  debt.  Me- 
chanics also  have   a   lien   on   articles  made  or   repaired   by   them. 

ALASKA. —  Persons  performing  labor  or  furnishing  materials  at  the 
instance  of  an  owner,  or  his  agent,  upon  any  construction  work,  have  a  lien 
thereon,  and  upon  the  land  on  which  it  is  located,  for  such  labor  or 
materials,  but  if  the  one  causing  the  work  to  be  done  or  materials 
furnished  owner  less  than  a  fee  simple,  then  only  such  interest  as  he  owns 
is  subjected  to  a  lien.  Original  contractors  must  within  sixty  days,  and 
others  within  thirty  days,  of  the  completion  of  the  work  file  a  statement  of 
their  claims  with  the  recorder  of  the  precinct,  in  order  to  perfect  their  liens. 
Suit  must  be  brought  within  six  months,  or  if  credit  is  given  within  six 
months  of  the  expiration  of  the  credit,  but  no  agreement  to  give  credit  can 
preserve  a  lien  longer  than  one  year  from  completion  of  work.  One  per- 
forming work  on  an  article  has  a  lien  thereon  and  may  retain  possession 
thereof  until  paid,  and  after  thirty  days  may  sell  it  at  auction,  first  giving 
three  weeks'  notice  of  the  sale. 

An  attorney  has  a  lien  on  the  papers  and  money  of  his  client  in  his  pos- 
session. 

ARIZONA.  — Every  person  performing  labor  upon  or  furnishing  ma- 
terials for  the  construction,  alteration,  or  repair  of  any  building  or  other 
structure  or  improvement,  may  have  a  lien  thereon,  and  on  the  land  neces- 
sary for  the  convenient  use  and  occupation  of  the  same.  The  claimant  must, 
within  ninety  days  after  the  completion  of  the  labor  or  furnishing  materials, 
file  in  the  office  of  the  county  recorder  where  the  property  is  situated  the 
contract,  or,  if  it  be  verbal,  a  copy  under  oath  of  the  bill  of  particulars,  and 
furnish  a  duplicate  to  the  debtor;  a  sub-contractor  shall,  within  sixty  days 
from  completion  of  the  work,  deliver  to  the  owner  if  he  can  be  found  in  the 
county,  otherwise  to  the  county  recorder,  an  attested  account  of  the  labor 
and  materials  furnished.  Liens  are  to  be  foreclosed  by  suit  within  six 
mpnths. 

ARKANSAS. —  A  mechanic  or  other  person  performing  any  work  or 
labor,  or  furnishing  any  material  or  fixture,  erection,  or  improvement  on 
land  or  doing  any  repairing  on  the  same  by  virtue  of  a  contract,  has  a  lien 
on  such  building  or  improvement,  and  upon  the  land  upon  which  it  is  sit- 
uated not  exceeding  one  acre.  He  must  file  with  the  clerk  of  the  circuit 
court  of  the  county  where  the  land  is,  within  ninety  days  after  ceasing  to 
labor  or  to  furnish  materials,  a  just  and  true  account  of  the  claim,  and 
description  of  the  property,  verified  by  affidavit,  and  suit  must  be  begun 
within  ninety  days  thereafter.  Parties  other  than  original  contractor  must 
give  ten  days'  notice  before  filing  claim.  Laborers  have  eight  months  in 
which   to  bring  suit  to  enforce  their   lien. 
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CALIFORNIA.  —  Every  person  performing  labor  upon,  or  furnishing 
materials  to  be  used  in  the  construction,  repairing  or  altering  any  structure, 
has  a  lien  on  the  same  for  his  services.  In  case  the  work  is  done  under  an  en- 
tire contract,  the  owner  is  not  answerable  under  the  liens  for  an  amount 
greater  than  he  owes  under  such  contract;  but  if  the  contract  exceeds  one 
thousand  dollars,  it  must  be  in  writing  and  recorded  with  the  county  re- 
corder or  the  liens  will  subsist  for  all  labor  done  or  materials  furnished. 
Twenty-five  per  cent,  of  the  contract  price  must  be  held  back  for  thirty-five 
days  after  completion  of  work.  Contractors  must  file  their  claims  for  liens 
with  county  recorder  within  sixty  days,  and  others  within  thirty  days,  of  the 
completion  of  the  work.  Suit  must  be  brought  in  the  Superior  Court  within 
ninety  days  of  filing  of  lien.  Liens  exist  on  personal  property  in  possession 
for  service  rendered  such   property. 

COLORADO. —  Any  person  performing  work,  or  furnishing  materials  on 
any  building  or  other  structure,  or  on  a  mine,  at  the  instance  of  the  owner 
or  his  agent,  has  a  lien  on  the  same,  together  with  so  much  of  the  land  as  is 
necessary  to  the  convenient  use  and  occupation  of  such  building  or  structure, 
and  he  must,  within  three  months  after  the  completion  of  the  work,  if  an 
original  contractor,  two  months  if  a  material  man,  or  one  month  if  a  laborer, 
file  a  sworn  statement  in  the  county  recorder's  ofHce  containing  a  notice  that 
he  claims  such  lien,  the  amount  due,  name  of  the  owner  and  employer,  the 
terms  and  conditions  of  the  contract,  and  a  description  of  the  property.  Ac- 
tion to  enforce  the  lien  must  be  brought  within  six  months  after  filing  state- 
ment. Liens  extend  only  to  the  contract  price,  but  if  the  contract  exceeds  five 
hundred  dollars  and  is  not  in  writing  and  filed  for  record,  liens  subsist  for  all 
labor  done  or  materials  furnished.  Fifteen  per  cent,  of  contract  price  shall 
be  payable  thirty-five  days  after  completion  of  the  work.  Liens  exist  on 
personal  property  for  work  done  the  same. 

CONNECTICUT. — A  lien  is  allowed  on  every  building  or  railroad  in 
the  construction  or  repairing  of  which  any  person  has  a  claim  for  labor  or 
materials  exceeding  ten  dollars.  The  lien  is  dissolved  unless,  within  sixty 
days  after  ceasing  to  labor  or  furnish  materials,  such  person  files  with  the 
clerk  of  the  town  where  the  building  is,  or,  in  the  case  of  a  railroad,  with 
the  Secretary  of  State,  a  description  of  the  premises,  the  amount  of  the  lien, 
and  the  date  of  the  commencement  of  the  claim,  the  same  being  subscribed 
and  sworn  to.     Foreclosure  proceedings  must  be  commenced  within  two  years. 

DELAWARE.  — A  lien  is  allowed  to  any  person  furnishing  materials 
or  labor,  or  both,  on  any  building  to  the  amount  of  twenty-five  dollars.  The 
original  contractor  must  file  a  statement  not  sooner  than  ninety  or  later  than 
one  hundred  and  twenty  days  after  the  completion  of  the  building  —  other 
persons  within  ninety  days  after  ceasing  to  labor  or  furnish  materials. 
Claims  for  less  than  one  hundred  dollars  must  be  filed  in  not  less  than  twenty 
nor  more  than  thirty  days.  The  statement  must  contain  the  names  of  the 
claimant,  owner,  and  contractor,  the  amount  claimed,  and  a  bill  of  particu- 
lars of  the  work  done,  the  time  when  the  work  was  done,  the  locality  of  tlie 
building,  and  description  thereof. 

DISTRICT  OF  COLUMBIA.— Every  contractor,  material  man,  jour- 
neyman, or  laborer,  has  a  lien  on  building  and  land  for  work,  materials  fur- 
nished, or  machinery  or  other  thing  placed  in  the  building  as  a  fixture,  but 
not  exceeding  the  entire  contract  price.  Notice  must  be  filed  in  the  clerk's 
office  of  the  supreme  court  during  the  construction  or  within  three  months 
after  completion  of  buildings  or  repairs,  of  the  intention  to  claim  a  lien,  and 
the  amount  and  the  lien  must  be  enforced  by  proceedings  in  equitv'  within  one 
year  after  filing  notice,  or  within  six  months  after  completion  of  building. 
"Jvlechanics  have  liens  on  articles  of  personal  property  for  labor  and  materials. 
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FLORIDA.  —  rersuiis  peiiorming  or  I'urnishiiig  labor  or  materials  in  ibe 
construction  or  repair  of  any  building  or  other  structure,  or  of  additions  to  or 
upon  any  fixtures  therein,  or  in  the  construction,  repair,  or  operation  of  any 
railroad,  canal,  telegraph,  or  telephone  line,  wharf,  mill,  distillery,  or  other 
manufactory  have  a  lien  upon  the  same  and  the  franchise,  machinery,  and 
equipments  connected  therewith,  and  upon  the  land  on  which  they  stand. 
Provision  is  made  that  per.ons  furnishing  labor  or  materials  under  a  sub- 
contract may  secure  liens.  Persons  performing  or  furnishing  labor  on  an>- 
farm,  orchard,  garden,  etc.,  have  also  a  lien  thereon.  One  furnishing  labor 
or  materials  for  a  sidewalk  at  the  procurement  of  an  adjacent  owner,  may 
have  lien  on  the  adjacent  land.  As  against  every  one  but  the  owner  and 
persons  in  privity  with  him,  notice  of  lien  under  oath  must  be  filed  within 
three  months  in  office  of  circuit  court  of  county  where  land  lies.  Suit  must 
be  brought  within  twelve  months.  Liens  on  personal  property  are  also  given 
by  statute  in  many  cases. 


GKORGIA.  — All  mechanics  and  persons  doing  any  work  on  a  building, 
or  furnishing  any  materials  or  machinery,  have  a  lien  on  the  same;  but  there 
must  be  a  substantial  compliance  with  the  contract,  and  the  claim  must  be 
recorded  within  three  months  after  the  work  is  done  or  materials  or  ma- 
chinery furnished,  in  the  clerk's  office  of  the  county  where  the  property  is 
situated,  containing  a  description  of  the  property  and  of  the  demand.  Sub- 
contractor's lien  attaches  only  for  amount  due  from  contractor  at  date  of  no- 
tice. Mechanics  and  laborers  also  have  a  lien  on  personal  property  for  work 
done  in  manufacturing  or  repairing  the  same,  which  is  enforced  by  retaining 
the  property,  but  is  lost  on  delivering  it  up  unless  lien  is  recorded  in  clerk's 
office  in  ten  days.  Action  to  enforce  a  lien  must  be  begun  within  twelve 
months  after  the  claim  is  due. 


IDAHO.  —  Liens  are  given  for  labor  or  materials  furnished  and  used  in 
the  construction,  alteration,  or  repair  of  any  building,  wharf,  bridge,  ditch, 
flume,  tunnel,  fence,  machinery,  road,  aqueduct  to  create  hydraulic  power, 
or  any  other  structure,  or  for  labor  on  a  mining  claim. 

Every  original  contractor  within  ninety  da>s  after  the  completion  of  his 
contract,  and  every  other  person,  except  labor  or  material  men,  claiming  a 
lien  within  sixty  days  after  the  completion  of  the  building  or  the  repairs  on 
the  same,  or  after  ceasing  to  furnish  labor  or  materials,  must  file  with  the  re- 
corder of  the  county  a  claim  containing  a  statement  under  oath  of  his  de- 
mand, name  of  owner  of  property,  if  known,  of  his  employer  or  person  to 
whom  materials  were  furnished,  statement  of  terms  and  conditions  of  con- 
tract and  description  of  property.  Suit  to  foreclose  lien  must  be  commenced 
within  ninety  days  after  filing.  A  labor  or  material  man  has  only  thirty 
days  after  finisbin,':!;  his  kbor  or  furnishing  materials  in  \  •  ich  to  file  svicli 
notice.  A  lien  for  labor  on  farm  may  be  had  by  filing  claim  within  thirty 
d^ys  after  ceasing  to  labor. 
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ILLINOIS.  —  All  persons  performing  labor  or  furnishing  materials  have 
a  lien  on  the  real  estate  upon  v.'hich  the  work  is  done.  Before  an  owner 
makes  any  payment  under  an  entire  contract,  he  must  obtain  from  the  con- 
tractor a  list  of  all  parties  performing  labor  or  furnishing  materials  under 
such  contract.  As  against  third  parties,  a  contractor's  lien  will  not  subsist 
unless  suit  is  brought  witJiin  four  months  after  completion  of  work,  but 
against  the  owner  suit  may  be  brought  at  any  time  within  two  years. 

A  sub-contractor  must  give  written  notice  of  his  claim  to  the  owner  within 
sixty  days  after  corrpletion  of  his  work,  and  thereupon  the  owner  must  re- 
tain from  the  contractor  an  amount  sufficient  to  cover  such  claim.  A  sub- 
contractor must  begin  suit  within  four  months  to  enforce  his  lien. 


INDIANA.  —  Mechanics  ^nd  all  other  persons  performing  labor  or  fur- 
nishing materials  or  machinery  on  any  structure  or  building  whatsoever, 
have  a  lien  on  the  same.  To  secure  the  lien  a  notice  of  the  claim  must  be 
filed  in  the  record  office  of  the  county  where  the  building  is,  within  sixty  days 
after  completion  of  the  building  or  repairs.  Suit  may  be  begun  to  enforce 
the  same  within  one  year.  A  mechanic  or  tradesman  has  a  lien  on  any  per- 
sonal property  for  work  done.  Mechanics  and  laborers  may  have  a  lien 
for  labor  and  materials  furnished  to  a  railroad  on  all  the  property  and  fran- 
chises of  the  road. 


IOWA. — Persons  doing  work  or  furnishing  materials  on  any  building 
or  improvement  have  a  lien  on  the  buildings  and  land.  There  must  be  filed 
in  clerk's  office  of  the  district  court  of  the  county,  within  ninety  days  after  the 
work  is  done  or  materials  furnished,  by  principal  cdhtractors,  or  within  thirty 
days  by  sub-contractors,  a  statement  under  oath  of  the  demand  due,  the  time 
wrhen  labor  was  performed  or  materials  furnished,  and  description  of  prop- 
erty  charged. 

To  prevent  payment  to  principal  contractor,  notice  of  filing  sub-con- 
tractor's lien  must  be  given  to  owner  within  thirty  days. 


KANSAS. —  Any  mechanic  or  other  person  who  shall  furnish,  under 
contract,  any  labor  or  materials  for  erecting,  altering,  or  repairing  any 
building  or  appurtenance,  or  any  machinery  or  fixtures  in  the  same,  or  plant 
or  grow  any  trees,  vines,  hedges,  etc.,  or  shall  build  a  stone  or  other  fence, 
shall  have  a  lien  on  the  buildings,  land  and  appurtenances.  Sub-contractors 
must  file  a  statement  of  their  account  with  the  clerk  of  the  District 
Court  for  the  county  within  sixt\'  days  after  the  completion  of  the  buildings, 
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etc.,  or  the  furnishing  the  labor  or  materials,  and  serve  notice  of  filing  on 
owner  of  the  land.  Contractors  must  file  such  an  account  within  four 
months,  and  all  actions  to  enforce  liens  must  be  begun  within  one  year  after 
filing  lien. 

KENTUCKY.  —  Any  person  who  performs  any  labor  or  furnishes  any 
material,  or  fixtures,  or  machinery  in  the  erection,  alteration,  or  repair  of 
any  structure,  or  who  makes  any  improvement  in  any  manner  on  real  estate, 
by  a  contract  with  or  written  consent  of  the  owner,  has  a  lien  on  the 
building  and  land  for  twelve  months  from  the  completion  of  the  work,  within 
which  time  suit  must  be  brought  to  enforce  the  same.  Within  six  months 
after  ceasing  to  labor  or  furnish  materials,  he  must  file  in  the  office  of  the 
county  clerk  of  the  county  where  the  building  is,  a  statement  of  amount  due, 
description  of  property,  and  name  of  the  owner,  and  also  whether  the  work 
was  done  or  the  materials  furnished  by  contract  with  the  owner  or  with  a 
contractor  or  sub-contractor. 

Sub-contractors  and  laborers  may  acquire  a  lien  to  the  extent  of  balance 
due  the  principal  contractor  by  giving  notice  to  employer  that  they  claim  a 
Hen,  and  filing  a  statement  as  above. 

LOUISIANA, — Liens  in  this  State  are  known  as  privileges.  Archi- 
tects, contractors,  and  all  persons  who  are  employed  in  constructing  or  re- 
pairing any  building,  and  all  persons  who  have  supplied  the  owner,  agent 
or  sub-contractor  with  materials  to  be  used  on  any  building,  have  a  lien  and 
privilege  on  the  buildings  and  lot  of  land  not  exceeding  one  acre.  The 
privilege  must  be  recorded  with  the  register  of  privileges  in  the  parish  where 
the  property  is,  together  with  the  act  containing  the  bargain  made,  or  a  state- 
ment of  the  account.  Acts  of  1906  extend  lien  to  thresherraen  who  thresh 
crops. 

MAINE.  —  Any  person  performing  or  furnishing  labor  or  materials  in 
erecting,  altering,  or  repairing  any  house,  building,  or  appurtenance  by 
virtue  of  a  contract  with,  or  by  consent  of  the  owner,  has  a  lien  on  the 
building  and  land  on  which  it  stands.  If  the  labor  or  materials  are  not 
furnished  by  contract  with  the  owner,  he  may  prevent  the  lien  for  such 
labor  or  materials  not  yet  furnished  from  attaching,  by  giving  written  notice 
that  he  will  not  be  responsible  for  the  same;  and  the  lien  is  dissolved,  unless, 
within  sixty  days  after  ceasing  to  labor,  or  to  furnish  materials,  the  claimant 
shall  file,  in  the  office  of  the  town  clerk  where  the  building  is,  a  true  state- 
ment of  the  account,  a  description  of  the  property,  and  the  owner's  name. 
Suit  must  be  begun  in  all  cases  within  ninety  days  after  the  last  labor  was 
performed  or  materials  furnished.  Many  other  lien?  are  provided  for  which 
consultations  should  be  had  with  the  statutes. 

MARYLAND. — Every  building,  machine,  wharf,  or  bridge  erected,  or 
repaired,  or  improved  to  the  extent  of  one-fourth  of  its  value,  is  subject  to 
Uen    for    the   payment   of    all    debts   contracted,    or    work    done,    or   except    in 
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the  city  of  Baltimore  for  materials  furnished  for  or  about  the  same.  If  the 
contract  be  made  with  anyone  but  the  owner,  the  claimant  must,  within  sixty 
days  after  furnishing  the  work  or  materials,  give  notice  in  writing  to  the 
owner.  Claimant  must  within  six  months  file  a  statement  of  his  demand  in 
the  office  of  the  clerk  of  the  Circuit  Court  for  the  county  where  the  property 
is,  or  in  Baltimore  in  the  Superior  Court.  The  lien  continues  for  five  years. 
Similar  liens  are  given  for  labor  or  materials  furnished  for  building  or 
equipping  vessels,  and  are  in  force  for  two  years. 

MASSACHUSETTS. —Any  person  to  whom  a  debt  is  due  for  labor 
performed  or  furnished,  or  for  materials  furnished  and  actually  used  in  the 
erection,  alteration,  or  repair  of  any  building  or  structure  upon  real  estate, 
by  virtue  of  an  agreement  with,  or  by  consent  of  the  owner  thereof,  or  any 
person  having  authority  from  the  owner,  has  a  lien  on  the  property  and  land 
for  his  charges.  There  can  be  no  lien  for  materials  furnished  to  a  person 
other  than  the  owner,  unless  notice  of  intention  to  claim  lien  is  given  to  the 
owner  before  furnishing  the  materials,  and  the  owner  may  prevent  the  lien 
in  such  case  from  attaching  by  giving  written  notice  that  he  will  not  be  re- 
sponsible. Any  one  having  an  interest  in  the  property  claimed  may  release 
the  same  by  giving  a  sufficient  bond.  Liens  are  dissolved,  unless  the  claim- 
ant, within  thirty  days  after  ceasing  to  work  or  furnish  materials  files  in  the 
registry  of  deeds  for  the  county  or  district  where  the  property  is  situated 
a  true  statement  of  the  account,  under  oath,  together  with  a  description  of 
the  property  and  the  owner's  name ;  and  suit  to  enforce  the  lien  must  be 
begun  within  ninety  days  after  ceasing  to  work  or  furnish  materials.  Public 
officers  contracting  for  construction  or  repair  work  on  public  buildings  or 
other  public  works,  are  now  required  to  obtain  bonds  to  secure  payment  by 
contractors  and  sub-contractors  for  labor  and  materials  furnished  for  such 
work;  but  claimant  must  file  his  claim  with  such  officers  within  sixtj'  days  of 
completion  of  the  work. 

MICHIGAN.  —  Every  person  who,  under  any  express  or  implied  contract 
with  the  owner  or  lessee  of  any  interest  in  real  estate,  or  with  a  contractor, 
performs  labor  or  furnishes  materials  for  building,  altering,  repairing,  or 
ornamenting  any  building,  machinery,  wharf,  or  other  structure,  has  a  lien 
thereon,  and  on  the  interest  of  the  owner  or  lessee  of  the  land  on  which  im- 
provements were  made,  not,  however,  to  an  amount  exceeding  the  original 
contract  price,  nor  unless  notice  is  given  that  the   lien  will  be  claimed. 

Any  person  furnishing  materials  or  performing  labor  for  contractor  must 
within  thirty  days  after  commencing  to  labor  or  furnish  materials,  furnish 
statement  to  owner  or  lessee. 

Payments  to  contractor  within  sixty  days  after  notice  of  lien  are  at  owner's 
risk. 

If  the  estate  is  a  homestead  the  contract  must  be  signed  by  the  owner 
and  his  wife.  A  notice,  signed  and  verified,  setting  forth  the  time  of  com- 
mencing to  furnish  the  labor,  etc.,  the  amount  due  or  to  become  due,  and  a 
description  of  the  property,  must  be  filed  in  the  registry  of  deeds  within 
sixty  days  after  furnishing  last  of  labor  or  materials  and  within  ten  days 
after  filing  must  be  served  on  the  owner  or  lessee,  or  in  his  absence  on  agent 
*;n  charge,  and,  in  absence  of  both,  by  posting  on  the  premises.  The  lien 
must  be  enforced  by  suit  in  chancery  within  one  year  after  filing  notice,  or 
finishing  last  of  labor,  etc. 
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MINNESOTA. — Any  person  performing  labor  or  furnishing  material  for 
construction  or  repair  of  any  water-craft,  building,  wharf,  fence,  structure, 
railway,  or  telegraph  line,  etc. ,  by  virtue  of  a  contract  with  the  owner,  agent, 
contractor  or  sub-contractor,  may  have  a  lien  thereon  and  on  the  lana  not 
exceeding  forty  acres  without  a  city  or  village  or  one  acre  within  sucn  city 
•r  village.  Labor  or  material  furnished  with  knowledge  of  owner  held 
to  be  at  his  instance  unless  he  gives  notice  to  the  contrary  within  five 
days.  Claimant  must  file  verified  statement  in  writing  of  amount  due,  that 
same  is  for  labor  or  materials  furnished  and  date  of  first  and  last  items 
of  accnunt,  description  of  property  to  be  charged,  and  owner's  name  and 
notice  of  intention  to  claim  lien,  within  ninety  days  from  last  item  in  office 
of  register  of  deeds  of  county  where  premises  are  situated  —  or  in  case 
of  water-craft,  railroad,  telegraph  or  telephone  line  in  office  of  Secretarv  of 
State.  Lien  must  be  enforced  by  suit  within  one  year  from  date  of  last 
item. 


MISSISSIPPI. — Every  building,  bridge,  machinery,  or  fixtures  for 
manufacturing  purposes,  railroad,  or  water-craft,  and  every  paling  or 
enclosure  is  liable  for  the  payment  of  any  debt  contracted  and  owing  for 
labor  performed  or  materials  furnished  about  the  erection,  alteration,  or 
repair  of  the  same,  and  the  debt  is  a  lien  on  the  building  or  structure  and 
the  land  on  which  it  is,  not  to  exceed  one  acre  if  in  the  country.  The  lien 
takes  effect  from  the  tune  of  filing  the  contract  in  the  office  of  the  chancery 
derk  for  the  county  where  the  land  is,  or  from  the  commencement  of  suit  to 
enforce  it,  and  such  suit  must  be  begun  within  six  months  after  the  money 
claimed  is  due  and  payable.  Sub-contractors,  or  employes,  or  furnishing 
men  of  a  contractor,  are  not  entitled  to  a  lien.  Land  of  third  person  bound 
only  when  he  gives  written  consent  to  improvement. 


MISSOURI. — Every  person  performing  any  work  or  furnishing  any 
materials,  fixtures,  engines,  boilers,  or  machinery  for  any  building,  erec- 
tion, or  improvement  on  land,  or  for  repairing  the  same,  has  a  lien  on  the 
building  and  land  belcmging  to  the  owner  on  which  the  building  is,  to  the 
extent  of  one  acre,  or  if  in  a  city,  town,  or  village,  on  the  lot  and  building. 
Every  original  contractor  within  six  months,  every  journeyman  and  day- 
laborer  within  sixty  days,  and  every  other  person  within  four  months,  must 
file  with  the  clerk  of  the  circuit  court  for  the  county  where  the  property  is  a 
true  account  of  his  demand,  a  description  of  the  property,  and  the  owner's 
name,  and  action  to  enforce  the  lien  must  be  begun  within  ninety  days 
after  filing  such  account.  Sub-contractor  or  laborer  must  give  owner  ten 
days'  notice  before  filing  lien. 


MONTANA — Every  person  performing  labor  or  furnishing  materials, 
machinery,  or  fixtures  for  any  building,  structure,  bridge,  fiume,  canai, 
ditch,  mining  claim,  quartz  lode,  city  or  town  lot,  ranch,  railroad,  telegraph. 
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telephone,  electric  light  line,  gas  or  water-works  or  plant,  or  other  improve- 
ments,  may  have  a  lien  thereon,  by  filing  within  ninety  days  with  the  clerk 
of  county  where  property  is  situated,  a  statement  under  oath  of  amount 
nue,  and  description  of  property.  Such  liens  take  precedence  of  any  prior 
'ten,  encumbrance,  or  mortgage.   Suit  must  be  commenced  within  one  year. 


NEBRASKA. — All  persons  performing  labor  or  furnishing  materials, 
or  machinery  for  erecting,  repairing,  equipping,  or  removing  any  building 
or  appurtenance  have  a  lien  to  secure  payment  for  the  same,  on  the  building 
or  appurtenance  and  lot  on  which  it  stands.  The  claimant  must  make  an 
account  in  writing,  under  oath,  and  within  four  months  from  the  time  of 
doing  the  work  or  furnishing  the  materials  must  file  the  same  in  the  office 
of  the  clerk  of  the  county  where  the  work  was  done,  and  the  lien  continues 
for  two  years  after  filing  claim.  Sub-contractor  must  file  claim  within  sixty 
days. 


NEVADA. — Every  person  performing  labor  upon,  or  furnishing  mate- 
rials of  the  value  of  five  dollars  in  constructing  or  repairing  any  building 
or  superstructure,  or  performing  labor  on  any  railroad,  tramway,  toll-road, 
canal,  water  ditch,  flume,  aqueduct,  reservoir,  mine,  or  tunnel,  or  in  the 
improvement  of  any  building  lot  in  a  city  or  town,  has  a  lien  on  the  same  for 
bis  work,  labor,  or  materials,  if  done  at  the  instance  of  the  owner  or  his 
agent.  The  land  occupied  by  the  building,  structure,  or  improvement  is 
subject  to  the  lien.  Original  contractors  within  sixty  days,  and  all  other 
persons  within  fifty  days,  after  last  work  done  or  materials  furnished,  must 
file  in  the  record  office  for  the  county  where  the  land  is  a  statement  of  the 
demand,  the  owner's  name,  and  description  of  the  property.  Suit  must 
be  begun  within  six  months  after  filing  the  claim. 


NEW  HAMPSHIRE.— Any  person  who,  by  himself  or  others,  performs 
labor  or  furnishes  materials  to  the  value  of  fifteen  dollars  or  more,  for  erect- 
ing, altering,  or  repairing  a  house,  or  other  building  or  appurtenance,  by 
virtue  of  a  contract  with  the  owner,  may  have  a  lien  on  the  same,  such  lien 
to  be  secured  by  attachment,  and  to  continue  ninety  days.  A  sub-con- 
tractor may  have  a  similar  lien  by  giving  notice  in  writing  to  the  owner  or 
person  having  charge  of  the  property  of  his  intention  to  claim  a  lien,  and 
furnishing  to  the  owner  once  in  thirty  days  an  account  of  labor  performed 
or  materials  furnished.  Lumberers  and  railroad  sub-contractors  have  a  like 
lien,  ou  giving  similar  notice  and  account. 


NEW  JERSEY. — Every  building  constructed,  erected,  or  repaired,  and 

machinery  or  fixtures  put  into  any  building,  are  Uable  for  the  payment  of 
all  debts  contracted  and  owing  to  any  person  for  labor  performed  or  mate- 
rials furnished  for  the  erection  or  repair  of  such  building,  machinery,  or 
fixtures.     But  if  the  work  was  done  by  contract,  the  building  is  liable  to  the 
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contractor  alone,  provided  the  contract,  or  a  copy,  is  filed  in  the  county 
clerk's  office  before  any  work  was  done  or  materials  furnished.  The  claim- 
ant must,  within  four  months  after  j^erforming  the  labor  or  furnishing  the 
materials,  file  in  the  office  of  the  county  clerk  a  statement  containing  a 
description  of  the  building,  the  owner's  name,  and  the  name  of  the  person 
contracting  the  debt,  the  time  of  beginning  the  work,  and  a  bill  of  particu- 
lars, and  also  issue  a  summons  in  a  suit  to  enforce  lien,  and  suit  must  be 
diligently  prosecuted  within  one  year.  If  laborer  or  material  man  is  not 
paid  by  contractor  he  may  notify  owner,  who  may  pay  his  claim,  or  within 
five  days  notify  him  to  establish  his  claim  by  judgment. 


NEW  MEXICO. — Any  person  furnishing  labor  or  materials  for  th*. 
erection  or  repair  of  a  building  has  a  lien  thereon  and  on  the  land  on  which 
it  stands.  Original  contractor  must  file  in  office  of  county  clerk  a  statement 
of  account,  under  oath,  and  description  of  property,  within  ninety  days  after 
completion  of  contract.  Sub-contractors  must  file  similar  statement  within 
sixty  days  after  work  done  or  material  furnished.  Suit  must  be  brought 
within  one  year  from  time  of  filing  claim  of  lien. 


NEW  YORK. — Any  person  who,  with  the  consent  of  the  owner,  or  his 
agent,  or  any  contractor  or  sub-contractor,  performs  services  or  furnishes 
materials  for  the  improvement  of  real  property  may  have  a  lien  on  the 
premises  to  secure  the  payment  of  his  claims.  A  notice  of  this  lien,  includ- 
ing name  and  residence  of  lienor,  name  of  owner  of  property,  name  of  em- 
ployer, statement  of  contract  including  agreed  price  or  value,  amount  un- 
paid, time  of  first  and  last  items  of  labor  and  materials,  and  description  of 
property,  verified  by  the  claimant  or  his  agent,  must  be  filed  in  the 
county  clerk's  office  within  ninety  days  after  ceasing  to  w^ork  or  furnish  ma- 
terials, and  suit  begun  within  a  year  after  such  time.  By  act  of  1906  provi- 
sion is  made  for  the  enforcement  of  liens  for  labor  or  materials  against  the 
state  or  municipal  corporations. 


NORTH  CAROLINA.— Every  building  built,  rebuilt,  repaired,  or  im- 
proved, together  with  the  lot  on  which  the  building  is,  and  every  lot,  farm, 
or  vessel,  is  subject  to  a  lien  for  the  payment  of  all  debts  contracted  for 
work  or  materials  furnished  about  the  same.  Notice  of  the  lien  must  be 
filed  in  the  office  of  the  clerk  of  the  superior  court  of  the  county  within 
twelve  months  after  the  labor  is  completed  or  materials  furnished,  specifying 
the  labor  or  materials  furnished  and  the  time.  Suit  must  be  brought  within 
s-ix  months  after  filing  lien.  Sub-contractors,  laborers,  and  material-men  can 
take  a  lien  by  notifying  owner  of  property  before  he  has  settled  with  the 
contractor,  and  filing  notice  as  above.  Agricultural  laborers  and  persons 
engaged  in  loading  vessels  also  have  liens.  Mechanics  and  artisans  have  a 
lien  on  personal  property  made  or  repaired  by  them,  and  they  may  retain 
possession  of  the  property.  If  their  charges  are  not  paid  within  thirty  days 
if  the  value  of  the  article  does  not  exceed  fift)^  dollars,  or  ninety  days  if  the 
49 
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value  is  over  fifty  dollars,  they  may  proceed  to  sell  the  property  at  auction, 
after  giving  two  weeks'  notice.     See  Laws  of  1903,  Chapter  478. 

NORTH  DAKOTA. —  Every  person  performing  labor  or  furnishing 
materials,  machinery,  or  fixtures  for  any  building,  erection,  or  other  improve- 
ment upon  land,  by  virtue  of  any  contract  with  the  owner,  his  agent,  trustee, 
contractor,  or  sub-contractor,  may  have  a  lien  on  such  building,  erection,  or 
improvement,  and  the  land  on  which  it  is  situated.  When  materials,  etc., 
are  furnished  to  contractor  or  sub-contractor  notice  must  be  given  to  owner 
of  land.  Notice  of  lien  must  be  filed  with  clerk  of  district  court  of  the 
county  within  ninety  days  after  labor  is  performed  or  materials  furnished. 
If  the  owner  so  demands,  suit  to  enforce  lien  must  be  brought  within  thirty 
days   after  such  demand. 

OHIO. —  Any  person  performing  labor  or  furnishing  machinery  or  mate- 
rial for  constructing  or  repairing  any  vessel,  or  any  building,  bridge,  or  other 
structure,  or  digging  or  drilling  any  gas,  oil  or  other  well,  or  mining  coal, 
by  virtue  of  contract  with  the  owner  or  agent,  may  have  a  lien  on  structure 
and  interest  of  owner  in  land.  He  must  file  an  itemized  and  sworn  account 
of  amount  and  value  of  work  or  materials,  with  credits  if  any,  copy  of  con- 
tract if  in  writing,  and  description  of  land,  in  recorder's  office  of  the  county 
within  four  months  after  doing  the  work,  etc.,  and  within  thirty  days  there- 
after notify  the  owner  of  his  claim,  failure  to  do  which  is  fatal. 

Action  to  enforce  lien  must  be  brought  within  six  years. 

Persons  performing  common  or  mechanical  labor,  or  furnishing  supplies 
to  any  railroad,  turnpike,  canal,  or  public  structure,  have  a  first  lien  thereon. 
A  sworn  statement  must  be  filed  within  thirty  days  with  the  recorder  of 
counties  where  work  was  done  or  materials  furnished. 

Claims  for  manual  labor  have  prior  lien  on  real  property'  of  employer  as 
against  attachment,  mortgages,  and  assignments  in  certain  cases,  provided 
an  itemized  statement  of  claim  is  filed  with  the  recorder. 

OKLAHOMA. —  Any  person  performing  labor  or  furnishing  material  in 
building,  altering,  or  repairing  building  or  structure  may  have  a  lien  on 
structure  and  land.  If  the  work  be  done  or  material  furnished  under  con- 
tract with  the  owner  of  the  land,  or  trustee,  agent,  husband,  or  wife  of 
owner,  statement  under  oath  must  be  filed  with  clerk  of  district  court  within 
four  months,  setting  forth  amount  claimed,  the  items,  names  of  owner,  con- 
tractor, and  claimant,  and  description  of  property.  If  work  be  done  or  ma- 
terials furnished  under  sub-contract,  statement  must  be  filed  within  sixty 
days  and  notice  served  on  owner.  Suit  must  be  brought  within  one  year 
after  filing  lien. 

OREGON. —  Any  person  who,  by  virtue  of  a  contract  with  the  owner  or 
his  agent,  performs  any  labor,  or  furnishes  any  materials,  engines,  or  ma- 
chinery for  the  construction  or  repair  of  any  building  or  structure,  has  a 
lien  on  the  building  and  lot  on  which  it  stands  for  his  pay.  An  original  con- 
tractor must  file  in  the  office  of  the  county  clerk,  withiji  sixty  days  after  the 
completion  of  the  building  or  repairs,  a  notice  of  his  intention  to  claim  a 
lien,   specifying   the    amount   due   and   the   property.     A   laborer   or   sub-con- 
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tractor  must  file  notice  within  thirty  days.  The  lien  will  not  be  binding  for 
more  than  six  months  after  such  filing,  unless  suit  is  brought.  All  persons 
furnishing  fuel  or  materials  to  a  contractor  with  a  railroad  corporation  may 
secure  a  lien  on  the  propertj-  of  the  latter  but  not  to  an  amount  exceeding 
that  due  by  the  corporation  to  the  contractor.  Mechanics  and  artisans  have 
a  lien  on  personal  property  made  or  repaired  by  them,  and  if  their  charges 
are  not  paid  in  three  months,  they  may  sell  the  property. 

PENNSYLVANIA. —  Under  Act  of  1901  buildings  and  land  are  sub- 
ject to  liens  for  labor  and  materials,  exceptions,  however,  existing  in  certain 
cases,  i.  e.,  where  furnished  for  public  purposes,  or  where  the  land  is  held  by 
trustee  of  lunatic  or  minor  children,  etc.  Where  tenancies  or  leasehold  es- 
tates are  involved,  or  where  it  is  a  case  of  alterations  or  repairs,  the  claim 
must  be  filed  in  the  court  of  common  pleas  within  three  months  of  comple- 
tion; in  other  cases  within  six  months.  Where  a  sub-contractor  has  three 
months  within  which  to  file  his  claim  he  must  give  the  owner  written  notice 
and  a  sworn  statement  of  the  claim  at  least  thirty  days  before  such  claim  is 
filed,  and  where  he  has  six  months,  the  notice  and  statement  must  precede 
the  filing  of  the  claim  at  least  forty-five  days.  Scire  facias  must  be  issued 
within  two  years,  and  verdict  rendered  thereon  within  five  years. 


RHODE  ISLAND.  —  Every  building  or  other  improvement  erected  or 
repaired,  by  contract  with  or  consent  of  the  owner,  is  subject  to  a  lien  for  all 
work  done  or  materials  furnished  in  the  construction  or  repair  of  the  same. 
By  Act  of  1906,  contractors  or  sub-contractors  shall  have  lien  for  work  on 
labor  furnished  within  forty  days  next  preceding  time  of  notice  and  within 
ten  days  after  giving  such  notice  shall  record  copy  with  town  clerk  or  re- 
corder of  deeds ;  this  act  repeals  only  acts  inconsistent  herewith.  Persons  fur- 
nishing materials  must  give  notice  to  owner,  and  record  same  in  town  clerk's 
office  within  sixty  days  after  materials  are  placed  on  land. 

To  enforce  lien,  the  claim,  including  an  account  and  description  of 
property,  must  be  filed  in  the  office  of  the  town  clerk  of  town  where  land  is 
situated  within  four  months  after  default  in  any  payment  if  work  is  done  by 
written  contract,  or  within  six  months  after  commencement  of  work  under 
verbal  contract.  A  petition  in  equity  must  be  filed  in  the  clerk's  office  of  the 
supreme  court  within  twenty  days  after  the  filing  of  the  claim. 


SOUTH  CAROLINA. — Any  person  to  whom  a  debt  is  due  for  labor 
performed  or  materials  furnished  and  actually  used  in  the  erection,  altera- 
tion, or  repair  of  any  building  or  structure  on  real  estate,  by  virtue  of  a  con- 
tract with  or  consent  of  the  owner  or  his  agent,  has  a  lien  on  the  buildings 
and  land  for  his  pay.  A  sub-contractor  may  also  have  such  lien  by  notify- 
ing the  owner  and  the  original  contractor  before  furnishing  labor  or  ma- 
terials of  his  intention  to  claim  lien,  but  the  whole  amount  of  such  liens 
must  not  exceed  amount  of  lien  of  original  contractor.  If  the  owner  is  not 
the  contracting  part.v,  he  may  prevent  any  lien  from  attaching  by  giving 
written  notice  that  he  will  not  be  responsible  for  the  debts  of  the  contractor. 
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The  claimant,  within  ninety  days  after  ceasing  to  labor  or  furnish  materials, 
must  file  in  the  office  of  the  register  of  mesne  conveyances  of  the  county  a 
statement  of  his  account,  with  a  description  of  the  property  and  the  owner's 
name.     Suit  must  be  begun  within  six  months  after  ceasing  to  labor. 


SOUTH  DAKOTA. —  Every  person  doing  labor  upon,  or  furnishing 
materials,  machinery,  or  fixtures  for,  any  building  or  other  improvement  on 
land,  by  virtue  of  any  contract  with  the  owner,  or  his  agent,  trustee,  con- 
tractor, or  sub-contractor,  unless  otherwise  secured,  may  have  a  lien  on  the 
land  and  the  buildings,  etc.  Notice  of  lien  must  be  filed  within  four  months 
after  performing  labor  or  furnishing  materials,  and  suit  must  be  commenced 
within  six  years,  or  within  thirty  days  after  demand  by  owner. 


TENNESSEE. — There  is  a  lien  on  any  lot  of  land  upon  which  a  house 
has  been  built  or  repaired,  or  fixtures  or  machinery  furnished  or  erected,  or 
improvement  made  by  special  contract  with  the  owner  or  his  agent  in  favor 
of  all  persons  doing  any  work  or  furnishing  any  materials  on  or  about  the 
same.  If  a  mortgagee  has  written  notice  of  a  contract  to  furnish  such  labor 
and  materials  before  the  work  is  begun  and  fails  to  object  within  ten  days, 
the  lien  will  take  precedence  over  the  mortgage.  The  lien  includes  the  build- 
ings on  the  land,  and  continues  for  one  year  after  completion  of  the  work. 
Sub-contractors  and  workmen  must,  at  the  time  of  beginning  to  work,  give  no- 
tice to  the  owner  of  their  intention  to  claim  a  lien,  or  they  may,  within  thirty 
days  after  building  is  completed,  or  their  contracts  expire,  notifj'  in  writing 
the  owner  that  lien  is  claimed,  and  such  lien  shall  thereupon  have  prece- 
dence over  all  other  liens  for  ninety  days,  providing  statement  be  filed  with 
county  registrar. 


TEXAS.  —  Master-builders,  and  mechanics  of  all  kinds,  contracting  to 
erect  buildings  of  any  description,  have  a  lien  in  the  nature  of  a  mortgage 
on  the  buildings  and  land,  provided  the  contract  is  in  writing,  or,  if  verbal, 
stated  on  oath  and  copy  rendered  to  debtor,  and  recorded  in  the  office  of  the 
clerk  of  the  county  where  the  building  is,  within  four  months  after  debt  has 
accrued.  All  persons  doing  any  work  or  furnishing  any  materials  on  any 
such  building  may,  within  thirty-  days  after  indebtedness  accrues,  if  their 
work  or  materials  are  not  paid  for,  deliver  to  the  owner  a  copy  of  their 
account,  and  he  is  then  authorized  to  retain  enough  to  pay  them  out  of  the 
amount  due  the  contractor.     Mechanics  have  a  lien  on   articles  repaired. 

UTAH. — Any  person  who  furnishes  labor  or  materials  in  the  construc- 
tion or  repair  of  any  building,  structure,  or  improvement  on  land,  or  ia 
working  a  mine,  has  a  lien  thereon,  provided  he  files  with  the  county  re- 
corder within  sixty  days  after  the  completion  of  his  contract,  if  an  original 
contractor,  or  forty  days  after  ceasing  to  labor  or  furnish  materials,  etc.,  if  a 
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sub-contractor,  a  claim,  under  oath,  containing  a  statement  of  his  demand 
after  deducting  all  credits,  name  of  owner  if  known,  and  employer,  the  terms 
of  the  contract,  and  description  of  property.  Suit  for  foreclosure  must  be 
commenced  within  one  year  after  completion  of  contract,  or  suspension  of 
the  work  for  thirty  days. 

VERMONT. —  Wlien  any  contract  is  made,  in  writing  or  otherwise,  for 
the  erection,  repair,  or  alteration  of  any  building,  or  for  furnishing  any 
materials  about  the  same,  the  person  proceeding  under  the  contract  has  a 
lien  on  the  house  and  land,  which  continues  for  three  months  after  payment 
of  the  claim  is  due,  provided  the  clafmant  file  in  the  clerk's  office  of  the  town 
where  the  building  is,  a  memorandum  signed  by  him  showing  his  claim,  and 
commences  an  action  to  enforce  the  same  within  said  three  months.  The 
property  on  which  lien  is  claimed  is  to  be  attached  within  five  months  after 
judgment,  and  copy  of  record  filed  in  town  clerk's  office,  whereupon  lien 
becomes  one  in  nature  of  mortgage,  and  is  foreclosed  as  such.  Sub-contractor 
may  have  similar  lien  not  exceeding  amount  due  jriginal  contractor  by  filing 
lien  and  giving  notice  to  owner.     Mechanics  have  a  lien  on  articles  repaired. 

VIRGINIA. —  All  persons  performing  labor  or  furnishing  materials  for 
the  construction  or  improvement  of  buildings  or  other  structures,  or  repair 
thereon  if  ordered  by  owner  or  his  agent,  have  a  lien  thereon,  and  on  so 
much  land  as  is  necessary  to  the  convenient  use  thereof.  A  general  or  a  sub- 
contractor or  material  man  must,  within  thirty  days  after  completion  of 
building  or  furnishing  materials,  file  in  the  county  clerk's  office  (or,  if  the 
property  be  in  the  city  of  Richmond,  in  the  clerk's  office  of  the  chancery 
court),  a  sworn  statement  of  account,  with  a  description  of  the  property',  and 
claim  a  lien  thereon.  Sub-contractors  or  material  men  must,  also,  within 
thirty  days,  notify  in  writing  the  owner  of  the  property  or  his  agent,  and 
the  ov^ner  will  be  liable  to  the  sub-contractor  or  material  man  for  so  much 
of  his  claim  as  does  not  exceed  the  amount  due  by  the  owner  to  the  general 
contractor  at  the  time  notice  is  given.  Sub-contractor  may,  before  perform- 
ing labor  or  furnishing  materials  to  general  contractor,  give  owner  written 
notice  of  intention  to  claim  lien,  stating  probable  amount,  and  within  thirty 
days  after  structure  is  completed  give  to  owner  and  contractor  a  verified  state- 
ment of  account,  and  owner  shall  thereupon  be  personally  liable  to  extent 
of  amount  then  due  contractor.  Suit  to  enforce  lien  must  be  brought  within 
six    months. 

WASHINGTON. — Mechanics  and  material  men  may  have  liens  on 
buildings  and  lands  on  which  they  stand,  by  filing  notice  thereof,  within 
ninety  days  of  the  completion  of  the  work  of  furnishing  materials,  with  the 
counts-  auditor,  stating  amount  due  above  all  set-offs.  Suit  must  be  brought 
within   eight   months  after  such    filing. 

Lumbermen  may  have  a  similar  lien  on  logs  and  timber  by  filing  notice 
of  lien   in   county  auditor's  office   within   tliirty   days   after   debt  accrued,    and 
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bringing,  suit  thereon  within  eight  months  thereafter.  Farm  laborers  have 
lien  on  crops  if  filed  within  forty  days.  Blacksmiths,  machinists,  wagon 
makers,  boiler  makers,  etc.,  have  a  lien  on  articles  upon  which  they  have 
worked  for  a  period  of  one  year.  Persons  performing  labor  for  any  person 
or  corporation,  in  the  operation  of  any  railway,  canal,  or  transportation 
company,  or  any  wattr,  mining,  or  manufacturing  company,  saw  mill,  etc., 
shall  have  a  lien  upon  the  franchise,  earnings,  and  property  of  such 
person  or  corporation  for  labor  performed  during  the  six  months  preceding 
the  filing  of  his  claim  with  the  county  auditor,  which  must  be  done  within 
ninety  days  after  completion  of  such  labor. 

WEST  VIRGINIA. —  Every  person  who  shall  perform  any  work  or 
labor,  or  furnish  any  materials  in  the  construction,  alteration,  or  repair  of 
any  house,  mill,  or  other  building,  or  appurtenance,  bridge,  or  other  structure, 
by  virtue  of  a  contract  with  the  owner  or  his  agent,  or  with  a  principal  con- 
tractor, has  a  lien  on  the  buildings  and  land  for  his  pay.  He  must,  within 
sixty  days  after  ceasing  to  labor  or  furnish  materials,  file  with  the  clerk  of 
the  court  for  the  county  where  the  property  is  a  true  account  under  oath  of 
the  amount  due,  a  descriptfon  of  the  property,  and  the  owner's  name.  Sub- 
contractors and  workmen  must,  within  thirty-five  days  after  their  employment 
expired,  or  materials  were  furnished,  or  within  ten  days  after  being  notified 
by  the  owner  so  to  do,  give  to  the  owner  an  itemized  account  of  the  amount 
due  them,  and  notice  that  a  lien  is  claimed  therefor.  Such  account  need  not 
be  filed  unless  demanded,  if  sub-contractor,  etc.,  before  commencing  work 
notify  owner  that  a  lien  will  be  claimed.  The  aggregate  of  such  liens  shall 
not  exceed  the  amount  due  to  the  original  contractor  at  the  time  such  notice 
is  given,  provided  contract  is  recorded  in  county  clerk's  office.  Suit  to  en- 
force the  lien  must  be  begun  within  six  months. 

WISCONSIN. —  Every  person  furnishing  labor,  materials,  or  machinery, 
in  the  erection,  construction,  repair,  protection,  or  removal  of  any  building, 
bridge,  water  lot,  wharf,  well,  or  fountain,  fence,  sidewalk,  etc.,  may  have 
a  lien  thereon  to  the  extent  of  forty  acres,  or,  within  the  limits  of  an  incor- 
porated city  or  village,  one  acre.  A  claim  for  lien  must  be  filed  with  the 
clerk  of  the  circuit  court  within  six  months  from  the  date  of  the  last  charge, 
and  action  brought  within  one  year  from  such  date,  unless,  within  thirty  days 
before  the  expiration  of  the  year,  the  time  is  extended  for  another  year,  by 
annexing  to  the  claim  on  file  an  affidavit  showing  the  interest  of  the  claim- 
ant in  the  property  by  virtue  of  such  Hen. 

Sub-contractors  and  employers  have  a  similar  lien  to  the  extent  of 
amount  due  from  owner  to  contractor,  if  notice  is  given  to  owner  within 
sixty  days  after  the  last  charge,  and  claim  of  lien  filed  within  six  months. 

WYOMING. — Any  person  performing  labor  or  furnishing  materials, 
fixtures,  or  machinery  for  any  building,  erection,  or  improvement  on  land 
or  for  repairing  the  same,  may  have  a  lien  on  the  land  to  the  extent  of  one 
acre,  or,  if  in  a  city,  town,  or  village,  on  the  lot  on  which  the  building 
is  situated.  Every  original  contractor  within  four  months,  and  every  sub- 
contractor, journeyman,  or  laborer  within  ninety  days,  after  indebtedness 
accrues,  must  file  with  the  register  of  deeds  of  the  county  an  account,  under 
oath,   of   the    amount    due    after    allowing    for   credits,    a    description   of   the 
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property,  and  name  of  owner  and  contractor,  if  known;  but  original  con- 
tractors cannot  file  lien  until  sixty  days  after  completion  of  contract. 
Persons  other  than  original  contractors  must,  ten  days  before  filing  lien, 
gfive  written  notice  of  the  claim  and  amount  thereof,  proceedings  to  fore- 
dose  lien  must  be  begun  within  six  months. 


776  THE  DISPOSAL  OF  PROPERTY  BY  WILL. 

CHAPTER  XXXVII. 

OF  THE  DISPOSAL  OF  PROPERTY  BY  WILL. 


SECTION  I. 

OF    WILLS. 

Few  persons  are  aware  how  very  difficult  it  is  to  make  an 
unobjectionable  will.  There  is  nothing  one  can  do,  in  reference 
to  which  it  is  more  certain  that  he  needs  legal  advice,  and  that 
of  a  trustworthy  kind.  Eminent  lawyers,  not  practised  in  this 
peculiar  branch  of  the  law,  have  often  failed  in  making  their 
own  wills,  both  in  England  and  in  this  country.  And  there  are 
seldom  blank  forms  for  wills  printed  and  sold,  as  there  are  for 
deeds  and  leases.  Nevertheless,  it  may  happen  that  one  is  called 
upon  to  make  his  own  will,  or  a  will  for  his  neighbor,  under 
circumstances  which  do  not  admit  of  delay  ;  or  he  may  have 
some  interest  in  the  will  of  a  deceased  person,  and  questions 
may  have  arisen,  which  some  knowledge  of  legal  principles  will 
answer.  We  shall  try  to  state  here  what  may  be  of  use  in  such 
cases  ;  and  shall  append  a  form  for  a  will. 

Any  person  of  sound  mind  and  proper  age  may  make  a  will. 
A  married  woman  cannot,  unless  in  relation  to  trust  property, 
whereof  the  trust  or  marriage  settlement  reserves  to  her  this 
power ;  or  the  statute  law  of  her  State  gives  it,  as  is  the  case  now 
in  many  States. 

One  must  be  of  full  age  in  order  to  devise  real  estate.  But 
in  most  of  our  States  minors  may  bequeath  personal  property ; 
and  a  frequent  limitation  of  the  age  for  such  bequest  is  eighteen 
years  for  males,  and  sixteen  years  for  females. 

The  testator  should  say  distinctly,  in  the  beginning  of  the 
instrument,  that  it  is  his  last  will.  If  he  has  made  other  wills, 
it  is  usual  and  well  to  say,  "  hereby  revoking  all  former  wills  ; " 
but  the  law  gives  effect  to  a  last  will  always. 

It  should  close  with  the  words  of  attestation  :  "  In  witness 
whereof,  I  have  hereunto  signed  and  sealed  this  instrument,  and 
published  and   declared  'the  same  as  and   for  my  last  will,  at 
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on  this  day  of  ."     Then 

should  follow  the  signature  and  seal ;  for  this  latter,  although 
not  always  required  by  law,  is  usually  and  properly  affixed. 

The  witnessing  part  is  very  material.  The  requirements  in 
the  different  States  are  not  precisely  alike  ;  but  they  are  all  in- 
tended to  secure  such  attestation  ^s  will  leave  the  fact  of  the 
execution  of  the  will,  and  its  publication  as  such,  beyond  doubt. 
In  a  very  few  States,  it  is  enough  if  the  signature  be  proved  by 
credible  witnesses,  although  there  be  no  witnesses  who  sub- 
scribed their  names  to  the  will.  In  many,  two  subscribing  wit- 
nesses are  enough.  It  is  so  in  the  provinces  of  the  Dominion 
of  Canada,  generally.  But  in  some  States  it  is  necessary,  and 
in  all  I  recommend,  that  the  testator  should  ask  three  disinter- 
ested persons  to  witness  this  will  ;  and  should  then,  in  their 
presence,  sign  and  seal  it,  and  declare  it  to  be  his  will ;  and 
they  should  then,  each  in  the  presence  of  the  testator  and  of 
the  other  witnesses,  sign  their  names  as  witnesses.  See  the 
Abstracts  at  the  close  of  this  chapter. 

Each  should  see  the  execution  which  he  says  he  witnesses ; 
and  the  signing  by  the  witnesses  should  all  be  seen  by  the  testa- 
tor ;  but  the  law  is  satisfied  if  the  thing  is  done  near  the  testa- 
tor, and  where  he  can  see  if  he  chooses  to  look.  If  the  testator 
is  too  feeble  to  write  his  name,  let  him  make  his  mark  ;  and  for 
this  purpose  any  mark  is  enough,  although  a  cross  is  commonly 
made.  So,  if  a  witness  cannot  write  his  name,  he  may  make 
his  mark  ;  but  this  should  be  avoided  if  possible. 

Over  the  witnesses'  names  should  be  written  their  attesta- 
tion ;  and  any  alteration  in  the  will  should  be  noticed.  If  the 
attestation  be  in  the  following  words,  it  will  be  safe  in  any  part 
of  this  country  : 

"At  on  this  day  of  the  above- 

named  signed  and  sealed  this  instrument,  and  pub- 

lished and  declared  the  same  as  and  for  his  last  will ;  and  we,  in 
his  presence,  and  at  his  request,  and  in  the  presence  of  each 
other,  have  hereunto  subscribed  our  names  as  witnesses." 

Witnesses  should  be  selected  with  care,  where  that  is  possi- 
ble ;  for  if  any  question  arises  about  the  testator's  sanity,  or 
anything  of  the  kind,  their  evidence  is  first  to  be  taken,  and  is 
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very  important.  But  any  persons  competent  to  do  ordinary 
acts  of  business  may  be  witnesses.  Nor  do  the  usual  qualifio 
tions  for  business  apply.  Thus,  married  women  and  minors  may 
be  witnesses  of  wills.  But  no  person  should  be  called  upon  to 
witness  a  will  who  is  a  legatee,  or  an  executor,  or  otherwise 
interested  in  the  will.  If  sugh  a  person  were  a  witness,  it  might 
not  avoid  the  will ;  but  a  legatee  would  lose  or  be  obliged  to 
renounce  his  legacy  ;  and,  generally,  it  might  lead  to  unintended 
results.  What  was  said  in  relation  to  deeds,  of  witnesses  remem- 
bering, etc.,  or  proof  of  handwriting  in  case  of  their  death  or 
absence,  is  true  also  of  wills. 

As  to  the  body  of  the  will,  the  testator  must  express  his  wishes 
as  clearly  and  accurately  as  possible ;  and,  unless  he  has  good 
legal  advice,  he  should  make  the  disposition  of  his  property  as 
simple  as  possible. 

The  word  "  bequeath  "  applies,  properly,  to  personal  estate 
only  ;  the  word  "devise,"  to  real  estate  only.  It  is  safe  enough 
to  begin,  "  I  give,  bequeath,  and  devise  my  estate  and  property, 
as  follows  :  that  is  to  say," — and  then  go  on  and  tell  what 
shall  be  done  with  this  and  that  piece  of  property,  or  sum  o£ 
money. 

Words  of  inheritance  should  be  added  to  any  devise  of  land 
(if  not  intended  for  the  life  of  the  devisee  only),  as  was  said  in 
reference  to  deeds  ;  although  they  are  not  required  in  wills  so 
peremptorily  as  in  deeds.  The  words  of  inheritance  are, — To 
A  B  "and  his  heirs." 

If  it  is  intended,  as  usually  is  the  case,  that  the  will  should 
apply  to  all  the  real  estate  possessed  by  the  testator  at  the  time 
of  his  death,  although  purchased  after  the  will  is  made,  there 
should  be  a  clause  expressing  this  intention. 

If  children  are  not  provided  for  in  a  will,  the  law  sometimes 
presumes  they  were  forgotten  ;  and  it  gives  to  any  such  child 
the  same  share  as  if  there  were  no  will,  unless  the  omission  is 
explained  in  the  will,  or  by  evidence,  and  shown  to  have  been 
intentional.  If  the  child  were  provided  for  in  the  lifetime  of  the 
father,  the  law,  generally,  would  not  presume  that  the  child  was 
forgotten  ;  it  is  best,  however,  to  guard  against  any  question  of 
the  kind,  by  saying  that  the  omission  to  give  to  the  child  any- 
thing is  intentional. 
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A  testator  should  always  name  his  executors ;  but  the  will 
is  perfectly  good  without  any  executor  being  named,  for  the 
court  of  probate  will  appoint  an  "administrator  with  the  will 
annexed." 

If  the  testator  desires  that  his  executor  or  trustee  should  not 
give  bonds,  he  should  say  so  distinctly  in  his  will. 

Nuncupative  wills  are  wills  made  by  word  of  mouth. 

Olographic  wills  are  wills  written  entirely  by  the  testator's 
hand. 

In  the  provinces  of  the  Dominion  of  Canada,  generally  the 
laws  as  to  the  construction,  effect,  and  execution  of  a  will  are 
the  same  as  in  the  United  States  :  the  principal  difference  being 
that,  in  the  Province  of  Quebec,  the  French  rule  prevails,  and 
an  olograph  will  is  valid  without  witnesses. 

SECTION  II. 

CODICILS. 

A  CODTCTL  IS  a  little  additional  will.  That  is,  it  is  a  testa- 
mentary disposition,  not  revoking  the  former  will,  but  varying 
it  in  some  way,  or  making  changes  in  it.  There  can  be  but  one 
will,  and  that  the  last ;  but  there  may  be  any  number  of  codi- 
cils, all  valid.  The  changes  made  by  a  codicil  in  a  will,  or  in 
former  codicils,  should  be  very  distinctly  stated  ;  and  some  words 
like  these  should  be  used :  "  I  hereby  expressly  confirm  my 
former  will,  dated  excepting  so  far  as  the  disposi- 

tion of  my  property  is  changed  by  this  codicil."  And  the  cod- 
icil should  be  called,  at  the  beginning  and  end,  a  codicil,  and 
executed  and  witnessed  in  the  same  manner  as  a  will. 

If  a  codicil  gives  one  a  legacy,  who  has  already  one  by  the 
will,  the  codicil  should  state  whether  it  gives  the  second  legacy 
instead  of  the  first,  or  in  addition  to  it.  And  if  advances  are 
made  to  a  child  during  life,  there  should  be  an  indorsement  on 
the  will  (but  a  statement  in  the  will  or  codicil  would  be  better), 
stating  whether  these  advances  are  to  be  charged  to  him,  and  in 
what  way,  whether  with  interest,  etc. 


78o 


THE  DISPOSAL  OF  PROPERTY  BY  WILL. 


SECTION  III. 


REVOCATION  OF    WILLS. 


The  law  concerning  the  revocation  of  a  will  is  quite  nice 
and  technical.  A  codicil,  we  have  seen,  does  not  revoke,  and  a 
new  will  does.  So  might  tearing  off  the  name  ;  but  then  the 
question  might  come,  who  tore  it  off  .-•  It  is  better  to  leave  nei- 
ther this  nor  any  other  question  :  and  therefore  to  destroy  a 
will  which  it  is  intended  to  revoke.  If  the  will  is  out  of  the 
testator's  reach  and  power,  and  so  cannot  be  destroyed,  it  would 
be  best  to  make  a  new  will,  revoking  the  old  one  ;  which  any  tes- 
tator can  always  do. 

A  will  is  revoked  by  the  operation  of  law,  if  the  testator 
afterwards  marry  and  have  a  child.  If  the  testator,  after  this, 
intends  that  his  will  shall  take  effect,  he  should  expressly  con- 
firm it ;  and  the  correct  way  to  do  this  would  be  by  making  a 
new  will.  If  he  leaves  anything  to  his  wife,  and  intends  that 
she  should  have  it  instead  of  dower,  or  of  the  additional  rights 
which  recent  statutes  in  some  of  the  States  have  given  her,  he 
should  say  so.  And  then  she  will  not  have  both,  but  may 
choose  between  the  provision  of  the  law  and  that  of  the  will, 
taking  whichever  she  prefers,  and  leaving  the  other. 

For  the  rights  of  the  wife  or  widow  in  the  several  States,  1 
refer  back  to  the  abstract  of  the  statutes  of  the  several  States, 
In  Chapter  V. 

Annexed  to  this  chapter  is  an  abstract  of  the  laws  of  all  the 
States  relating  to  wills. 

It  is  impossible  to  do  more  than  to  give  such  forms  and 
rules  as  will  be  applicable  to  all  wills,  and  enable  any  person  to 
draw  a  simple  will  with  safety.  No  one  can  express  accurately 
provisions  for  trust  estates,  remainders,  executory  devises,  etc., 
without  knowing  the  law  on  these  subjects, — and  this  is  an 
extensive  and  difficult  department  of  the  law.  All  that  is 
necessary,  and  may  be  relied  upon  as  generally  sufficient,  is  as 
follows : 
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(267.) 
Form  of  a  "Will. 

I,  of  {place and  occupation),  make  this  my  last  will.     I  give, 

devise,  bequeath  my  estate  and  property,  real  and  personal,  as  follows,  that 
is  to  say : 

Then  follow  all  the  provisions  and  disposition  of  property 
which  the  testator  intends,  stated  fully,  plainly,  and  as  accu- 
rately as  possible,  paying  due  regard  to  the  rules  and  prin- 
ciples laid  down  in  the  chapter  of  this  book  on  this  subject. 
And  if  these  provisions  are  carefully  presented  in  distinct  and 
intelligible  language,  the  courts  will  generally  supply  whatever 
of  technicality  is  wanting.  Then  follows,  first,  the  appoint- 
ment of  an  executor,  and  then  the  execution,  and  finally  the 
declaration  of  the  witnesses,  thus  : 

I  Zi'p'gomi  {name,  residence,  and  occtipaiion)  executor  {or  executors  if  more 
than  one  be  desired)  of  this  my  will. 

In  witness  whereof,  I  have  signed  and  sealed  and  published  and  declared 
this  instrument  as  my  will,  at  {place),  on  {date). 

(Signattire.)     {Seal.) 

The  said  at  said  {place),  on   said  {Jay),  signed  and  sealed  this 

instrument,   ancj  published  and  declared  the  same  as  and  for  his  last  will  in  our 
presence.      And  we,  at  bis  request,  and  in  his  presence,  and  in  the  presence  oi 
each  other,  have  hereunto  written  our  names  as  subscribing  witnesses. 
{Here  /Mow  tfu  names  of  three  witnesses  J) 

A  codicil  should  be  written  thus : 

I,  of  (place  and  occupation),  do  make  this  my  codicil,  hereby 

confirming  my  last  will  made  on  the  {date  of  the  will),  and  all  my  former 
codicils  {if  there  be  any),  so  far  as  this  codicil  is  consistent  therewith  ;  and 
do  hereby — 

Then  follows  whatever  disposition  the  testator  chooses  to 
makft,  stating  and  describing  it  as  he  would  if  it  were  a  will, 
and  executing  it,  and  having  it  attested  in  the  same  manner  as 
if  it  were  a  will,  excepting  that,  instead  of  calling  it  a  will, 
wherever  that  word  occurs,  he  says,  "codicil"  instead  of  "will." 
If  he  gives  in  his  will  or  codicil  a  legacy  to  a  woman,  it  is 
generally  best  to  add  "this  legacy  (or  bequest)  to  be  for  her 
sole  and  separate  use,  independent  of  her  husband,  at  all  times. 
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(268.) 
Copy  of  a  fuller  Form  of  a  "Will. 

Be  it  B«inembered,  That  I,  of  the  city  of  Jn  th« 

State  of  Esquire,  do  make  this  my  last  will  and  testament,  in 

manner  following.     That  is  to  say, — 

I  order  and  direct  that  all  my  just  debts  shall  be  paid  with  convenient 
speed 

I  give  unto  Mr.  of  said  city,  merchant,  the  amount  of  monevg 

due  and  owing  from  him  to  me,  according  to  the  tenor  and  effect  of  four 
promissory  notes  signed  by  him,  viz:  one  dated  October  16,  1819,  for  ninety- 
six  hundred  and  eighty  dollars  ;  one  dated  August  9,  1822,  for  five  thousand 
dollars;  another  dated  August  9,  1822,  for  forty-five  hundred  and  fifty-eight 
y^^^o  dollars  ;  and  another  dated  August  15.  1822,  for  fifty-six  hundred  dollars  : 
and  I  order  said  four  notes  to  be  cancelled. 

To  the  wife  of  said  I  give  an  annuity  of  six  hundred 

dollars,  to  be  paid  her  in  two  equal  and  half-yearly  payments  of  three 
hundred  dollars  each. 

It  is  my  will,  and  I  order  and  direct  that  a  trust  fund  of  ten  thousand 
dollars  shall  be  raised  out  of  my  estate  and  invested  at  interest,  the  income 
and  produce  of  which  trust  fund  I  give  unto  of 

single  woman,  to  be  paid  to  her  half-yearly,  during  her  natural  life.  And  at 
the  decease  of  the  said  the  principal  sum  or  trust  fund  shall  be 

paid  to  and  among  such  person  and  persons  in  such  shares  and  portions  as 
she,  the  said  by  any  writing  by  her  signed  in  the  presence  of  two 

or  more  credible  witnesses,  shall  give,  direct,  and  appoint.  And  in  default 
of  such  appointment,  then  said  trust  fund,  or  principal  sum  shall  go,  as  the 
residue  of  my  estate,  to  the  residuary  legatee  hereinafter  named. 

I  also  direct  that  another  trust  fund  of  ten  thousand  dollars  shall  be 
raised  out  of  my  estate  and  invested  at  interest.  And  I  give  the  interest 
and  produce  of  this  trust  fund,  when  and  as  it  accrues,  unto  the 

wife  of  .     It  is  my  will  that  the  income  of  this  fund,  or  principal 

sum  shall,  during  the  natural  life  of  said  either  be  paid  into  her 

proper  hand,  or  upon  her  order  or  receipt,  signed  by  her  alone,  notwithstand- 
ing her  coverture.  And  1  declare  that  neither  the  principal  nor  income  of 
this  fund  shall  be  subject  to  the  control,  debts,  or  engagements  of  tlie 
present  or  any  future  husband  of  said  the  same  being  intended 

for  her  sole  and  separate  use. 

At  the  decease  of  said  I  give  said  principal  snm  or  trust  fund 

to  the  issue  of  said  and  in  default  thereof  to  such  other  person 

or  persons  as  she,  by  a  last  will,  or  any  writing  in  the  nature  of  a  last  will, 
shall  give,  direct,  or  appoint  the  same  ;  and  in  default  of  such  appointment, 
it  is  my  will  that  said  trust  fund  or  principal  sum  shall  be  disposed  of  and 
pass  as  part  of  the  residue  of  my  estate. 

I  give  to  an  annuity  of  three  hundred  dollars,  to  be  paid  by 

two  equal  sums  to  said  half-yearly,  during  her  natural  lij^ 
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To  of  in  the  County  of  widow,  I  g^ve 

an  annuity  of  one  hundred  dollars,  to  be  paid  her,  during  life,  in  quarter- 
yearly  payments. 

I  also  give  unto  of  in  tlie  County  of 

widow,  an  annuity  of  two  hundred  dollars,  to  be  paid  in  quarter-yearly  pay- 
ments during  her  life. 

I  order  my  executor,  lureinafter  named,  to  pay  of 

either  In  money,  or  such  articles  as  his  comfortable  maintenance  may  require, 
fifty  dollars  annually  during  his  life,  at  such  times  as  said  executor  shall 
think  proper. 

To  wife  of  of  I  give  an  annuity  of 

one  hundred  dollars,  to  be  paid  during  her  life  quarterly. 

To  wife  of  of  1  give  three  hundred 

dollars,  and  direct  three  notes,  held  by  me,  signed  by  her  imsband,  for  one 
hundred  dollars  each,  to  be  cancelled. 

To  wife  of  of  there  shall  be  paid  in 

money,  or  delivered  in  articles  necessary  for  her  support,  at  the  discretion 
of  the  executor  of  this  my  will,  one  hundred  and  fifty  dollars  annually,  dur- 
ing her  life,  at  such  time  and  in  such  portions  as  he  shall  choose. 

I  give  to  son  of  one  thousand  dollars,  and  order 

that  he  shall  be  charged  with  such  amount  of  moneys  as  he  shall  be  my 
debtor  for,  upon  promissory  notes,  at  my  decease. 

I  devise  the  wood-lot  in  which  I  bought  of  one 

to  wife  of  above  named,  to  hold  to  her  for  life,  the 

remainder  I  give  to  the  child  or  children  of  said  who  shall  sur- 

rive  her,  his,  her,  or  their  heirs  for  ever. 

If  shall  be  a  member  of  my  family  at  the  time  of  my  decease, 

«he  shall  and  may  continue  to  reside  in  my  dwelling-house  and  participate 
in  the  use  of  the  stores  and  furniture,  in  common  with  others  of  my  family, 
for  the  term  of  six  months  thereafter. 

It  is  my  will  that  a  debt  of  three  hundred  and  thirty-two  dollars,  due  me 
from  of  shall  be  cancelled. 

To  each  of  those  of  the  following  named  persons  who  shall  be  in  my 
•ervice  at  the  time  of  my  decease,  I  give  one  hundred  dollars,  viz: 

My  will  is  that  all  annuities  hereinbefore  given  shall  take  date  from  the 
ctay  of  the  probate  of  this  will  ;  and  all  legacies,  not  annuities,  shall  be  paid 
within  eight  months  from  the  same  period. 

It  is  my  will  that  all  the  capital  or  principal  sums  which  shall  be  requisite 
t>  yield  the  several  annuities  above  mentioned  may,  by  my  executor,  be  paid 
10  to  be  held  and  managed  by  said  corporation  as  trustees  under 

this  will :  or,  if  the  said  executor  and  the  parties  beneficially  interested 
therein  shall  so  elect,  said  capital  or  principal  sums,  or  any  of  them,  may  be 
placed  in  the  hands  of  such  trustee  or  trustees  as  shall,  upon  application  to 
the  Supreme  Court  of  sitting  in  chancery,  be  appointed  to  receive 

the  same,  and  perform  this,  my  wiU,  in  that  behalf. 
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I  hereby  authorize  and  empower  whoever  shall  assume  the  execution  of 
this  will,  to  make  sale  of,  and  convey  any  parcel  or  parcels  of  real  estate, 
of  which  I  may  die  seized,  for  the  purpose  of  raising  any  and  all  such  sums 
of  money  as  shall  be  required  for  the  trust  funds,  annuities,  and  legacies 
hereinbefore  directed  to  be  created,  given,  and  bequeathed.  All  such  sales 
shall  be  made  by  public  vendue,  after  notice  thereof  shall  have  been  given 
in  two  or  more  newspapers  printed  in  the  city  of  for  the  term  of 

fourteen  days  at  least  prior  to  such  sales  being  made. 

All  the  residue  of  my  estate,  real,  personal,  and  mixed,  wheresoever  it 
may  be  found,  and  of  whatsoever  it  may  consist,  I  give  and  devise  unto 
to  hold  to  him  and  his  heirs  forever. 

I  hereby  revoke  all  wills  by  me  heretofore  made,  and  constitute  the  said 
executor  of  this  my  last  v  ill. 

In  Witness  "Whereof,  I,  the  above-named  testator,  have  hereunto  set 
my  hand  and  seal,  this  twenty-sixth  day  of  in  the  year  of  our  Lord 

eighteen  hundred  and 

[L.S.] 

Then  and  there  signed,  sealed,  and  published  by  the  testator, 

as  and  for  his  last  will,  in  the  presence  of  us,  who,  at  his  request,  in  his 
presence,  and  in  presence  of  each  other,  have  hereto  set  our  names  as  witr 
nesses. 
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ALABAMA.— Every  person  of  full  age  and  sound  mind  may  make  a. 
will.  It  must  be  in  writing,  signed  by  the  testator,  attested  by  at  least  two 
witnesses  in  the  presence  of  the  testator.  Persons  of  the  age  of  eighteen 
may  dispose  of  personal  property  by  will. 

ALASKA, — Persons  of  full  age  and  of  sound  mind  may  make  a  will 
disposing  of  real  and  personal  property.  It  must  be  in  writing,  signed  by  the 
testator,  or  at  his  direction  and  in  his  presence,  and  attested  by  two  com- 
petent witnesses  subscribing  their  names  in  the  testator's  presence. 

ARIZONA.— Every  person  of  fuU  age  or  married  may  make  a  will.  It 
must  be  in  writing,  signed  by  the  testator  and  attested  and  subscribed  in  his 
presence  by  two  or  more  witnesses.  If  wholly  written  by  the  testator  no 
witnesses  are  necessary. 
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ARKANSAS.  —  Every  person  over  twenty-one  years  of  age  may  de- 
vise real  and  personal  property,  and  persons  over  eighteen  may  bequeath  per- 
sonal property.  The  testator  must  subscribe  his  name  at  the  end  of  the  will, 
in  the  presence  of  two  witnesses  or  shall  acknowledge  to  them  it  was  so  sub- 
scribed and  shall  declare  it  to  be  his  will,  and  the  witnesses  must  sign  at 
the  request  of  the  testator.  When  the  entire  body  and  signature  of  the  will 
a/e  in  the  handwriting  of  the  testator  it  may  be  proved  by  the  evidence  of 
three  witnesses  to  the  handwriting  and  signature  without  subscribing  wit- 
nesses. 

CALIFORNIA.  —  Every  person  over  the  age  of  eighteen,  of  sound 
mind,  may  dispose  of  propert}-,  real  or  personal,  by  will.  Wills,  unless  hol- 
ographic, must  be  subscribed  at  the  end  by  the  testator,  or  some  person  in  his 
presence,  and  by  his  direction,  and  must  be  attested  by  two  witnesses  to  whom 
the  testator  declares  it  to  be  his  will  in  the  presence  of,  and  at  the  request 
of,  the  testator,  and  in  the  presence  of  each  other.  Bequest  for  charitable  pur- 
poses must  be  made  at  least  thirty  days  before  death  of  testator  and  cannot 
exceed  one-third  of  estate  if  he  leave  legal  h«irs. 

COLORADO. — Every  person  twenty-one  years  of  age  if  a  male,  or 
eighteen  years  if  a  female,  may  dispose  of  property,  real  or  personal,  by 
will,  and  persons  seventeen  years  of  age  may  dispose  of  personal  estate. 
All  wills  must  be  in  writing,  signed  by  the  testator  or  some  one  in  his 
presence,  at  his  request,  and  attested  in  his  presence  by  two  or  more  credible 
witnesses. 

CONNECTICUT. — Every  person  eighteen  years  of  age,  or  more,  and 
of  sound  mind,  may  make  a  will,  and  ever\'  devise  passes  the  whole  title  un- 
less clearly  limited;  the  will  must  be  in  writing,  signed  by  the  testator,  and 
attested  by  three  witnesses  in  his  presence,  and  in  the  presence  of  each  other. 

DELAWARE.  — Any  person  of  the  age  of  twenty-one  years,  and  of 
sound  mind,  may  make  a  will.  The  will  must  be  in  writing,  signed  by  the 
testator,   attested   and   subscribed   in   his   presence   by   two  credible   witnesses. 

"district  OF  COLUMBIA.— Any  person  twenty-one  years  of 
age  if  a  male,  or  eighteen  if  a  female,  and  of  sound  mind,  may  make  a  will. 
All  wills,  unless  holographic,  must  be  signed  by  the  testator  and  attested  and 
subscribed  in  his  presence  by  two  credible  witnesses.  Nuncupative  wills 
require  two  witnesses  and  must  be  reduced  to  writing  within  ten  days. 

FLORIDA.  —  Every  person  of  the  age  of  twenty-one  years,  and  of 
sound  mind,  may  make  a  will,  anJ  such  will  must  be  signed  by  the  testator, 
or  by  some  one  in  his  or  her  presence  and  by  his  or  her  direction,  and  at- 
tested and  subscribed  in  his  or  her  presence,  by  two  or  more  witnesses.  Nun- 
cupative wills  must  be  proved  by  three  witnesses  preawit. 

GEORGIA. — Persons   of  fourteen   years   of   age  and   soHnd   mind   may 

make   a   will.     A   married   woman   may  make   a   will  of  her  separate   estate. 

Wills  must  be   in   writing,  signed  by  the  te!»tator,  or  by  some   person   in   his 

presence,  and  by  his  express  direction,  and  attested  and  subscribed  in  his 
presence  by  at  least  three  competent  witnesses. 

m 
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IDAHO.  -  All)-  person  of  the  age  of  eighteen  may  make  a  will.  I":  must 
be  signed  by  the  testator  in  the  presence  of  two  witnesses,  who  must  sign  in 
tlie  presence  of  each  other,  unless  the  will   be  nuncupative  or  holographic. 

ILLINOIS.  —  Any  male  of  twenty-one  years,  or  female  of  eighteen 
years,  of  sound  mind  and  memory,  may  make  a  will.  It  must  be  in  writing, 
signed  by  the  testator,  or  by  some  one  in  his  presence,  and  by  his  direction, 
and  attested  by  two  or  more  credible  disinterested  witnesses  in  the  presence 
of    the    testator. 

INDIANA.  —  All  persons,  twent\-one  years  of  age  and  of  sound  mind, 
may  make  a  will  and  devise  entire  estate  saving  provision  for  widow.  The 
will  must  be  in  writing,  signed  by  the  testator,  or  in  his  presence,  and  by  his 
direction,  and  attested  and  subscribed  in  his  presence  by  two  or  mor€  compe- 
tent  witnesses. 

INDIAN  TERRITORY. —  All  persons  of  full  age  may  make  a  will 
of  both  realty  and  personalty.  Persons  eighteen  jears  of  age  may  devise 
roods  and  chattels.  A  will  must  be  subscribed  by  the  testator,  or  by  his  di- 
rection, or  acknowledged  by  him  to  be  his  will,  in  the  presence  of  two  wit- 
r.'^sses  each  of  whom  shall  at  his  request  subscribe  as  witnesses. 

IOWA.  — •  Testator  must  be  of  full  age  and  sound  mind.  Personal 
property  to  the  value  of  three  hundred  dollars  may  be  bequeathed  by  a  ver- 
bal (nuncupative)  will,  attested  by  two  competent  witnesses.  All  other 
"vills  must  be  in  writing,  witnessed  by  two  competent  witnesses,  and  signed  by 
the  testator,  or  by  some  one  in  his  presence,  and  by  his  express  direction. 

KANSAS.  —  Any  person  of  full  age,  of  sound  mind,  ma}'  make  a  will, 
■t  must  be  in  writing  signed  at  the  end  by  the  testator,  or  by  some  one  in  his 
Jrc-^^ence,  and  by  his  direction,  and  it  must  be  attested  in  the  presence  of  the 
estator  by  two  or  more  competent  -witnesses,  who  saw  the  testator  sign,  or 
leard   him    acknowledge   the   will    for   his   last   will    and    testament. 

KENTUCKY. — The  testator  must  be  of  sound  mind,  and  not  under 
twenty-one  }ears  of  age.  Will  must  be  in  writing,  signed  by  the  testator,  or 
some  one  for  him,  and,  if  not  wholly  written  by  himself,  must  be  subscribed 
&r  acknov.ledged  in  iLe  pre  ence  of  at  least  two  credible  witnesses,  who  must 
sign  in  the  presence  of  the  testator. 

LOUISIANA. — Wills  are  of  t'.iree  kinds:  i.  Nuncupative,  or  open 
testamer's.  2.  Mystic,  or  sealed  testaments.  3.  Holographic  testaments. 
Nuncupa  ive  testaments,  by  public  act,  must  be  received  by  a  notary  public 
in  the  p  esencc  of  three  witnes..es,  residing  where  the  will  is  executed,  or 
five  witnesses  not  residing  in  such  place.  It  must  be  dictated  by  the  testator, 
and  written  by  the  notary  as  dictated,  then  read  to  the  testator  in  the  presence 
of  the  witnesses,  and  signed  by  the  testator,  and  attested  by  all  the  witnesses. 
Nuncupative  testaments,  by  private  act,  must  be  written  by  the  testator  him- 
self, or  from  his  dictation,  in  tl.e  presence  of  five  witnesses  residing  in  the 
plare  \vhere  the  v."'ll  was  made,  or  seven  not  residing  in  such  place,  or  it  is 
sufficient  if  the  testator  presents  the  paper,  on  which  h.e  has  written  the  will, 
declaring  that  the  paper  contains  his  will.  In  country  places  three  resident, 
c-  five  non-re?ident  witnesses  will  he  sufficient  if  a  larger  number  cannot  be 
obtained.  It  must  be  read  by  the  testator  to  the  witnesses  and  signed  by 
te-tatcr  and  all  the  witnesses.  Mystic,  or  sealed  instruments,  are  made  as 
follows:  The  testator  must  sign  his  dispositions,  and  the  paper  then  closed 
a.iJ    sealed.     He    sl.all    then    present    it    thus   closed    to    a    notary    public    and 
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three  witnesses  and  declare  it  to  be  his  last  will  and  testament  in  their 
presence.  The  notary  must  then  draw  up  the  act  of  superscription  on  the 
same  paper  or  envelope,  and  sign  it  together  with  the  testator  and  the  wit- 
nesses. Holographic  wills  are  entirely  written,  dated,  and  signed  by  the 
testator  himself.  No  woman  or  male  child  under  sixteen  years  of  age  can 
be  a  witness.     Any  person  over  the  age  of  sixteen  may  make   a  will. 

MAINE.  — The  testator  must  be  of  sound  mind,  and  twenty-one  years 
of  age,  and  the  will  must  be  signed  by  the  testator,  or  some  one  in  his  pres- 
ence, and  at  his  recjuest,  and  subscribed  in  his  presence  by  three  credible 
witnesses,    not    interested    in    the    will. 

MARYLAND. — Every  person  of  twenty-one  years  of  age  if  a  male,  or 

eighteen  years  if  a  female,  may  make  a  will.  The  will  must  be  in  writing, 
signed  by  the  testator  or  some  one  in  his  presence,  and  by  his  express  direc- 
tion, and  attested  and  subscribed  in  his  presence  by  two  or  more  credible 
witnesses. 

,  MASSACHUSETTS.  —  Every  person  of  full  age  and  sound  mind  may 
make  a  will,  which  must  be  in  writing,  signed  by  the  testator  or  by  some  one 
in  his  presence  and  by  his  direction  and  attested  and  subscribed  in  his 
presence  and  in  the  presence  of  each  other  by  three  or  more  competent 
witnesses  to  whom  the  testator  has  declared  it  to  be  his  will.  Husband 
deserted  by  wife  or  living  apart  for  justifiable  cause  may  (after  hearing  in 
Probate  Court  and  decree)   make  will  as  if  unmarried. 

MICHIGAN.  —  The  testator  must  be  of  full  age  and  sound  mind.  A 
devise  passes  the  whole  interest,  unless  specially  limited.  The  will  must  be 
in  writing,  signed  by  the  testator,  or  some  one  in  his  presence,  and  by  his  di- 
rection, and  attested  and  subscribed  in  his  presence  by  two  or  more  competent 
witnesses  who  are  disinterested. 

MINNESOTA.  —  The  requirements  of  a  will  are  the  same  as  in 
Michigan. 

MISSISSIPPI.  —  The  testator  must  be  twenty-one  years  old,  whether 
male  or  female,  and  of  sound  mind.  The  will  must  be  signed  by  the  testa- 
tor, or  some  one  in  his  presence,  and  by  his  direction,  and,  if  not  holographic, 
attested  by  two  credible  witnesses,  who  sign  in  presence  of  the  testator. 

MISSOURI. —  Males  of  eighteen  years  of  age  may  make  will  of  per- 
sonal property;  and  of  twenty-one,  of  both  real  and  personal  estate.  Fe- 
males of  eighteen  may  make  will  of  both  real  and  personal  estate.  The 
will  must  be  in  writing,  signed  by  the  testator,  or  some  one  by  his  direction, 
in  his  presence,  and  attested  by  two  or  more  competent  witnesses,  who  sign 
in  the  presence  of  the  testator. 

MONTANA. —  Every  person,  over  the  age  of  eighteen,  and  of  sound 
mind,  may  dispose  of  property,  real  or  personal,  by  will.  The  will  must  be 
signed  by  the  testator,  or  by  some  person  in  his  presence,  and  by  his  express 
direction,  and  attested  and  subscribed  in  his  presence  bv  two  or  more  compe- 
tent witnesses  to  whom  he  has  declared  it  to  be  his  will.  A  holographic 
will   need   not  be  witnessed. 

NEBRASKA.  —  Any  person  of  full  age  and  sound  mind  may  make  a 
will.  Wills  must  be  in  writing,  signed  by  the  testator,  or  some  one  in  kis 
presence,  and  by  his  direction,  and  attested  and  subscribed  in  the  presence 
of  the  testator  by  two  or  more  competent  witnesses. 
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NEVADA.  —  The  testator  must  be  eighteen  years  of  age  and  of  sound 
mind.  The  will  must  be  in  writing,  signed  and  sealed  by  the  testator,  or 
by  some  one  in  his  presence,  by  his  direction,  and  attested  in  his  presence 
and  in  the  presence  of  each  other,  by  two  campetent  witnesses.  Holographic 
will  need  not  be  witnessed. 

NEW  HAMPSHIRE,  —  Any  person  of  twenty-one  years  of  age  and 
sound  mind  may  make  a  will,  to  be  in  writing,  signed  and  sealed  by  the 
testator,  or  some  one  in  his  presence,  and  by  his  direction,  and  attested  and 
subscribed  by  three  or  more  credible  witnesses. 

NEW  JERSEY.  —  Testator  must  be  twenty  one  years  of  age  and  of 
sound  mind.  All  wills,  after  the  year  1850,  must  be  in  writing,  signed  by 
the  testator,  or  the  signature  acknowledged  by  him,  and  he  must  declare  the 
writing  to  be  his  last  will  in  the  presence  of  two  witnesses,  who  are  present 
at  the  same  time,  and  who  must  subscribe  the  same  in  presence  of  the 
testator. 

NEW  MEXICO. — Any  person  twenty-one  years  of  age  and  of  sound 
mind  may  make  a  will.  Wills  may  be  written  or  verbal.  If  written,  they 
must  be  signed  by  the  testator,  or  some  person  for  him,  and  attested  by  two 
or  more  credible  witnesses  who  must  sign  as  witnesses  at  his  request,  in  his 
presence,  and  in  the  presence  of  each  other.  Verbal  wills  must  be  attested 
by  the  same  number  of  witnesses,  who  must  testify  that  testator  was  of  sound 
mind  and  judgment,  and  must  all  be  present,  see  and  hear  testator  speak, 
and  each  must  understand  clearly  and  distinctly  every  part  of  the  will. 

NEW  YORK.  —  Males  of  eighteen  and  females  of  sixteen  may  make 
wills  of  personal  property,  but  only  persons  of  twent\--one  \ears  can  devise 
real  estate.  Wills  must  be  subscribed  by  the  testator  at  the  end,  in  the 
presence  of  each  of  the  attesting  witnesses,  or  acknowledged  by  him  in  their 
presence.  There  must  be  at  least  two  witnesses  who  sign  their  names  at  the 
end,  at  the  request  of  the  testator;  they  should  add  also  their  residences,  as 
failure  to  do  so  renders  them  liable  to  fine.  There  are  certain  statutory  re- 
strictions as  to  the   amount  of  bequests  to  religious  or  charitable  institutions. 

NORTH  CAROLINA. —  The  testator  must  be  twent>-one  years  of 
age,  and  of  sound  mind.  The  will  must  be  in  writing,  signed  by  the  testator, 
or  some  one  in  his  presence,  and  by  his  direction,  and  subscribed  in  his  pres- 
ence by  at  least  two  disinterested  witnesses.  Holographic  wills,  signed  by  the 
testator,  and  found  among  his  valuable  papers  and  effects,  or  lodged  in  the 
hands  of  some  person  for  safe  keeping,  are  allowed,  and  the  handwriting 
must  be  proved  by  three  witnesses. 

NORTH  DAKOTA. — Any  person  eighteen  years  of  age  and  of  sound 
mind  ma\'  make  a  will.  Wills,  unless  holographic,  must  be  signed  by  the 
testator,  or  by  some  person  in  his  presence,  and  by  his  direction,  in  presence 
of  two  or  more  witnesses  to  whom  he  declares  it  to  be  his  will,  and  who  must 
subscribe  their  names  as  witnesses  at  his  request  and  in  his  presence.  A  hol- 
ographic will  need  not  be  witnessed. 

OHIO.  —  The  testator  must  be  of  full  age  and  sound  mind,  and  the  will 
must  be  in  writing  or  t\pe-written,  signed  at  the  end  by  the  testator,  or  some 
one  in  his  presence  and  by  his  direction,  and  attested  by  two  or  more  compe- 
tent witnesses,  who  saw  the  testator  sign  or  heard  him  acknowledge  the  will. 
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OKLAHOMA. —  Any  person  over  eighteen  years  of  age  may  make  a 
v.-ill.  It  must  be  in  writing,  witnessed  by  at  least  two  competent  witnesses, 
who   shall    subscribe    the    same. 

OREGON. — Every  person  twenty-one  years  of  age  may  dispose  of 
property,  real  and  personal,  by  will,  and  every  person  of  eighteen  may  be- 
queath goods  and  chattels.  The  will  must  be  in  writing,  signed  by  the 
testator,  or  some  one  for  him,  and  attested  by  two  or  more  competent  wit- 
nesses in  his  presence. 

PENNSYLVANIA. — Any  person  of  full  age  and  sound  mind  may 
make  a  will.  It  must  be  in  writing,  signed  by  the  testator,  or  some  one  in 
his  presence  for  him,  and  attested  by  two  or  more  competent  witnesses. 

RHODE  ISLAND. — Persons  eighteen  years  of  age  and  of  sound 
mind  may  bequeath  personal  property,  and  persons  of  twenty-one  years  may 
devis'e  real  estate.  The  will  must  be  in  writing,  signed  by  the  testator,  or 
some  one  for  him,  and  attested  and  subscribed. in  his  presence  by  two  or  more 
witnesses. 

SOUTH  CAROLINA. —  Persons  of  twenty-one  years  of  age  may 
devise  real  estate,  and  persons  under  twenty-one,  but  of  years  of  discretion, 
may  bequeath  personal  property.  Three  or  more  credible  witnesses  are  nec- 
essary, who  must  sign  in  presence  of  the  testator  and  of  each  other.  The 
will  must  be  in  writing,  and  signed  by  the  testator. 

SOUTH  DAKOTA. — Every  person  eighteen  years  of  age  may  make 
a  will.  It  must  be  in  writing,  subscribed  by  the  testator,  or  by  some  person 
in  his  presence  and  by  his  direction,  in  the  presence  of  two  attesting  wit- 
nesses to  whom  he  declares  it  to  be  his  will,  and  who  must  subscribe  the 
same  as  witnesses  at  his  request  and  in  his  presence.  A  holographic  will  need 
not  be   witnessed. 

TENNESSEE. — Any  person  of  sound  mind,  and  twenty-one  years  of 
age,  may  dispose  of  real  estate  by  will.  Males  at  fourteen,  and  females  at 
twelve,  may  bequeath  personal  property.  Wills  of  real  estate  must  be  sub- 
scribed by  the  testator,  or  some  one  for  him,  and  attested  and  subscribed  in 
his  presence,  by  at  least  two  disinterested  witnesses.  Holographic  wills 
found  among  the  testator's  valuable  papers,  or  deposited  for  safe  keeping,  are 
allowed,  if  the  handwriting  is  proved  by  three  witnesses.  No  subscribing 
witnesses  are  necessary  to  wills  of  personalty,  but  two  witnesses  or  equiva- 
lent testimony  are  necessary  to  establish   them. 

TEXAS.  —  Testator  must  be  twenty-one  years  of  age,  and  sound  mind, 
and  the  will  must  be  signed  by  testator,  or  for  him  in  his  presence,  and  by 
his  direction,  and  if  not  holographic,  attested  by  two  or  more  credible  wit- 
nesses over  fourteen  years  of-  age.     Will  may  be  type-written. 

UTAH.- — Any  person  of  the  age  of  eighteen  years  and  of  sound  mind 
may  dispose  of  property,  real  and  personal,  by  will  except  that  a  husband  may 
not  dispose  of  more  than  two-thirds  of  his  real  property  without  the  consent 
of  his  wife.  The  will  must  be  in  writing,  subscribed  by  the  testator,  in  the 
presence  of  two  or  more  witnesses,  declaring  it  to  be  his  will,  and  the  wit- 
nesses must  subscribe  as  witnesses,  at  his  request,  in  his  presence,  and  in  the 
presence    of    each    other. 
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VERMONT.  —  Every  person  of  full  age  asd  sound  mind  may  make 
a  will.  A  will  must  be  in  writing,  signed  by  the  testator,  or  for  him,  in  his 
presence,  and  by  his  direction,  and  attested  and  subscribed  by  three  or  more 
credible  witnesses,  in  his  presence,  and  in  presence  of  each  other. 

VIRGINIA.  — Every  person  twenty-one  years  of  age,  and  of  sound 
mind,  may  make  a  will  of  real  estate,  and  persons  of  eighteen  years  may 
bequeath  personal  property.  The  will  must  be  signed  by  the  testator,  or 
some  one  for  him,  by  his  direction,  and  in  his  presence,  and,  unless  holo- 
graphic, attested  in  his  presence,  and  in  "the  presence  of  each  other,  by  two  or 
more  competent  witnesses. 

WASHINGTON.  —  Every  male  above  the  age  of  twenty-one  years, 
and  every  female  above  the  age  of  eighteen,  may  dispose  of  property,  real  and 
personal,  by  will.  The  will  must  be  in  writing,  signed  by  the  testator,  or 
by  some  person  under  his  direction,  and  attested  by  two  or  more  competent 
witnesses,   subscribing   their   names   in   the   presence   of  the   testator. 

WEST  VIRGINIA.  —  The  testator  disposing  of  real  estate  must  be 
twenty-one  years  of  age,  and  of  sound  mind.  The  will  must  be  in  writing, 
signed  by  the  testator,  or  by  some  one  for  him,  in  his  presence,  and  by  his 
direction,  and  unless  holographic,  the  signature  must  be  made  and  the  will 
acknowledged  in  the  presence  of  two  competent  witnesses,  present  at  the 
same  time,  and  who  subscribe  in  the  presence  of  the  testator.  Testators, 
eighteen  years  of  age,   may  dispose  of  personal   property  by  will. 

WISCONSIN. — Every  person  of  full  age,  and  any  married  woman  of 
the  age  of  eighteen  years,  may  make  a  will.  Wills  must  be  in  writing, 
signed  by  the  testator,  or  some  one  in  his  presence,  and  by  his  direction,  and 
attested  and  subscribed  in  his  presence  by  two  or  more  competent  witnesses. 

WYOMING. — Any   person   of  full   age   and  sound   mind   may   make   a 

will.     The    will    must    be    in    writing,    signed    by  the    testator,    or    by    some 

other  person,  in  his  presence  and  by  his  direction,  and  attested  by  two  com- 
petent witnesses. 


CHAPTER  XXXVIII. 
EXECUTORS    AND    ADMINISTRATORS. 

An  executor  is  a  person  named  in  the  will  of  a  deceased 
person,  to  settle  his  or  her  estate.  There  may  be  one  or  more; 
and    they   may   be   male   or    female.     An   administrator   is    one 
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appointed  by  the  court  to  settle  the  estate  of  a  deceased  person. 
If  the  deceased  left  a  will,  but  did  not  appoint  an  executor,  or 
the  appointed  executor  refuses  to  act,  or  resigns,  or  dies,  or  for 
any  reason  fails  to  act,  an  administrator  is  appointed  by  the 
court  "  with  the  will  annexed."  The  husband  of  a  deceased 
wife,  or  the  wife  of  a  deceased  husband,  has  generally  the  right 
to  be  appointed  administrator  ;  after  them  the  next  of  kin  in  the 
order  of  relationship.  But  the  courts  have  some  discretion  ia 
the  matter. 

They  act  as  the  personal  representatives  of  the  deceased, 
having  in  their  hands  his  means,  for  the  purpose  of  discharging 
his  liabilities,  or  executing  his  contracts,  and  of  carrying  into 
effect  his  will,  if  he  have  left  one  ;  and,  in  general,  they  are  liable 
only  so  far  as  these  means  (called  assets),  in  their  hands,  are 
applicable  to  such  a  purpose.  But  they  may  become  personally 
liable ;  and  a  clause  in  the  statute  of  frauds  refers  to  this  sub- 
ject, making  them  not  liable  to  pay  any  debt  out  of  their  own 
means,  unless  they  give  a  promise  to  that  effect,  in  writing, 
signed  by  them. 

In  this  country,  the  judicial  oflficer,  or  judge  who  has  the 
charge  of  the  settlement  of  estates,  of  the  proof  of  wills,  and  of 
proceedings  under  them,  is  generally  called  the  Judge  of  Pro- 
bate. But  in  some  States  he  is  called  Surrogate,  Register  or 
Registrar  of  Wills  or  of  Probate,  Judge  of  the  Orphan's  Court, 
etc.  His  powers  and  duties  are  very  similar  all  over  the  coun- 
try. From  his  decrees  or  decisions  an  appeal  may  generally  be 
taken,  by  a  party  who  thinks  himself  aggrieved,  to  some  highei 
court.  The  Judge  of  Probate  is  usually  a  county  officer,  and 
his  jurisdiction  is  limited  to  his  county. 

If  an  executor  or  administrator  receives,  as  such,  a  promis- 
sory note  or  bill  of  the  deceased,  and  indorses  the  same  vvith  his 
name,  without  adding  "executor,"  or  "administrator."  he  in 
liable  upon  it  personally.  If  he  makes  a  note  or  bill,  sic,ning  il 
"as  executor,"  he  is  personally  liable,  unless  he  expressly  limits 
his  promise  to  pay,  by  the  words,  "  out  of  the  assets  of  my  tes- 
tator," or,  "if  the  assets  be  sufficient,"  or  in  some  equivalent 
way  ;  but  a  note  or  bill  so  qualified  would  not  be  negotiable, 
because  on  condition.     If  an  executor  or  administrator  submits 
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a  disputed  question  to  arbitration,  in  general  terms,  and  without 
an  express  limitation  of  his  liability,  and  the  arbitrators  award 
that  he  shall  pay  a  certain  sum,  he  is  liable  to  pay  it  whether  he 
has  assets  or  not.  But  if  the  award  be  merely  that  a  certain 
sum  is  due  from  the  estate  of  the  deceased,  without  saying  that 
the  executor  or  administrator  is  to  pay  it,  he  is  not  precluded  from 
denying  that  he  has  assets. 

» Where  a  contract  of  the  deceased  is  of  an  executory  nature,  and 
the  personal  representative  can  fairly  and  sufificiently  execute 
all  that  the  deceased  could  have  done,  he  may  do  so,  and  enforce 
the  contract.  But  where  an  executory  contract  is  of  a  strictly 
personal  nature — as,  for  example,  with  an  author  for  a  specified 
work,  or  with  an  artist  for  a  painting,  the  death  of  the  writer 
before  his  book  is  completed,  or  of  the  artist  before  the  painting 
is  finished,  absolutely  determines  the  contract,  unless  what 
remains  to  be  done — as,  for  example,  in  the  case  of  a  book,  the 
preparing  of  an  index,  or  table  of  contents,  etc.,  can  certainly 
be  done  as  well  and  to  the  same  purpose  and  effect  by  another. 

If  executors  or  administrators  pay  away  money  of  the  de- 
ceased by  mistake,  or  enter  into  contracts  for  carrying  on  his 
business  for  the  benefit  of  his  estate,  and  to  wind  up  his  affairs, 
they  may  sue  on  such  contracts  either  in  their  individual  or 
their  representative  capacities  ;  but  they  should  sue  in  the  latter 
capacity,  in  order  to  avoid  a  set-off  against  them  of  their  indi- 
vidual debts. 

The  title  of  an  administrator  does  not  exist  until  the  grant 
of  administration.  Then  it  goes  back  to  the  death  of  the  de- 
ceased ;  but  only  in  order  to  protect  the  estate,  and  not  for  any 
other  purpose.  And  if  an  agent  sells  goods  of  the  deceased, 
after  his  death,  and  in  ignorance  of  his  decease,  the  adminis- 
trator may  adopt  the  contract,  and  sue  upon  it. 

On  the  death  of  one  of  several  executors,  either  before  or 
after  probate,  the  entire  right  of  representation  survives  to  the 
others.  But  if  an  administrator  dies,  or  a  sole  executor  dies,  no 
interest  and  no  right  of  representation  is  transmitted  to  his  per- 
sonal representatives. 

An  executor  derives  his  authority  from  the  will,  and  his 
duties  begin  at  the  death  of  the  testator.  They  may  be  stated 
thus : 
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1.  He  should  cause  the  deceased  to  be  buried  in  a  suitable 
manner. 

2.  He  should  offer  the  will  for  probate  as  soon  as  he  can  with 
a  reasonable  regard  to  his  convenience  ;  and  in  proving  the  will, 
filing  bonds,  giving  notice,  making  and  returning  an  inventory, 
and  the  like,  he  must  conform  to  the  law  of  the  State  and  the 
rules  of  the  probate ;  and  he  will  obtain  at  the  office  sufficient 
information  on  all  these  points. 

3.  He  must  collect  the  property,  and  after  paying  the  debts, 
he  must  distribute  or  dispose  of  the  remainder  as  the  will 
directs. 

4.  He  must  render  his  account  from  time  to  time,  until  a  final 
settlement  of  the  estate  is  made,  and  will  be  directed  at  the  Pro- 
bate Office  when  and  how  to  file  his  accounts. 

An  administrator  derives  his  authority  from  the  court.  But 
his  duties  are  then  substantially  similar  to  those  of  an  executor ; 
excepting,  that  he  must  distribute  and  dispose  of  the  estate  as 
the  law  requires,  as  he  has  no  will  to  direct  him,  unless  he  is  an 
administrator  with  the  will  annexed.  The  debts  must  be  paid  in 
a  certain  order.  This  is  not  precisely  the  same  in  all  the  States; 
but  it  is  very  generally  as  follows  : 

1.  Funeral  expenses,  charges  of  the  last  sickness,  and  pro- 
bate charges. 

2.  Debts  due  to  the  United  States. 

3.  Debts  due  to  the  State  in  which  the  deceased  had  his 
home. 

4.  Any  liens  attaching  to  the  property  by  law. 

5.  To  creditors  generally. 

If  the  estate  is  insufficient  to  pay  all  the  debts  due  from  it,  as 
soon  as  the  executor  or  administrator  finds  this  to  be  the  case, 
he  should  represent  the  case  as  insolvent  at  the  Probate 
Court,  and  thereafter  follow  the  requirements  of  the  law  of  the 
State  and  the  rules  of  the  Probate  Office,  in  reference  to  insol- 
vent estates  of  deceased  persons. 

In  most  of  the  States,  all  the  necessary  forms  or  instruments 
»re  given  to  applicants  at  the  Probate  Office. 
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CHAPTER  XXXIX. 

GUABDIANS. 

Guardians  of  all  descriptions  are  treated  by  courts  as 
trustees  ;  and  in  almost  all  cases  they  are  required  to  give  secu- 
rity for  the  faithful  discharge  of  their  duty,  unless  the  guardian 
be  appointed  by  will,  and  the  testator  has  exercised  the  power 
given  him  by  statute,  of  requiring  that  the  guardian  shall  not 
be  called  upon  to  give  bonds.  But,  even  in  this  case,  such 
testamentary  provision  is  wholly  personal  ;  and  if  the  individ- 
ual dies,  refuses  the  appointment,  or  resigns  it,  or  is  removed 
from  it,  and  a  substitute  is  appointed  by  court,  this  substitute 
must  give  bonds. 

The  guardian  is  held,  in  this  country,  to  have  only  a  naked 
authority,  not  coupled  with  an  interest.  His  possession  of  the 
property  of  his  ward  is  not  such  as  gives  him  a  personal  interest, 
being  only  for  the  purpose  of  agency.  But  for  the  benefit  c{ 
his  ward  he  has  a  very  general  power  over  it.  He  manages  and 
disposes  of  the  personal  property  at  his  own  discretion,  although 
it  is  safer  for  him  to  obtain  the  power  of  the  court  for  any 
important  measure.  He  may  lease  the  real  estate,  if  appointed 
by  will  or  court ;  he  cannot,  however,  sell  the  real  estate  with- 
out leave  of  the  proper  court.  Nor  should  he  convert  the 
personal  estate  into  real,  without  such  leave. 

As  trustee,  a  guardian  is  held  to  a  strictly  honest  discharge 
of  his  duty,  and  cannot  act  in  relation  to  the  subject  of  his 
trust  for  his  own  personal  benefit,  in  any  contract  whatever. 
And  if  a  benefit  arises  thereby,  as  in  the  settlement  of  a  debt 
due  from  the  ward,  this  benefit  belongs  wholly  to  the  ward. 
And  it  has  been  held  that  if  a  guardian  makes  use  of  his  own 
money  to  erect  buildings  on  the  land  of  his  ward,  without 
having  an  order  of  the  court  therefor,  he  cannot  charge  the 
same  in  account  with  his  ward,  or  recover  the  amount  from 
the  ward.  But  we  doubt  whether  a  rule  so  severe  would  be 
applied  unless  for  special  reasons.  He  must  neither  make  noi 
suffer  any  waste  of  the  inheritance,  and  is  held  very  strictly  to 
a  careful  management  of  all  personal  property.     He  is  resporv 
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sible  not  only  for  any  misuse  of  the  ward's  money  or  stock,  but 
for  letting  it  lie  idle ;  and  if  he  does  so  without  sufficient  cause, 
he  must  allow  the  ward  interest  or  compound  inteiest  in  his 
account. 

To  secure  the  proper  execution  of  his  trust,  he  is  not  only 
liable  to  an  action  by  the  ward,  after  the  guardianship  termi- 
nates, but,  during  its  pendency,  the  ward  m^y  call  him  to 
account  by  his  next  friend,  or  by  a  guardian  appointed  by  tha 
court  for  the  action.  The  courts  have  gone  so  far  as  to  set 
aside  transactions  which  took  place  soon  after  the  ward  came 
of  age,  and  which  were  beneficial  only  to  the  former  guardian, 
on  the  presumption  that  undue  influence  was  used,  and  on  the 
ground  of  public  utility  and  policy. 

A  guardian  cannot,  by  his  own  contract,  bind  the  person  or 
estate  of  his  ward  ;  but  it  he  promise,  on  a  sufficient  considera- 
tion, to  pay  the  debt  of  his  v/ard,  he  is  personally  bound  by  his 
promise,  although  he  expressly  promises  as  guardian.  And  it 
is  a  sufficient  consideration  if  such  promise  discharge  the  debt 
of  the  ward.  And  a  guardian  who  thus  discharges  the  debt  of 
his  ward  may  lawfully  indemnify  himself  out  of  the  ward's 
estate,  or  if  he  be  discharged  from  his  guardianship,  he  may 
have  an  action  against  the  ward  for  money  paid  for  his  use. 
An  action  will  not  lie  against  a  guardian  on  a  contract  made  by 
the  ward,  but  must  be  brought  against  the  ward,  and  be  defended 
by  the  guardian. 

The  guardianship  is  a  trust  so  strictly  personal,  or  attached 
to  the  individual,  that  it  cannot  be  transferred  from  him,  either 
by  his  own  assignment  or  devise,  or  by  inheritance  or  succes- 
sion. 

A  married  woman  cannot  become  a  guardian  without  the 
consent  of  her  husband ;  but  with  that  she  may.  A  single 
woman  who  is  a  guardian  generally  loses  her  guardianship  by 
marriage ;  but  she  may  be  re-appointed.  In  some  States,  she 
loses  it  bv  statute ;  in  others,  not. 
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,  SECTION  I. 

GENERAL   PURPOSE   AND   PRINCIPLES    OF    CONSTRUCTION. 

The  importance  of  a  just  and  rational  construction  of  every 
contract  and  every  instrument,  is  obvious.  If  any  one  contract 
is  properly  construed,  justice  is  done  to  the  parties  directly 
interested  therein.  But  the  rectitude,  consistency,  and  uni- 
formity of  all  construction,  enables  all  parties  to  do  justice  to 
themselves.  For  then  all  parties,  before  they  enter  into  con- 
tracts, or  make  or  accept  instruments,  may  know  the  force  and 
effect  of  the  words  they  employ,  of  the  precautions  they  use, 
and  of  the  provisions  which  they  make  in  their  own  behalf,  or 
permit  to  be  made  by  other  parties. 

It  is  obvious  that  this  consistency  and  uniformity  of  con- 
struction can  exist  only  so  far  as  construction  is  governed  by 
fixed  principles,  or,  in  other  words,  is  matter  of  law.  And  hence 
arises  the  very  first  rule ;  which  is,  that  what  a  contract  means 
is  a  question  of  law.  It  is  the  court,  therefore,  that  determines 
the  construction  of  a  contract.  They  do  not  state  the  rules  and 
principles  of  law  by  which  the  jury  are  to  be  bound  in  constru' 
ing  the  language  which  the  parties  have  used,  and  then  direct 
the  jury  to  apply  them  at  their  discretion  to  the  question  of 
construction  ;  nor  do  they  refer  to  these  rules  unless  they  think 
proper  to  do  so  for  the  purpose  of  illustrating  and  explaining 
their  own  decision.  But  they  give  to  the  jury,  as  matter  of 
iaw,  what  the  legal  construction  of  the  contract  is,  and  this  the 
jury  are  bound  absolutely  to  take. 

A  distinction  is  to  be  observed  between  the  construction  of 
a  contract  and  the  correction  of  a  mistake.  For,  if  it  were  in 
proof  that  the  parties  had  intended  to  use  one  word,  and  that 
another  was  in  fact  used  by  a  mere  verbal  error  in  copying  or 
writing,  such  error  might  be  corrected  by  a  court  of  equity  upon 
a  bill  filed  for  that  purpose,  and   the  instrument  so  corrected 
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would  be  looked  upon  as  the  contract  which  the  parties  had 
made,  and  be  interpreted  accordingly.  But  this  jurisdiction  is 
confined  strictly  to  those  cases  where  different  language  has 
been  used  from  that  which  the  parties  intended.  For  if  the 
words  employed  were  those  intended  to  be  used,  but  their  actual 
meaning  was  totally  different  from  that  which  the  parties  sup- 
posed and  intended  them  to  bear,  still  this  actual  meaning  would, 
generally,  if  not  always,  be  held  to  be  their  legal  meaning. 
Upon  sufficient  proof  that  the  contract  did  not  express  the  mean- 
ing of  the  parties,  it  might  be  set  aside ;  but  a  contract  which 
the  parties  intended  to  make,  but  did  not  make,  cannot  be  set 
up  in  the  place  of  one  which  they  did  make,  but  did  not  intend 
to  make. 

SECTION  II. 

SOME   OF   THE   GENERAL   RULES    OF    CONSTRUCTION. 

The  subject-matter  of  the  contract  is  to  be  fully  considered. 
There  are  very  many  words  and  phrases  which  have  one  mean- 
ing in  ordinary  narration  or  composition,  and  quite  another 
when  they  are  used  as  technical  words  in  relation  to  some  spe- 
cial subject;  and  it  is  obvious  that,  if  this  be  the  subject-matter 
of  the  contract,  it  must  be  supposed  that  the  words  are  used  in 
this  specific  and  technical  sense. 

So,  too,  the  situation  of  the  parties  at  the  time,  and  of  the 
property  which  is  the  subject-matter  of  the  contract,  and  the 
intention  and  purpose  of  the  parties  in  making  the  contract, 
will  often  be  of  great  service  in  guiding  the  construction,  be- 
cause this  intention  will  be  carried  into  effect  so  far  as  the  rules 
of  language  and  the  rules  of  law  will  permit.  So  the  moral 
rule  may  be  applicable,  that  a  party  will  be  held  to  that  mean- 
ing which  he  knew  the  other  party  supposed  the  words  to  bear, 
if  this  can  be  done  without  making  a  new  contract  for  the 
parties. 

Indeed,  the  very  idea  and  purpose  of  construction  imply  a 
previous  uncertainty  as  to  the  meaning  of  the  contract ;  for 
where  this  is  clear  and  unambiguous,  there  is  no  room  for  con- 
struction, and  nothing  for  construction  to  do.  A  court  would 
not.  by  construction  of  a  contract,  defeat  the  express  stipulations 
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of  the  parties.  And  if  a  contract  is  false  to  the  actual  meaning 
and  purpose  of  the  parties,  or  of  either  party,  the  remedy  does 
not  lie  in  construction  ;  but,  if  the  plaintiff  be  the  injured  party, 
in  assuming  the  contract  to  be  void,  and  establishing  his 
rights  by  other  and  appropriate  means ;  or,  if  the  defendant 
be  injured  by  defending  against  the  contract  on  the  ground  of 
fraud  or  mistake,  if  the  facts  support  such  a  defence. 

A  construction  which  would  make  the  contract  legal  is  pre- 
i^rred  to  one  which  would  have  an  opposite  effect ;  and  by  an 
extension  of  the  same  principle,  where  certain  things  are  to  be 
done  by  the  contract  which  the  law  has  regulated  in  whole  or  in 
part,  the  contract  will  be  held  to  mean  that  they  should  be 
done  in  such  a  way  as  would  be  either  required  or  indicated  by 
the  law. 

The  question  may  be  whether  the  words-  used  should  be 
taken  in  a  comprehensive  or  a  restricted  sense  ;  in  a  general  or 
a  particular  sense ;  in  the  popular  and  common,  or  in  some 
unusual  and  peculiar  sense.  In  all  these  cases  the  court  will 
endeavor  to  give  to  the  contract  a  rational  and  just  construc- 
tion ;  but  the  presumption — of  greater  or  less  strength,  accord- 
ing to  the  language  used,  or  the  circumstances  of  the  case — 
is  in  favor  of  the  comprehensive  over  the  restricted,  the 
general  over  the  particular,  the  common  over  the  unusua^ 
sense. 

It  is  a  rule  that  the  whole  contract  should  be  considered  in 
determining  the  meaning  of  any  or  of  all  its  parts.  The  reason 
is  obvious.  The  same  parties  make  all  the  contract,  and  may 
be  supposed  to  have  had  the  same  purpose  and  object  in  view 
in  all  of  it,  and  if  this  purpose  is  more  clear  and  certain  in  some 
parts  than  in  others,  those  which  are  obscure  may  be  illustrated 
by  the  light  of  those  which  are  clear.  Thus,  the  condition  of  a 
bond  may  help  to  explain  the  obligatory  part.  And  the  recital 
in  a  deed  or  agreement  has  sometimes  great  influence  in  the 
interpretation  of  other  parts  of  the  instrument.  The  contract 
may  be  contained  in  several  instruments,  which,  if  made  at  the 
same  time,  between  the  same  parties,  and  in  relation  to  the 
same  subject,  will  be  held  to  constitute  but  one  contract,  and 
the  court  will  read  them  in  such  order  of  time  and  priority  as 
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will  carry  into  effect  the  intention  of  the  parties,  as  the  same 
may  be  gathered  from  all  the  instruments  taken  together.  And 
the  recitals  in  each  may  be  explained  or  corrected  by  a  refer- 
ence to  any  other,  in  the  same  way  as  if  they  were  only  several 
parts  of  one  instrument. 

Another  rule  requires  that  the  contract  should  be  supported 
rather  than  defeated.  The  court  cannot,  however,  through  a 
desire  that  there  should  be  a  valid  contract  between  the  parties, 
undertake  to  reconcile  conflicting  and  antagonistic  expressions, 
of  which  the  inconsistency  is  so  great  that  the  meaning  of  the 
parties  is  necessarily  uncertain.  Nor  where  the  language  dis- 
tinctly imports  illegality,  should  they  construe  it  in  a  different 
and  a  legal  sense,  for  this  would  be  to  make  a  contract  tor  the 
parties  which  they  have  not  made  themselves.  But  where  there 
is  room  for  it,  the  court  will  give  a  rational  and  equitable  inter 
pretation,  which,  though  neither  necessary  nor  obvious,  has  the 
advantage  of  being  just  and  legal,  and  supposes  a  lawful  con- 
tract which  the  parties  may  fairly  be  regarded  as  having  made 
So,  for  the  same  reason,  all  the  parts  of  the  contract  will  be 
construed  in  such  a  way  as  to  give  force  and  validity  to  all  of 
them,  and  to  all  of  the  language  used,  where  that  is  possible. 

All  legal  instruments  should  be  grammatically  written,  and 
should  be  construed  according  to  the  rules  of  grammar.  But 
this  is  not  an  absolute  rule  of  law.  On  the  contrary,  it  is  so  far 
Immaterial  in  what  part  of  an  instrument  any  clause  is  written^ 
that  it  will  be  read  as  of  any  place  and  with  any  context,  and,  if 
necessary,  transposed,  in  order  to  give  effect  to  the  certain 
meaning  and  purpose  of  the  parties.  Still  this  will  be  done  only 
when  their  certain  and  evident  intent  requires  it.  Inaccuracy 
or  confusion  in  the  arrangement  of  the  parts  and  clauses  of  an 
instrument  is,  therefore,  always  dangerous  ;  because  the  intent 
may  in  this  way  be  made  so  uncertain  as  not  to  admit  of  a 
remedy  by  construction.  Generally,  all  relative  words  are  read 
as  referring  to  the  nearest  antecedent.  But  this  rule  of  grammar 
is  not  a  rule  of  law,  where  the  whole  instrument  shows  plainly 
that  a  reference  was  intended  to  an  earlier  antecedent. 

So,  it  is  a  general  proposition,  that  where  clauses  are  repug' 
nant  and  incompatible,  the  earlier  prevails  in  deeds  and  other 
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instruments  among  the  living,  if  the  inconsistency  be  not  so. 
great  as  to  avoid  the  instrument  for  uncertainty.  But  in  the 
construction  of  wills  it  has  been  said  that  the  latter  course  pre- 
vails, on  the  ground  that  it  is  presumed  to  be  a  subsequent 
thought  or  purpose  of  the  testator,  and  therefore  to  express  his 
last  will. 

An  inaccurate  description,  and  even  a  wrong  name  of  a  per- 
son, will  not  necessarily  defeat  an  instrument.  But  it  is  said 
that  an  error  like  this  cannot  be  corrected  by  construction,  unless 
there  is  enough  beside  in  the  instrument  to  identify  the  per-son, 
and  thus  to  supply  the  means  of  making  the  correction.  That 
is,  taking  the  whole  instrument  together,  there  must  be  a  rea- 
sonable certainty  as  to  the  person.  It  is  also  said  that  only 
those  cases  fall  within  the  rule  in  which  the  description  so  far 
as  it  is  false  applies  to  no  person,  and  so  far  as  it  is  true  applies 
only  to  one.  But  even  if  the  name  or  description,  where  erro- 
neous, apply  to  a  wrong  person,  we  think  the  law  would  permit 
correction  of  the  error  by  construction,  where  the  instrument, 
as  a  whole,  showed  certainly  that  it  was  an  error,  and  also  showed 
with  equal  certainty  how  the  error  might  and  should  be  cor 
rected. 

Instruments  are  often  used  which  are  in  part  printed  and  in 
part  written ;  that  is,  they  are  printed  with  blanks,  which  are 
afterwards  filled  up;  and  the  question  may  occur,  to  which  a 
preference  should  be  given.  The  general  answer  is,  to  the 
written  part.  W'lat  is  printed  is  intended  to  apply  to  large 
classes  of  contracts,  and  not  to  any  one  exclusively  ;  the  blanks 
are  left  purposely,  that  the  special  .statements  or  provisions 
should  be  inserted,  which  belong  to  this  contract  and  not  to 
others,  and  thus  discriminate  this  from  others.  And  it  is  reason- 
able to  suppose  that  the  attention  of  the  parties  was  more  closely 
given  to  those  phrases  which  they  themselves  selected,  and  which 
express  the  especial  particulars  of  th'?ir  own  contract,  than  to 
those  more  general  expressions  which  belong  to  all  contracts  of 
this  class.  But  if  the  whole  contract  can  be  construed  together, 
so  that  the  written  words  and  those  printed  make  an  intelligible 
contract,  this  construction  should  be  adopted.  Because  the 
intention  of  the  parties  is  presumed  to  be  "alive  and  active 
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throughout  the  whole  instrument,  and  that  no  averments  ai-e 
anywhere  inserted  without  meaning  and  without  use." 

SECTION  III. 

ON   THE   PRESUMPTIONS    OF   LAW. 

There  are  some  general  presumptions  of  law  which  may  be 
considered  as  affecting  the  construction  of  contracts. 

Thus,  it  is  a  presumption  of  law  that  parties  to  a  simple  con- 
tract intended  to  bind  not  only  themselves,  but  their  personal 
representatives  ;  and  such  parties  may  sue  on  a  contract,  although 
not  named  therein.  Hence,  as  we  have  seen,  executors,  though 
not  named  in  a  contract,  are  liable,  so  far  as  they  have  assets, 
for  the  breach  of  a  contract  which  was  broken  in  the  lifetime  of 
their  testator.  And  if  the  contract  was  not  broken  in  his  life- 
time, they  must  not  break  it,  but  will  be  held  to  its  performance, 
unless  this  presumption  is  overcome  by  the  nature  of  the  con 
tract ;  as  where  the  thing  to  be  done  required  the  personal  skill 
of  the  testator  himself.  So,  too,  if  several  persons  stipulate  for 
the  performance  of  any  act,  without  words  of  severalty,  the 
presumption  of  law  is  here  that  they  intended  to  bind  themselves 
jointly.  But  this  presumption  also  might  be  rebutted  by  the 
nature  of  the  work  to  be  done,  if  it  were  certain  that  separate 
things  were  to  be  done  by  separate  parties,  who  could  not  join 
in  the  work. 

It  is  also  a  legal  presumption  that  every  grant  carries  with 
it  whatever  is  essential  to  the  use  and  enjoyment  of  the  grant. 
But  this  rule  applies  more  strongly  to  grants  of  real  estate  than 
to  transfers  of  personal  property.  Thus,  if  land  be  granted  to 
another,  a  right  of  way  to  the  land  will  go  with  the  grant. 

Where  anything  is  to  be  done,  as  goods  to  be  delivered,  or 
the  like,  and  no  time  is  specified  in  the  contract,  it  is  then 
presumption  of  law  that  the  parties  intended  and  agreed  tha 
the  thing  should  be  done  in  a  reasonable  time.  But  what  is  a 
reasonable  time  is  a  question  of  law  for  the  court.  They  will 
consider  all  the  facts  and  circumstances  of  the  case  in  determin- 
ing this,  and  if  any  facts  bearing  upon  this  point  are  in  question 
it  will  be  the  province  of  the  jury  to  settle  those  facts,  although 
51 
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the  influence  of  the  facts  when  they  are  ascertained,  upon  the 
question  of  redsonableness  of  time,  remains  to  be  determined 
by  the  court. 

SECTION  IV. 

OF   THE   EFFECT   OF    CUSTOM    OR   USAGE. 

We  have  already  had  occasion  to  remark,  that  a  custom 
which  may  be  regarded  as  appropriate  to  the  contract  and  con> 
prehended  by  it,  has  often  very  great  influence  in  the  construction 
of  its  language.  The  general  reason  of  this  is  obvious  enough. 
If  parties  enter  into  a  contract,  by  virtue  whereof  something  is 
to  be  done  by  one  or  both,  and  this  thing  is  often  done  in  their 
neighborhood,  or  by  persons  of  like  occupation  with  themselves, 
and  is  always  done  in  a  certain  way,  it  must  be  supposed  that 
they  intended  it  should  be  done  in  that  way.  The  reason  for 
this  supposition  is  nearly  the  same  as  that  for  supposing  that 
the  common  language  which  they  use  is  to  be  taken  in  its  com- 
mon meaning.  And  the  rule  that  the  meaning  and  intent  of 
the  parties  govern,  wherever  this  is  possible,  comes  in  and 
operates.  Hence  an  established  custom  may  add  to  a  contract 
stipulations  not  contained  in  it ;  on  the  ground  that  the  parties 
may  be  supposed  to  have  had  these  stipulations  in  their  minds 
as  a  part  of  their  agreement,  when  they  put  upon  paper  or 
expressed  in  words  the  other  part  of  it.  So  custom  may  control 
and  vary  the  meaning  of  words  ;  giving  even  to  such  words  as 
those  of  number  a  sense  entirely  different  from  that  which  they 
commonly  bear,  and  which  indeed  by  the  rules  of  language,  and 
in  ordinary  cases,  would  be  expressed  by  another  word. 

This  influence  of  custom  was  first  admitted  in  reference  to 
mercantile  contracts.  And  indeed  almost  the  whole  of  the  law- 
merchant,  if  it  has  not  grown  out  of  custom  sanctioned  by  courts 
and  thus  made  law,  has  been  very  greatly  modified  in  that  way. 
For  illustration  of  this,  we  may  refer  to  the  law  of  bills  and  notes, 
insurance,  and  contracts  of  shipping  generally.  And  although 
doubts  have  been  expressed  whether  it  was  wise  or  safe  to  per- 
mit express  contracts  to  be  controlled,  or,  if  not  controlled, 
affected  by  custom  in  the  degree  in  which  it  seems  now  to  be 
established  that  they  may  be,  this  operation  of  custom  is  now 
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fixed  by  law,  and  extended  to  a  vast  variety  of  contracts ;  and 
indeed  to  all  to  which  its  privileges  properly  apply.  And  quali- 
fied and  guarded  as  it  is,  it  seems  to  be  no  more  than  reasonable. 
In  fact,  it  may  be  doubted  whether  a  large  portion  of  the  com- 
mon law  of  England  and  of  this  country  rests  upon  any  other 
basis  than  that  of  custom.  The  theory  has  been  held,  that  the 
actual  foundation  of  most  ancient  usages  was  statute  law,  which 
the  lapse  of  time  has  hidden  out  of  sight.  This  is  not  very 
probable  as  a  fact.  The  common  law  is  every  day  adopting  as 
rules  and  principles  the  mere  usages  of  the  community,  or  of 
those  classes  of  the  community  who  are  most  conversant  with 
the  matters  to  which  these  rules  relate  ;  and  it  is  certain  that  a 
large  proportion  of  the  existing  law  first  acquired  force  in  this 
way. 

Other  facts  must  be  considered  ;  as  how  far  the  meaning 
sought  to  be  put  on  the  words  departs  from  their  common  mean- 
ing as  given  by  the  dictionary,  or  by  general  use,  and  whether 
other  makers  of  this  article  used  these  words  in  various  senses, 
or  used  other  words  to  express  the  alleged  meaning.  Because 
the  main  question  is  always  this  :  Can  it  be  said  that  both  par- 
ties ought  to  have  used  these  words  in  this  sense,  and  that  each 
party  had  good  reason  to  believe  that  the  other  party  so  under- 
stood them  .-* 

Custom  and  usage  are  very  often  spoken  of  as  if  they  were 
the  same  thing.  But  this  is  a  mistake.  Custom  is  the  thing 
to  be  proved,  and  usage  is  the  evidence  of  the  custom.  Whether 
a  custom  exists  is  a  question  of  fact.  But  in  the  proof  of  this 
fact  questions  of  law  of  two  kinds  may  arise.  One,  whether  the 
evidence  is  admissible,  which  is  to  be  settled  by  the  common 
principles  of  the  law  of  evidence.  The  other,  whether  the  facts 
stated  are  legally  sufificient  to  prove  a  custom.  If  one  man  tes- 
tified that  he  had  done  a  certain  thing  once,  and  had  heard  that 
his  neighbor  had  done  it  once,  this  evidence  would  not  be  given 
to  the  jury  for  them  to  draw  from  it  the  inference  of  custom  if 
they  saw  fit,  because  it  would  be  legally  insuflficient.  But  if 
many  men  testified  to  a  uniform  usage  within  their  knowledge, 
and  were  uncontradicted,  the  court  would  say  whether  this  usage 
was  sufficient  in  quantity  and  quality  to  establish  a  custom,  and 
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if  they  deemed  it  to  be  so,  would  instruct  the  jury,  that,  if  they 
believed  the  witnesses,  the  custom  was  proved.  The  cases  on 
this  subject  are  numerous.  But  no  definite  rule  as  to  the  proof 
of  custom  can  be  drawn  from  them,  other  than  that  derivable 
from  the  reason  on  which  the  legal  operation  of  custom  rests ; 
namely,  that  the  parties  must  be  supposed  to  have  contracted 
with  reference  to  it. 

As  a  general  rule,  the  knowledge  of  a  custom  must  be 
brought  home  to  a  party  who  is  to  be  affected  by  it.  But  if  it 
be  shown  that  the  custom  is  ancient,  very  general  and  well 
known,  it  will  often  be  a  presumption  of  law  that  the  party  had 
knowledge  of  it ;  although,  if  the  custom  appeared  to  be  more 
recent,  and  less  generally  known,  it  might  be  necessary  to  es- 
tablish by  independent  proof  the  knowledge  of  this  custom  by 
the  party.  One  of  the  most  common  grounds  for  inferring 
knowledge  in  the  parties,  is  the  fact  of  their  previous  similar 
dealings  with  each  other.  The  custom  might  be  so  perfectly 
ascertained  and  universal,  that  the  party's  actual  ignorance 
could  not  be  given  in  proof,  nor  assist  him  in  resisting  a  custom. 
If  one  sold  goods,  and  the  buyer  being  sued  for  the  price,  de- 
fended on  the  ground  of  a  custom  of  three  months'  credit,  the 
jury  might  be  instructed  that  the  defence  was  not  made  out 
unless  they  could  not  only  infer  from  the  evidence  the  existence 
of  the  custom,  but  a  knowledge  of  it  by  the  plaintiff.  But  if  the 
buyer  had  given  a  negotiable  note  at  three  months,  no  ignor- 
ance of  the  seller  would  enable  him  to  demand  payment  with- 
out grace,  even  where  the  days  of  grace  were  not  given  by 
statute.  In  such  a  case,  the  reason  of  the  law  of  custom — that 
the  parties  contracted  with  reference  to  it — seems  to  be  lost 
sight  of.  But  in  fact  the  custom  in  such  a  case  has  the  force  of 
law ;  an  ignorance  of  which  cannot  be  supposed,  and,  if  it  be 
proved,  it  neither  excuses  any  one,  nor  enlarges  his  rights. 

No  custom  can  be  proved,  or  permitted  to  influence  the  con* 
struction  of  a  contract,  or  vary  the  rights  of  parties,  if  the  cus- 
tom itself  be  illegal.  For  this  would  be  to  permit  parties  to 
break  the  law  because  others  had  broken  it,  and  then  to  found 
the  rights  upon  their  own  wrong-doing. 

Neither  would  courts  sanction  a  custom  by  permitting  its 
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operation  upon  the  rights  of  parties,  which  was  in  itself  wholly 
unreasonable.  In  relation  to  a  law,  properly  enacted,  this 
inquiry  cannot  be  made  in  a  country  where  the  judicial  and  leg- 
islative powers  are  properly  separated.  But  in  reference  to 
custom,  which  is  a  quasi  law,  and  has  often  the  effect  of  law, 
but  has  not  its  obligatory  power  over  the  court,  the  character 
of  the  custom  will  be  considered  ;  and  if  it  be  altogether  fuolish, 
or  mischievous,  the  court  wil'  not  regard  it ;  and  if  a  contract 
exist  which  only  such  a  custom  can  give  effect  to,  the  contract 
itself  will  be  declared  void. 

Lastly,  it  must  be  remembered  that  no  custom,  however  uni- 
versal, or  old,  or  known,  unless  it  has  actually  passed  into  law, 
has  any  force  over  parties  against  their  will.  Hence,  in  the 
interpretation  of  contracts,  it  is  an  established  rule,  that  no  cus- 
tom can  be  admitted  which  the  parties  have  seen  fit  expressly 
to  exclude.  Thus,  to  refer  again  to  the  custom  of  allowing 
grace  on  bills  and  notes  on  time,  there  is  no  doubt  that  the  pr.r- 
ties  may  agree  to  waive  this  ;  and  even  the  statutes  which  have 
made  this  custom  law,  permit  this  waiver.  And  not  only  is  a 
custom  inadmissible  which  the  parties  have  expressly  excluded, 
but  it  is  equally  so  if  the  parties  have  excluded  it  by  a  necessary 
implication  ;  as  by  providing  that  the  thing  which  the  custom 
affects  shall  be  done  in  a  different  way.  For  a  custom  can  no 
more  be  set  up  against  the  clear  intention  of  the  parties  than 
Rgainst  their  express  agreement  ;  and  no  usage  can  be  incorpo- 
rated into  a  contract  which  is  inconsistent  with  the  terms  of  the 
contract. 

Where  the  terms  of  a  contract  are  plain,  usage,  even 
under  that  very  contract,  cannot  be  permitted  to  affect  m:ite- 
rially  the  construction  to  be  placed  upon  it  ;  but  when  it  is 
ambiguous,  a  long-continued  usage  may  influence  the  judg- 
ment of  the  court,  by  showing  how  the  contract  was  understood 
by  the  parties  to  it. 

SECTION  V. 

OF   THE    ADMISSIBILITY     OF    EXTRINSIC     EVIDENCE    IN    THE    INTERPRETA- 
TION   OF    WRITTEN    CONTRACTS. 

It  is  very  common  for  parties  to  offer  evidence  external  to 
the  contract  in  aid  of  the  interpretation  of  its  language.     The 
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general  rule  is,  that  such  evidence  cannot  be  admitted  to  ccft 
tradict  or  vary  the  terms  of  a  valid  written  contract ;  or,  as  th«» 
rule  is  expressed  by  writers  on  the  Scotch  law,  "writing  cannot 
be  cut  down  or  taken  away  by  the  testimony  of  witnesses." 
The  rule  is  often  expressed  with  sufficient  exactness  for  ordi< 
nary  purposes,  in  this  way  :  "  Evidence  may  be  admitted  to  ex- 
plain a  written  contract,  but  not  to  contradict  it."  There  are 
many  reasons  for  this  rule.  One  is,  the  general  preference  of 
the  law  for  written  evidence  over  unwritten  ;  or,  in  other  words, 
for  the  more  definite  and  certain  evidence  over  that  which  is 
less  so ;  a  preference  which  not  only  makes  written  evidence 
better  than  unwritten,  but  classifies  that  which  is  written.  For 
if  a  negotiation  be  conducted  in  writing,  and  even  if  there  be  a 
distinct  proposition  in  a  letter,  and  a  distinct  assent,  making  a 
contract,  and  then  the  parties  reduce  this  contract  to  writing, 
and  both  execute  the  instrument,  this  instrument  controls  the 
letters,  and  they  are  not  permitted  to  vary  the  force  and  effect 
of  the  instrument,  although  they  may  sometimes  be  of  use  in 
explaining  its  terms.  Another  is,  the  same  desire  to  prevent 
fraud  which  gave  rise  to  the  statute  of  frauds ;  for  as  that 
statute  requires  that  certain  contracts  shall  be  in  writing,  so 
this  rule  refuses  to  permit  contracts  which  are  in  writing  to  be 
controlled  by  merely  oral  evidence.  But  the  principal  cause 
alleged  in  the  books  and  cases  is,  that  when  parties,  after  what- 
ever conversation  or  preparation,  at  last  reduce  their  agreement 
to  writing,  this  may  be  looked  upon  as  the  final  consummation 
of  their  negotiation,  and  the  exact  expression  of  their  purpose. 
And  all  of  their  earlier  agreements,  though  apparently  made  while 
it  all  lay  in  conversation,  \vhich  is  not  now  incorporated  into 
their  written  contract,  may  be  considered  as  intentionally  re- 
jected. The  parties  write  the  contract  when  they  are  ready  to 
do  so,  for  the  very  purpose  of  including  all  that  they  have  finally 
agreed  upon,  and  excluding  everything  else,  and  making  this 
certain  and  permanent.  And  if  every  written  contract  were 
held  subject  to  enlargement,  or  other  alteration,  according  to 
the  testimony  which  might  be  offered  on  one  side  or  the  other 
as  to  previous  intention,  or  collateral  facts,  it  would  obviously 
be  of  no  use  to  reduce  a  contract  to  writing,  or  to  attempt  to 
give  it  certainty  and  fixedness  in  any  way. 
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It  is  nevertheless  certain,  that  some  evidence  from  without 
must  be  admissible  in  the  explanation  or  interpretation  of  every 
contract.  If  the  agreement  be,  that  one  party  shall  convey  to 
the  other,  for  a  certain  price,  a  certain  parcel  of  land,  it  is  only 
by  extrinsic  evidence  that  the  persons  can  be  identified  who  claim 
or  are  alleged  to  be  parties,  and  that  the  parcel  of  land  can  be 
ascertained.  It  may  be  described  by  bounds,  but  the  questioa 
then  comes,  where  are  the  streets,  or  roads,  or  neighbors,  of 
monuments  referred  to  in  the  description  ;  and  it  may  sometimes 
happen  that  much  evidence  is  necessary  to  identify  these  per- 
sons or  things.  Hence,  we  may  say,  as  the  general  rule,  that 
as  to  the  />a?  ties  or  the  siibject-^natter  of  a  contract,  extrinsic  evi- 
dence may  and  must  be  received  and  used  to  make  them  certain, 
if  necessary  for  that  purpose.  But  as  to  the  terms,  conditions, 
and  limitations  of  the  agreement,  the  written  contract  must 
speak  exclusively  for  itself.  Hence,  too,  a  false  description  oi 
person  or  thing  has  no  effect  in  defeating  a  contract,  if  the  error 
can  be  distinctly  shown  and  perfectly  corrected,  by  other  mat* 
ter  in  the  instrument.  • 

A  written  contract,  of  which  the  memorandum  satisfies  the 
statute  of  frauds,  is  open  to  evidence  to  show  that  certain  essen- 
tials of  the  actual  contract  are  not  in  the  memorandum,  if  the 
effect  of  the  evidence  is,  not  to  vary  the  written  contract,  but 
to  show  that  no  such  contract  was  ever  made. 

Recitals  in  an  instrument  may  sometimes  be  qualified  or  con- 
tradicted by  extrinsic  evidence ;  by  "  recitals  "  are  meant  the 
narrative  of  the  circumstances  or  purposes  which  have  induced 
the  parties  to  make  the  contract.  So  the  date  of  an  instrument, 
or  if  there  be  no  date,  the  time  when  it  was  to  take  effect,  which 
may  be  other  than  the  day  of  delivery  ;  or  the  amount  of  the 
consideration  paid,  may  be  varied  by  testimony  ;  but  if  a  note 
given  for  land  is  sued,  the  promisor  cannot  show  in  defence  that 
the  deed  described  a  less  quantity  of  land  than  had  been  stipu- 
lated.  And  an  instrument  may  be  shown  to  be  void  and  with- 
out  legal  existence  or  efficacy,  as  for  want  of  consideration,  01 
for  fraud,  or  duress,  or  any  incapacity  of  the  parties,  or  any 
illegality  in  the  agreement.  In  the  same  way,  extrinsic  evi 
dence  may  show  a  total  discharge  of  the  obligations  of  the  con 
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tract ;  or  a  new  agreement  substituted  for  the  former,  which  it 
sets  aside  ;  or  that  the  time  when,  or  the  place  where,  certain 
things  were  to  be  done,  had  been  changed  by  the  parties  ;  or 
that  a  new  contract,  which  was  additional  and  supplementary  to 
the  original  contract,  had  been  made,  or  that  damages  had  been 
waived,  or  that  a  new  consideration,  in  addition  to  the  one 
mentioned,  has  been  given,  if  it  be  not  adverse  to  that  named 
in  the  deed.  And  if  no  consideration  be  named,  one  may  be 
proved. 

We  have  already  said  that  a  receipt  for  money  is  peculiarly 
open  to  evidence.  It  is  only  primd  facie  evidence  either  that 
the  sum  stated  has  been  paid,  or  that  any  sum  whatever  was 
paid.  It  is  in  fact  not  regarded  as  a  contract,  and  hardly  as  an 
instrument  at  all,  and  has  but  little  more  force  than  the  oral 
admission  of  the  party  receiving.  But  this  is  true  only  of  a  sim- 
ple receipt.  It  often  happens  that  a  paper  which  contains  a 
receipt,  or  recites  the  receiving  of  money  or  of  goods,  contains 
also  terms,  conditions,  and  agreements,  or  assignments.  Such 
an  instrur^ent,  as  to  everything  but  the  receipt,  is  no  more  to  be 
affected  by  extrinsic  evidence  than  if  it  did  not  contain  the 
receipt ;  but  as  to  the  receipt  itself,  it  may  be  varied  or  contra 
dieted  by  extrinsic  testimony,  in  the  same  mannnr  as  if  it  con- 
tained nothing  else.  , 

Lastly,  no  contract  will  be  enforced,  as  a  contract,  if  it  have 
no  plain  and  natural  or  legal  meaning,  by  itself  ;  and  if  admis- 
sible, extrinsic  evidence  can  only  show  that  the  intention  of  the 
parties  was  one  which  their  words  do  not  express.  But  the 
supposed  contract  being  set  aside  for  such  reasons  as  these, 
the  parties  will  be  remitted  to  their  original  rights  and  obliga- 
tions. 
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CHAPTER   XLII. 
LEGAL  RIGHTS  AND  OBLIGATIONS    OF  FARMERa 


SECTION  I. 

HIS  TITLE  TO   HIS   FARM. 

This  right  may  arise  from  and  rest  upon  possession,  inherit- 
ai^ce,  purchase,  or  hiring. 

I.  Possession. — If  the  farmer  or  they  from  whom  he  inherits 
have  possessed  the  land  without  disturbance  or  adverse  claim  for 
a  sufficient  number  of  years,  it  is  his  by  what  is  called  prescrip- 
tion. The  meaning  of  this  is,  that  the  law  does  not  allow  any 
adverse  claimant  to  set  up  an  old  and  stale  claim  to  the  farm,  and 
on  the  strength  of  it  deprive  a  man  of  property  which  he  has 
held  in  peace  for  a  long  period.  This  law  was  founded  upon 
the  probability  that  they  who  have  held  quiet  possession  of  land 
for  a  long  time  must  have  held  it  by  right ;  and  that  no  one 
would  be  likely  to  lie  by  and  make  no  claim  to  the  land  if  he  had 
a  good  title  to  it.  Ages  ago,  the  period  required  to  give  title  by 
mere  lapse  of  time  was  a  very  long  one.  Gradually  it  became 
shorter,  and  is  now  in  this  country  quite  short.  Exceptions  to 
the  rult  are  always  made  in  favor  of  those  who  by  reason  of 
absence,  infancy,  or  imbecility  have  been  unable  to  assert  their 
claims — the  principle  being  that  no  one  should  lose  his  land 
by  suffering  another  to  possess  it  quietly  for  a  long  time  but  he 
who  could  have  made  claim,  and  was  therefore  properly  pun- 
ished for  his  neglect. 

In  Chaptf.r  22,  on  limitations,  and  in  the  abstract  of  the 
statutes  of  limitations,  beginning  on  page  284,  the  reader  will 
find  stated  the  periods  of  time  within  which,  in  the  several 
States,  an  action  must  be  brought  to  recover  real  estate — that 
is,  land.  If  brought  afterwards,  the  lapse  of  time  is  a  sufficient 
defense,  unless  the  plaintiff  who  seeks  to  recover  the  land  can 
justify  his  delay  in  bringing  his  suit  by  showing  that  he  or  she 
was  an  infant,  or  absent  from  the  State,  or  imbecile,  or  a  married 
woman,  or  undej'  some  other  disability ;    and   that  he  or  she 
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brought  his  or  her  action  within  the  prescribed  period,  if  that 
began  after  his  disability  was  removed. 

2.  Inheritance. — In  this  country  there  is  not  only  an  entire 
absence  of  the  right  of  primogeniture,  but  no  other  difference 
between  the  inheritance  of  real  estate  or  land,  and  of  personal 
property  in  goods  and  chattels,  than  that  which  arises  necessa- 
rily from  the  difference  in  the  nature  of  these  two  kinds  of 
property.  We  retain,  generally,  the  phraseology  of  the  English 
/aw.  The  word  "  inheritance "  applies  in  law  only  to  real 
property,  and  the  statutes  by  which  it  is  determined  how  such 
property  passes  to  the  issue  or  relatives  of  the  deceased,  are 
commonly  called  statutes  of  inheritance.  Whereas  those  which 
determine  how  and  where  the  personal  property  shall  go  are  called 
statutes  of  distribution.  But  in  all  the  States  these  two  statutes 
are  nearly  alike ;  that  is  to  say,  the  persons  entitled  to  the  real 
estate  of  a  deceased  man  are  almost  always  those  to  whom 
^he  personal  property  would  go  as  to  the  next  of  kin  to  the 
deceased. 

A  person  who  takes  a  farm  by  inheritance  (using  the  word  in 
Its  common  meaning),  must  take  it  either  under  the  will  of  the 
deceased,  or  by  force  of  law  as  the  heir  of  the  deceased.  On 
this  subject  we  refer  to  what  we  have  said  in  our  chapters  on  wills 
and  on  executors  and  administrators. 

3.  Purchase. — In  this  country  land  can  only  be  transferred 
by  Deeds. 

If  a  man  makes  a  bargain  to  buy  a  farm  and  is  so  unwise  as 
to  take  possession  without  having  a  sufficient  deed  duly 
executed,  his  bargain  gives  him  no  title  to  his  farm,  which  still 
remains  the  property  of  the  man  who  agreed  to  sell  it.  But  if 
the  bargain  be  in  writing  and  sufficiently  distinct,  the  law  may 
help  him  and  compel  the  owner  to  carry  his  bargain  into  effect 
by  giving  a  sufficient  deed. 

The  wiser  way,  if  for  any  reason  the  parties  are  not  ready  to 
give  and  receive  a  deed,  is  for  the  intended  buyer  to  take  from 
the  intended  seller  a  bond  for  a  deed,  of  which  he  wil'  find 
several  forms.     See  forms  27,  28,  and  29,  in  this  book. 

For  offers  made  on  time,  see  the  third  section  of  th»  sixth 
chapter. 
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For  the  law  of  deeds  we  refer  to  our  chapter  on  deeds.  In 
that  chapter  will  also  be  found  what  it  is  most  important  to 
know,  remember,  and  practice — that  is  the  legal  requirements 
concerning  the  signing,  sealing,  acknowledgment,  delivery,  and 
recording  of  deeds.  Ignorance  or  neglect  of  any  of  these 
matters  may  destroy  a  man's  title  to  his  farm  and  deprive  him 
of  it. 

It  is  now  so  common  to  sell  a  farm  at  auction  that  it  is  well 
to  give  some  of  the  rules  of  law  about  sales  at  auction. 

4.  Sales  of  Land  at  Auction. — Every  bid  by  any  one 
present  is  an  offer  by  him.  It  may  be  withdrawn  before  the 
hammer  falls  ;  but  if  not  withdrawn,  then  the  offer  is  accepted 
and  the  bargain  made. 

If  a  farm  be  sold  the  plan  or  description  offered  at  the  sale 
must  give  true  information,  or  the  purchaser  is  not  bound  to 
take  the  estate.  If  the  descriptions  are  written  or  printed  and 
circulated  among  the  bidders,  they  cannot  be  contradicted  by 
verbal  declarations  made  by  the  auctioneer  at  the  time  of  the 
sale. 

If  land  is  sold  in  several  lots,  and  each  is  bought  by  itself,  there 
is  a  separate  bargain  for  each  lot',  and  therefore  if  the  seller  can 
make  good  title  to  only  one  or  more  of  the  lots,  the  buyer  must 
take  them  though  he  cannot  have  the  other  lots  he  bought ; 
unless  he  can  show  that  the  buying  of  the  whole  was  a  valid 
part  of  the  inducement  or  motive  for  buying  any,  and  that  the 
part  he  could  have  would  not  answer  his  purpose  unless  he  could 
have  the  other  lots. 

Whether  by-bidders  for  the  seller  authorize  a  purchaser  to 
abandon  a  sale  has  been  much  disputed.  Of  course  any  fraud- 
ulent act  of  the  seller  would  have  that  effect ;  but  it  seems  to 
be  law  that  by-bidding  is  not  necessarily  fraudulent,  if  the  seller 
wishes  only  to  avoid  sacrifice.  But  the  honest  way  would  be  to 
put  the  land  up  at  a  price.  And  if  the  seller  or  auctioneer 
declares  at  the  sale  that  there  is  no  by-bidding,  or  makes  any 
declaration  to  that  effect,  and  then  employs  by-bidding,  the 
buyer  is  not  bound  to  take  the  land. 

An  agreement  among  many  persons  that  one  should  bid  for 
all  is  not  necessarily  illegal. 
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An  auctioneer  of  real  or  personal  property  who  does  not  give 
the  name  of  the  owner  is  himself  liable  to  the  buyer  for  the 
completion  of  the  sale,  and  for  any  warranty  he  makes ;  and  so 
he  is  if  he  sold  and  warranted  without  authority.  But  if  he 
has  authority  from  the  owner  and  states  who  the  owner  is,  he 
puts  the  liability  for  the  sale  and  the  warranty  upon  the  owner. 

SECTION  II 

WHAT   ONE  TAKES   BY  THE   DEED   OF   A    FA.RM 

I.  Boundaries  and  Descriptions. — The  first  question  is 
what  land  does  he  take  ;  and  this  question  is  answered  by  the 
boundaries.  These  cannot  be  stated  too  carefully,  and  cases 
where  difficulties  and  law-suits  have  arisen  from  their  inaccu 
racy  or  insufficiency  are  very  frequent. 

One  rule  to  be  remembered  is,  that  evidence  of  what  the 
parties  meant  and  intended  cannot  be  used  to  contradict 
what  they  have  said  in  writing.  See  page  74.  This  rule  some- 
times works  great  injustice  ;  but  the  reason  of  it  is  obvious,  for 
if,  after  parties  had  agreed  upon  a  matter,  and  put  it  in  writing  in 
the  most  formal  manner,  either  of  them  could  put  the  writing 
aside  by  evidence  that  he  meant  something  else,  nobody  would 
be  safe  in  his  contracts  or  secure  in  his  rights. 

But  evidence  is  receivable  to  show  that  either  of  the  parties 
used  language  to  defraud  the  other ;  for  fraud  can  always  be 
exposed,  and  whenever  shown  gives  the  defrauded  party  the 
right  to  avoid  the  contract.  Words  and  conversation  about  the 
farm  amount  to  nothing  in  law. 

The  intending  seller  may  say  how  much  stock  it  will  feed,  or 
what  crops  it  will  produce,  and  if  he  deceives  the  buyer  this 
man  has  no  remedy,  for  he  must  judge  of  these  matters  for  him- 
self, or  get  disinterested  advice.  But  if  he  should  state  falsely 
and  fraudulently  that  the  farm  had  in  fact  fed  so  much  stock  or 
produced  such  crops,  the  deceived  buyer  would  have  his  remedy, 
and  could  avoid  the  sale  if  he  thought  fit. 

Evidence  is  always  admissible  to  show  what  the  contract  or 
instrument  means,  as  who  the  parties  are,  or  where  the  farm  or 
land  is.  The  rule  is,  that  evidence  cannot  contradict  but  may 
explain  a  written  contract.     If  a  deed  says  John  Smith  sells  the 
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land,  evidence  cannot  show  that  it  was  Peter  Robinson ;  but  if 
there  be  John  Smith  the  father  and  John  Smith  the  son,  it  can 
show  which  of  them  is  meant. 

So  the  boundaries  may  be  obscure  or  uncertain  ;  and  while 
evidence  cannot  put  new  boundaries  into  a  deed,  it  may  make 
those  which  are  there  certain.  So  boundaries  may  be  incon- 
sistent. The  farm  may  be  said  to  contain  so  many  acres,  and 
to  measure  five  hundred  rods  from  such  a  boundary  to  such  a 
boundary  in  a  northwest  direction.  But  there  may  be  no  bound- 
ary in  that  direction,  and  the  distance  from  one  bound  to  the 
other  may  be  four  hundred  and  six  hundred  rods,  in  a  north- 
northwest  direction,  and  the  farm  may  contain  more  or  fewer 
acres  than  the  description.  In  such  a  case  evidence  may  show, 
if  it  can  with  reasonable  certainty,  just  what  the  bounds  actually 
are,  as  certain  trees,  or  posts,  or  rocks.  And  if  the  boundaries 
are  made  certain  they  will  control  distances,  directions,  and  con- 
tents, unless  the  discrepancies  are  so  great  as  to  show  eithei 
fraud  on  one  part  or  the  other,  or  that  the  parties  labored 
under  some  mistake,  and  could  not  have  agreed  in  their  mincL 
one  to  sell  and  the  other  to  buy  the  same  farm  ;  for  this  agree 
ment  of  minds  is  in  law  the  very  essence  of  a  contract. 

If  the  number  of  acres  enters  into  the  description,  it  is  com 
men  to  add,  "  be  the  same  more  or  less."  This  guards  effect 
ually  against  any  inaccuracy.  But  without  it,  the  failure  in  the 
number  of  acres  would  not  avoid  the  deed,  unless  it  was  so  large 
as,  with  other  circumstances,  to  show  fraud.  If  there  be  ever 
so  much  fraud,  the  fraudulent  party  cannot  take  advantage  of 
it,  and  only  the  defrauded  party  can.  If  the  seller  says  the 
farm  contains  so  many  acres  when  he  knows  it  does  not,  and 
then  points  out  the  boundaries  accurately  and  truly,  the  buyer 
is  without  redress,  because  he  has  the  means  of  correcting  the 
misrepresentation, 

2.  Contents. — The  rule  of  law  is,  and  for  many  centuries  has 
been,  that  whosoever  owns  land  owns  all  there  is  above  it  and 
all  there  is  below  it ;  or  as  the  old  phrase  ran,  everything  up  to 
the  sky  and  everything  down  to  the  center. 

.  Of  course  all  buildings  and  everything  fairly  belonging  to  the 
buildings  go  with  the  farm.     But  then  comes  the  question,  what 
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does  belong  to  them  ?  The  answer  is  given  by  the  rules  of  law 
as  to  fixtures. 

3.  Fixtures. — They  are  everything  which  is  fixed  or  fastened 
to  the  land.  And  if  anything  be  fastened  to  the  land,  whatever 
is  fastened  to  that  thing  is  fastened  to  the '  land.  Thus :  A 
house  rests  on  a  stone  foundation  sunk  into  the  ground  ;  but  the 
doors  and  windows  of  the  house  are  fastened  to  the  house,  and 
therefore  they  are  fastened  to  the  land  ;  and  the  blinds  belong- 
ing  to  th-  windows  and  the  locks  and  keys  to  the  door,  though 
moveable  and  for  the  time  removed  from  them,  and  some  other 
things  of  like  kind  not  fastened  to  the  house,  are  fixtures,  and 
go  with  the  house  as  that  goes  with  the  land.  The  cases  are 
almost  innumerable  which  have  risen  upon  the  question  whether 
this  or  that  thing  is  a  fixture.  Before  atterripting  to  show  how 
this  question  has  been  answered,  it  may  be  well  to  state  that 
many  things  are  fixtures  when  a  house  is  sold,  so  that  the  seller 
of  the  house  cannot  retain  them,  which  would  not  be  fixtures  to 
the  hirer  of  the  house  if  he  put  them  in  ;  and  when  his  lease 
expired  he  could,  therefore,  take  them  away  with  him. 

In  general,  whatever  the  owner  of  the  farm  fastens  to  the 
ground  or  to  a  building,  or  uses  constantly  with  it  as  an  appur- 
tenance to  it,  is  a  fixture,  and  he  sells  it  when  he  sells  the  farm. 
But  whatever  a  hirer  buys  or  makes  to  use  with  the  farm,  and 
fastens  to  the  ground  or  building,  if  he  fastens  it  in  such  a  way 
that  he  can  remove  it  and  leave  the  land  or  building  in  as  good 
order  and  condition  as  before,  he  may  remove  and  take  away. 

Of  course  the  parties,  whether  buyer  or  seller,  or  hirer  or 
lessor,  may  make  what  bargains  they  like  about  any  fixture. 
The  law  of  fixtures  comes  in  only  where  they  make  no  bargain. 

A.  Things  held  not  to  be  removable  by  an  outgoing  tejiant. — 
Barns  and  sheds  fixed  in  the  ground,  statues  erected  on  a  per- 
manent foundation  as  an  ornament  to  the  ground,  chimney- 
piece  not  ornamental  if  it  be  fastened  to  the  wall,  closets  affixed 
to  f.he  house,  conservatory  substantially  affixed,  fuel-house, 
hearths,  hedges,  pigeon-house,  pump-house,  wagon-house,  box- 
borders  not  belongin.!;^  to  a  gardener  by  trade,  fruit  trees  not 
belonging  to  a  nurserymaii.  These  last  two  illustrate  a  rule  of 
much  force  and  frequent  application,  namely :  that  a  tenant  of 
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land  which  he  hires  to  carry  on  a  business  there  may  add 
things  as  a  part  of  his  business  and  take  them  away,  which 
things  he  would  be  obliged  to  leave  if  they  were  not  con 
nected  with  his  business. 

B.  Thhigs  held  to  be  removable  by  an  outgoing  tenant. — 
Barns,  stables,  out-houses  and  sheds  resting  on  logs  or  rollers, 
because  this  showed  them  to  be  affixed  to  the  land  only  tem- 
porarily. Ornamental  chimney-pieces,  fire-frame,  furnaces,  cook- 
ing stove,  gates,  looking-glasses,  trade  fixtures  generally. 

There  are  two  rules  to  be  remembered,  of  almost  universal 
force.  One  is  that  the  outgoing  tenant  who  has  attached  to  the 
land  or  placed  upon  the  premises  anything  which  he  cannot 
remove  and  leave  the  buildings  or  the  land  in  as  good  condition 
as  before,  must  leave  that  thing  behind  him. 

The  other  is  that  an  owner  of  land  who  attaches  to  his  land 
or  building  almost  any  of  the  things  which  a  tenant  may 
remove,  when  he  sells  the  land  or  building  sells  that  thing, 
unless  he  expressly  reserves  a  right  to  remove  it. 

4.  Manure. — If  a  man  sells  his  farm  he  sells  with  the  farm 
all  the  manure  upon  it,  whether  it  be  spread  on  the  fields  or  is 
heaped  up  in  the  barn-yard  or  cellar. 

If  he  lets  his  farm  to  another,  the  hirer  takes  the  manure, 
unless  the  lessor  reserves  the  right  to  take  it  away,  and  when 
the  lease  expires  and  the  land  returns  to  the  owner,  the  manure 
goes  with  the  land. 

The  owner  of  a  farm  may  undoubtedly,  before  he  sells  it, 
remove  the  manure  or  sell  it  separately,  if  he  does  this  openly 
and  not  secretly,  and  not  in  such  a  way  as  to  deceive  and  cheat 
the  buyer  of  the  farm.  What  the  right  of  the  outgoing  tenant 
is  may  not  be  so  certain.  But  it  may  now  be  considered  as  the 
law  of  this  country  that  a  tenant  who  has  occupied  a  farm  on  a 
lease,  and  whose  lease  is  about  to  expire,  cannot  sell  or  remove 
the  manure,  but  it  goes  with  the  farm  to  the  owner. 

5.  Rocks,  Stones,  Soil. — These  belong  wholly  to  the  owner 
of  the  land,  and  whoever  buys  it  buys  an  absolute  right  to  them. 
No  man  can  take  away  a  pebble  or  a  spoonful  of  earth  without  a 
breach  of  the  law.  This  is  obvious,  for  if  a  man  could  take  one 
spoonful   he  could   take  many,  and   that   might  be  a  cartload 
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And  if  he  might  take  a  pebble,  he  might  take  the  rocks.     These 
must  belong  to  the  owner  of  the  land. 

6.  Adjoining  Roads. — If  one's  farm  is  bounded  by  a  road, 
and  there  are  no  restrictions  or  reservations  in  the  deeds  through 
which  he  derives  title,  he  owns  to  the  middle  of  the  road,  sub- 
ject only  to  the  right  of  the  public  to  use  it  as  a  road,  or,  as  it  is 
called,  their  right  of  way  ;  subject  also  to  whatever  rights  the 
law  of  the  State  gives  to  surveyors  of  roads  and  highways,  or 
other  officers.  Thus,  he  owns  the  grass  on  the  road,  and  may 
take  stone  or  gravel  from  the  road  as  freely  as  from  any  part  of 
the  farm,  provided  he  fills  the  vacant  places  with  equally  good 
road  material  and  leaves  the  road  in  as  good  condition  as  before. 

When  the  owner  of  a  farm  owns  to  the  middle  of  the  adjoin- 
ing road  he  has  all  the  rights  to  the  land  consistent  with  the 
public  right  of  way.  He  may  plant  trees  on  the  sidewalk  if  per 
mitted  by  proper  authority,  or  unless  they  obstruct  the  use 
of  the  road,  and  they  remain  his  property.  Officers  charged 
with  the  care  of  roads  may  remove  them,  but  individuals  ar^ 
liable  for  their  wanton  destruction.  If  one  fastens  his  horse  to 
the  trees,  and  the  horse  injures  the  trees,  the  man  who  tied  him 
there  is  liable. 

The  owner  of  a  farm  cannot  put  any  permanent  structure  on 
an  adjoining  road,  nor  keep  his  carts  and  sleds  there  nor  pile 
his  wood  there,  and  if  he  does  he  is  liable  to  anyone  who  suf- 
fers an  injury  from  running  against  them  while  traveling  over 
the  highway. 

7.  Trees. — Of  course  the  owner  of  a  farm  buys  and  owns 
all  the  trees  upon  it  if  at  the  time  of  the  sale  they  were 
blown  down  and  lie  on  the  ground,  but  not  if  they  have  been 
cut  for  sale  or  fuel.  There  have  been  some  cases  in  courts 
turning  upon  the  question  what  are  his  rights  if  his  trees  hang 
over  his  neighbor's  fields,  and  what  are  his  neighbor's  rights. 

In  the  first  place  his  neighbor  owns  his  land  absolutely,  and 
all  that  is  above  and  below  it  Therefore  he  may  cut  away 
every  bough  and  twig  which  comes  over  his  land.  And  he 
may  dig  down  close  to  the  line  of  his  land  and  cut  away  every 
root  that  comes  into  his  land.  But  how  is  it  as  to  the  fruit 
which  grows  upon  their  branches  }      This  fruit,  like  the  branches 
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themselves,  belongs  to  the  owner  of  the  tree.  His  neighbor 
may  cut  the  branches  away,  and  they  may  fall  on  his  ground, 
but  he  has  no  right  to  them.  The  original  owner  loses  no  prop- 
erty in  them,  but  has  a  right  to  enter  peaceably  upon  the  land 
where  they  lie  and  take  the  fallen  boughs  away.  So  he  retains 
his  property  in  the  fruit,  and  may  enter  upon  the  land  where  it 
lies,  and  gather  it  and  take  it  away.  Such,  we  think,  are  the 
conclusions  to  be  derived  from  the  best  adjudication  and  the 
best  reasoning  on  the  subject. 

SECTION  III. 

TRESPASSING   ON   THE   FARM. 

1.  Who  is  a  Trespasser. — The  right  of  an  owner  of  a  farm 
to  its  entire  possession  is  so  absolute  in  law  that  nobody  can 
set  foot  upon  it,  by  day  or  night,  against  the  owner's  will,  with- 
out committing  what  the  law  calls  a  trespass,  or  a  breach  of  the 
law  for  which  he  is  answerable.  A  man's  house,  says  the  old 
maxim,  is  his  castle,  as  effectually  protected  by  the  law  as  a 
castle  by  its  walls  and  battlements.  If  a  stranger  goes  at 
proper  hours  only  upon  the  roads  and  paths  of  the  farm, 
although  they  are  not  public,  they  are  so  far  open  that  one  who 
walks  on  them  without  evil  design  and  without  doing  harm,  and 
without  express  prohibition  of  some  kind,  would  be  held  to 
have  in  some  sort  the  owner's  permission.  But  one  who  walk.'^ 
on  the  grass,  or  perhaps  anywhere  but  on  the  roads  or  paths,  is  a 
trespasser,  if  without  express  permission. 

2.  Of  the  right  of  the  Farmer  to  order  a  Trespasser 
OFF  FROM  HIS  Land.  His  right  to  do  this  is  unquestionable. 
But  suppose  that  he  gives  such  an  order  and  the  trespasser  will 
not  go.  What  can  the  farmer  do  ?  Then  the  owner  of  the 
farm,  or  of  any  lot  of  land,  however  small,  has  an  equally 
unquestionable  right  to  put  him  off  forcibly  if  the  trespasser 
will  not  go  peaceably.  But  how  much  force  may  the  owner 
use }  The  answer  to  this  question  is  distinct  and  certain 
so  far  as  the  law  goes,  but  there  may  be  some  difficulty  in 
the  actual  application  of  the  rule.  The  rule  of  law  is,  that  the 
owner  of  the  land  may,  in  order  to  expell  the  trespasser,  "  put 
his  hands  gently  upon  him."      But   then  the  question  comes 
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what  is  "gently."  This  question  has  been  through  English 
courts  for  centuries.  They  have  come  to  a  conclusion  which 
the  American  courts  generall}^  adopt.  This  conclusion  is  that 
the  owner  may  use  whatever  force  is  necessary  to  expel  the 
trespasser,  provided  on  the  one  hand  that  he  does  him  no  griev- 
ous bodily  injury,  and  on  the  other  that  he  uses  no  more  force 
than  the  trespasser  makes  necessary. 

For  example  :  A  goes  into  B's  house,  or  barn,  or  on  his  land, 
and  persists  in  remaining-  there,  although  B  orders  him  away. 
B  may  lay  hold  of  him,  may  summon  help,  and  with  as  much 
help  as  he  needs  seize  him,  and  if  need  be  bind  him  hand  and 
foot,  carry  him  bodily  off  his  premises,  and  then  unbind  him. 
Always  on  this  condition,  that  he  uses  no  more  violence  than  is 
lequisite  to  remove  him,  and  that  he  avoids  such  measures  as 
■^i^ould  do  serious  or  permanent  harm  or  endanger  life  or  limb. 
But  while  B  does  only  what  is  needed  to  remove  A,  and  does 
this  with  sufficient  care,  if  A  by  some  accident  is  injured,  B  is 
not  responsible,  for  it  is  A's  own  fault. 

SECTION  IV. 

FARM-WAYS. 

Of  course  an  owner  of  a  farm  may  make  or  unmake 
his  own  roads  or  ways  at  his  pleasure.  His  neighbor  has  noth- 
ing to  do  with  them,  unless  the  owner  give  him  leave  to  use 
them,  and  a  right  of  way  must  be  conveyed  by  a  deed,  in  like 
manner  as  the  land  itself.  If,  indeed,  his  neighbor  claims  a 
right  to  use  one  of  them,  and  under  that  claim  uses  it  as  he 
would  his  own  for  more  than  twenty  years  without  the  permis- 
sion of  the  owner,  such  neighbor  might  acquire  a  right  of  way 
by  prescription.  And  if  such  rights  of  way  become  attached 
to  a  farm  by  prescription,  whoever  buys  a  farm  buys  with  it 
those  rights  of  way.     But  such  a  case  would  not  often  occur. 

If  a  farmer  sells  a  lot  surrounded  by  the  farm,  he  sells  with 
it  a  right  to  pass  to  and  from  the  lot.  But  the  seller  may  mark 
out  a  sufficient  passage  to  and  from  the  land,  and  over  that  the 
buyer  must  go.  And  when  a  public  highway  is  laid  out  which 
gives  access  to  the  lot,  the  buyer  of  it  loses  his  right  of  passage 
over  the  seller's  land,  because  this  right  is  no  longer  necessary 
to  his  use  and  occupation  of  the  lot. 
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SECTION  V. 

WATER   RIGHTS. 

The  owner  of  a  farm  owns  the  ponds  upon  his  farm  and  the 
running  streams,  so  far  as  to  make  a  reasonable  use  of  them 
for  his  land,  stock,  or  house.  He  may  change  the  course  of  a 
stream  on  his  own  land,  but  he  must  not  divert  it  from  his 
neighbor's  land,  nor  can  he  lead  it  into  his  neighbor's  land  else- 
where than  in  its  natural  channel.  He  may  dam  it  up  so  as  to 
make  ponds  on  his  own  land,  but  cannot  overflow  his  neighbor's 
land  except  for  mill  purposes  under  the  local  laws  regulating 
such  use  of  the  water.  If  he  does,  his  neighbor  may  enter  his 
farm  and  remove  the  dam  so  far  as  to  relieve  his  land  from  the 
overflow  ;  and  if  the  stream  be  obstructed  by  stones  or  rubbish 
on  his  neighbor's  farm,  he  may  go  on  his  neighbor's  land  to 
remove  the  obstruction,  and  may  put  this  on  the  banks  of  the 
stream.  He  may  dig  anywhere  on  his  own  land,  even  if  he  cuts 
off  the  springs  which  water  his  neighbor's  land  or  supply  his  well 
or  pond,  for  his  neighbor  has  no  property  or  legal  interest  in  the 
waters  which  flow  or  stand  below  the  surface  of  the  land. 

As  the  owner  of  a  farm  owns  a  stream  or  brook  which  runs 
through  his  farm,  so  if  a  farm  bounds  on  a  running  stream 
that  is  not  navigable  he  owns  to  what  is  called  the  thread  of 
the  stream,  which  is  the  middle  of  the  main  current,  and  may  be 
on  one  side  or  the  other  of  the  middle  of  the  stream. 

SECTION  VI. 

FIRE. 

There  is  a  principle  of  law  applicable  in  a  reasonable  way  to 
everyone,  and  to  the  ownership  and  use  of  all  property.  It  is 
this  :  "A  man  must  use  what  is  his  own  so  as  not  to  injure  his 
neighbor."  This  rule  applies  distinctly  to  a  man's  right  to  kindle 
fire  on  his  land.  A  man  who  owns  any  land,  much  or  little,  may 
kindle  what  fire  he  will  upon  it  and  burn  what  he  will  in  the 
fire.  But  he  is  always  responsible  for  the  damage  his  fire  does 
if  he  were  negligent  in  any  way  about  it.  It  may  be  that  his 
neighbor's  fences  or  buildings  are  so  near  him  that  he  could  not 
build  a  fire  upon  any  part  of  his  land  without  endangering  his 
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neighbor's  property.  Then  it  might  be  negligent  in  hira  to 
build  a  fire  to  burn  brush  anywhere,  or  he  may  build  it  of  par- 
ticularly inflammable  and  therefore  dangerous  material,  or  in  a 
very  dry  time,  or  in  a  high  wind,  or  too  large  a  fire,  or  without 
watching  it  with  the  care  that  such  a  fire  required  to  be  reason- 
ably safe.  If  he  were  sued  for  the  damage  it  would  be  for  a  jury 
to  determine,  under  the  direction  of  the  court  as  to  the  law, 
whether  he  was  liable,  and  if  so  for  how  much.  The  court 
would  instruct  the  jury  that  the  builder  of  the  fire  was  not  liable 
if  he  built  it  on  his  own  land,  unless  there  were  circumstances  of 
some  kind  which  satisfied  them  that  he  had  been  in  some  way 
negligent,  and  that  the  damage  was  directly  due  to  his  negli- 
gence. Then  would  come  the  question,  which  is  often  very  diffi- 
cult because  it  must  be  answered  by  a  well  established  rule, 
applicable  not  only  to  fire  but  in  a  great  variety  of  cases,  but 
which  it  is  often  very  difficult  to  apply.  This  rule  is  that  a  wrong 
doer  is  always  answerable  for  all  the  immediate  or  direct  effects 
of  his  wrong-doing,  but  not  further.  If  we  apply  this  rule  to  a 
case  of  fire,  the  man  who  built  one  or  tended  one  negligently 
would  be  answerable  to  his  neighbor  not  only  for  a  shed  that 
caught,  but  for  his  dwelling-house,  though  that  stood  at  some  dis- 
tance, if  it  caught  fire  from  the  shed.  But  he  would  not  be 
answerable  to  a  more  distant  person  whose  house  caught  fire  from 
the  first  house.  The  reason  of  the  rule  is  obvious.  If  the  builder 
of  the  fire  were  answerable  for  the  sec"bnd  house,  why  not  for  the 
third  which  caught  from  the  second,  and  why  not  for  a  whole 
city  ?  It  is  plain  that  there  must  be  some  limit  to  a  wrong-doer's 
liability  for  the  consequences  of  his  wrong-doing.  It  must  stop 
somewhere.  If  the  man  whose  house  or  store  is  burned  down 
becomes  thereby  insolvent,  no  one  would  say  that  the  man  who 
set  the  fire,  however  willfully  or  negligently,  should  be  answer- 
able to  this  insolvent's  creditors  for  what  they  lose  by  him.  As 
this  man's  liability  must  stop  somewhere,  the  law  says  it  stops 
with  the  direct  and  immediate  consequences  of  his  wrong-doing, 
leaving  it  to  a  court  and  jury  to  determine  what  damages  were 
direct  and  immediate,  and  what  were  only  remote  and  conse- 
quential. 

Farm  buildings  are  sometimes  destroyed  by  fire  caught  from 
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railroad  cars.  The  railroad  companies  are  of  course  liable  for 
all  damage  caused  thereby  if  the  fire  arose  from  any  fault  of 
theirs  or  of  persons  employed  by  them.  It  would  be  the  fault 
of  the  companies  if  they  neglected  to  use  known  and  entirely 
practicable  precautions.  Whether  they  would  be  answerable  if 
wholly  free  from  negligence  and  default  cannot  be  answered 
from  any  ascertained  and  uniform  law.  Generally  we  think  they 
would  be  answerable.  In  some  States  this  is  provided  by  stat- 
ute. 

SECTION  VII. 

GAME    ANIMALS. 

We  have  in  this  country  no  game  laws  but  such  as  are 
intended  to  preserve  from  wasteful  destruction  animals  valuable 
/or  food  or  otherwise  useful.  It  is  a  pity  we  have  not  more  laws 
for  this  purpose,  and  that  they  are  not  better  observed.  Game 
animals  which  existed  in  great  abundance  almost  everywhere  in 
this  country  some  years  ago  are  now  scarce  everywhere,  and  in 
some  regions  destroyed,  by  the  indiscriminate  slaughter  which 
has  long  prevailed. 

A  wild  animal,  whether  beast,  bird,  or  fish,  belongs  to  nobody, 
and  everyone  may  catch  or  kill  it  who  can.  But  here  again 
comes  this  question  of  the  right  to  go  upon  the  land.  The 
wild  birds  on  my  farm  are  not  mine.  I  have  no  better  right  to 
lihoot  or  snare  them  than  another.  But  no  man  has  any  more 
»ight  to  come  on  my  land  without  my  permission,  to  snare  or 
shoot  them,  than  for  any  other  purpose.  That  is  to  say,  he  has 
no  right  at  all.  If  a  man  stands  in  a  road  adjoining  my  farm 
and  shoots  a  bird  which  is  coming  on  my  land  I  cannot  say  that 
he  does  me  any  wrong.  But  if  the  bird  falls  over  the  line  he 
has  no  right  to  step  a  foot  on  my  land  to  get  the  bird,  and  if  he 
does  so  he  is  a  trespasser. 

It  IS  common  in  some  parts  of  our  country  to  see  signboards 
set  up  on  the  roadside,  giving  notice  "  no  shooting  allowed  on 
these  premises. "  The  only  practical  meaning  or  effect  of  such 
notices  is,  that  while  one  who  walks  peacefully  over  the  land 
will  not  be  prosecuted,  one  who  shoots  upon  the  land  will  be. 
But  he  cannot  be  prosecuted  for  shooting  there  or  for  killing 
wild  animals  there,  but  for  being  there   without  leave,  that 
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is,  for  trespassing  on  the  land.  So  the  owner  of  the  farm  does 
not  own  the  fish  in  his  ponds  or  streams  until  he  catches  them, 
but  no  stranger  has  any  right  to  come  over  his  land  to  his 
grounds.  If  such  ponds  or  streams  reach  a  highway  any  man 
may  stand  in  the  highway  and  fish  for  them. 

An  animal  that  was  originally  wild,  after  it  is  caught  and 
tamed  is,  with  its  progeny,  as  much  property  as  a  domestic  ani- 
mal. 

SECTION  VIII. 

DOMESTIC   ANIMALS. 

They  are  as  much  the  property  of  their  owner  as  anything 
else  which  he  owns.  A  farmer  has  certain  rights  to  them  and 
certain  liabilities  for  them. 

No  one  has  a  right  to  kill  or  injure  them.  If  his  neighbor's 
cattle  trespass  on  his  land  he  may  impound  them,  being  very 
careful  to  follow  exactly  the  requirements  of  the  law,  for  his 
ignorance  or  carelessness  here  may  get  him  into  trouble.  Per- 
haps the  difficulty  or  danger  of  making  use  of  a  remedy  which 
may  so  easily  be  mistaken  is  one  cause  why  impounding  is  not 
now  so  often  resorted  to  as  formerly.  But  the  farmer  whose  land 
cattle  trespass  on  may  turn  them  into  the  road  to  go  where  they 
will.  A  kind  regard  for  his  neighbor  would  prompt  him  to  give 
his  neighbor  such  information  as  would  enable  him  to  recover  his 
cattle,  unless,  indeed,  they  were  notoriously  breachy  and  then 
owner  had  been  warned  often  enough.  But  one  who  turns 
them  from  his  own  land  into  the  road  is  not  bound  to  give  this 
notice.  For  everyone  who  owns  cattle  is  bound  to  keep  them 
at  home  or  suffer  the  consequences. 

So  it  would  be  as  to  sheep,  goats,  swine,  etc.  As  to  hens, 
they  cannot  be  impounded.  Of  course  they  can  be  driven 
away,  but  they  must  not  be  shot,  even  if  their  dead  bodies  were 
returned  to  their  owners.  It  may  be  doubted,  however,  whether 
a  jury — who  determine  all  questions  of  damages  in  actions  of 
trespass — would  give  much  damage  if  their  owner,  who  was  in 
the  habit  of  letting  them  get  their  food  in  his  neighbor's  gar- 
den, brought  an  action  when  their  dead  bodies  were  brought  to 
him. 

The    owner    of    domestic    animals    is    liable   for   any    dam- 
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age  they  cause,  and  one  whose  fields  they  break  into  may  sue 
for  the  harm  they  do. 

If  he  turns  his  oxen  or  other  animals  loose  into  the  public 
highway,  and  there  they  injure  anyone  in  person  or  property,  he 
is  answerable.  Nor  is  it  any  defense  that  he  did  not  know  that 
they  were  particularly  dangerous  in  disposition,  nor  is  it  any 
defense  that  the  animals  were  not  so,  because  he  ought  to  have 
kept  them  at  home. 

Whether  this  applies  to  hens  the  law  has  not  said  that  we 
know  of,  but  it  has  said  so  very  decidedly  as  to  all  four-footed 
animals,  including  one  of  the  most  troublesome — dogs.  As  to 
other  animals  it  is  a  general  rule  that  the  owner  of  an  animal 
that  is  kept  at  home  and  there  injures  a  person,  is  not  liable 
unless  it  can  be  shown  that  he  had  good  reason  to  know  that  his 
animal  was  mischievous  and  should  be  kept  in  such  a  way  that 
he  would  be  harmless.  But  all  dogs  are  mischievous  by  their 
very  nature  and  their  owner  is  liable  for  any  injury  they  do  and 
its  direct  consequences.  Anyone  may  kill  any  dog  who  runs 
at  him  in  the  public  highway  or  on  his  own  land  in  a  threaten- 
ing way,  or  if  he  is  wounding  or  chasing  cattle  or  sheep  in  his 
own  pastures.  In  States  requiring  that  dogs  should  be  licensed, 
if  they  are  not  licensed  they  are  outlawed,  and  may  be  killed 
anywhere  by  any  person  who  is  where  he  has  a  right  to  be. 

SECTION  IX. 

SALE  WITH   WARRANTY  OF  ANIMALS,   OF   SEEDS,   AND  OF   FERTILIZERS. 

In  our  chapter  on  sales,  section  4,  we  treat  of  sales  with  war- 
ranty.  We  would  add  here  some  statements  of  the  law  which 
have  an  especial  reference  to  farmers. 

I.  Of  Animals. — Farmers  often  buy  and  often  sell  animals, 
and  it  is  important  to  know  when  the  sale  is  with  war- 
ranty and  when  it  is  not.  This  is  sometimes  a  difficult 
question.  If  the  word  warranty  is  used  there  is  no  question. 
But  this  word  is  not  essential,  and  if  it  is  not  used  there  may 
still  be  a  question  whether  there  is  a  warranty.  There  is  one 
rule  stated  in  our  chapter  on  sales  of  frequent  importance.  It 
is  that  if  any  thing  be  bought  for  a  special  purpose  and  this 
purpose  is  made  known  to  the  seller,  it  is  considered  in  law 
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that  the  thing  is  sold  with  a  warranty  that  it  is  fit  for  that 
purpose.  This  rule  has  been  applied  to  the  sale  of  a  horse 
without  express  warranty. 

Mere  statements  or  declarations  in  circulars  or  advertise- 
ments, or  those  made  in  the  course  of  conversation,  would  not 
amount  to  a  warranty  even  if  the  buyer  relied  upon  them 
and  was  deceived  by  them.  But  the  law  seeks  to  check  the 
fraud  which  is  often  perpetrated  in  this  way  by  the  rule  that,  if 
the  representations  were  made  in  the  negotiation  for  the  sale  and 
formed  a  part  of  it,  if  they  were  intended  to  cause  the  sale  and 
did  help  to  cause  it,  then  these  representations  would  be  a  war- 
ranty in  law  with  all  the  effects  of  a  warranty,  even  if  the  seller 
made  them  honestly. 

The  warranty  may  be  limited  either  as  to  its  application  or 
AS  to  time.  For  example,  a  horse  may  be  sold  with  warranty 
iigainst  lameness  or  against  glanders,  and  then  there  would  be 
tio  warranty  against  anything  else.  Or  he  may  be  sold  with 
warranty  to  last  only  twenty-four  hours,  as  is  frequently  said  at 
sales  of  horses  by  auction.  Then  the  horse  must  be  returned 
for  unsoundness  or  any  other  defect,  or  a  claim  be  made  for 
a  breach  of  warranty  within  twenty-four  hours  after  the  sale. 

2.  Of  Seeds. — Not  only  farmers  but  everyone  who  has 
a  lot  of  ground  no  bigger  than  a  table-cloth,  or  even  a 
dozen  flower  p>ots  in  which  he  tries  to  grow  flowers  or  fruit, 
knows  what  an  annoyance  it  is  to  find  the  seeds  he  bought  and 
sowed  different  from  what  they  were  bought  for,  or  lifeless  or 
worthless,  and  that  season's  cultivation  lost  Only  a  farmer 
knows  the  extent  of  the  loss  which  he  may  suffer  from  this 
cause.  And  here  the  law  comes  to  his  aid,  and  if  farmers  gen- 
erally knew  the  remedy  in  their  power  and  applied  it  generally, 
it  might  be  hoped  that  this  fraud  might  be  lessened  or  punished. 
The  rule  that  anything  sold  for  a  special  purpose  is  sold  with  a 
warranty  that  it  is  fit  for  that  purpose  applies  here.  And  it  has 
been  decided  in  some  of  our  States,  and  we  think  would  now  be 
in  all  of  them,  that  if  a  buyer  asks  a  seller  for  seed  of  a  partic- 
ular sort  or  variety  and  he  s^lls  him  seed  as  good  seed  of  that 
particular  sort  or  variety,  and  it  turns  out  to  be  not  of  that  sort 
or  variety  but  of  some  other,  or  dead  and  worthless,  the  sellei 
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kS  liable  to  the  buyer  not  merely  to  the  extent  of  the  price  paid 
for  the  seed,  but  for  all  the  direct  damage  which  he  may  have 
suffered  therefrom,  as  the  cost  of  preparing  the  field  for  the 
seed  or  the  difference  in  value  between  the  crop  which  he  raised 
and  the  crop  which  would,  with  reasonable  probability,  have 
been  raised  upon  the  field  if  the  seed  sown  had  been  what  it 
was  sold  for.  And  the  seller  will  be  thus  liable  without  any 
express  warranty,  even  if  he  had  been  honest  and  had  bought 
the  seed  as  that  which  he  sold  it  for,  and  believed  it  to  be 
that,  and  the  fraud  or  mistake  was  not  his  own  but  the  man's 
from  whom  he  bought  it. 

We  have  no  doubt  this  rule  would  be  applied  in  the  same 
way  where  one  who  bought  young  grafted  fruit-trees  as  of  a 
particular  variety,  and  they  were  sold  expressly  as  such,  was 
deceived  and  injured  in  a  similar  way. 

3.  Of  Fertilizers. — A  great  deal  of  fraud  has  been  practiced 
in  the  sale  of  fertilizers.  This  is  now  much  diminished  by  the 
better  knowledge  of  the  subject  possessed  by  farmers  and 
gardeners,  and  also  by  the  laws  of  some  of  the  States.  It 
would  always  be  safer  for  the  buyer  to  insist  on  a  warranty. 
But  this  should  not  be  a  warranty  of  the  general  quality  and 
character  of  the  article,  for  such  a  warranty  would  be  of  little 
practical  use  except  in  extreme  cases.  The  warranty  should 
be  as  to  the  ingredients  of  which  the  article  consists,  and  as  to 
the  percentage  quantity  of  these.  If  it  be  a  chemical  fertilizer 
this  is  easily  ascertained  by  a  chemist.  The  most  essential  of 
these  ingredients  are  phosphorus,  nitrogen,  and  potash.  These 
elements  exist  in  artificial  fertilizers  under  different  forms. 
When  the  amount  of  each  of  them  in  a  hundred  weight  of  the 
article  is  known  to  the  buyer,  it  is  easy  for  him  to  acquire  the 
knowledge  necessary  to  judge  of  the  efficacy  and  value  of  the 
fertilizer. 

SECTION  X. 

HIRING  OF  HELP. 

I.  Rights  and  Duties  of  Help. — In  England  the  law  of  mas- 
ter and  servant  some  generations  ago  was  strict,  nor  has  it  lost 
oil  this  character  yet.  Our  fathers  brought  over  to  this  country 
much  of  this  law,  but  it  has  entirely  lost  all  its  force  in  all  our 
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States.  Now  the  relation  of  the  hirer  and  the  hired  is  purely 
one  of  contract.  The  hired  man  agrees  to  sell  so  much  of  his 
time,  labor,  or  skill  to  the  hirer,  and  the  hirer  agrees  to  pay  so 
much  money  for  what  he  buys.  It  is  a  contract  of  help  and  of 
payment  for  help,  and  both  parties  are  held  to  their  contract, 
and  neither  beyond  it. 

In  the  first  place,  both  parties  may  make  just  such  a  bargain 
as  they  like.  They  may  make  a  complete  bargain  concerning 
all  items,  or  a  partial  one,  or  none  at  all. 

In  the  next  place,  if  a  man  works  for  a  farmer  with  a  partial 
bargain,  or  no  bargain  at  all,  but  at  the  farmer's  request  or 
with  his  knowledge  and  acceptance,  the  law  comes  in  and  com- 
pletes the  bargain,  or  makes  one  for  the  parties.  It  does  this 
on  the  principle  that  the  working-man  undertakes  to  do  his  work 
reasonably  well,  or  according  to  any  prevailing  and  acknowl- 
edged custom  as  to  time  and  manner.  And  then  that  the  farmer 
is  bound  to  pay  him  a  fair  and  reasonable  price,  measured  by 
the  custom  of  the  time  and  place,  if  there  is  one  applicable  to 
the  case,  and  by  the  judgment  of  the  jury  before  whom  the  case 
comes. 

A  much  more  difficult  question  arises  when  a  man  who  is 
hired  to  work  on  certain  terms,  for  a  certain  time,  works  a  part 
of  the  time  as  he  ought  to  and  then  leaves  his  work  and  his 
employer.  Can  he  recover  from  his  employer  payment  for  the 
work  that  he  has  done .-'  There  is  some  conflict  in  the  law 
about  this — that  is,  in  the  decisions  of  the  courts  on  this  que.«^- 
tion — and  therefore  some  uncertainty  as  to  the  law.  This  difl&- 
culty  springs  from  a  rule  of  law  relating  to  what  is  called 
"  Entirety  of  Contract,"  which  rule  is,  that  if  a  party  to  a  con- 
tract in  which  he  engages  to  do  one  whole  thing  does  only  a 
part  of  it,  he  cannot  claim  payment  for  that  part.  In  most 
cases  this  is  perfectly  reasonable.  If  a  man  agrees  to  sell  a 
farm  of  a  hundred  acres  for  the  price  of  ;^  10,000,  he  cannot  say, 
I  have  concluded  to  sell  only  half  my  farm,  and  you  must  give 
me  for  that  $5,000.  But  where  the  whole  thing  consists  of 
divisible  parts,  and  to  each  part  a  proportionate  part  of  the 
money  can  be  applied,  the  rule  is  of  course  modified.  Thus  if 
A  agrees  to  sell  to  B,  and  B  to  buy  of  A,  one  thousand  bushels  of 
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potatoes  of  a  certain  quality  at  one  dollar  a  bushel,  i  A  deliv- 
ers to  B  five  hundred  bushels  and  refuses  to  deliver  the  rest,  B 
can  say,  I  want  my  thousand  bushels  or  none,  and  may  then 
return  to  A  the  five  hundred  bushels  received,  and  A  has  no 
claim  on  him.  But  he  may  choose  to  keep  the  potatoes 
received,  and  then  he  must  pay  for  them  the  price  agreed  upon, 
and  so  he  must  if  he  has  sold  the  five  hundred  bushels  and  cannot 
deliver  them.  But,  on  the  other  hand,  he  has  a  valid  claim 
against  A  for  anything  he  may  lose  by  A's  failure  to  deliver  him 
that  other  five  hundred.  If,  for  instance,  potatoes  have  risen  in 
value  to  one  dollar  and  fifty  cents  a  bushel,  B  has  lost  by  not 
receiving  that  five  hundred  bushels  two  hundred  and  fifty  dollars, 
and  may  deduct  this  from  what  he  has  to  pay.  If  the  same  rule 
were  applied  to  the  case  of  a  man  who  at  the  beginning  of  the 
year  engaged  to  work  for  all  that  year  at  fifteen  dollars  a 
month,  and  who  worked  for  five  months  and  then  left  at  the  be- 
ginning of  the  hay-making  season,  and  then  wages  were  at  thirty 
dollars  a  month,  the  hirer  would  pay  him  fifteen  dollars  a  month 
for  the  time  he  worked,  deducting  therefrom  whatever  he  lost 
by  the  necessity  of  paying  higher  wages,  and  whatever  he  lost 
otherwise  by  the  hired  man's  failure  to  perform  his  contract. 
Such  is  the  view  taken  of  the  question  by  some  eminent  judges 
But  the  greater  part  of  our  courts  apply  the  rule  strictly.  They 
hold  that  if  a  hired  man  engaged  for  a  year,  leaves  without  suffi- 
cient cause  at  the  end  of  the  eleventh  month,  he  forfeits  all  his 
wages  and  has  no  claim  against  the  hirer  for  any  part  of  them. 
All  courts  agree  that  if  the  hired  man  leaves  because  of  insuffi- 
cient food,  ill-treatment  by  the  hirer,  disabling  sickness,  or  other 
sufficient  cause,  the  hirer  is  bound  to  pay  him  for  the  time  he 
worked. 

It  may  be  added  that  it  is  important  for  the  farmer  to  know 
and  regard  the  rules  pointed  out  in  our  chapter  XII  on  the  stat- 
ute of  frauds,  especially  in  section  iii. 

2.  Liability  of  the  Farmer  for  the  Wrong-doing  of  his 
Help. — This  liability  rests  upon  an  ancient  rule  of  law,  "What 
a  man  does  by  another  he  does  by  himself."  Thus  if  a  farmer 
ordered  his  hired  man  to  steal  his  i^ci:;hbor's  sheep  or  wood,  the 
hired  man  would  be  held  as  a  thief,  and  the  hirer  would  be 
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responsible  also.  But  the  hirer  would  not  be  responsible  for 
the  thefts  of  his  help  without  his  order  or  assent.  All  this  is 
plain  enough.  The  difficulty  comes  afterwards.  •  It  comes  from 
the  extension  of  the  rule  which  makes  an  employer  responsible 
for  the  negligence  or  ill-doing  of  one  employed  by  him  while 
actually  engaged  in  doing  what  he  is  lawfully  employed  to  do. 
The  cases  on  this  subject  are  numerous  and  some  of  them 
severe.  Thus,  if  a  farmer  sets  his  help  to  cutting  his  wood 
and  tells  him  distinctly  where  his  line  is,  and  the  man  forgets 
or  mistakes  and  goes  beyond  that  line  and  cuts  his  neighbor's 
wood,  the  farmer  is  responsible.  If  the  hirer  directs  his  help 
to  build  a  fire  in  a  safe  place  to  burn  up  his  rubbish,  and 
charges  him  to  take  thorough  care  of  it,  and  the  man  goes  to 
sleep  and  lets  the  fire  run  into  his  neighbor's  land,  the  farmer 
is  responsible  for  all  that  this  fire  destroys. 

SECTION  XI. 

HIRING   OF  A   FARM. 

We  have  considered  the  case  of  purchasing  a  farm.  The 
^Teat  majority  of  farmers  own  their  farms.  But  there  are 
many  exceptions.  A  man  may  hire  a  farm  for  a  term  of  years, 
paying  rent,  or  on  shares,  or  on  a  tenancy  which  may  be  put 
an  end  to  at  the  will  of  either  party. 

I.  Hiring  by  Lease. — In  our  chapter  on  leases,  page  6io,  we 
have  given  the  general  rules  and  principles  governing  leases, 
together  with  a  variety  of  forms.  We  will  now  give  some 
further  rules  and  offer  some  suggestions  upon  points  which  it 
may  be  useful  for  a  farmer  to  know  and  understand. 

Any  general  description  will  suffice  to  put  the  tenant  in  pos- 
session of  the  land  intended  to  be  hired,  if  it  be  capable  of  dis- 
tinct ascertainment  and  identification.  And  for  this  purpose 
certain  words  in  common  use,  such  as  farm,  land,  house,  field, 
wood-land,  and  the  like,  would  be  held  to  have  a  wide  meaning. 
When  such  general  and  comprehensive  terms  are  employed,  all 
such  things  as  are  usually  comprehended  within  their  mean- 
mg  will  pass  to  the  hirer  by  the  lease,  unless  the  language  of 
the  lease  or  the  circumstances  of  the  case  show  plainly  that  the 
intention  of  the  parties  was  different.      And  inaccuracies  as 
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to  quantities,  names,  amounts,  etc.,  will  be  rejected  if  there  is 
enough  left  to  make  the  purposes  and  intentions  of  the  parties 
certain.  If  the  parties  have  undertaken  to  make  a  written  bar- 
gain and  have  not  made  it,  the  law  will  not  undertake  to  make 
one  for  them.  But  it  will  do  all  that  can  reasonably  be  done  to 
carry  into  full  effect,  and  exactly  as  was  intended,  the  written 
bargain  they  have  made. 

Nevertheless  there  is  a  rule,  not  of  law,  but  of  common  sense 
and  prudence,  which  is  applicable  to  everybody  in  all  matters, 
but  to  no  persons  more  so  than  to  farmers  in  relation  to  their 
farms.  This  rule  is,  that  it  is  at  once  easier  and  wiser  to  make 
all  bargains  and  contracts  such  as  will  avoid  questions  and 
doubts  than  it  is  to  answer  these  after  they  arise. 

2.  Renewal  of  Lease. — The  lessor  is  not  bound  to  renew  a 
lease  without  an  express  covenant  to  that  effect,  which  may  be 
in  the  lease  or  in  a  separate  instrument.  A  mere  understand- 
ing or  verbal  promise  is  not  sufficient  in  law,  whatever  it  may 
be  in  honor  or  in  morals. 

The  law  does  not  favor  such  covenants,  because  they 
tend  to  perpetuity.  But  if  there  be  such  a  covenant,  and 
it  is  definite  and  reasonable,  the  law  will  sustain  it.  A 
covenant  to  "  renew  this  lease  under  or  with  the  same 
covenants  "  does  not  require  that  the  new  lease  should  con. 
tain  the  same  covenant  of  renewal.  For  this  would  make 
the  lease  indefinite  and  perpetual  at  the  pleasure  of  the  hirei. 
But  the  covenant  to  renew  covers  all  the  other  covenants  and 
agreements  of  the  lease.  A  covenant  to  "  renew  on  such  terms 
as  may  be  agreed  upon  "  is  void  for  uncertainty. 

3.  Remedy  for  Non-payment  of  Rent. — Leases  now  in  use 
almost  always  contain  provisions  on  this  subject,  which  are,  gene- 
rally, that  the  lessor  may  enter  and  expel  the  tenant  if  the  rent  be 
not  duly  paid,  or  that  the  tenant  forfeits  the  lease  and  all  rights 
under  it  by  non-payment  of  rent.  Provisions  to  this  effect  are 
expressed  in  various  ways,  but  are  substantially  the  same  every- 
where, and  no  particular  words  are  necessary  for  this  purpose 
But  it  should  be  known  and  remembered  that  the  law  is  exact 
aoid  even  punctilious  as  to  the  exercise  of  this  right  of  re-entry. 
It  may  be-said  in  general,  that  to  justify  re-entry  in  case  of  for^ 
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feiture  a  demand  must  be  made  for  the  rent  due  and  for  the 
precise  sum,  and  on  the  very  day  on  which  it  becomes  due  and 
payable,  and  of  the  tenant  himself,  or  1  a  place  be  prescribed 
in  the  lease  where  it  is  payable  the  demand  must  be  made  at 
that  place,  and  if  no  place  be  prescribed  then  of  the  tenant 
himself,  or  at  a  conspicuous  or  notorious  place  on  the  premises 
leased.  Of  course  when  the  rent  is  due  it  becomes  a  debt, 
for  which  all  the  ordinary  means  of  recovering  a  debt  may  be 
resorted  to.  But  if  there  be  no  clause  of  forfeiture  for  non- 
payment of  rent,  the  lessor  has  not,  at  common  law,  a  right  of 
re-entry  for  this  cause. 

4.  Tenant's  Right  to  Vacate  the  Premises  and  Give  up 
THE  Farm. — As  the  owner  and  lessor  may  expel  the  hirer  and  ter- 
minate  the  lease  if  he  does  not  pay  his  rent,  so  the  hirer  has  cer- 
tain rights  in  this  respect  as  against  the  owner.  In  England,  from 
whence  we  derive  our  law,  this  law  is  very  severe  against  the 
tenant.  There  the  landlord  is  under  no  obligation  to  inform  an 
\ntending  lessee  of  defects  or  objections  which  he  knows  and  the 
lessee  neither  knows  nor  has  means  of  knowing,  although  the 
defects  are  entirely  incompatible  with  such  use  of  the  premises 
as  the  lessor  knows  the  lessee  intends  to  put  the  farm  to  and 
indeed  hires  it  for.  The  rule  in  this  country  may  not  be  entirely 
settled.  But  we  are  decidedly  of  the  opinion  that  a  lessee  who  *s 
so  deceived,  when  he  finds  that  he  cannot  cultivate  the  farm  or 
make  use  of  it  in  the  manner  he  intended,  may  throw  it  up  and 
the  lessor  .has  no  claim  against  him. 

Still  more  certain  are  we  that  the  lease  is  cancelled  and  all 
right  to  rent  is  lost  by  any  violent  outrage  or  indecency  on  the 
part  of  the  lessor,  or  any  intentional  and  material  interference 
by  him  with  the  tenant's  proper  use  and  enjoyment  of  the  farm. 

5.  Apportionment  of  Rent. — The  owner  of  a  farm  which  he 
has  let  to  a  tenant  can  sell  it  as  freely  as  if  it  were  not  leased. 
But  he  sells  his  farm  subject  to  the  lease,  for  he  cannot  impair 
the  rights  which  the  lessor  has  under  the  lease.  The  buyer 
becomes  the  lessor  and  has  all  the  original  owner's  rights  and 
is  subject  to  all  of  his  obligations  which  run  with  the  land.  So 
the  owner  may  sell  a  part  of  the  farm,  or  may  sell  the  whole  in 
parts  to  different  purchasers,  but  this  does  not  extinguish  the 
obligations  of  the  hirer  or  lessee,  nor  does  it  transfer  them  all 


HIRING  OF  A  FARM. 


831 


tc  any  purchaser.  So  also  the  owner  retaining  his  ownership  may 
assign  a  portion  of  the  rent — as  one  fourth,  or  one-third,  or  one- 
half,  or  any  other  portion — to  an  assignee.  Whether  the  owner 
sells  a  part  of  the  farm,  or  the  whole  in  parts  to  different  pur- 
chasers, or  assigns  a  part  of  the  rent  or  the  whole  in  parts, 
<here  must  be  an  apportionment  of  rent.  The  tenant  must  pay 
■  he  same  rent  as  before,  but  now  he  pays  it  to  the  persons  en- 
itled  to  it,  in  the  proportion  in  which  they  are  entitled  to  it. 

If  the  owner  sells  his  farm  in  undivided  parts,  as  one- 
*ialf  or  one-third  to  one  buyer  and  the  residue  to  another,  but  with- 
out boundaries,  there  is  no  difficulty  in  apportioning  the  rent  in 
the  same  way.  But  suppose  the  owner  sells  a  part  of  the  farm 
by  boundaries,  as  if  he  sells  certain  fields  or  lots,  the  rent  must 
iiow  be  apportioned  according  to  value  and  not  according  to 
quantity.  Here  again  the  tenant  has  no  other  interest  than  to 
ascertain  to  whom  he  must  pay  his  rent.  If  the  owners  and 
the  buyers  of  the  fields  or  lots  agree  together  as  to  the  appor- 
tionment of  the  rent,  the  lessee  is  bound  by  their  agreement, 
because  it  is  of  no  importance  tc  him  to  whom  he  pays  his  rent. 
If  they  do  not  agree,  it  is  a  question  of  fact  which  a  jury  must 
settle  for  them. 

So  there  may  also  be  an  apportionment  by  time,  as  when  the 
lessor  dies  in  the  middle  of  the  term  for  which  the  farm  is 
leased.  The  lessee  is  now  liable  to  the  executors  or  adminis- 
trators of  the  deceased  for  so  much  of  the  rent  as  accrued 
before  he  died,  and  to  the  heir  afterw^ards,  or  to  the  heirs  in 
the  proportions  in  which  they  inherit  the  farm. 

6.  Cultivation  of  the  Farm. — In  our  chapter  on  leases  it  is 
said  that  the  tenant  of  a  farm  is  bound,  without  express  cov- 
enant,  to  manage  and  cultivate  the  same  in  such  a  manner  as 
good  husbandry  and  the  usual  course  of  management  of  such 
farms  in  his  vicinity  require.  But  it  is  seldom  wise  to  leave 
this  matter  wholly  unprovided  for  by  express  agreement.  The 
owner  and  the  hirer  of  a  farm  generally  have  an  understanding 
on  this  subject,  and  this  should  be  reduced  to  writing  in  the 
lease.  Perhaps  if  nothing  else  be  understood  between  them 
but  customary  and  reasonably  good  cultivation,  it  is  safe  enough 
to  leave  this  to  the  law.     But  more  may  be  agreed  upon,  and  espe- 
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daily  there  may  be  a  distinct  bargain  as  to  certain  crops,  o^ 
a  certain  rotation  of  crops,  or  the  cutting  of  wood,  or  what 
fields  should  be  broken  up  or  sown,  and  what,  when,  ana 
where  manure  shall  be  placed,  or  what  land  sown  to  grass,  etc. 
All  these  things  should  be  most  distinctly  and  carefully  set 
forth  in  the  lease  as  agreed  upon.  For  no  merely  verbal 
agreements  would  have  any  effect.  For  here,  as  elsewhere, 
in  accordance  with  the  important  rule  laid  down  on  page  74 
of  this  volume,  no  evidence  would  be  received  to  vary  the  lease 
or  add  to  or  diminish  its  obligations. 

For  the  purpose  of  showing  how  and  where  special  stipula- 
tions may  be  inserted  we  give  the  following  form.  The  clause 
concerning  renewal  may  be  omitted  if  there  is  no  agreement. 

(243.*) 

A  Fonn  of  a  Lease  of  a  Farm. 

This  Indenture,  Made  the  day  of  jn  th« 

year  of  our  Lord  one  thousand  nine  hundred  and 

"Witnesseth,  That  I,  {name  and  residence  of  the  lessor)  Aohtxthy 

lease,  demise,  and  let  unto  {name  and  residence  of  lessee)  a  certain  farm  or 
parcel   of  land,   in   the   city  (or  town)  of  county  of  and 

State  of  with  all  the  buildings  thereon  standing,  and  the  apput 

tenances  to  the  same  belonging,  bounded  and  described  as  follows : 

{The  pretnises  need  not  be  described  quite  so  7ninutely  or  fully  as  is  proper 
in  a  deed  or  mortgage  of  land,  but  must  be  so  described  as  to  identify  them 
perfectly,  and  make  it  certaitt  just  what  premises  are  leased^ 

To  Hold  for  the  term  of  from  the  day  ot 

yielding  and  paying  therefor  the  rent  of 

And  safd  lessee  does  promise  to  pay  the  said  rent  in  four  quarterly  pay- 
ments on  the  day  of  ,  {or  state  otherwise  just  when 
the  payments  are  to  be  made)  and  to  quit  and  deliver  up  the  premises  to  the 
lessor  or  his  attorney,  peaceably  and  quietly,  at  the  end  of  the  term,  in  as 
good  order  and  condition,  reasonable  and  proper  use  thereof,  fire  and  other 
unavoidable  casualties  excepted,  as  the  pame  now  are  or  may  be  put  into  by 
the  said  lessor,  and  to  pay  the  rent  as  above  stated,  and  all  taxes  and  duties 
levied  0/  to  be  levied  thereon,  during  the  term,  and  also  the  rent  and  taxes, 
as  above  stated,  for  such  further  time  as  the  lessee  may  hold  the  same,  and 
not  make  or  suffer  any  waste  thereof;  nor  lease  nor  underlet,  nor  permit  any 
other  person  or  persons  to  occupy  or  improve  the  same,  or  any  part  thereof, 
or  make  or  suffer  to  be  made  any  alteration  therein  but  with  the  approba- 
tion of  the  lessor  thereto,  in  writing,  having  been  first  obtained;  and  that 
the  lessor  may  enter  to  view  and  make  improvements,  and  to  expell  the  les- 
see, if  he  shall  fail  to  pay  the  rent  and  taxes  as  aforesaid,  or  make  or  suffe* 
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any  strip  or  waste  thereof,  or  fail  to  fulfill  any  of  the  obligations  hereinafter 
recited.  That  is  to  say,  the  said  lessee  hereby  covenants  and  agrees  that  he 
will  cultivate  the  said  farm  during  all  his  possession  of  the  same,  in  such 
manner  as  good  husbandry  requires,  and  in  especial,  that  he  will  (here  insert 
carefully  and  fully  all  the  agreements  which  the  parties  have  made  respecting 
the  cultivation  of  the  farm  or  to  which  the  lessor  intends  to  bind  the  lessee,  and 
to  wh'ch  the  lessee  is  willing  to  be  bound).  And  the  said  lessor  on  his  part 
covenants  that  he  will,  at  the  request  of  the  said  lessee,  renew  the  lease  for 
the  period  of  years,  to  begin  at  the  expiration  of  his  lease. 

In  Witness  Whereof,  The  said  parties  have  hereunto  interchangeably  set 
their  hands  and  seals  the  day  and  year  lirst  above  written. 

{Signature.)    (Seal.) 
(Signature.)     (Seal. 

Signed,  Sealed,  and  Delivered  in  Presence  of 

7.  Hiring  on  Shares. — It  is  a  common  practice  in  many 
parts  of  this  country,  for  the  owner  of  a  farm  to  let  it  "  on 
ehares."  In  some  countries  the  great  body  of  the  land  is  let  in 
this  way ;  the  proprietor  finding  for  the  use  of  the  occupier, 
such  cattle,  seeds,  implements  or  tools  as  may  be  agreed  upon, 
and  the  tenant  or  occupier  of  the  land  paying  to  the  proprietor 
the  agreed  proportion  of  the  produce.  This  proportion  varies 
in  those  countries  with  varying  circumstances,  from  one-tenth 
to  one-half  ;  being  generally  from  one-third  to  one-half.  If  par- 
ties in  this  country  make  a  bargain  of  this  sort,  and  wish  to 
reduce  it  to  writing,  the  foregoing  form  of  a  lease  will  answer 
their  purpose,  provided  they  write,  in  the  place  of  the  agreement 
about  rent  in  that  form,  what  each  of  the  parties  agrees  to  do 
by  their  bargain  ;  the  one  as  to  what  the  lessor  shall  provide  for 
the  use  of  the  hirer,  and  the  other  as  to  what  share  or  propor- 
tion of  the  produce  the  lessee  shall  pay  or  deliver  to  the  lessor 
or  owner,  and  how  it  shall  be  delivered. 

Other  rules  as  to  the  rights  and  obligations  of  farmers  as 
owners  or  hirers  of  a  farm,  or  lessors  and  lessees,  or  landlord  or 
tenants,  will  be  found  in  our  chapter  XXXI  on  leases.  Among 
them  are  the  rules  relating  to  repairs,  and  the  obligation  of 
either  party  to  make  them,  rebuilding  in  case  of  fires,  assign- 
ment of  lease,  or  underletting  of  the  whole  or  a  part  of  the 
farm,  the  rights  of  out-going  tenants  to  crops  which  he  sowed 
and  which  mature  after  he  leaves  the  farm,  tenancy  at  will,  and 
notice  to  quit ;  and  other  like  points.  For  the  law  on  these 
subjects  we  refer  to  that  chapter. 
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A. 

\BAjJDONMENT,  in  the  law  of  marine  insur- 
ance, meaning  of,  396. 

not  obligatory  on  insured,  397. 

necessity  of,  397. 

of  the  right  of,  397. 

of  the  exercise  of  the  right  of,  399. 

how  made,  and  by  whom,  399. 

M"  6t  be  distinct,  399. 

i  .deficient  in  form,  objections,  how  waived, 
400. 

when  insured  must  elect  whether  or  not  to 
abandon,  400. 

acceptance  of  by  insurer,  400. 

of  the  effect  of,  401. 

masters  and  owners  "become  trustees  for 
the  insurers  in  respect  to  the  property 
abandoned,  401. 

loss  after  must  be  made  up  by  owner,  402. 
Acceptance  of  offer,  when  necessary  to  make 
a  contract,  67. 

of  bills  of  exchange,  195. 

how  may  be  made,  canceled,  etc.,  195. 

can  be  done  only  by  the  drawee,  his  agent, 
or  some  one  who  accepts  for  his  honor, 
196. 

no  holder  is  obliged  to  receive  an  accept- 
ance for  honor,  197. 

holder  may  accept  or  refuse  a  qualified, 
196. 

presentment  for,  180. 

or  payment,  for  honor,  196,  197. 

of  abandonment  in  insurance,  400. 

of  insurer,  not  necessary  to  g^ve  full  effect 
to  an  abandonment,  400. 
Acceptor,  of  bill  of  exchange,  163. 

of  bUl,  bound  to  pay  the  same  at  maturity, 
179. 

rigfits  and  duties  of,  195. 
Accommodation  Paper,  incidents  of,  174. 

(834^ 


Acknowledgment,  necessary  before  reconi 

ing  deeds,  443. 
Actions,  abstract  of  the  laws  of  all  the  State« 

respecting  the  commencement  of,  705. 
Adjustment,  of  average,  341. 

by  whom  made,  342. 

when  binding,  341. 

difference  between  marine  and  fire  policj 
in,  425. 
Administrators,  and  executors,  law  of,  pow- 
ers and  duties  of,  790. 
Affirmation,  of  consignee  or  agent,  364. 
Agency,  in  general.  207,  208. 

may  be  established  by  subsequent  ratifi- 
cation, 210. 

general  rules  of,  210-214. 

rights  of  action  growing  out  of,  215,  216. 
Agent,  acting  under  del  credere  commission, 
220. 

must  obey  all  instructions,  221. 

commercial  jurisdiction  over  seamen,  352, 

extent  and  duration  of  authority  of,  212- 
214. 

general  and  particular,  208 

binds  the  principal  by  his  acts,  a©7. 

liability  of,  212. 

may  receive  his  authority,  how,  209-212. 

acts  of,  may  be  ratified  b"  principal  after 
wards,  210. 

may  insure  against  fire,  415. 

when  master  of  ship  is,  346. 

in  general,  is  entitled  tc   indemnity  from 
principal,  218, 

cannot  appoint  a  ^ub-agen '  unless  author* 
ized,  218. 

is  bound  to  use  all  reasonable  care  and 
skill,  218. 

is  responsible  for  any  breach  of  duty,  21S. 

employed  to  sell  property,  cannot  buy  it 
himself,  219. 
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Agents  must  keep  exact   account  of  all  do- 
ings, 219. 

when  he  may  throw  up  the  agency  at 
pleasure,  220. 

authority  of,  is  revoked  by  insanity,  220. 
Agreement  and  Assent  (chap,  vi),  67. 

the  legal  meaning  of,  and  requirement  of, 
67. 

when  parties  understand  each  other  dif- 
ferently, what  their  rights,  68. 

in  construing,  the  intention  of  the  parties 
always  a  guide,  6S. 

mistakes  of  fact  in,  may  be  corrected  by 
the  courts ;  mistakes  of  law  cannot  be, 
68. 

what  a  legal  assent  is,  69. 

offers  made  on  time,  70. 

a  bargain  made  by  correspondence,  71.        | 

what  evidence  may  be  received  in  refer-  1 
ence  to  a  written  contract,  72. 

of  custom,  or  usage,  74. 

to  do  work,  when  broken  by  promisor,  ! 
without  good  cause,  he  cannot  recover,  | 
102.  1 

rules  for  determining,  when  original  agree- 
ment has  been  somewhat  departed  from,  ' 

J  03-  I 

when  may  be  and  when  it  should  be  made 

without  seal,  104.  i 

when  under  seal,  and  so  formed  that  it 

becomes  an  indenture,  164. 
■when  by  one  only,  without  seal,  it  Ls  a 

simple  promise,  104. 
when  by  one  only,  under  seal,  it  becomes 

a  bond,  104. 
to  be  performed  within  a  year,  when  not 

affected  by  the  statute  of  frauds,  145. 
form,  and  subject-matter  of,  146. 
if  name  be  printed  to,  may  be  sufficient 

signature,  T46. 
when  it  should  be  written  and  signed  by 

both  parties,  77. 
not  controlled  by  oral  testimony,  except  in 

case  of  fraud,  77. 
for  sale  of  lands,  should  always  state  cov- 
enants contemplated,  85. 
for  arbitration,  not  binding  on  any,  unless 

all  have  entered  into  it.  100. 
At-ABAM.\.  law  as  to  rights  of  married  women 

in,  40. 
aays  of  grace  allowed,  and  legal  holidays 

in,  201. 
statute  of  limitations  in,  2S4. 
usury  laws  ot,  30S. 


Alabama,  number  of  witnesses  and  acknowl- 
edgment required  to  deeds  of  land  ex- 
ecuted in,  538. 

abstract  of  laws  relating  to  collection  and 
recovery  of  debts  in,  705. 

chattel  mortgages  regulated,  653. 

number  of  witnesses  to  wills,  784. 

mechanics'  liens,  abstract  of  law  of,  761. 
Alaska,  mechanics'  liens,  761. 

number  of  witnesses  to  wills,  784. 

Alienation,  in  the  law  of  insurance,  what  is 
considered  such  as  to  terminate  the  in- 
sured's interest,  423. 
consent  of  insurer  should  be  obtained  to, 

423- 
of  policy,  424. 
Allowance,  in  the  law  of  insurance,  of  new 

for  old,  403, 
Alterations,  of  policy  of  insurance,  371. 
effect  of,  on  insured  property,  412, 
prudent  to  obtain  insurer's  assent  to,  413. 
Apprentices  (chap,  iv),  34. 
obligations  of  the  master,  35. 
obligations  of  the  apprentice,  35. 
what    misconduct    of,    authorizes   a   dis- 
charge of  him  by  his  master,  35. 
seducing   an    apprentice   away   from   his 
'  master,  liability  for,  35. 

i  Application,  for  insurance,  how  made,  409. 
Arizona,  law  as  to  rights  of  married  women 
in,  40. 
j  days  of  grace  allowed  and  legal  holidays 

!  in,  201. 

statute  of  limitations  in,  285. 
usury  laws  of,  308. 

number  of  witnesses  and  acknowledgment 
required  to  deeds  of  land  executed  in, 

538- 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  705. 
chattel  mortgages  regulated  by  statute  in 

653- 
number  of  witnesses  to  wills  necessary  in, 

784. 
mechanics'  liens,  abstract  of  law  of.  761. 
Arkansas,  law  as  to  rights  of  married  wome 

in.  40. 
days  of  grace  allowed  and  legal  holidays 

in,  201. 
statute  ot  limitations  in,  285. 
usury  laws  of,  308. 
number  of  witnesses  and  acknowledgmeni, 

required  to  deeds  of  land  executed  in. 

538- 
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Arkansas,  r.bstract  of  laws  relating  to  col- 
lection and  recovery  of  debts  in,  706. 
chattel  mortgages  regulated  by  statute  in, 

654. 
number  of  witnesses  to  wills  necessary  in, 

785. 
mechanics'  liens,  abstract  of  law  of,  76'' 
Arbitrators,  submission  to,  when  it  maybe 
set  aside  by  either  party,  before  award 
made,  254. 
Arbitration,  is  favored  by  law,  250. 
Articles  of  shipping,  350. 
Arrest,  of  vessel,  how  affecting  insurers,  390. 
abstract  of  the  laws  of  all  the  States  re- 
specting, ^o■~,. 
Assignment,  definition  of,  113. 
of  policy  of  insurance,  372. 
of  policy,  avoids  it,  when,  424. 
of  policy,  should  be  made  on  it,  429. 
always  best  to  secure  the  insurance  com- 
pany's assent  to,  429. 
of  policy,  what  constitutes,  in  life  insur- 
ance, 435. 
Attachment. — See  Recovery  of  Debts, 
703. 
abstract  of  the  laws  of  all  the  States  re- 
specting, 705. 
Authority,  extent  and  duration  of  agent's, 

2X2. 

execution  of,  must  be  conformed  to  with 
strictness,  214. 

of  ship  master,  346. 
Average,  general,  338. 

when  within  the  scope  of  insurance,  402. 

what  is  not  included  in,  339. 

adjustment  of,  341. 

adjustment  of,  by  whom  made,  when,  343. 
Award,  essentials  of,  250. 

must  be  certain,  251. 

must  be  possible,  251. 

when  fully  made,  none  of  the  parties  have 
further  control,  255. 

should  be  sealed  up  and  delivered  to  all 
the  parties,  255. 

must  be  reasonable,  251. 

must  be  final  and  conclusive,  251. 

no  especial  form  of,  necessary,  253. 

the  directions  in  submission  of,  must  be 
strictly  followed,  253. 

set  aside,  if  "  procured  by  corruption  or 
undue  means,"  253. 

set  aside,  if  the  arbitrator  has  made  a  ma- 
terial mistake  of  law  or  fact,  253. 


B. 

Bailee,  may  insure  against  fire,  416. 
Banks,  receive  more  than  legal  interest,  305. 
Bank  Bills,  are  promissory  notes  of  a  bank, 
payable  to  bearer,  172. 
a  good  tender,  unless  objected  to  at  the 
time,  172. 
Bank  Check,  is  a  bill  of  exchange,  172. 
requires  no  acceptance,  173. 
if  drawn  when  drawer  h  as  no  funds  in  th« 

bank,  it  is  a  fraud,  173. 
usually  payable  to  bearer,  173. 
is  not  payment  till  cashed,  173. 
countermanded  by  death  of  drawer,  174. 
if  a  bank  pay  a  forged,  it  is  its  own  loss, 
174. 
Baggage,  carrier  liable  for  reasonable  amount 
of,  271,  272. 
what  has  been  held  as,  271,  272. 
Bargain,  naked,  is  when  no  consideration  w 
given,  97. 
for  real  property,  void  when  oral,  450. 
Barratry,  how  defined,  390. 

how  provided  against  in  the  policy,  390. 
Bill  of  Lading,  essentials  of,  328-330. 
signed  by  master  of  ship,  329. 
evidence  against  shipowners,  329. 

how  given  in  case  of  charter  parties, 

335- 
Bill,  legal  meaning  of,  149. 

of  exchange,  foreign  and  inland,  175. 
maker  or  acceptor  of,  how  bound  to  par 

the  same,  179. 
what  is  meant  by  foreign,  186. 
loss  of,  no  excuse  for  not  protesting  1  \ 

186. 
notarial  seal,  evidence  of  dishonor  of  for 

eign,  186. 
paid  at  maturity  ceases  to  be  negotiable, 

195. 
portion  of,  cannot  be  transferred,  195. 
may  be    transferred   by  endorsement   of 

executor,  alter  death  of  the  holder,  195. 
of  sale  of  vessel,  355. 
of  exchange,  is  what,  162. 
difference  between  parties  to  promissory 

note  and  parties  to,  166. 
Blockade,  what  it  is,  and  law  of,  391. 

when  it  may  be  run,  391. 
Boarders  and  guests  at  hotels,  distinctioa 

between,  277. 

Bond,  essentials  of,  104. 

condition  of,  105. 
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Bond  of  bottomry,  325-327. 

of  respondentia,  by  whom  given,  348. 
"  applies  to  what,  348. 

Bottomry,  contract  of,  325-327. 
bond  of,  325-327. 
pledge,  when  justified,  347. 
Brokers,  have  generally  no  authority  to  re- 
ceive payment,  222. 
Business  Law,  in  general,  in  chap,  ii,  27. 
Buyer,  acquires  the  right  to  consider  no  sale 
as  made,  if  the  seller  neglects  or  refuses 
to  deliver  the  goods  in  reasonable  time, 
119. 
when   imposed  upon   by  fraudulent  sale 
must  at  once  e.xercise  right  of  annul- 
ling it,  as  soon  as  he  knows  the  fraud, 
128. 

c. 

(2A1.1FORNIA,   law   as   to   rights   of    married 

women  in,  40. 
days  of  grace  allowed,  and  legal  holidays 

in,  201. 
statute  of  limitations  in,  2S5. 
usury  laws  of,  308. 

number    of   witnesses    and    acknowledg- 
ment required  to  deeds  of  land  executed 

in,  538. 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  707. 
chattel  mortgages  regulated  by  statute  in, 

654. 
number   of  witnesses   to  wills  necessary 

m,  785. 
mechanics'  liens,  abstract  of  law  of,  762. 
Canada,  laws  of,  58,  692,  700. 

usury  laws  of,  30S. 
Capture,  how  affecting  insurers,  391. 
Cargo,  a  part  of  the,  when   legal,  may  be 

insured,  376. 
when  sold,  or  pledged  by  master,  347. 
Carrier,  is  liable  only  for  goods  delivered  to 

him,  272. 
is  liable  only  for  injuries  done  by  himself 

or  servants  to  third  persons,  273. 
private,  liability  of,  257,  258. 
when  gratuitous  bailee,  258. 
private,  liable  for  gross  negligence,  258. 
common,  who  is  a,  259. 
common,  rights   and   responsibilities   of, 

259. 
common,  distinction  between  private  and, 

259. 
common,  who  are  chargeable  as,  259,  260, 


Carrier,  common,  obligation  of.  261-266. 
common,   cannot    refuse    goods   without 

good  cause,  261. 
common,  is  bfjund  to  receive  goods  in  a 

suitable  way,  and  at  suitable  times  and 

places,  262. 
common,  is  bound  to  comply  with  direc 

tions,  262. 
common,  obligation  as  to  passengers,  262, 

263. 
common,   obligation    as    to    delivery    of 

goods,  264,  265. 
common,  immediate  notice  must  be  given 

when  not  delivered  to  owner  or  agent, 

264. 
common,  lien  of,  on  goods,  266. 
common,  liability  of,  2C6-268. 
common,  liable  for  loss  happening  under 

his  charge,   except  for  act   of  God  or 

public  enemy,  267. 
common,  liable  for  loss  by  fire,  267. 
common,   general    principles    of    agency 

apply  to,  268. 
common,  may  be  liable  beyond  his  own 

route,  268. 
of  passengers,  is  under  more  limited  lia- 

bility,  than  carrier  of  goods,  268. 
common,  has  a  right  to  modify  his  liabil- 
ity by  bargain,  269. 
common,  notice  by,  if  reasonable  and  jusi, 

is  binding,  269. 
liability  of,  for  goods  carried  by  passen- 
gers, 271-273. 
liable  for   necessary  amount  of  baggage, 

271,  272. 
may  insure  against  fire,  416. 
Charter,  power  of  master  to,  346. 
Charterer,  of  ship,  rights  of,  334,  335. 
Charter  Party,  359. 
defined,  334. 

no  particular  form  for,  335. 
how  suspended  or  annulled,  338. 
contract  of,  may  be  dissolved,  how,  338. 
Chattei-  Mortgages,  abstract  of  the  law« 

of  all  the  States  respecting,  653. 
Choses  in  Possession,  a  law  term,  explained, 

38. 
Choses  in  Action,  a  law  term,  explained,  38. 
Claim,  for  contribution,  338. 

of  insured,  founded  on  interest,  374. 
Codicils,  meaning  of,  law  of,  and  rules  coiv 

cerning,  779. 
Collision,  who  liable  for,  348. 
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Collision,  rules  in  regard  to,  349. 

a  peril  of  the  sea,  389. 
Colorado,  law  of  as   to  rights  of  married 
women,  41. 
days  of  grace  allowed,  and  legal  holidays 

in,  201. 
statute  of  limitations  in,  286. 
r        usury  laws  of,  309. 

number  of  witnesses  and  acknowledgment 
required  to  deeds  of  land  executed  in, 
539- 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  708. 
chattel  mortgages,  regulated  by  statute  in, 

654. 
number  of  witnesses  to  wills  necessary  in 

785. 
mechanics'  liens,  abstract  of  law  of,  762. 
Common  Carrier.     5^^  Carrier. 
Common    Law,  as   distinguished   from   stat- 
utes, 27. 
Commerce,  power  to  regulate,  in  Congress 

318. 
Commercial  Agents,  jurisdiction  of,  over 

seamen,  352. 
Compound  Interest.    See  Interest. 
Companies,  for  effecting  fire  insurance,  405. 
mutual,  compared  with  Joint  stock,  405. 
usage  of  each  other,  may  be  appealed  to 

in  wliat  cases,  407. 
all    insured,  become  members  in   mutual 
fire  insurance,  405. 
Compliance,   with   terms   offered,   when   it 

makes  a  contract,  69. 
Concealment  and  misrepresentation,  3S3. 
conveise  of  representation,  419. 
effect  of,  419. 
when  would  operate  as  fraud,  and  avoid 

the  policy,  420. 
in  case  of  life  insurance,  435-439. 
Condition,  of  a  bond,  105. 

on    which    application    for   insurance   is 

based    ^09. 
effect  of,  in  aeed,  449. 
Confession,  of  judgment,  197. 
Connecticut,  law  as  to  rights  of  married 
women  in,  42. 
days  of  grace  allowed,  and  legal  holidays 

in,  201. 
statute  of  limitations  in,  286. 
usury  laws  of,  309. 

number  of  witnesses  and  acknowledgment 
required  to  deeds  of  land  executed  in, 
539- 


Connecticut,  abstract  of  laws  relating  ti, 
collection  and  recovery  of  debts  m,  710. 

chattel  mortgages  regulated  by  statute, 
in,  654. 

number  of  witnesses  to  wills  necessary  in 

mechanics'  liens,  abstract  of  law  of,    762. 
Consideration,  required  to  support  a  prom- 
ise, 97. 
exceptions  to  the  rule  requiring  considera- 
tion for  a  promise,  97. 
sufficiency  of,  98. 
what  is  a  suflicient,  98-100. 
cannot  be  anything  by  which  the  pubiit 

interests  are  harmed,  99. 
one  promise  is  sufficient,  for  another,  99. 
failure  of,  102. 
when    failure   is    partial    onfy,   may    b» 

foundation  for  promise,  102. 
merely  moral,  is  not  in  law  a  sufficientU 

legal,  100. 
illegal,  loi. 
impossible,  101. 
implied  by  seal,  106. 
need  not  be  alleged  in  a  bond,  ro6. 
need  not  be  expressed  in  agreement,  146. 
what  it  may  be,  valuable,  legal,  or  moral, 

none  sufficient  when  illegal,  178. 
may  be  illegal,  in  how  many  ways,  178. 
for  the  insurance,  370. 
Consignee,  may  assign  bill  of  lading,  329. 
cannot  abandon  goods  for  freight  so  lonji 

as  they  remain  "  in  specie,"  -^T^y 
oath  or  affirmation,  365. 
may  insure  against  fire,  415. 
may  cover  in  one  policy,  in  his  own  name  ^ 

goods  of  various  consignors,  415. 
not  bound  to  insure,  but  may  in  his  dis- 
cretion, 415. 
Construction,  of  statute  of  limitations,  279. 
Consuls,  jurisdiction  of,  over  seamen,  352. 
Contract,  for  building,  should  always   be 
accompanied  by  specifications,  92. 
void  for  illegality  or  fraud,  126. 
when  "wager,"  127. 
is  vitiated  and  avoided  by  fraud,  127. 
in  general,  the  law  of  place  governs  every, 

175- 
law  of  the  court  determines  all  questions 

as  to  remedy  on  a,  176. 
for  usury,  wholly  void,  302. 
foreign,  for  usury,  valid  everywhere  but  in 
the  States  where  suit  is  brought,  may 
be  enforced  there,  304. 
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Contract,  law  of  place  of,  governs  construc- 
tion of,  314. 
valid  where  made,  valid  elsewhere,  313. 
is  made  when,  314. 
is  made  where,  314. 
as  influenced  by  law  of  place,  314,  315. 
of  bottomry,  325-327. 
of  affreightment,  is  entire,  330. 
of  charter  party,  how  dissolved,  338. 
of  insurance,  370. 
of  insurance,  wh:;n  complete,  407. 
of  insurance  must  be    strictly   regarded, 

407. 
general  principles  of  ci  nstruction  of,  796 
some  general  rules  of  construction  of,  797 
Contribution,  claim  for,  during  embargo  or 
capture,  338. 
how  made,  338. 
for  ship's  repairs,  339. 
Conveyances,  of  ships,  received,  318. 

by  one  insured,  when  treated  as  a  mort- 
gage, 424- 
Covenants,  of  special  or  general  warranty, 
should  be  stated  in  agreement  for  sale 
of  lands,  85. 
of  warranty,  in  deed,  447,  448. 
Copyrights,  law  of,  696. 

what  may  be  the  subject  of,  696. 
how  copyrights  may  be  obtained,  697. 
period  of  time  for  which  they  secure  the 

right,  696. 
punishment  for  infringement  of  copyright, 

698. 
agreement  respecting  copyrights  and  pul> 
lishing,  700. 
Coverture,  a  law-term,  means  marriage. 
Creditors,  partnership,  cannot  attach  pri- 
vate property  till  private  creditors  are 
satisfied,  241. 
levy  of  private,  on  partnership  property, 
confers  only  what  the  partner  has,  241. 
have  an  insurable  interest  in  the  life  of 
their  debtor,  434. 
Custom,  of  merchants,  its  force  and  effect,  28. 
not  valid  if  illegal,  29. 
has  no  force  when  contract  made  express- 
ly to  the  contrary,  76. 
or  usage,  made  use  of  in  construing  the 
meaning  and  effect  of  a  contract,  and 
of  the  words  used,  74,  75. 
never    considered,   if    parties    expressly 

agree  to  disregard  it,  76. 
effects  of,  on  contracts,  802. 


D. 

Dakota,  North  and  South,  law  as  to 
rights  of  married  women  in,  N.  D.,  53; 
S.  D.,  55. 

days  of  grace  allowed,  and  legal  holidays, 
in,  N.  D.,  205  ;  S.  D.,  206. 

statute  of  limitations  in,  N.  D.,  294;  S. 
D.,  296. 

usury  laws  of,  N.  D.,  310;  S.  D.,  311. 

number  of  witnesses  and  acknowledg- 
ment, required  to  deeds  of  land  exe- 
cuted in,  N.  D.,  541  ;  S.  D.,  541. 

abstract  of  laws  relating  to  collection  and 
recovery  of  debts  in,  N.D.,  738;  S.  D., 

745- 

chattel  mortgages  regulated  by  statute  in, 
N.  D.,  660;  S.  D.,  661. 

number  of  witnesses  to  wills  necessary  in, 
N.  D.,  78S  ;  S.  D.,  789. 

mechanics'  liens,  abstract  of  law  of,  N.  D., 
770;  S.  D.,  772. 
Damages,   when   liquidated,    when   unliqui- 
dated, 134,  301. 
Days  of   Grace    and  holidays   in   all   the 

States,  abstract  of,  201, 
Debt,  barred  under  statute  of  limitations,  279. 
Debtor    may   insure    his    life   in   favor    of 

creditor,  434. 
Debts,  recovery  and  collection  of,  703. 
Deed,  meaning  of  legal  and  common,  440. 

should  be  signed,  and  in  what  manner, 
440. 

seal  of.  is  what,  441. 

should  be  delivered,  44T. 

may  be  delivered  by  what  persons,  442. 

execution  of,  should  be  attested  by  wit- 
nesses, 442. 

acknowledgment  of,  incidents  of,  443. 

must  be  registered  in  the  proper  record- 
ing office,  444. 

effect  of  non-recording,  445. 

should  be  dated,  445. 

customary  to  name  consideration  in,  445. 

receipt  of  consideration  in  does  not  bind 
seller,  446. 

description  of  land  in,  should  be  minute 
and  accurate,  446. 

when  conferring  life-interest,  merely,  446. 

when  conferring  fee-simple,  447. 

terminated  by  clause  of  execution,  447. 

of  warranty,  or  of  quitclaim,  447. 

of  quitclaim,  with  warranty,  448. 

hardly  safe  to  have  condition  in,  449. 

as  to  husband  and  wife  joining  in,  449. 

variety  of,  450. 

deed-poll  explained,  451. 

of  indenture,  451. 
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Deed  of  mortgage,  542. 

abstract  of  the  laws  of  all  the  States  relat- 
ing to,  538. 
Delaware,    law   as   to   rights   of    married 
women  in,  43. 

days  of  grace  allowed,  and  legal  holidays 
in,  202. 

statute  of  limitations  in,  286. 

usury  laws  of,  309. 

number  of  witnesses  and  acknowledgment 
required  to  deeds  of  land  executed  in, 

539- 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in, 711. 
chattel  mortgages  regulated  by  statute  :n, 

655- 
number  of  witnesses  to  wills  necessary  in, 

785. 
mechanics'  liens,  abstract  of  law  of,   762. 
Delivery,  what  is  sufficient  to  constitute, 

121,  122,  124. 
as  bearing  on   the  validity  of  the  trans- 
action, 123. 
of  policy,  not  essential,  407. 
necessary  to  assignment  of  life-policy,  435. 
essential  to  validity  of  deed,  441. 
of  deed,  may  be  made  by  whom,  442. 
Demand  ok  Payment,  is  sufficient,  if  made 

at   residence   or   place   of  business   of 

payee,  183. 
and  refusal,  what  constitutes,  183. 
bankruptcy  or  insolvency  no  excuse  for 

non  demand,  183. 
should  be  made  at  the  proper  place,  185. 
for  payments  should  be  made  at  the  place 

designated  in  the  instrument,  185. 
Demurrage,  law  respecting,  338. 
Description,  of  property  insured,  386. 
in  the  policy  of  insurance,  407. 
of  insured  property,  held  to  amount  to 

what,  410. 
Desertion,  of  seamen,  how  punished,  353. 
Deviation,  how  defined,  392. 

how  affects  insurers,  392. 
District  of  Columbia,  law  of  as  to  rights 

of  married  women,  43. 
days  of  grace  allowed,  and  legal  holidays 

in,  202. 
statute  of  limitations  in,  287. 
usury  laws  of,  309. 

number    of    witnesses   and   acknowledg- 
ment required  to  deeds  of   land  exe- 

cuter'  in,  539. 


District  of  Columbia,  abstract  of  laws 
relating  to  collection  and  recovery   of 
debts  in,  711. 
chattel  mortgages,  regulated  by  statute  in, 

655- 
number  of  witnesses  to  wills  necessary  in 

785. 
mechanics'  liens,  abstract  of  law  of,   7^^- 
Domicil,  of  person  how  determined,  315,  318- 
a  person  can  have  but  one,  316. 
first  is  retained  till  second  is  acquired.  317. 
may  be  changed,  how,  316. 
woman  marrying  acquires     .    \  usband's, 

3.8. 
of  the  father   determines   that   of  child, 

318. 
Drawer,  to  bill  of  exchange,  163. 

E. 

Equity    of    Redemption,    of    mortgagor, 

543- 
Evidence,  of  death,  what  must  be,  433. 
may  disprove  receipt  in  deed,  446. 
cannot  be  received  to  contradict  or  change 
the  effect  of  a  written  contract,  but  may 
be  received  to  explain  it,  72. 
admissibility  of  extrinsic,  to  aft'ect   con- 
tracts, 805. 
Exception,  to  common  law  rule,  in  case  of 
negotiable  paper,  176. 
statutory,  under  statute  of  limitations,  282. 
Executor,  may   indorse  bill  or  note  after 

death  of  holder,  195. 
Executors,  law  of,  powers  and  duties  of,  790. 
Execution,  of  authority,  214. 

of  fire  policy,  407. 
Exemption,  of  property,  from  attachment  or 

execution,  704. 
Exemptions,  abstract  of  statutory  provisions 

respecting  in  all  the  States,  705. 
Explanation,  of  a  written  contract,  by  evi- 
dence, law  as  to,  72,  73. 

F. 

Factor,  may  pledge  goods  for  advances  to 
-principal,  221. 
must  obey  all  instructions,  221. 
liable  to  principal  for  default,  221. 
may  insure  goods  in  possession,  221. 
may  use  his  own  name  in  all  transactioB% 
222. 
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Factor,  distinction  between  foreign  and  do- 
mestic, 222,  223. 
cannot   claim    his    commissions    till   his 

whole  duty  be  performed,  222. 
Farmer,  legal  rights  and  obligations  of,  809. 
title  by  possession,    809. 
title  by  inheritance,  810. 
title  by  purchase,  810. 
sa]e  of  land  at  auction,  811. 
when  land  is  sold  at  auction  in  several  lots, 

811. 
auctioneers'  liabilities  for  sale  of,  812. 
what  one  takes  by  the  deed  of  a  farm,  812. 
boundaries  and  descriptions,  812. 
contents  of  the  farm,  813. 
fixtures,  814. 
things  unremovable  by  outgoing  tenant, 

814. 
things  removable  by  outgoing  tenant,  815. 
rocks,  stones,  and  soil,  rights  as  to,  815. 
adjoining  roads,  rights  as  to,  816. 
trees,  and  neighbors'  trees,  rights  as  to, 

816. 
trespassing  on  the  farm,  what  is,  817. 
rights  of  the  farmer  as  to  the  trespasser, 

817. 
farm-ways,  818. 
water,  rights  to,  819. 
fire,  right  to  make  and  liability  for,  819. 
game  animals,  rights  to,  821. 
domestic  animals,  rights  and  liabilities  as 

to,  822. 
animals,  sale  of  with  warranty,  823. 
seeds,  sale  of  with  warranty,  824. 
fertilizers,  sale  of  with  warranty,  825. 
fruit  trees,  sale  of  with  warranty,  825.    * 
help,  hiring  of,  825. 
help,  rights  and  duties  of,  826. 
help,  liability  of  farmer  for  wrong-doing, 

827. 
hiring  of  a  farm,  renewal  of  lease,  828. 
hiring  of  a  farm,  remedy  for  non-payment 

of  rent,  S29. 
hiring  of  a  farm,  tenant's  right  to  give  up 

the  lease,  830. 
hiring  of  a  farm,  apportionment  of  rent, 

83,. 
hiring  of  a  farm,  cultivation  of  the  farm, 

831. 
hiring  of  a  farm,  on  shares,  833. 
Fbme  Covert,  means  a  married  woman. 
Fame  Sole,  means  a  single  woman. 


Fire  Insuran'~e,  to  what  applied.  405. 

by  whom  effected,  405. 

different  kinds  of  companies  for,  405. 

method  of,  409. 
Foreclosure   of  Mortgage,  explained, 

544. 
Foreign  and  Inland  Bills,  175. 
Florida,  law  as  to  rights  of  married  women 

in,  43- 
days  of  grace  allowed,  and  legal  holidays 

in,  202. 
statute  of  limitations  in,  287. 
usury  laws  of,  309. 

number    of    witnesses   and  acknowledg- 
ment required  to  deeds  of  land  executed 

in,  539- 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  712. 
chattel    mortgages,  regulated  by  statute 

in,  655. 
number  of  witnesses  to  wills  necessary  in, 

785. 
mechanics'  liens,  abstract  of  law  of,  763. 
Fraud,  annuls  all  obligations  and  all  contracts 

tainted  by  it,  69. 
mere  silence  is  seller,  in  general,  is  not, 

laS. 

vitiates  and  avoids  all  sales,  128. 

may  be  waived,  when,  128. 

is   waived,    when    action   is   brought   to 

enforce  the  contract,  128. 
statute  of,  purposes  and  provisions,  142- 

.  147- 
Freight,  is  not  earned  unless  the  goods  are 
carried  to  place  of  destination,  330. 
rule  for,  "  pro  rata  itineris,"  331. 
cannot  be  earned  by  illegal  voyage,  333. 
paid  in   advance,  not  afterwards  earned, 

must  be  repaid,  333. 
party  receiving  goods  becomes  liable  for, 

332- 
lender  on  bottomry  bond  has  no  right  to, 

333- 
mortgagee  not  in  possession  has  no  right 

to>  333- 
is  payable  when   goods  are  deliyered,  ia 

specie,  though  damaged,  333. 
word  used  how,  327. 
law  of,  328. 
meaning  of,  377. 
interest  in,  377. 
subject  of  insurance,  377. 
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G. 

Garnishee  Process.      See  Recovery  of 

Debts,  703. 
Garnishment,  abstract  of  the  laws  of  all  tlie 

States  respecting,  705. 
General  Average,  338. 

sacrifice  must  be  voluntary,  necessary,  and 

effectual,  339. 
law  of,  rests  on,  339. 
goods  not  contributed  for,  when,  340. 
held  for  contribution,  341. 
when  jettisoned,  owner  entitled  to  contri- 
bution, 340. 
value  of  insured,  374. 
rules  relative  to  total  loss  of,  etc.,  402. 
General  Agency.      See  Agency,  207. 
General  Agent,  master  of  ship  is,  346. 
Georgia,  law  as  to  rights  of  married  women 
in,  44. 
days  of  grace  allowed,  and  legal  holidays 

in,  202. 
statute  of  limitations  in,  287. 
usury  laws  of,  309. 

number  of  witnesses  and  acknowledgment 
required  to  deeds  of  land  executed  in, 

539- 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  713. 
chattel  mortgages  regulated  by  statute  in 

655- 
number  of  witnesses  to  wills  necessary  in, 

785. 
mechanics'  liens,  abstract  of  law  of,  763. 
Guarantor,  who  is,  136. 

who  pays  principal's  debt,  may  demand 
from  the  oreditor  the  securities  he  holds, 

not  bound,  unless  he  has  knowledge  of 
the  acceptance  of  his  guaranty,  138. 

discharged,  if  principal's  liability  is 
changed   without  guarantor's  consent, 

138- 

discharged,  if  the  liability  is  extended  by 
law,  138,  139. 

not  always  discharged  by  creditors  giving 
debtor  some  accommodation  or  indul- 
gence, 139. 

should  have  reasonable  notice  of  princi- 
pal's failure,  140. 

of  a  note  or  bill,  is  not   entitled  to  as 
strict  notice  as  indorser  is,  190. 
Guaranty,  incidents  of,  136-139. 

not  generally  negotiable,  13C. 


I  Ouaranty  may  be  enforced,  when   original 
debt  cannot  be,  137. 

contract  of,  construed  strictly,  137. 

unless  by  sealed  instrument,  must  be  sup- 
ported by  a  consideration,  i'57. 

not  binding  unless  accepted,  138. 

specific,  is  not  revocable,  139. 

if  h^  an  official,  he  is  not  bound  personally, 
140. 

margin,  what  is,  141. 

oral  prevented  by  law,  143. 

effect  of  changing  membership  in  a  firm 
on,  139. 
Guardians,  law  of,  powers  and  duties  of,  794. 

H. 

Holder,  what  he  may  do  with  a  bill  or  note, 
179. 
of  negotiable  paper,  rights  and  duties  of, 

179. 
of  bill,  it  is  prudent  for  him  to  present  th» 
bill  for  acceptance  without  delay,  181. 
ill-health  on  part  of,  may  excuse  delay  iti 

presentment,  181. 
may  refuse  a  qualified  acceptance,  196. 
may  cancel  the  acceptance,  196. 
is  not  obliged  to  receive  acceptance  fo» 
honor,  197. 
Holidays,  in  all  the  States,  abstract  of,  201. 
Homestead,  law  of,  704. 
Hotel-keepers,  rights  and  duties  of,  276- 
27S. 
have  a  lien  on  goods  of  guests  for  board, 
276. 
,        must  receive  every  guest,  277. 

liability  of  for  loss  of  guests'  property,  27;!. 
Husband,  bound  to  support  his  wife  while  she 
lives  with  him,  or  if  he  sends  her  away 
without  good  cause,  59. 
a  man  is  bound  to  support  as  his  wife  one 
whom  he  lives  with,and  represents  as  his 
wife,  59. 
may  indorse  a  note  or  bill  given  to  the  witc 
before  marriage,  195. 

I. 

Idaho,  law  as  to  rights  of  married  women  in, 

44. 
days  of  grace  allowed,  and  legal  holidays 

in,  202. 
statute  of  limitations  in,  287. 
number  of  witnesses  and  acknowledgment 

required  to  deeds  of  land  executed  in, 

539- 


INDEX. 


843 


Sdaho,  usury  laws  of,  309. 

abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  714. 
chattel  mortgages  regulated  by  statute  in, 

655. 
number  of  witnesses  to  wills  necessary  in, 

786. 
mechanics'     liens,    abstract   of    law   of, 
763. 
iGNORANCE  OF  Law,  excuses  no  one,  68. 
Illinois,  law  as  to  rights  of  married  women  in, 

44- 

days  of  grace  allowed,  and  legal  holidays 
in,  202. 

statute  of  limitations  in,  287. 

usury  laws  of,  309. 

number  of  witnesses,  and  acknowledg- 
ment required  to  deeds  of  land  executed 

in.  539- 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  715. 
chattel  mortgages  regulated  by  statute  in, 

655. 
number  of  witnesses  to  wills  necessary  in, 

786. 
mechanics'  liens,  abstract  of  law  of,  764. 
Indiana,  law  as  to  rights  of  married  women 

in,  45. 
days  of  grace  allowed,  and  legal  holidays 

in,  202. 
statute  of  limitations  in,  288. 
usury  laws  of.  309. 
number  of  witnesses  and  acknowledgment 

required  to  deeds  of  land  executed  in, 

539- 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  716. 
chattel  mortgages  regulated,  656. 
number  cf  witnesses  to  wills,  7S6. 
mechanics'  liens,  abstract  of  law  of,  764. 
Indian  Tekritoky,  number  of  witnesses  to 

wills  necessary,  786. 
Indorsee,  of  bill  of  exchange,  163. 
Indorsement,  is  what,  191. 

by  law  merchant,  bills  and  notes  payable 

to  order  are  rightfully  transferred  only 

by,  192. 
in  full,  or  in  blank,  192. 
as  to  special,  193. 
joint  payees  who  are  not  partners  must 

join  in,  \c^\ 
the  signatures  of  all  previous  indorsers 

are  admitted  by  each,  193. 


Indorsement  may  be  restored  if  struck  out 

by  mistake,  194. 
may  be   made  on  the  paper  before  the 

note  or  bill  be  drawn,  195. 
in  blank,  or  in  full,  what  they  are,  171. 
Indorse R,  each  admits  by  his  indorsement 

the  genuineness  of  each  previous,  193. 
may  make  a  bill  payable  to  himself  alone 

by  special  indorsement,  192. 
of  bill  of  exchange,  163. 
right  and  duties  of,  191,  192. 
Infants,  or  minors,  chap,  iii,  30. 
who  are,  30. 

when  persons  cease  to  be,  30. 
promise  of,  if  not  for  necessaries,  voidable 

by  the  infant,  30. 
promise  of,  for  necessaries,  not  voidable 

by  him,  32. 
promise  of,  may  be  confirmed,   without 

words,  31. 
liable  for  frauds  of   any  kind ;    therefore 

liable  if  he  obtains  goods  or  money  by 

representing  himself  of  full  age,  32,  33. 
ratifies  his  promise  to  pay  by  keeping  th« 

thing  for  which  he  promised  to  pay,  33. 
necessaries,  what  are,  32. 
if  one  avoids  a  contract  because  made  in 

infancy,  he  can  take  no  benefit  from  it 

liable  for  torts,  or  wrong  doing,  3*. 
Inn-keepers,  rights  and  duties  of,  276. 
Iowa,  law  as  to  rights  of  married  women  in, 

45- 
days  of  grace  allowed,  and  legal  holiday* 

in,  202. 
statute  of  limitations  in,  288. 
usury  laws  of,  309. 
number  of  witnesses  and  acknowledgment 

required  to  deeds  of  land  executed  in, 

539- 
abstract  of  laws  relating  to  collection  '^xA 

recovery  of  debts  in,  717. 
chattel  mortgages  regulated  by  statute  in, 

656. 
number  of  witnesses  to  wills  necessary  in, 

786 
mechanics'  liens,  abstract  of  law  of,  764. 
Insanity,  of  principal  or  agent,  revokes  au- 
thority, 220. 
Instruments,  irregular  and  ambiguous,  172. 
Insurarle  Interest,  and  how  discharged, 

372. 
Insurance,  policy  of,  370. 
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Insurance,  marine,  how  effected,  370. 

how  affected  by  date  of  policy,  370. 

proposals  lor,  370. 

eonstructive,  370. 

who  may  effect,  370. 

how  it  is  construed,  371. 

sustained  by  compliance  with  registry 
laws,  how,  377. 

simultaneous,  378. 

effect  of  prior,  377. 

on  freight,  t^-j-j. 

double,  37S. 

against  piracy,  387. 

against  robbery,  387. 

against  theft,  387. 

terminates  when,  396. 

purpose  and  principle  of  the  law  of,  403. 

effect  of,  in  case  of  partial  loss,  403. 

contract  for,  when  complete,  407. 

application,  how  obtained,  409. 

on  what  conditions  made,  409. 

must  be  actual  authority  to  make,  416. 

double,  not  allowed,  417. 

double,  how  avoided  by  charter  of  com- 
pany, 417. 

evidence  of  overstatement  of  loss  in,  426. 

fire,  no  rule  in  for  deducting  one-third 
new  for  old,  426. 

companies  require  sworn  statement  of  cir- 
stances  of  loss,  427. 

against  accident,  disease,  and  dishonesty 
of  servants,  439. 
Insured,  must  communicate  what    things. 

384- 
wust  account  for  proceeds  of  sale  when 
made  by  the  master  under   necessity, 

399- 

may  abandon,  when,  400. 

party,  bound  by  what  rules,  407. 

all  become  members  when  insured  in  mu- 
tual insurance  companies,  405. 

must  have  an  interest  in  the  property  in- 
sured, 414. 

when  liable  for  assessments  after  loss 
under  mutual  policy,  426. 

must  have  an  interest  in  life  insurance,  434. 
Insurer,  how  bound  by  the  contract,  370. 

discharged  by  concealment  or  misrepre- 
sentation, 383. 

liable  for  what  risks,  387. 

when  liable  for  collision,  389. 

how  far  answerable  for  perils  of  the  sea, 


Insurer,  held  for  losses  by  fire,  389. 
liable  for  theft  after  shipwreck,  389. 
liable  for  misconduct  of  the  crew,  when, 

390- 

when  liable  under  the  general  clause,  391. 

liabilities  in  case  of  prohibited  or  contra- 
band trade,  391. 

liabilities  in  case  of  capture,  arrest,  or  de- 
tention, 390. 

how  affected  by  detention,  390. 

how  affected  by  deviation,  392. 

by  payment  for  loss,  acquire  the  insured's 
claim  for  contribution,  etc.,  403. 

when  discharged  by  alterations,  413. 

must  know  whom  they  insure,  416. 

should  be  informed  of  what  facts,  420. 

risk  incurred  by,  421. 

when  not  chargeable,  421. 

whether  held  for  loss  occasioned  by  negli- 
gence of  the  insured  or  his  servants,  422. 

liable  for  buildings  blown  up  to  check 
fires,  421. 

when  liable  for  property  destroyed  by 
lightning,  421. 

never  held  to  pay  more  than  sum  insured, 
422. 
Insurers,  against  fire,  not  held   to  pay  lor 
loss  of  profits,  425. 

pay  whole  amoimt  lost,  when  covered  by 
policy,  425. 

have  a  right  to  rebuild  premises  when  de- 
stroyed, 425. 
Intention,  in  construction  of  policy,  408. 
Interest,  is  what,  300. 

may  be  demanded,  on  what  grounds,  300. 

is  allowed  by  law,  how,  300. 

not  generally  recoverable,  when,  301. 

laws  regulating,  301, 

when  usurious,  301. 

banks  receive  more  than  legal,  305. 

compound,  incidents  of,  307,  308. 

compound,  is  not  strictly  usurious,  307. 

method  of  computing,  308. 

insured's  claim  founded  on,  375. 

insurable,  374. 

insurable,  how  discharged,  375. 

of  the  insured,  414. 

of  mortgagor  and  mortgagee,  as  to  insur- 
ing mortgaged  property,  414. 

who  have  an  insurable  interest,  414,  415. 

exception  as  to  the  rule  of  any  one  -A- 
lowed  to  insure  property  as  his  own  in 
which  he  has  a  legal  interest,  411;. 
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Cnte  REST  of  the  insured  in  life  insurance,  434. 
Interpretation  of  contracts,  the,  76. 

J. 

Joint-Tenancy,  and  Joint  Tt.nants,  law- 
terms  ;  when  two  or  more  persons  own 
anything  jointly,  3.?,  Joint  tenants,  if  one 
dies,  the  survivor  or  survivors  take  the 
share  or  interest  of  the  deceased  person, 

243- 
Judgment,  confession  of,  198. 
Judgments,  abstract  of  the  laws  of  all  the 

States  respecting,  705. 
Jurisdiction,  over  salvage  cases,  345. 

K. 

Kansas,  law  as  to  rights  of  married  women 

in,  46. 
days  of  grace  allowed,  and  legal  holidays 

in,  202. 
statute  of  limitations  in,  288. 
usury  laws  of,  309. 
number  of  witnesses,  and  acknowledgment 

required  to  deeds  of  land  executed  in, 

540. 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  719 
chattel  mortgages  regulated  by  statute  in, 

656. 
number  of  witnesses  to  wills  necessary  in, 

7S6. 
mechanics'  liens,  abstract  of  law  of,  764. 
Kentucky,  law  as  to  rights  of  married  wo- 
men in,  46. 
days  of  grace  allowed,  and  legal  holidays 

in,  203. 
statute  of  limitations  in,  289. 
usury  laws  of,  309. 
number  of  witnesses,  and  acknowledgment 

required  to  deeds  of  land  executed  in, 

540. 
abstract  of  laws  relating  to  collection  antl 

recovery  of  debts  in,  720. 
chattel  mortgages  regulated  by  statute  11. 

656. 
number  of  witnesses  to  wills  necessary  in. 

786. 
mechanics'  liens,  abstract  of  law  of,  765. 

li. 

Lands  can  be  transferred  by  deed  only,  440. 
Law-Merchant,  what  is  meant  by  it,  28. 


Law-Tkrms,  some  explanation  of,  29. 
Law  of  Place,  175. 

what  is  meant  by,  312. 

as  influencing  contracts,  313. 

general  principles  of,  312,  313. 

of  a  State  binds  all  persons  and  things 
within  the  limits  of  the  State,  312,  313. 

has  no  force  beyond  the  limits  of  the 
State,  313. 

of  foreign  States,  have,  by  comity,  a  qual- 
ified influence,  313. 

of  contract,  governs  the  effect  of  the  con- 
tract in  regard  to  personal  property,  313. 

of  real   property,  governs   the  construc- 
tion of  the  contract,  313. 
Law,  of  shipping,  how  considered,  318. 

of  freight,  328. 

of  foreign  country  is  presumed  to  be  the 
same  as  in  the  place  of  suit,  in  absence 
of  testimony,  176. 
Laws,  regulating  pilotage,  353. 

regulating  interest  and  usury,  301. 
Lay-Days,  are  what,  337. 
Lease,  definition  of  contract  of,  604. 

what  passes  to  tenant  under,  604. 

duties  and  obligations  of  landlord  under. 
604. 

rights  and  duties  of  tenant  under,  605  ■■ 
608. 

privilege  of  underletting  by  tenant  under, 
606. 

tenant  when  entitled  to  crops  sown  dur- 
ing the,  607. 

rights  of  tenant  after  expiration  of,  607. 

what  fixtures  may  be  removed  at  expiri.. 
tion  of,  60S. 

abstract  of  the  laws  concerning,  609. 
Lender  may  charge  extra  price  for  risk  in- 
curred, 305. 

on  bottomry  bond  has  no  right  to  freight, 

333- 
Liability  of  an  agent,  215. 

of  carrier  for  baggage  of  passengers,  271. 

of  carrier  may  be  modified  by  notice,  269. 

of  carrier,  to  third  persons,  for  injury 
done  them  by  carrier  or  servants,  273. 

of  insurers,  not  affected  by  risk  of  the 
market,  404. 

none  attaches  to  the  insurers  for  a  loss 
occurring  by  natural  or  other  causes 
not  insured  against,  before  a  loss  in- 
sured against  happens,  405. 

of  master  for  discharging  seamen,  353. 
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Letter,  contract  by,  71. 

"        "     completed  when  letter 
of  acceptance  mailed,  71. 
Libel,  when  presented,  343. 
Liberty  Policies,  393. 
"'lEN,  means  the  right  of  the  seller  to  retain 
the  property  till  some  claim  he  has  is 
satisfied,  118. 
is  lost  by  the  seller,  if  the  goods  are  deliv- 
ered, 118. 
of  bottomry  bond,  depends  not  on  posses- 
sion, 327. 
ship  has,  on  goods  for  freight,  330. 
of  seamen,  on  ship  and  freight  for  wages, 

351- 
•f  material  men,  for  supplies  to  ships,  354. 
of  carrier,  on  goods,  266. 
of  mechanics  and  material   men,  law  of, 

with  forms  and  directions,  761. 
Life  Insurance,  purpose  and  method  of, 

43°- 
how  effected,  430. 

rules  of  contracts  applicable  to,  430. 
premium  for,  how  paid,  431. 
Life-Policies,  assignable  at  law,  434. 
I-IMITED  Partnerships,  requisites  of,  244. 
Limitations,  statute  of,  278. 

statute  of,  construction  of,  279. 
statute  of,  new  promise  under,  280. 
statute  of,  part  payment  under,  281. 
statute  of,  when  period  of  limitation  be- 
gins under,  283. 
statute   of,    statutory   exceptions    under, 

282. 
statute  of,  does  not  affect  collateral  secu- 
rity, 284. 
of  owner's  liability  for  master's  misdeeds, 

35°- 

abstract  of  statutes  of,  in  all  the  States, 
284. 
Loss,  how  divided  for  average  and  contribu- 
tion, 341. 

and  abandonment,  396. 

no  total,  by  abandonment,  unless  the 
injury  exceeds  fifty  per  cent.,  397. 

by  jettison,  salvage,  etc.,  included  in  esti- 
mate of  the,  398. 

»fter  abandonment,  must  be  made  up  by 
owner,  401. 

insurers  entitled  to  possession  after  pay- 
ment for  total,  401. 

r\i  several  in.^ured  shionients.  there  mav 
ae.  total  loss  ui  one,  pai  cial  of  another. 
402. 


Loss,  when  partial,  403. 

rule  for  averaging,  by  allowing  one-third 

for  new,  403. 
third  part  of,  what  deducted  from,  404, 
what  would  be  evidence  of  overstatement 

of,  423- 
Louisiana,  law  as  to  rights  of  married  wo- 

men  in,  47. 
days  of  grace  allowed,  and  legal  holiday* 

in,  203. 
statute  of  limitations  in,  2S9. 
usury  laws  of,  309. 
number  of  witnesses  and  acknowledgr«ent 

required  to  deeds  of  land  executed  in, 

5(0. 
abstract  of  laws  i  elating  to  collection  and 

recovery  of  debts  in,  721. 
chattel  mortgages  regulated  by  statute  in. 

656. 
number  ut  witnesses  to  wills  necessary  in. 

786. 
mechanics'  liens,  abstract  of  law  of,  765. 

M. 

Maker,  of  promissory  note,  166. 

rights  and  duties  of,  of  negotiable  paper, 

179. 
ot    a  bill,  is  bound  to  p.iy  the  same  at 

maturity,  179. 
Mail,  putting  a  letter  in,  effect  of  as  to  con- 
tract, 71. 
^L'\INE,  law  as  to  rights  of  married  women  in, 

48. 
days  of  grace  allowed,  and  legal  holidays 

in,  203. 
statute  of  limitations  in,  289. 
number  of  witnesses  and  acknowledgment 

required  to  deeds  of  land  executed  in, 

540. 
usury  laws  of,  309. 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  722. 
chattel  mortgages  regulated  by  statute  in, 

656. 
number  of  witnesses  to  wills  necessary  in, 

787. 
mechanics'  liens,  abstract  of  law  of,  765. 
M.«iRiNE  Insurance.  See  Insurance,  369. 
Maryland,   law   as   to    rights    of    married 

women  in,  48. 
days  of  grace  allowed,  and  legal  holidays 

in,  203. 
-natute  of  limitaticins  in,  290. 
usury  laws  of,  309. 
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Maryland,  number  of  witnesses  and  ac- 
knowledgement required  to  deeds  of 
land  in,  540. 

abstract  of  laws  relating  to  collection  and 
recovery  of  debts  in,  723. 

chattel  mortgages  regulated  by  statute  in, 
657. 

number  of  witnesses  to  wills  necessary  in, 
787. 

mechanics'  liens,  abstract  of  law  of,  765. 
Married  Women  (chap,  v),  37. 

rights  of  the  husband  at  common  law,  as 
to,  n. 

all  the  property,  real  or  personal,  38,  39. 

common  law  as  to,  not  just  or  right,  and 
changed  by  statute  in  nearly  all  our 
States,  39. 

law  of,  as  it  stands  in  the  statutes  of  the 
several  states,  Abstract  of,  40. 

wife  may  always  be  agent  of  her  husband, 

59- 
the  frequent   necessity  of  putting   their 

property  under  trust,  and  how  it  can  be 

done,  60. 
Massachusetts,  law  as  to  rights  of  married 

women  in,  49. 
days  of  grace  allowed,  and  legal   holidays 

in,  303. 
statute  of  limitation  in,  290. 
usury  laws  of,  309. 
number  of  witnesses  and  acknowledgment 

required  to  deeds  of  land  executed  in, 

540. 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  724. 
chattel  mortgages  regulated  by  statute  in, 

657. 
number  of  witnesses  to  wills  necessary  in, 

787. 
mechanics'  liens,  abstract  of  law  of,  766. 
Master  of  Ship,  should  sign  bill  of  lading, 

329- 
and  officers,  not  salvors,  344. 
holding  goods  for  contribution,  344. 
powers  and  duties  of,  346. 
power  to  sell  the  ship,  346. 
his  liability  for  discharging  seamen,  353. 
duties  of  repairing  ship,  346. 
Material-Men,  lien  of,  354.    See  Liens 
OF  Mechanics  and  Material-Men. 
Mechanics,  liens  of,  761. 
Michigan,  law  as  to  rights  of  married  women 
in.  40. 


Michigan,  days  of  grace  allowed,  and  legal 

holidays  in,  203. 
statute  of  limitations  in,  290. 
usury  laws  of,  310. 
lumber  of  witnesses  and  acknowledgment 

required  to  deeds  of  land  executed  in, 

540. 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  725. 
Michigan,   chattel  mortgages  regulated  by 

statute  in,  657. 
number  of  witnesses  to  wills  necessary  in, 

787. 
mechanics'  liens,  abstract  of  law  of,  766. 
Minnesota,    law   as  to  rights   of    married 

women  in,  50. 
days  of  grace  allowed,  and  legal  holidays 

in,  204. 
statute  of  limitations  in,  291. 
usury  laws  of,  310. 
number  of  witnesses  and  acknowledgment 

required  to  deeds  of  lands  executed  in, 

540. 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  727. 
chattel  mortgages  regulated  by  statute  in, 

658. 
number  of  witnesses  to  wills  necessary  in, 

787. 
mechanics'  liens,  abstract  of  law  of,  767. 
Misrepresentation  and  Concealment, 

383- 
Mississippi,   law  as  to  rights    of   married 

women  in,  50. 
days  of  grace  allowed,  and  legal  holidays 

in,  204. 
statute  of  limitations  in,  291. 
usury  laws  of,  310. 
number  of  witnesses  and  acknowledgment 

required  to  deeds  of  lands  executed  in, 

540. 
aljstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  728. 
number  of  witnesses  to  wills  necessary  in, 

787. 
chattel  mortgages  regulaied  by  statute  in, 

658. 
mechanics'  liens,  abstract  of  law  of,  767. 
Missouri,  law  as  to  rights  of  married  women 

in,  50. 
days  of  grace  allowed,  and  legal  holidays 

in,  204. 
statute  of  limitations  in,  agi. 
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Missouri,  usury  laws  of,  310. 

number  of  witnesses  and  acknowledgment 

required  to  deeds  of  land  executed  in, 

540. 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  729. 
chattel  mortgages  regulated  by  scatute  in, 

65S. 
number  of  witnesses  to  wills  necessary  in, 

787. 
mechanics'  liens,  abstract  of  law  of,   767. 
Mistakes  of  fact  may  be  corrected  by  the 

courts,  but  mistakes  of  law  will-  not  be, 

68. 
Montana,  law  as  to  rights  of  married  women 

in,  51. 
days  of  grace  allowed,  and  legal  holidays 

in,  204. 
statute  of  limitations  in,  292. 
usury  laws  of,  310. 
number  of  witnesses  and  acknowledgment 

required  to  deeds  of  land  executed  in, 

540. 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  730. 
chattel  mortgages  regulated  by  statute  in, 

658. 
number  of  witnesses  to  wills  necessary  in, 

787. 
mechanics'  liens,  abstract  of  law  of,  767. 
Mortgage  of  Land,  or  real  estate,  542. 
law  of,  and  rules  concerning,  543. 
of  the  equity  of  redemption,  543. 
of  foreclosure,  544. 
of  the  mortgagor's  right  to  possession, 

545- 
Mortgage,  of  vessel,  357, 

purpose  of,  542. 

how  expressed,  543. 

containing  power  of  sale,  544. 
Mortgage  of  Personal  Property,  not 
so  formal  as  for  land,  646. 

mortgagor  may  retain  possession  if  mort- 
gage be  recorded,  646. 

equity   of  redemption    shorter    than    in 
land,  646. 

cannot  be  made  of  property  to  be  after- 
wards acquired,  6/]  7. 

duties   and  liabilities   of   pledgee  under, 
647. 

difference  between  mortgagee  and  pledgee 
in,  647. 

pledgee  under,  cannot  sell  the  pledge  be- 
tore  the  debt  is  due,  647. 


Mortgage  of  Personal  Property,  o* 

der,pledgee  may  sell  the  pledge  when  the 

debt  is  due,  and  after  notice  given,  648. 

Mortgagee  of  ship,  in  possession,  liable  as 

owner,  325. 

of  ship,  not   in   possession,  no  right   to 

freight,  333. 
insurable  interest  in  property,  414. 
has  what  title  to  land  mortgage,  543. 
Mortgagor,  insurable  interest  of  in  prop. 
erty,  414. 
right   of,    in  regard  to  mortgaged  land, 

543- 
duty  of,  in  regard  to  redemption,  544. 
Mutual  Insurance  Companies,  amount 
insured  in,  407. 

N. 
Nebraska,  law  as  to  rights  of  married  wonus 

in,  51. 
days  of  grace  allowed,  and  legal  holidajrs 

in,  204. 
statute  of  limitations  in,  292. 
usury  laws  of,  310. 
numl  -r  of  witnesses  and  acknowledgment 

required  to  deeds  of  land  executed  in, 

540. 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  731. 
chattel  mortgages  regulated  by  statute  in, 

659. 
number  of  witnesses  to  wills  nece9s>fy  iiv, 

787. 
mechanics'  liens,  abstract  of  law?  of,  76S. 
Negotiable  Paper,  wliat  is  meant  by,  i6i. 
rules  of  law  on  subject  of,  art  technical 

and  exact,  161. 
what  is  essential  to,  168. 
difference  bet\s  een  what  is,  and  what  is 

not,  168. 
time  of  payment  of,  must  be  certain,  168. 
must  be  payable  in  money,  168. 
may  be  written  in  pen  or  pencil,  on  paper 

or  any  proper  substitute,  and  in  any 

language,  169. 
as  to  form  of,  169. 
omission  of  certain  words  may  be   8up> 

plied,  169. 
contingency  apparent  on  t)  c  face  of.  pre- 
vents negotiabUity,  169. 
as  to  whether  certain  not?    are,  169. 
exception  to  common  law  njle  in  c»9e  of, 

176,  177. 
of  transfer  after  dishono;   //',  180. 
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NKGOTiABtE   Paper,  rights  and  duties   of 

holder  of,  179. 
rights  and  duties  of  maker  of,  179. 
payable  at  a  time  certain,  is  entitled  to 

days  of  grace,  1S4. 
in  general,  all    parties  to,  entitled  to  no- 
tice, are  discharged  for  want  of  it,  190. 
bill  or  note  ceases  to  be,  when  paid,  195. 
Neutrality,  warranty  of,  380. 
Nevada,  law  as  to  rights  of  married  women 

in,  51. 
days  of  grace  allowed,  and  legal  holidays 

in,  204. 
statute  of  limitations  in,  292. 
usury  laws  of,  310. 
number  of  witnesses  and  acknowledgment 

required  to  deeds  of  land  executed  in, 

540. 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  732. 
chattel  mortgages  regulated  by  statute  in, 

659. 
number  of  witnesses  to  wills  necessary  in, 

788. 
mechanics'  liens,  abstract  of  law  of,  768. 
New  Hampshire,  law  as  to  rights  of  mar- 
ried women  in,  52. 
days  of  grace  allowed,  and  legal  holidays 

in,  204. 
statute  of  limitations  in,  292. 
usury  laws  of,  310. 
number  of  witnesses  and  acknowledgment 

required  to  deeds  of  land  executed  in, 

541. 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  733. 
chattel  mortgages  regulated  by  statute  in, 

659. 
number  of  witnesses  to  wills  necessary  in, 

788. 
mechanics'  liens,  abstract  of  law  of,  768. 
Hew  Jersey,  law  as  to  rights  of  married 

women  in,  52. 
days  of  grace  allowed,  and  legal  holidays 

in,  204. 
statute  of  limitations  in,  293. 
•sury  laws  of,  310. 
number  of  witnesses  and  acknowledgment 

required  to  deeds  of  land  executed  in, 

54'- 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  734. 
chattel  mortgages  regulated  by  statute  in, 

659. 

54 


New  Jersey,  number  of  witnesses  to  wills 

necessary  in,  788. 
mechanics'  liens,  abstract  of  law  of,  768. 
New  Mexico,    ew  as  to  rights  of  married 

women  in,  52. 
days  of  grace  allowed,  and  legal  holidays 

in,  205. 
statute  of  limitations  in,  293. 
usury  laws  of,  310. 
number  of  witnesses  and  acknowledgment 

required  to  deeds  of  land  executed  in, 

541. 
abstract  of  t'ws  relating  to  collection  and 

recovery  of  debts  in,  735. 
chattei  mortgages  regulated  by  statute  in, 

659. 
number  of  witnesses  to  wills  necessary  in, 

788. 
mechanics'  liens,  abstract  of  law  of,  769. 
New  Promise,  by  one  who   had  made  th* 

original  promise  when  an  infant,  31, 
a  mere  acknowledgment  not  enough,  31. 
may  be  conditional,  31. 
if    conditional,  condition   must  be    per 

formed,  31. 
New  York,  law  as  to  rights  of  married  wo- 
men in,  53. 
days  of  grace  allowed,  and  legal  holidays 

in,  205. 
statute  of  limitations  in,  293. 
usury  laws  of,  310. 
number  of  witnesses  and  acknowledgmeal. 

required  to  deeds  of  land  executed  isi 

541. 
abstract  of  laws  relating  to  collection  an4 

recovery  of  debts  in,  736. 
chattel  mortgages  regulated  by  statute  in, 

660. 
number  of  witnesses  to  wills  necessary  in, 

788. 
mechanics'  liens,  abstract  of  kw  of,  769. 
North  Carolina,  law  as  to  rights  of  mar- 
ried women  in,  53. 
days  of  grace  allowed,  and  legal  holidays 

in,  205. 
statute  of  limitations  in,  293.  • 

usury  laws  of,  310. 
number  of  witnesses  and  acknowledgment 

required  to  deeds  of  land  executed  in, 

541. 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  737. 
chattel  mortgages  regulated  by  statute  in, 

660. 
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North  Carolina,  number  of  witnesses  to 
wills  necessary  in,  788. 

mechanics'  liens,  abstract  of  law  of,  769. 
Note,  promissory,  differs   from   bill   of   ex- 
change, 163. 

indorsed  in  blank  always  transferable  by 
delivery,  171. 

when  incomplete  and  invalid,  171. 

to  a  fictitious  payee  with  same  name  in- 
dorsed by  maker,  will  be  held  the  mak- 
er's own  note,  171. 

payable  to  different  persons,  in  the  alter- 
native, not  good,  172. 

payable  at  any  place  should  be  demanded 
there,  185. 

when  not  presented  for  payment,  all  par- 
ties but  acceptor  or  maker  are  dis- 
charged, 185. 

sale  of,  when  amounting  to  usury,  306,  307. 
5.I0TICE,  of   protest,  must  be  given,  even  to 
one  who  has  knowledge,  187. 

no  particular  form  of  necessary,  187. 

if  letters  be  put  in  the  office,  any  miscar- 
riage does  not  affect  the  party  giving 
notice,  187. 

should  be  sent  by  public  post,  187. 

should  be  sent  to  place  of  business  or  res- 
idence of  party  notified,  188. 

of  non  payment,  should  be  sent  in  reason, 
able  time,  188. 

right  to,  may  be  waived  by  agreement, 
190. 

death  or  severe  illness  is  excuse  for  delay 
of,  191. 

want  of,  may  be  cured  by  express  promise 
to  pay,  191. 
Notice  of  Non-Payment,  there  is  no  pre- 
sumption of,  189. 

each  party  receiving,  has  a  day  before  he 
is  to  send  it  forward,  1 88. 

should  be  given  only  by  a  paiiy  liable  on 
the  instrument,  189. 

must  be  given  to  every  antecedent  party 
who  is  to  be  held,  189. 

may  be  given  to  a  party  personally  or  his 
agent,  189. 

may  be  given  to  either  of  partners  jointly 
liable ;  if  not  partners,  then  to  each 
one,  190. 

one  transferring,  without  indorsement  by 
delivery,  is  not  generally  entitled  to 
190. 

to  agent  is  notice  to  the  principal,  189. 


Notice  of  Non-payment,  common  carrier 
has  a  right  to  modify  his  liability  by, 
269. 
of   carrier's   liability,   may   be    indirectly 

brought  home  to  a  person,  270. 
general,  will  be  enough  to  give  to  agentu 
of  insurer  in  case  of  loss,  425. 

o. 

Obligee,  one  to  whom  the  obligor  is  boun 

in  a  bond,  105. 
Obligor,  one  bound  by  a  bond.  J05. 

held  to  pay  so  much  only  as  will  inde^  . 

nify  the  obligee,  106. 
Officers  of  Ship,  not  salvors,  344. 
Ohio,  law  as  to  rights  of  married  women  m, 

53- 
days  of  grace  allowed,  and  legal  holidays 

in,  205. 
statute  of  limitations  in,  294. 
usury  laws  of,  311. 
number    of    witnesses  and   acknowledg. 

ment  required  to  deeds  of  land  executed 

in,  541. 
abstract  of  laws  relating  to  collect,ci»i  and 

recovery  of  debts  in,  739 
chattel  mortgages,  statute  of,  669 
number  of  witnesses  to  wills.  788. 
mechanics'  liens,  abstract  of  law  of,  770. 
Oklahoma,   abstract  of  laws,  54,  205,   294, 

311,541,  660,  740,  770.  789. 
Oregon,  law  as  to  rights  of  married  women 

in,  54. 
days  of  grace  allowed,  and  legal  holidays 

in,  205. 
statute  of  limitations  in,  295. 
usury  law  of,  311. 
number  of  witnesses  and  acknowledgment 

required  to  deeds  of  land  executed  in, 

541. 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  741. 
chattel  mortgages  regulated  by  statute  in, 

661. 
number  of  witnesses  to  wills  necessary  in, 

789 
mechanics'  liens,  abstract  of  law  of,  770. 
Owner  may  recover  goods  from  an  honest 

purchaser  who  has  bought    from   one 

with  defective  title,  119. 
cannot  recover  from  one  who  bought  in 

good  faith  from  one  who  bought  fraud- 
ulently from  the  owner,  :i9. 
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tJwKERS,  when  bound  by  master's  acts,  346, 

347- 
when  liable  for  injurios  done  by  master, 

346- 
of  sacrificed  property  acquire  claim  for 

contribution,  403. 

P. 

Partners,  liability  and  authority!:  egin  when, 

229. 
may  share  the  profits  or  losses  as  they 

choose,  229. 
persons  may  be  liable  as,  to  third  persons 

who  are  not  as  between  themselves,  230. 
who  is  a  secret,  dormant,  or  nominal,  230. 
factors,   brokers,    etc.,   are   not   partners 

with  those  employing  them,  231. 
may  dissolve  the  partnership  at  pleasure 

when  working  no  disadvantage  to  the 

others,  231. 
dissolution  occurs  by  death  of  a  general 

or  special,  232. 
dissolution  also  when  one  partner's  whole 

interest  is  sold  on  execution,  233. 
dormant  or  secret  partner  is  not  liable  for 

debts  contracted    after  his  retirement, 

should  give  notice  of  retirement,  233. 

each  one  is  agent  for  all,  234. 

one  cannot  bind  the  firm  by  a  guaranty,  a 
letter  of  credit,  or  submission  to  arbi- 
tration without  authority,  235. 

may  bind  the  firm  by  instnunent  under 
seal,  235. 

must  act  as  such,  to  bind  the  firm,  236. 

reception  of  a  new,  makes  a  new  firm,  237. 

borrowing  money  for  partnership  pur 
poses  creates  a  partnership  debt,  237. 

obtaining  credit  fo"-  partnership  purposes 
makes  the  firm  liable,  237. 

partner  in  general  cannot  sue  another  for 
claim  growing  out  of  partnf  rship  inter- 
ests, 239. 

either  may  sue  for  balance  on  adjustment 
of  accoimts,  239. 

may  sue  his  copartner  for  money  ad- 
vanced before  partnership  formed,  239. 

who  pays  more  than  his  share  of  a  debt 
must  charge  the  firm,  240. 

the  firm  may  sue  for  goods  sold  in  the 
name  of  one,  240. 

surviving,  are  tenants  in  common  only 
with  representatives  of  deceased,  243. 


Partnership,  is  not  credited  by  single  joint 

transaction,  229. 
all  persons  competent  to  do  business  on 

their  own  account  may  enter  into,  229. 
when  created,  228 

no  especial  form  is  necessary  for,  229. 
may  be  formed  how,  229. 
usually  is  but  one   business  name  to  a, 

231. 
principal  test  of,  is  participation  in  profits, 

231. 
may  hold  real  as  well  as  personal  estate, 

233- 

can  have  no  seal  at  law,  236. 

money  lent  one  partner  for  partnership 
purposes,  makes  a  debt  of  the,  237. 

firm  is  liable  only  to  one  who  deals  with 
a  partner  in  good  faith,  238. 

may  be  liable  for  injury  caused  by  crimi- 
nal acts  of  a  partner,  238. 

funds  of,  must  first  be  applied  to  partner- 
ship debts,  241. 

creditors  cannot  attach  private  property 
till  private  creditors  are  satisfied,  241. 

property  goes,  in  case  of  death  of  one 
partner,  to  the  others,  only  for  purpose 
of  settlement,  243. 

limited,  requisites  of,  244. 

effect  of  dissolution  of,  243. 

dissolution  of,  held  to  avoid  policy  of  in- 
surance, 424. 
Part  Owners  ok  Ships,  rights  and  obliga- 
tions of,  323. 

of  ships,  not  necessarily  partners,  323. 

may  sell  his  share  of  ship,  323. 

all  are  liable  for  repairs  to  ship,  323. 

ship's  husband,  is  commonly  one  of,  324. 
Passace-Money,  rules  of,  analogous  to  those 

of  freight,  334. 
Passengers,  may  be  salvor,  344. 
Patents,  the  law  of,  664. 

what  may  be  patented,  664. 

who  is  entitled  to  a  patent,  664. 

what  will  prevent  the  granting  of  a  patent, 
665. 

mode  of  proceeding  to  obtain  a  patent, 
665. 

applications ;  what,  and  how  to  be  made, 
665. 

specifications  ;  what,  and  how  to  be  made, 
666. 

oath,  or  affirmation  ;  what,  and  how  to  be 
made,  668. 
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Patents, foreigners  ;  what  they  must  do,  669. 

drawings  ;  how  they  must  be  made  and 
sent  to  the  patent-office,  669. 

model ;  how  it  must  be  made  and  sent  to 
the  patent-office,  670. 

examination,  when,  and  how  made  in  the 
patent-office,  670. 

appeals  to  the  examiners-in-chief,  672. 

appeals  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  673. 

rules  regulating  the  above  appeals,  673. 

interferences,  674. 

re-issues,  and  surrender,  675 

disclaimers,  678. 

extensions,  678. 

designs,  how  they  may  be  patented,  678. 

foreign  patents,  do  not  prevent  taking 
one  here,  681. 

caveats,  68 1. 

assignments  and  grants  of  patent-rights, 
683. 

fees  payable  to  the  patent-office ;  what, 
and  how  payable,  687. 

testimony,how  taken  and  transmitted,  688. 
Patent  Law  of  the  Dominion  of  Canada, 

688. 
Payee,  of  bill  of  exchange,  167. 

of  promissory  note,  166. 

must  be  designated,  170. 
Payment,  how  may  be  made,  147. 

negotiable  bill  or  nofe,  is  not  an  absolute, 
148. 

appropriation  of,  among  several  debts, 
149. 

may  be  appropriated  a*',  ^ime  of,  by  payor, 
149. 

impossibility  of  presentiig  a  bill  for,  ex- 
cuse some  delay,  183. 

time  of,  in  negotiable  pape-,  must  not  de- 
pend on  a  contingency,  >6S. 

of  negotiable  paper,  must  l>>  In  money, 
168. 

of  bills,  notes,  etc.,  's  to  be  demanded 
promptly,  though  need  not  ^e  done  in- 
stantly, 184. 

Jemand  of,  is  sufficient,  if  madp  ?t  usual 
residence  or  place  of  business  ot  d.\)  ?r, 
183. 

what  constitutes  demand,  and  refjiia'  -^f 
183. 

bankruptcy  or  insolvency  no  excuse  1  v 
not  demanding,  183. 

failU  on  demand  should  be  presented  in  a 
reasonable  time  for,  184. 


Payment,  every  demand  for  should  be  made 

at  the  proper  place,  185. 
part,  takes  debt  from   under   statute   of 

limitation,  281. 
debtor   may  appropriate,  to   any  one  of 

several  debts,  281. 
Penalty,  of  a  bond,  105. 

for  not  signing  shipping  articles,  350. 
for  discharging  seamen  without  their  con- 
sent, 353. 
Pennsylvania,  law  as  to  rights  of  married 

women  in,  54. 
days  of  grace  allowed,  and  legal  holidays 

to,  205. 
statute  of  limitations  in,  495. 
usury  laws  of,  31 1. 
number  of  witnesses  and  acknowledgment 

required  to  deeds  of  land  executed   \v . 

541. 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  742. 
chattel   mortgages,  regulated  by  statute 

in,  661. 
number  of  witnesses  to  wills  necessary  in, 

789. 

mechanics'  liens,  abstract  of  law  of,  771. 
Perils,  of  the  sea,  388. 

by  fire,  389. 
Pilots,  responsibilities  of,  353. 
Place,  what  is  meant  by  law  of,  312. 

general  principles  of  law  of,  312. 

law  of,  influencing  contracts,  314. 
Policy,  of  insurance,  370. 

subsequent  additions  to,  371. 

of  insurance,  how  affected  by  assignmeos 

372- 
of  insurance,  assignment  of,  372. 
of  insurance,  when  altered,  371. 
when  open  or  valued,  372. 
wager,  372. 

value  insured  in  an  open,  373. 
memorandum  in,  379. 
express  warranty  in,  379. 
embraces  what  perils,  387. 
providing  against  barratry  by  clause  01,390, 
liberty,  393. 
as  to  total  loss,  :n  the  provisions  of  the^ 

398-_ 
valuation  in  the,  generally  determines  th« 

estimate  of  the  loss,  398. 
of  fire  insurance,  yhat  rece?sary  to  ex* 

cuti'-'n  of,  407. 
V  hen  G°.bv^  ?*v^  x'n'*.**''  «>t  bound 
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Policy,  subsequent  ratification  by  an  agent, 
what  effect,  ^08. 

of  fire  insurance,  how  constructed  as  to 
description,  408. 

intention  must  be  expressed  in,  408. 

words  "stock  in  trade "  include  what  in, 
408. 

memorandum  on  back  of,  409. 

mistake  in,  409. 

when  some  parts  written,  some  printed, 
409. 

containing  scale  of  premiums,  410. 

when  void,  for  false  statement  of  appli- 
cant, 410. 

how  affected  by  greater  hazard  for  a  time, 
411. 

when  made  by  consignee  will  be  construed 
to  cover  his  interest  only,  when  no  in- 
terest is  expressed,  415. 

by  commission  merchant,  in  his  own 
name,  when  it  may  cover  goods  of  vari- 
ous consignors,  415. 

provisions  against  double  insurance,  416. 

when  separate  statements  are  part  of, 
417. 

indorsement  made  upon,  may  take  effect 
as  part  of,  though  made  before  executed, 
418. 

when  statement  not  construed  as  part  of, 
418. 

difference  between  marine  and  fire,  419. 

when  avoided  by  misrepresentations  or 
concealments,  419. 

always  avoided  by  warranty  broken,  419. 

parties  may  make  a  valued,  422. 

is  personal  contract  between  the  parties, 

423- 

against  fire,  contains  provision  against 
assignment,  424. 

production  of,  certificate  of  loss,  is  condi- 
tion precedent  to  payment,  424. 

difference  of  adjustment  between  marine 
and  fire,  425. 

assignment  of,  should  be  made  on  it,  429. 

assent  of  insurers  had  best  be  obtained 
to  assignment  of,  429. 

time  of  death  in  case  of  life  insurance  has 
important    effect  on   payment   of   the, 

432- 
restrictions  on  the  life  insured  in  the,  432. 
when  avoided  by  death  by  suicide,  433. 
takes  effect  from  date,  394. 
never  attaches   in  case   of   unreasonable 

delay  in  sailing,  394. 


Policy,  how   affected   by    the   words   "at," 

"  to,"  and  "  at  and  from,"  394. 
on  goods  attaches  when,  394. 
Port,  what  is  meant  by,  in  policy,  394. 
Power,  to   sell,  implies   power    to   warrant, 

etc.,  209. 
of  ship-master,  346-350. 
of  attorney,  custom-house,  366. 
Premium,  when  due  and  how  paid,  385. 
when  may  be  returned,  385. 
how  paid  in  case  of  life  insurance,  431. 
in  case  of  life  insurance  when  ptaid,  431. 
extra  required  in  what  cases,  433. 
Presentment,  for  acceptance,  180. 

should   be  made  during   business  hours, 

181. 
should  be  made  to  drawee  or  his  agent; 

181. 
for  demand  of  payment,  182. 
for  demand  of  payment,  same  for  notes 

and  bills,  182. 
for  demand  of  payment,  universal  rule  of 

law  merchant  in  regard  to,  184. 
Presumption   of   Law,  affecting  contracts 

how,  801. 
Principal   is   bound   by  acts   of  the  agent, 

207,  208. 
may  confer  authority  on  agent  how,  209. 
has  power  of  revocation  in  general,  213. 
when    imdisclosed,    may   show    that    the 

nominal  party  was  actually  his  agent, 

216. 
is  responsible  for  injuries  resulting  from 

a    fraudulent    representation     of     the 

agent,  216. 
is  bound   by  payment    of   money   to   an 

agent  only  when  done  in  regular  course 

of  business,  216. 
not  responsible  for  criminal  acts,  unless 

he  expressly  commanded  them,  217. 
who  accepts  the  benefit  of  an  act  done  by 

his  agent  discharges  him  from  respon- 
sibility therefor,  217. 
general  rule  is,  he  may  revoke  his  agent's 

authority  at  pleasure,  220. 
cannot   revoke  authority  given  to  factor 

after  advances  made,  222. 
Profits,  how  valued  and  insured,  373. 
Promise,  of  promissory  note,  168. 

must  be  supported  by  a  consideration,  97. 
to  pay  another's  debt  when  original,  when 

collateral,  143,  144. 
in    negotiable   paper,  must    be   absolute, 

168. 
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Promise,  barred  under  statute  of  limitations, 
279. 
new,  sufficient  to  take  case  from  statute 

of  limitations,  280. 
new,  not  implied  from  mere  acknowledg- 
ment, 280. 
implied  by  part  payment,  281. 
Promise,  can  never  be  enforced  by  one  who 
knew  the  performance  thereof  impossi- 
ble, lOI. 
cannot  be  enforced  when  supported  only 
by  a  valueless  consideration,  though  it 
was  at  first  apparently  good,  102. 
when  severable,  what  may  or  may  not  be 

enforced,  102. 
for  work  to  be  done,  when  broken  without 
good    cause    by    promisor,   he    cannot 
recover,  102. 
Promisor,  of  promissory  note,  166. 
Promissory  Note,  differs  from  bill  of  ex- 
change, 166. 
is  what,  167. 

not  negotiable  when,  168. 
on  demand  is  considered  as  intended  as  a 
continuing  security,  180. 
Property,  legal  meaning  of  word,  117. 

of  partnership  is  bound  to  pay  partner- 
ship debts,  241. 
insured,  description  of,  386. 
insured  must  contribute  to  general  aver- 
age when,  402. 
claim  for  contribution  acquired  by  owners 

of  sacrificed,  403. 
under  insurance,  effect  of  alterations  on, 
412. 
Proposals,  of  insurance,  370. 
Protest,  and  notice,  186-191. 

demand  and,  must  be  made  according  to 
law  of  the  place  where  the  bill  is  pay- 
able, 186. 
loss  of  bill  no  excuse  for  not  protesting, 

186. 
should  be  made  on  day  of  demand  and 

refusal,  186. 
Notice  of,  various  incidents  of,  1S6-190. 
Provision  by  statute  in  behalf  of  seamen, 

35°- 
of  seamen  provided  by  owner,  351. 

Public  Property, retained  for  contribution, 

341- 
PoaPOSE  and  use  of  this  book  (chap,  i),   23. 


R. 

Real  Property,  may  be  held  by  partner, 
ship,  233. 
oral  bargain  for,  of  no  effect,  450. 
Reasonable  Time,  allowed  by  law  for  an 
acceptance  of  an  offer ;  what  this  time 
is,  70. 
Receipts,  definition  of,  150. 

open  to  explanation  or  contradiction,  151. 

in  deed,  may  be  shown  not  for  value,  446 

Recording  of  deeds,  essentials  of,  444. 

Recovery  of   Debts,  attachment,  truste« 

process,  garnishee  process,  homestead, 

and  exemption  from  execution,  703. 

Recovery  of  Debts,  abstract  of  the  lawt 

of  the  States  respecting.  705. 
Registration  of  Ships,  318-320. 
Release,  differs  from  receipt,  151. 

in  the  nature  of  a  contract,  requires  con- 
sideration, 151. 
Repairs,  of  ship,  340. 

value  of  old  material  should  be  deducto<f 

in  case  of,  404. 
how  affecting  insurer  and  insured,  413. 
Representation,  and  warranty,  417. 
differs  from  a  warranty,  418. 
how  affecting  the  policy,  417. 
if  in  writing  or  in  parol,  419. 
in  case  of  life  insurance,  434-438. 
Retract,  when  and  how  one  may  retract  hit 

offer,  71. 
Revocation  is  in  general  within  the  pow«r 
of  the  principal,  213. 
of   submission    may   be   made  by  eithe- 

party,  254. 
of  submission,  the  other  party  has  danr. 

ages  for,  254. 
of  submission,  notice  must  be  given  of,  255, 
of  submission,  bankruptcy  does  not  amount 

to,  255. 
of  an  offer,  when,  how,  by  whom,  71. 
Revocation  of  Wills,  780. 
Rhode  Island,  law  as  to  rights  of  married 
women  in,  55. 
days  of  grace  allowed,  and  legal   holidays 

in,  206. 
statute  of  limitations  in,  295. 
usury  laws  of,  311. 

number  of  witnesses  and  acknowledgment 
required  to  deeds  of  land  executed  m, 
541. 
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Rhode  Island,  abstract  of  laws  relating  to 

collection  and  recovery  of  debts  in,  743. 
chattel  mortgages  regulated  by  statute  in, 

661. 
number  of  witnesses  to  wills  necessary  in, 

789. 
mechanics'  Hens,  abstract  of  law  of,  771. 
Rights,  of  action  growing  out  of  agency,  215, 
of  the  firm  against  third  parties,  240. 
of  creditors  in    respect  to   partnership 

funds,  241. 
of  seamen  in  sickness,  351. 
of  seamen  to  be  brought  home,  352. 
and  duties,  of  maker  of  negotiable  paper, 

179. 
and  duties  of  holder  of  negotiable  paper, 

179. 
and  duties  of  indorser,  191,  192. 
and  duties  of  acceptors,  195. 
Risk,  common  sea,  340. 

parties  may  agree  as  to,  388. 
when  terminated,  395,  396. 
rules  concerning  "hazardous,"  410,  411. 
Rules,  in  respect  to  passage-money,  analogous 

to  those  of  freight,  334. 
regulating  salvage,  344. 
governing  collision,  349. 
for   steam  vessels  when  meeting  others, 

349- 
of  pilots,  353. 
concerning  "hazardous"  risks,  410,  411. 

s. 

Sacrifice,  in  average,  how  justified,  341, 
Sale,  is  to  be  immediately  followed  by  pay- 
ment  and   delivery,  unless  otherwise 
agreed  upon,  117. 

is  made  when  the  agreement  is  made,  117. 

what  constitutes  a,  116. 

distinction  between  agreement  and,  116. 

every  actual,  is  an  executed  contract, 
though  payment  may  remain  to  be 
made,  116. 

executory  contract  for,  is  not  a  present, 
116. 

of  goods,  in  exchange  thereof  for  money, 
116. 

when  bargain  does,  or  does  not  become  a, 
117. 

is  made  when  the  agfreement  is  made,  117. 

is  not  complete  so  long  as  something  re- 
mains to  be  done  to  the  goods  by  the 
seller,  11 8-1 20. 


Sale  is  not  necessarily  complete  on  the  com- 
pletion of  some  time  agreed  on,  or  hap- 
pening of  some  event,  121. 

can  be  done,  of  chattels  or  goods  not  in 
existence,  121. 

is  none,  but  for  a  price  that  is  certain  or 
capable  of  being  made  so,  121. 

when  once  effected,  the  buyer  has  a  right 
to  possession,  on  payment,  I2i. 

when  avoided  by  mistake,  or  defect  in 
subject-matter,  124. 

when  many  things  bought  at  one,  right  of 
buyer  as  to  refusing  a  part  without  all, 
125. 

buyer  may  have  right  of  re-delivery  by 
terms  of  bargain,  126. 

with  warranty,  128. 

of  one's  business,  when  good,  when  void, 

of  notes,  when  amounting  to  usury,  306. 

of  ships,  how  regulated,  321. 

when   made  by  master  under  necessity, 

proceeds  must  be  accounted  for  by  in- 
sured, 399. 
Salvage,  what  constitutes,  342,  343. 
how  enforced,  343. 
proceedings  for,  343. 
what  proportion  of  value  for,  344,  345. 
how  distributed  among  salvors,  345. 
Salvors,  who  are,  ■i,\'},- 

passenger  may  be,  344. 
Seal,  of  deed,  is  what,  441. 

notarial,  evidence  of  dishonor  of  foreign 

bill,  186. 
Seamen,  rights  of,  in  sickness,  351. 
discharge  of,  without  consent,  352. 
if  discharged  without  their  consent,  hav9 

a  right  to  be  brought  home,  352. 
desertion  of,  how  punished,  353. 
punishment  of,  353. 
Seaworthiness,  warranty  of,  381,  382. 

standard  for,  382. 
Seller,  has  a  lien    on  goods  for  payment, 

118. 
may  resell  goods  on  notice  given  the  buyer, 

if  the  buyer  does  not  pay  in  a  reasonable 

time,  118. 
cannot  sell  and  give  good  title,  if  he  has 

only  right  of  possession,  1 19. 
liability  of,  as  to  keeping  goods,  122, 
obligation  of,  as  to  delivery,  122,  123. 
may  annul  a  sale  he  was  induced  to  make 

by  fraud,  126. 
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Seller  not  necessarily    bound  by  receipt  in 

deed,  446. 
Sheriff,  as  to  levy  and  sale  by,  of  partner- 
ship interests,  232. 
Ships,  are  personal  property,  318. 
registration  of,  318,  320. 
transfer  of,  should  be  followed  by  posses- 
sion, 322. 
what  is  meant  by,  in  passing  property  by 

sale  of,  322. 
have  a  lien  on  goods  for  the  freight,  330. 
when  repaired,  contribution  for,  337. 
transfer  of  property  in,  321,  32a. 
conveyances  of,  lecorded,  321. 
mortgagee    of,    in    possession,    liable   as 

owner,  325. 
employment  of,  by  owner,  327-334. 
Shipper,  cannot  abandon  goods  for  freight  so 

long  as  they  are  in  specie,  333. 
flHiPPiNr.,  articles  of,  350. 
Hhip  Owner,  may  let  his  ship  to  others,  334. 
must  pay  for  goods  lost  by  his  fault,  or 
the  fault  of  his  ship,  334. 
JiHiP'S-HusBAND,   is    commonly   part-owner, 

324- 

powers  of,  324. 
Signature,  to  agreement,  when  it  may  be  in 
any  part  of  the  paper,  146. 

to  negotiable  paper,  how  it  may  be  writ- 
ten, 169. 
(single  Women,  how  their  property  may  be 
put  safely  under  trust,  and  secured  to 
them,  in  view  of  their  marriage,  60. 
South  Carolina,  law  as  to  rights  of  mar- 
ried women  in,  55. 

days  of  grace  allowed  and  legal  holidays 
in,  206. 

statute  of  limitations  in,  295. 

usury  laws  of,  311. 

number  of  witnesses  and  acknowledgment 
required  to  deeds  of  land  executed  in, 
541. 

abstract  of  laws  relating  to  collection  and 
recovery  of  debts  in,  744. 

chattel  mortgages  regulated  by  statute  in, 
661. 

number  of  witnesses  to  wills  necessary  in, 
789. 

mechanics'  liens,  abstract  of  law  of,   771. 
Specifications,  should  accompany  building 

contracts.  92. 
Statute   of   Limitations.    See  Limita- 
tions. 


.''TATUTES,   as   distinguished   from   commoR 
law,  27. 
provisions  respecting  seamen,  350. 
of  frauds,  purpose,  and  provisions,  142- 
147. 
Stay  Laws,  abstract  of  in  all  the  States,  705, 
Stoppage  in  Transitu,  134. 

exists  only  in  actual  insolvency,  134. 

must  be  effected  by  seller,  135. 

hindered  by  possession  of  buyer,  actual  or 

constructive,  135. 
barred  by  bona  fide  sale  by  buyer,  135. 
a  seller  exercising  right  of,  does  not  re» 
scind  the  sale,  but  holds  the  goods  5S 
property  of  the  buyer,  136. 
Submission,  to  arbitrators,  may  be  revoked 
by   either    party   before   award    made, 
254. 
other  party  has  damages  for  revocation 
of,  254. 
Subscription  Papers,  law  as  to  them,  loa 
Survey  of  Vessels,  when  ordered,  351. 

T. 

Tenancy   by   the   curtesy,  a  law-term,  ex 

plained,  37. 
Tender,  what  constitutes  a  good,  147. 

lawful,  and  payment  in  court,  is  a  good 

defence  to  action  for  debt.  148. 
Tennessee,   law  as  to    rights  of   married 

women  in,  55. 
days  of  grace  allowed  and  legal  holidays 

in,  206. 
statute  of  limitations  in,  296. 
usury  laws  of,  311. 
number  of  witnesses  and  acknowledgment 

required  to  deeds  of  land  executed  in, 

541. 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  746. 
chattel  mortgages  regulated  by  statute  in, 

662. 
number  of  witnesses  to  wills  necessary  in, 

789. 
mechanics'  liens,  abstract  of  law  of,  772 
Termini,  of  voyage  and  risk,  394-396. 

must  be  distinctly  stated,  394. 
Texas,  law  as  to  rights  of  married  women 

in,  j6. 
days  of  grace  allowed,  and  legal  holidays 

in,  206. 
statute  of  limitations  in,  296. 
usury  laws  of,  311. 
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Tbxas,  number  of  witnesses  and  acknowledg- 
ments required  in  deeds  of  land  executed 
in,  542. 

abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  747. 
chattel  mortgages  regulated  by  statute  in, 

662. 
number  of  witnesses  to  wills  necessary  in, 

789. 
mechanics'  liens,  abstract  of  law  of,  772. 
Things  in  Action,  a  law-term,  explained,  38. 
Things   in    Possession,   a    law-term,    ex- 
plained, 38. 
Title,  does  not  pass  by  sale  to  a  fraudulent 

party,  127. 
Torts,  this  word  in  law  means  -wrongs,  and 
includes  all  wrong-doing,  32. 
are  what,  301. 
Trade,  contraband,  391. 

prohibited,  391. 
Trade-marks,  protected ;  and  sundry  provi- 
sions of  the  statute  raepecting  them, 
and  how  they  should  be  described  and 
recorded,  given  in  full,  689. 
Yrial,  for  salvage,  how  had,  345. 
Trustee    Process.     See    Recovery    of 

Debts. 
Trustees,  a  law-term,  explained,  60. 
cannot  buy  trust  property,  219. 
may  insure  against  fire,  415. 

u. 

Usage,  when  held  unreasonable,  76. 

of  fire  insurance  companies,  when  admit- 
ted, 407. 
Usury,  what  is  meant  by,  300. 

law  in  regard  to,  301. 
Usury,  what  is  necessary  to  constitute,  301, 
302. 
contract  for,  wholly  void,  302. 
when  sale  of  notes  amounts  to,   306,  307. 
abstract  of  the  law  of  in  all  the  States,  308. 
Otah,  law  as  to  rights  of  married  women  in, 
56. 
days  of  grace  allowed,  and  legal  holidays 

m,  206. 
statute  of  limitations  in,  297. 
usury  law  of,  311. 

number  of  witnesses  and  acknowledgment 
required  to  deeds  of  landii  executed  in, 
542 
abstract  of  laws  relating  to  collection  and 
recovery  of  debts,  in,  748. 


Utah,  chattel  mortgages  regulated  by  statute 

in,  662. 
number  of  witnesses  to  wills  necessauy  in^ 

7S9. 
mechanics'  liens,  abstract  of  law  of,  77a. 

V. 

Value  Received,  effect  of  these  words  in 

negotiable  paper,  178. 
Value  of  insured  goods,  how  determined,  374. 
Valuation,  how  applied  to  insured  property, 
372,  373- 
how  understood  in  fire  policies,  422. 
mutual  companies  require  a  valuation  ex- 
pressed, 422. 
determined  what  the  insurers  must  pay  in 

case  of  total  loss,  423. 
Vermont,  law  as  to  rights  of  married  women 

in,  57. 
days  of  grace  allowed,  and  legal  holidajs 

in,  206. 
statute  of  limitations  in,  297. 
usury  laws  of,  311. 
number  of  witnesses  and  acknowledgment 

required  to  deeds  of  land  executed  in, 

542. 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  749. 
chattel  mortgages  regulated  by  statute  in, 

662. 
number  of  witnesses  to  wills  necssary  in, 

790. 
mechanics'  liens,  abstract  of  law  of,  773. 
Vessels,  in  danger  of  collision,  duties  of,  349. 
Virginia,  law  as  to  rights  of  married  women 

in,  57. 
days  of  grace  allowed,  and  legal  holidays 

in,  206. 
statute  of  limitations  in,  297, 
usury  laws  of,  311. 
number  of  witnesses  and  acknowledgment 

to  deeds  of  land  executed  in,  542. 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  750. 
chattel  mortgages  regulated  by  statute  in, 

662. 
number  of  witnesses  to  wills  necessary  in, 

790. 
mechanics'  liens,  abstract  of  law  of,  773. 
Voyage,  in  respect  to  charter-party,  336. 
what  is  the  proper  course  for,  392. 
unnecessary  protraction  of,  is  a  deviation, 

393- 
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Voyage  may  be  changed  for  purpose  of  sav- 
ing life,  393. 

new  voyage  substituted  for  one  agreed  on 
is  a  deviation,  393. 

policy  never  attaches  on  an  entirely  new, 
394- 

ship  may  visit  several  ports  by  permission, 
on  the,  393. 

where  and  when  terminated,  394. 

w. 

Wages  of  seamen,  how  regulated,  351. 
who  may  insure,  376. 
of  mariners,  not  insurable,  376. 
Waiver  of  fraud,  when  action  is  brought  to 

enforce  the  contract,  128. 
Warranty,  general,  particular,  limited,  ex- 
press, or  implied,  128. 
mere  declaration  of  opinion  is  not,  128. 
breach  of,  does  not  always  authorize  buyer 

to  return,  130. 
provisions  sold  are  always  held  to  be  sold 

with,  131. 
what  is  held  to  constitute,  1 28-131. 
seller  of  goods  in  possession  is  understood 

as  selling  with  warranty  of  title,  130. 
thing  sold  for  special  purpose  is  sold  with 

implied,  130. 
held  not   to  apply  where  an  ascertained 

article  is  bought,  130. 
bill  of  sale,describing  articles  sold  amounts 

to,  131. 
express,  in  policy,  379. 
breach  of,  380. 
subjects  of  express,  380. 
of  sailing,  380. 
of  neutrality,  380. 
implied,  381. 
of  seaworthmess,  381. 
and  representation,  417. 
part  of  contract  of  insurance,  417. 
may  be  of  the  presenter  of  the  future,  418. 
continuing,  418. 
in  case  of  life-insurance,  435. 
deed,  clauses  in,  447. 
in  quit-claim  deed,  447. 
effect  of,  on  subsequent  grantees,  448. 
Washington,  law  as  to  rights  of  married 

women  in,  57. 
days  of  grace  allowed,  and  legal  holidays 

in,  307. 
statute  of  limitations  in,  298. 
usury  laws  of,  311. 


Washington,    number    of    witnesses    and 

acknowledgment   required   to  deeds  of 

land  executed  in,  542. 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  751. 
chattel  mortgages,  regulated  by  statute  in, 

662. 
number  of  witnesses  to  wills  necessary  in, 

790. 
mechanics'  liens,  abstract  of  law  of,  773. 
West  Virginia,  law  as  to  rights  of  married 

women  in,  51. 
days  of  grace  allowed,  and  legal  holidays, 

in,  207. 
statute  of  limitations  in,  298. 
usury  laws  of,  311. 
number  of  witnesses  and  acknowledgment 

required  to  deeds  of  land  executed  in, 

542. 
abstract  of  laws  relating  to  collection  and 

recovery  of  debts  in,  753. 
chattel  mortgages  regulated  by  statute  in, 

663. 
number  of  witnesses  to  wills  necessary  in, 

790. 
mechanics'  liens,  abstract  of  law  of,  774. 
Wife,  may  always  be  an  agent  of  her  husband, 

59- 

is  his  agent,  with  authority  to  make  pur- 
chases on  his  account,  for  proper  d<^ 
mestic  purposes,  59. 

loses  this  authority  if  she  needlessly  leavet 
his  house,  59. 

if  she  leaves  his  house  because  of  his  cm* 
elty,  she  carries  with  her  ^his  authoritj* 
to  make  purchases  or  contracts  for  her 
proper  support,  59. 

if  she  carries  on  trade  as  a  single  woman 
when  is  the  husband  liable,  59. 

when  the  assent  of,  is  necessary  to  pass 
real  estate,  444. 

effect  of,  joining  in  deed  with  husband, 

449.  45°- 
Wills,  the  law  of,  with  forms  and  directions 

for  making  and  executing,  776. 
Wisconsin,   law   as   to    rights   of    married 

women  in,  58. 
days  of  grace  allowed,  and  legal  holiday* 

in,  207. 
statute  of  limitations  in,  298. 
usury  laws  of,  311. 
number  of  witnesses  and  acknowledgment 

required  to  deeds  ol  land  executed  in, 

542. 
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Wisconsin,    abstract    of    laws    relating    to 
collection   and    recovery   of  debts   in, 

754- 
chattel  mortgages  regulated  by   statute 

in,  663. 
number  of  witnesses  to  wills  necessary  in, 

790. 
mechanics'  liens,  abstract  of  law  of,  774. 
Witnesses,  to  deed,  law  and  practice  of, 

442,  443- 
to  deeds,  numoer  required  by  statute  in 
all  the  States,  538. 
Wyoming,  law  as  to  rights  of  married  women 
in,  c8 


Wyoming,  days  of  grace  allowed,  and  lepj 
holidays  in,  207. 

statute  of  limitations  in,  299. 

usury  laws  of,  311. 

number  of  witnesses  and  acknowledg- 
ment required  to  deeds  of  land  executed 
in,  542. 

abstract  of  laws  relating  to  collection  an</ 
recovery  of  debts  in,  755. 

chattel  mortgages  regulated  by  statute  in, 
663. 

number  of  witnesses  to  wills  necessary 
in,  790. 

mechanics'  liens,  abstract  of  law  ot,  774. 


INDEX   TO   FORMS. 


Agreement  and  Contract. 

General  agreement,  sufficient  for  many 
purposes,  77. 

General  agreement,  as  used  in  the  West- 
ern States,  77. 

General  contract  for  mechanics'  work,  78. 

Agreement  for  purchase  and  sale  of  land, 
in  use  in  the  Middle  States,  79. 

Agreement  for  sale  of  land,  in  use  in  the 
VSestern  States,  79. 

Agreement  for  warranty  deed,  used  in  the 
Western  States,  82. 

Contract  to  convey  real  estate,  in  use  in 
the  Middle  States,  82. 

Agreement  for  the  purchase  of  an  estate, 
in  use  in  New  England,  84. 

Agreement  for  the  sale  of  an  estate  by 
private  contract,  87. 

Agreement  to  be  signed  by  an  auctioneer, 
after  a  sale  by  auction,  87. 

Agreement  to  be  signed  by  the  purchaser, 
after  a  sale  by  auction,  88. 

Agreement  to  make  an  assignment  of  a 
lease.  88. 

Agreement  for  making  a  quantity  of  man- 
ufactured articles,  SS. 

Agreement  between  a  trader  and  a  book- 
keeper, 89. 

Agreement  for  damages  in  laying  out  or 
altering  road,  90. 

Agreement  between  a  person  who  is  retir- 
ing from  the  active  part  of  a  business, 
and  another  who  is  to  conduct  the 
same  for  their  mutual  benefit,  90. 

Brief  building  contract,  92. 

Full  and  minute  building-contract,  93. 
Apprentices. 

A  general  indenture  of  apprenticeship  as 
sometimes  used  in  New  England,  35. 

Shorter  indenture  of  apprenticeship,  36. 


I  Arbitration. 

Simple  agreement  to  refer,  jjo. 

Arbitration  bond.  One  or  more  arbitra- 
tors, 256. 

Award  of  arbitrators,  257. 
Assignments. 

Brief  form  of  an  assignment  to  be  in- 
dorsed on  a  note,  or  any  similar  prom- 
ise or  agreement,  113. 

General  assignment,  with  power  of  attor- 
ney, 113. 

Assignment  of  a  bond,  114. 

Assignment  of  a  bond,  with  power  of  at- 
torney, and  a  covenant,  114. 

Assignment  of  a  judgment,  in  the  form  of 
an  indenture,  115. 

Assignment  of  mortgage,  short,  590. 

Assignment  of  mortgage  with  power  of 
attorney,  590. 

Assignment  of  mortgage  by  a  corpora- 
tion, 591. 

Assignment  of  mortgage  in  use  in  Michi- 
gan, 584. 

Assignment  of  wages,  with  power  of  at- 
torney, 115. 
Attorney,  Powers  of,  and  Agency. 

Power  of  attorney,  223. 

Power  of  substitution,  224. 

Power  of  attorney,  in  a  shorter  form,  224. 

Full  power  of  attorney  to  demand  and  re- 
cover debts,  225. 

Power  of  attorney  to  sell  and  deliver 
chattels,  226. 

Power  of  attorney  to  sell  lands,  502. 

Power  of  attorney  given  by  seller  to  buyer, 
226. 

Power  of  attorney  to  sell  shares  of  stock, 
with  appointment  by  attorney  of  sub- 
stitute, 226. 

Power  of  attorney  to  sv.bscribe  for  stock. 
227. 
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Attorney,  Powers  of,  and  Agency. 
Proxy  or  power  of  attorney  to  vote,  227. 
Proxy  revoking  all  previous  proxies,  227. 
Proxy  with  affidavit  of  ownership,  in  use 

in  New  York,  227. 
Power  to  receive  dividend,  228. 

SONDS. 

Simple  bond,  without  condition,  106. 

Bond  for  payment  of  money,  with  a  condi- 
tion to  that  effect,  with  power  of  attor- 
ney to  confess  judgment  annexed,  106. 

Bond  to  be  secured  by  mortgage,  546. 

Bond  for  conveyance  of  a  parcel  of  land, 
107. 

Bond  for  a  deed  of  land,  with  acknowledg- 
ment before  notary  public,  108,  501. 

Bond  in  another  form,  for  conveyance  of 
land,  with  acknowledgment,  109. 

Bond  to  corporation  for  payment  of 
money  due  for  contribution  to  capital 
stock,  with  power  of  attorney  to  confess 
judgment,  no. 

Bond  with  warrant  in  use  in  Pennsylva- 
nia, 565. 

Bond  (mortgage)  in  use  in    New  York, 
588. 
Carriage  of  Goods  and  Pas.sengers. 

Steam  packet  company's  receipt,  274. 

Express  company's  receipt,  274. 
Contract  for  Sale  of  Land.s,  501. 
Copyright. 

Agreement  between  author  and  publisher  ; 
short  form,  700. 

Agreement  between  author  and  publisher ; 
fuller  form,  701. 

Assignment  of  a  copyright,  702. 
Deeds  Conveying  Land. 

Deed  poll  of  warranty,  in  common  use  in 
New  England,  452. 

Deed  of  gift  by  indenture,  without  any 
warranty  whatever,  45  V 

Deed  of  bargain  and  sale,  without  any 
warranty,  454. 

Quitclaim  deed,  without  any  warranty, 45  5. 

Deed  poll  of  release  and  conveyance ; 
short  form,  456. 

Deed  with  special  warranty  against  the 
grantor  only,  457. 

Quitclaim  deed  (long  form),  homestead 
waiver,  458. 

Deed,  with  covenant  against  grantor, 
without  release  of  homestead  or  dower, 
459- 


Deeds  Conveying  Land. 

Separate    relinquishment    of    homestead 
and  dower  in  land  sold  under  execu 

tion,  461. 
Full  warranty  deed,  by  indenture,  with- 
out  release  of   homestead  or   dower, 

462. 
Warranty  deed  (short  form),  with  release 

of  homestead  and  dower,  464. 
Corporation  deed,  465. 
Virginia  deeds,  466. 
Warranty  deed,  brief,  in  use  in  Arkansas, 

468. 
Warranty  deed,  brief,  in  use  in  California, 

487. 
Warranty  deed,  brief,  in  use  in  Florida, 

468. 
Warranty  deed,  brief,   made   under  the 

statute  in  use  in  Illinois,  484. 
Warranty  deed  in  use  in  Kentucky,  467. 
Warranty  deed  in  use  in  Louisiana,  481, 
Warranty  deed  in  use  in  Maryland,  486. 
Warranty  deed,  brief,  in  use  in- Minnesota, 

480. 
\\'arranty  deed,  brief,  in  use  in  Mississippi, 

472. 
Warranty  deed  in  use  in  Missouri,  472. 
Warranty  deed,  brief,  in  use  in  Ohio,  478. 
Warranty  deed  in  use  in  New  Jersey,  t/}t\. 
Warranty  deed  in  use  in  New  York,  499^. 
Warranty   deed,  brief,  in  use   in    NortK 

Carolina,  470. 
Warranty  deed,  brief,  in  use  in  Pennsyf 

vania,  475. 
Warranty  deed  in  use  in  South  Caroliai^ 

486. 
Warranty  deed  made  under  the  statute  of 

West  Virginia,  485. 
Warranty  deed,  brief,  in  use  in  Wiscon. 

sin,  474. 
Deed    of    grant    with    warranty   against 

claimants   through   grantor,  in   use  in 

Delaware,  495. 
Deed  of  grant  and  quitclaim  of  property 

and  mining  right,  in  use  in  California 

and  the  mining  States,  483. 
Quitclaim  deed,  brief,  in  use  in  Alabama, 

498. 
Quitclaim  deed,  brief,  in  use  in  Delaware, 

497- 
Quitclaim  deed  in  use  in  Indiana,  496. 
Quitclaim  deed  in  use  in   Nebraska,  497. 
Deed  in  use  in   Province  of  Ontario,  53a 
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Dbeds  Conveying  Land. 

Deed  with  mortgage  back  to  secure  price, 

m  use  ia  the  Province  of  Quebec,  531. 
Deed  with  covenants  and  release  of  dower 

m  use  in  the  Province  of  Ontario,  533. 
Deed  of  grant  and  quitclaim,  534. 
Deed  of  grant  in  use  in  Prince  Edward 

Island,  536. 
Bond  for  a  deed,  501. 
Contract  for  sale  of  land,  with  penal  obli- 
gation, 501. 
power  of  attorney  to  sell  lands,  502. 
Trust  deed  for  the  benefit  of  a  wife,  or 

some  other  person,  504. 
Trust  deed  to  secure  payment  of  a  note, 

■without  release  of  homestead  or  dower, 

505. 
Deed   of   trust  to  secure  a   debt  (fuller 

form),  and  with  release  of  dower,  507. 

Qt^ARANTY. 

Guaranty  to  be  indorsed  on  note,  140. 

Guaranty  of  a  note  on  separate  paper,  140. 

Guaranty  in  another  way,  140. 

Letter  of  guaranty,  141. 

Guaranty  with  collaterals, authorizing  sale, 
141. 

Guaranty  with  collaterals,  promising  addi- 
tional security  or  authorizing  sale,  141. 
Mfants. 

Promise  in  writing,  34. 
twsuRANCE,  Marine. 

Abandonment,  399. 
bfSURANCE,  Fire. 

Immediate  notice  of  loss,  426. 

Notice,  with  certificate  of  magistrate,  427. 

Assignment  of  a  policy  to  be  indorsed 
thereon,  428. 

Transfer  and  assignment  of  policy,  429. 
Leases  of  Houses  and  Lands. 

Short  form  of  lease,  610. 

Fuller  form,  with  a  provision  for  abate- 
ment of  rent,  610. 

Short  form  of  lease,  in  use  in  the  Western 
States,  612. 

Lease  of  city  property,  in  use  in  Chicago, 
613. 

Lease  with  provisions  for  taxes  and  assess- 
ments, 615. 

Lease,  with  covenants  about  water-rates 
and  injury  by  fire,  in  use  in  New  York, 
617. 

Lease  by  grant,  in  use  in  the  Western 
i5tates,  619. 


Leases  of  Houses  and  Lands. 

Lease  by  certificate,  with  surety,  620. 
Lease  of  city  property,  in  use  in  St.  Louis, 

621. 
What  is  called  a  country  lease,  in  use  ia 

the  Western  States,  622. 
A  ground  lease,  624. 

Assignment  of  lease,  and  groimd  rent,  627. 
Lease  containing  chattel  mortgage  cov» 

nants,  to  secure  rent,  629. 
A  building  lease,  632, 
A  mining  lease,  633. 
Lease  of  land  supposed  to  contain  oS, 

salt,  or  other  minerals,  634. 
Assignment  of  a  lease,  636. 
Landlord's  notice  to  quit  for  non-payment 

of  rent ;  short  form,  636. 
Landlord's  notice  to  quit  for  non-payment 

of  rent ;  another  form,  637. 
Landlord's  notice  to  pay  rent  due,  or  quit, 

637. 
Landlord's  notice  to  leave  at  end  of  term, 

637- 
Landlord's  notice  to  determine  a  tenancy 

at  will,  638. 
Receipt  for  rent,  in  use  in  New  York,  638. 
Lease  in  use  in  Province  of  Quebec,  638. 
Lease  in  use  in  Province  of  Quebec,  knows 

as  private  lease,  640. 
Lease,  house,  in  use  in  Ontario,  643. 
Lease  of  land  in  general  use,  644. 
Lease  of  a  farm,  832. 
Liens  OF  Mechanics  and  Material-mbu 
Notice  under  mechanics'  lien,  758, 
Bill  of  particulars  of  mechanics'  claim,  759. 
Release  and  discharge  of  mechanics'  lien, 

759- 
Release   and   discharge  of  a  mechanic's 
lien,  another  form,  760. 
Married  Women. 

Indenture  to  put  in  trust  the  property  ol 

a  married  woman,  60. 
Another  form  of  indenture  in  trust,  for 

property  of  unmarried  women,  64. 
Mortgages  of  Land. 

Promissory  note,  to  be  secured  by  mor^ 

gage,  546. 
Bond  to  be  secured  by  mortgage,  546. 
Mortgage,  without  power  of  sale  and  widv 

out  warranty,  but  with  release  of  home- 

•■♦e^H  and  dower,  547. 
Mortgage,  with  power  of  sale,  to  fKve  a 

bond,  without  release  of  dowec.  S4&. 
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IIORTGAGES   OF    LAND. 

Mortgage  to  secure  a  debt,  with  power  of 

sale  ;  short  form,  550. 
Mortgage  to  secure  a  debt  (fuller  form), 

with  power  of  sale,  551. 
Deed  poll  of   mortgage,  with   power  to 

sell,  and  insurance  clause,  and  release 

of  homestead  and  dower,  552. 
Mortgage   by   indenture,  with   power   of 

sale,  and  interest  and  insurance  clause, 

to  secure  a  bond,  554. 
Mortgage  to  executors,  with  power  of  sale, 

557- 
Mortgage  of  a  lease,  559. 
Mortgagee's  deed,  under  a  power  of  sale, 

561. 
Mortgage  deed  without  release  of  dower, 

etc.,  in  use  in  Wisconsin,  574. 
Mortgage  deed  to  secure  a  bond,  in  use  in 

South  Carolina,  569. 
Mortgage  to  secure  a  bond  with  warrant, 

in  use  in  Pennsylvania,  562. 
Mortgage  deed  in  use  in  New  York,  585. 
Mortgage,  with  power  of  sale,  in  use  in 

Missouri,  573. 
Mortgage  deed  in  use  in  Maryland,  567. 
Mortgage  deed  in  use  in  Louisiana,  577. 
Mortgage  deed  to  secure  a   promissory 

note,  in  use  in  Kansas,  572. 
Mortgage  deed,  with  release  of  dower,  etc., 

to  secure  payment  of  premises  sold,  in 

use  in  Iowa,  576. 
Mortgage  deed  (short)  in  use  in  Indiana, 

574- 

Mortgage  deed  with  power  of  sale,  in  use 
in  Georgia,  571. 

Mortgage  deed  in  use  in  Province  of 
Quebec,  597. 

Mortgage  deed  for  general  use  in  the 
Dominion  of  Canada,  600. 

Trust  deed  to  secure  a  debt,  payable  in 
gold  coin,  in  use  in  California,  4S9. 

Trust  deed  to  secure  payment  of  a  prom- 
issory note,  in  use  in  Colorado,  492. 

Trust  deed  by  way  of  mortgage,  in  use  fn 
Virginia  and  West  Virginia,  488. 

Mortgage,  satisfaction  of,  in  use  in  New 
York,  589. 

Mortgage,  satisfaction  of,  in  use  in  New 
Jersey,  581. 

Mortgage,  satisfaction  of,  in  use  in  Min- 
nesota, 5S3. 

Mortgage,  assignment  of,  in  use  in  Mich- 
igan, 584. 


Mortgages  of  Land. 

Mortgage,  release  of,  in  use  in  Kansas, 

582. 
Deed  of  trust,  release  of,  in  use  in  Color 

ado,  581. 
Deed  of  trust,  release  of,  in  use  in  Vir 

ginia  and  West  Virginia,  583. 
Assignment  of  mortgage,  short  form,  590. 
Assignment  of  mortgage  with  power  cA. 

attorney,  590. 
Assignment   of  mortgage  by  a  corpora* 

tion,  591. 
Discharge  of  mortgage,  short  form,  592, 
Release  and  quitclaim   of  mortgage,  as 

used  in  the  Western  States,  593. 
Discharge  of  mortgage,  as  used  in   tha 

Middle  States,  593. 
Discharge  and   satisfaction  of  mortgagt 

by  a  corporation,  594. 
Release  of  a  part  of  the  mortgaged  prem- 
ises, 594. 
Deed  extending  a  mortgage,  596. 
Mortgages  of  Goods  and  Chattels. 
Mortgage  of  personal  property,  649. 
Mortgage    of    personal    property,    with 

warranty,  649. 
Mortgage    of    personal    property,    with 

power  of  sale,  651. 
Mortgage    of    personal    property,    with 

power  of  sale ;  another  form,  652. 

Notes  of  Hand  and  Bills  of  Exchange. 

Common  form  of  a  bill  of  cxcliange,  162. 

Common  forms  of  a  promissory  note,  163. 

Form  of  a  note  secured  by  mortgage,  as 

used  in  Illinois,  164. 
Promissory  note  to  be  secured  by  mort- 
gage, 546. 
Form  of  a  note  given  for  a  chattel  sold, 

with  a  condition  preserving  the  owner- 
ship of  the  seller,  1 70. 
Judgment  note,  with  waiver,  198. 
Judgment  note,  with   fuller   waiver   and 

power  of  attorney,  198. 
Partnurship. 

Articles   of   copartnership    between    tw« 

tradesmen,  245. 
Short  form  of  articles  of  copartnersliip, 

247. 
Certificate  of  a  limited  partnership,  with 

acknowledgment  and  oath,  249. 
Patents. 

Form  of  petition,  665. 

Specification  to  accompany  a  petitinii  667 

Form  of  oath,  668. 
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Patents. 

Appeal  to  the  examiner-in  chief,  673. 

Petition  for  re-issue,  677. 

Oath  to  be  appended  to  application  for 
re-issue,  677. 

Disclaimer  by  an  assignee,  67S. 

Application  for  patents  of  designs,  680. 

Specifications  for  designs,  680. 

Form  of  caveat,  6S2. 

Assignment  of  the  entire  interest  in  let- 
ters patent  before  obtaining  the  same, 
and  to  be  recorded  preparatory  thereto, 
684. 

Assignment  of  an  undivided  interest,  684. 

Grant  of  a  territorial  right  in  a  patent,  685. 

Forms  of  license,  686. 
Protest. 

Notarial,  and  notice  of,  200. 
Receipts  and  Releases. 

Receipt  for  money,  150. 

Another  form  of  receipt  for  money,  150. 

Receipt  for  papers  or  other  articles,  150. 

General  release,  151. 

Mutual  general  release  by  indenture,  152. 

Release  from  creditors  to  a  debtor,  under 
,        a  composition,  152. 

Release  of  all  legacies,  152. 

Release  of  a  bond,  it  being  lost,  153. 

Release  of  a  judgment,  154. 

Release  of  a  condition,  155. 

Release  of  a  covenant  contained  in  an  in- 
denture of  lease,  155. 

Release  in  extinguishment  of  a  power,  1 56. 

Release  from  a  lessor  to  a  lessee  (upon 
his  surrendering  his  lease)  from  the 
covenants  therein,  156. 


Receipts  and  Releases. 

fieneral  relea;:e  of  dower,  157. 

Release  of  dower  to  the  heir,  157. 

Release  of  dower  in  consideration  of  an 
annuity  given  by  will,  158. 

Release  of  dower  when   the  husband  of 
the  widow  joins  in  the  deed,  158. 

Release  of  a  trust,  159. 

Release  of  right  to  lands,  160. 

Release  between  two  traders  in  settling 
accounts,  160. 

Release  of  deeds  of  trust  in  Colorado,  581. 

Release  of  mortgage  in  Kansas,  582. 

Release  of  trust  deed  in  Virginia,  583 
Sales. 

Bill  of  sale  of  personal  property,  132. 

Bill  of  sale  of  personal  property,  with  a 
condition  to  make  it  a  mortgage  with 
power  of  sale,  132. 
Shipping. 

Bill  of  sale  of  vessel,  355. 

Mortgage  of  a  vessel,  357. 

Charter  party,  359. 

Bill  of  lading,  360. 

Shipping  articles  in  common  use,  361. 

Bottomry  bond,  364. 

Oath  or  affirmation  of  consignee  or  agent, 

365- 
Custom-house  power  of  attorney,  366. 
Maritime  protest,  367. 
Steamboat  warrant,  as  used  in  the  West. 

ern  States,  369. 
Wills. 

A  wiU,  781. 

Copy  of  a  fuller  form  of,  782. 
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BAILMENT. 

Where  one  person  delivers  personal  property  to  another,  it 
is  called  bailment. 

The  bailor  is  the  person  delivering  the  property.  The  bailee 
is  the  person  to  whom  the  property  is  delivered. 

Bailments  may  be  divided  into  three  classes  :  those  which 
are  for  the  benefit  of  the  bailor  or  some  one  whom  he  represents; 
those  which  are  for  the  benefit  of  the  bailee  or  some  person 
whom  he  represents ;  and  those  which  are  for  the  benefit  of  both 
the  bailor  and  bailee.  In  the  first  class,  the  bailee  is  required  to 
exercise  only  the  slightest  care  and  is  responsible  only  for  gross 
negligence.  In  the  second  class,  he  is  required  to  exercise  the 
greatest  care  and  is  liable  for  the  slightest  neglect.  In  the 
third  class,  he  is  required  to  exercise  only  ordinary  care  and  is 
responsible  only  for  ordinary  neglect. 

Where  a  person  undertakes  to  keep  another's  goods  without 
pay,  if  he  acts  in  good  faith  and  looks  after  the  property  as  if  it 
w^e  his  own,  he  is  not  responsible  for  the  loss  or  injury  of  the 
goods,  and  is  liable  only  for  bad  faith  or  gross  negligence.  But, 
of  course,  this  arrangement  can  be  varied  by  agreement  or  by 
circumstances.  On  the  other  hand,  a  man  who  borrows  goods 
is  responsible  for  the  slightest  negligence  resulting  in  injury  or 
loss.  Should  he  use  the  property  he  borrowed  for  any  different 
purpose  than  that  for  which  it  was  lent,  or  permit  another  person 
to  use  it  or  keep  it  beyond  the  time  limited,  then  he  is  liable 
for  anything  that  may  happen  to  the  property.  And  he  cannot 
keep  the  property  as  a  set-off  to  a  claim  against  the  bailor. 

The  bailee  has  a  right  to  the  possession  of  the  property 

entrusted  to  his  care,  and  may  sue  to  recover  the  property  as 

against  everybody  but  the  owner.     He  can  deliver  the  property 

only  to  the  owner  or  some  one  authorized  to  receive  it  for  him. 
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Where  he  delivers  the  property  to  the  person  who  gave  it  to 
him  under  the  impression  that  he  is  the  true  owner,  the  bailee 
is  not  responsible  to  the  real  owner.  The  bailee  cannot  dispute 
the  bailor's  title.  Common  carriers,  commission  merchants, 
factors  or  pledgees,  are  all  bailees  who  receive  a  benefit  from 
the  bailment,  and  are  therefore  bound  to  exercise  ordinary  care 
and  diligence.  In  this  connection,  see  the  subject  of  Common 
Carriers,  at  page  258. 

A  bailee,  who  has  received  property  or  materials  to  be 
repaired  or  manufactured,  has  a  lien  upon  the  property  for  his 
service ;  so  have  inn-keepers,  common  carriers,  and  warehouse 
men  for  their  charges. 


CORPORATIONS:  PERSONAL  LIBERTY.  86/ 


CORPORATIONS:  PERSONAL  LIABILITY. 


Corporations  have  now  almost  entirely  displaced  all  other 
forms  of  business  enterprises.  The  ease  with  which  they  are 
managed,  and  the  limitation  of  liability  of  those  participating  in 
them,  are  probably  the  reasons  for  their  great  popularity  and  the 
great  increase  in  their  development.  All  the  States  in  the  Union 
now  have  extensive  statutes  regulating  the  formation  and 
specially  governing  the  actions  of  corporations.  Persons  desir- 
ing to  form  a  corporation  should  seek  the  advice  of  a  competent 
lawyer,  to  make  sure  that  all  acts  have  been  done  according  to 
law  and  insure  against  heavy  penalties  and  liabilities.  What  is 
of  most  importance  to  the  average  person  is  a  clear  understanding 
of  his  liability  either  as  a  stockholder,  an  officer,  or  a  director  of 
a  corporation.  Indeed,  few  people  realize  the  possibility  of 
losses  that  may  come  upon  one  from  the  mere  assumption  of  the 
rights  of  a  stockholder,  or  the  acceptance  of  a  position  as  an 
officer  or  director,  in  a  corporation.  Our  object  here  is  to  (i) 
give  the  rights,  powers,  and  duties  of  a  stockholder,  and  his 
liabilities;  (2)  the  rights,  powers,  and  duties  of  a  director,  and 
his  liabilities;  (3)  the  rights,  powers,  and  duties  of  an  officer,  and 
his  liabilities. 

In  general,  the  stockholder  is  legally  the  man  who  controls  the 
situation.  The  right  to  mortgage  real  estate,  to  reduce  or  in- 
crease capital  stock,  or  to  remove  directors  or  officers,  is  almost 
always  in  the  hands  of  the  stockholders.  They  have  also  the 
right  to  examine  the  books,  records,  and  papers  of  the  corpora- 
tion, and  in  general  can  amend  or  alter  the  charter.  The  stock- 
holders elect  the  directors,  and  in  some  instances  the  officers,  and 
have  the  power  to  amend  or  alter  the  by-laws. 

Liabilities  of  Stockholders. 

The  main  distinction  between  a  partnership  and  a  corporation 
exists  in  the  different  liabilities  of  those  who  take  part.  A  cor- 
poration is  really  an  extended  partnership,  the  stockholders  repre- 
senting partners.     And  the  advantage  a  stockholder  has  over  a 
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partner  is  soon  realized  when  it  is  noted  that  a  stockholder,  in 
general,  is  not  liable  in  his  outside  property  for  the  debts  of  an 
insolvent  corporation,  except  for  the  amount  of  the  unpaid  part 
of  the  stock  held  by  him.  This  is  an  almost  universal  rule  in  the 
United  States.  In  Arizona,  California,  Indiana,  and  Minnesota, 
a  stockholder  is  liable  for  a  share  of  the  debt  proportionate  to  the 
total  stock  owned.  In  Arizona,  a  stockholder  is  proportionately 
liable  unless  especially  restricted  in  the  charter  of  the  corporation. 
California  and  Minnesota,  however,  exempt  manufacturing  and 
mechanical  corporations  from  this  rule,  and  Indiana  exempts 
manufacturing,  mercantile,  and  mining  corporations.  In  Kansas, 
the  liability  is  equal  to  the  amount  of  stock  owned.  That  is, 
ten  thousand  dollars  face  value  of  stock  makes  the  owner  ap- 
proximately liable  for  ten  thousand  dollars  of  corporation  debts. 
In  Ohio,  the  rule  is  the  same  for  all  debts  contracted  previous 
to  November  2t,,  1903 ;  after  that  date,  stockholders  are  only 
liable  according  to  the  general  rule.  In  Idaho  and  Louisiana  (as 
also  in  Great  Britain)  a  stockholder's  liability  is  only  limited 
where  the  word  "  limited  "  or  "  ltd."  is  used  as  part  of  the  title 
on  the  stationery,  advertising,  ofificial  signs,  etc.  In  Delaware, 
Nevada,  and  Utah  the  liability  of  the  stockholder  may  be  ex- 
tended to  any  amount  fixed  upon. 

In  Florida,  Illinois,  Iowa,  and  Nebraska,  stockholders  are 
held  liable  as  partners  if  the  laws  as  to  the  organization  of  cor- 
porations are  not  strictly  complied  with. 

In  every  state  except  Arkansas  and  California,  a  stockholder 
is  liable  in  his  private  estate  for  all  unpaid  balances  on  his 
stock.  He  cannot  buy  stock  on  margin  and  take  profits  on  the 
face  value,  and  yet  escape  liability  for  the  remainder  if  the  cor- 
poration is  insolvent.  In  Connecticut,  a  corporation  has  a  lien 
on  the  shares,  and  may  sell  them  on  twenty  days'  notice  after 
twice  advertising.  But  before  execution  can  be  levied  for  stock 
(or  in  Massachusetts  for  any  debt),  a  court  judgment  must  be 
returned  unsatisfied.  In  Connecticut,  Delaware,  Massachusetts, 
Missouri,  New  York,  and  North  Carolina,  the  court  must  be 
satisfied  that  the  corporation  property  is  insufficient  to  satisfy 
the  debt.  In  North  Dakota,  transfer  of  stock  does  not  release 
from  liability,  nor  in  Georgia  does  transfer  within  six  months 
before  insolvency  or  dissolution  of  the  corporation.    In  Kentucky 
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and  New  York,  liability  ceases  two  years  after  transfer;  in  Maine 
and  Mississippi,  after  one  year.  In  Nebraska  and  Illinois  it  is 
specifically  stated  that  liability  follows  the  stock  in  the  hands 
of  subscription  owners;  so  that  buyers  must  take  special  care  to 
have  a  sworn  statement  that  the  stock  is  fully  paid,  or  make 
their  price  to  accord.  In  Illinois,  an  assignor  and  assignee  are 
jointly  liable;  if  the  assignee  has  had  notice  of  the  fact  he 
is  liable  alone.  In  New  Hampshire,  the  liability  continues 
until  a  sworn  statement  is  filed  that  the  capital  stock  is  fully 
paid  up.  In  a  number  of  States,  the  stockholders  thus  sued  for 
unpaid  subscriptions  has  a  right  of  suit  against  the  other  stock- 
holders to  enforce  contributions  from  them  ;  to  wit :  Connecticut, 
Florida,  Indiana,  Iowa,  Massachusetts,  New  Jersey,  Pennsylvania, 
and  Rhode  Island.  In  New  York,  the  liability  of  stockholders  is 
only  for  debts  sued  for  against  the  corporation  within  two  years 
after  they  become  due,  or  for  debts  that  have  not  more  than  two 
years  to  run  originally.  In  Maine,  the  liability  exists  only  for 
debts  contracted  within  one  year  after  the  transfer.  In  Utah, 
an  action  must  be  brought  within  three  years  after  the  facts 
are  discovered. 

In  several  States,  employees  of  a  company,  or  those  to  whom 
it  is  indebted  for  labor,  have  an  individual  lien  on  the  stock- 
holders. These  States  are  Indiana,  Massachusetts,  Michigan, 
New  York,  North  Dakota,  Oklahoma,  Pennsylvania,  South 
Dakota,  Tennessee,  and  Wisconsin. 

Powers  of  Directors. 

The  aflfairs  of  every  corporation  are  under  the  immediate  con- 
trol of  its  board  of  directors.  Their  powers,  however,  may  gen- 
erally be  limited  by  inserting  such  limitations  in  the  certificate 
of  incorporation.  Ordinarily,  directors  have  the  power  to  elect 
the  officers,  and  generally  may  remove  them  at  pleasure.  In 
almost  all  States  the  board  of  directors  may  fill  vacancies  in 
their  own  board.  On  the  dissolution  of  a  corporation  the  directors 
act  as  trustees  of  the  property ;  a  few  of  the  peculiar  provisions 
follow :  In  Alabama,  the  directors  may  mortgage  or  convey 
the  property  of  the  corporation  without  the  consent  of  the  stock- 
holders, to  secure  money  borrowed  or  debts  contracted.  In 
Alaska  and  Arizona,  the  powers  of  the  directors  are  fixed  by  the 
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certificate  of  incorporation.  In  Connecticut,  it  is  held  that  the 
judgment  of  the  board  of  directors  as  to  the  value  of  property 
given  for  stock  is  final.  In  Illinois,  the  directors  have  the  power 
to  adopt  by-laws.  In  Massachusetts,  their  powers  are  entirely 
dependent  on  the  by-laws.  In  Missouri,  at  least  three  of  the 
directors  must  be  at  all  times  citizens  and  residents  of  the  State. 


Liabilities  of  Directors. 

In  general,  directors  occupy  practically  the  position  of  trustees, 
and  consequently,  any  act  whidi  they  may  do  contrary  to  law, 
or  contrary  to  the  provisions  of  the  certificate  of  incorporation 
or  the  by-laws,  subjects  them  to  severe  penalties.  It  has  been 
pretty  thoroughly  decided,  however,  that  in  order  to  hold  directors 
responsible  for  wrong  done,  the  particular  act  must  be  brought 
home  to  them  that  they  attended  the  meeting  at  which  it  was 
decided  to  do  the  particular  act  and  voted  in  favor  of  doing  that 
act,  or  that  they  stayed  away  purposely,  knowing  that  the  ques- 
tion was  to  be  decided  at  that  meeting.  It  is  almost  invariably 
held  that  directors  are  personally  liable  for  making  unauthor- 
ized dividends.  They  have  no  right  to  increase  or  to  reduce  the 
amount  of  capital  stock  without  the  express  sanction  of  the  stock- 
holders; and  in  general,  they  are  personally  liable  for  passing 
property  of  the  corporation  to  an  individual  for  the  purpose  of 
defrauding  creditors.  They  also  incur  liability  for  not  making 
such  reports  as  are  provided  for  by  law.  A  few  of  the  peculiar 
regulations  of  the  different  States  are  stated  below. 

In  Arizona  there  are  severe  provisions  against  all  fraud  to 
creditors,  which  charge  the  directors  with  full  knowledge  even 
when  absent  from  meetings.  Protection  for  the  director  is  granted 
only  by  his  entering  his  dissent  in  writing  on  the  minutes,  or  by 
resigning. 

In  California,  directors  who  were  absent  from  any  meeting 
where  any  illegal  act  was  done  can  protect  themselves  by  entering 
their  dissent  on  the  record. 

In  Connecticut,  directors  are  held  liable  for  fraudulent  valu- 
ation of  property  taken  in  payment  for  stock. 

In  Delaware,  directors  are  liable  for  failure  to  publish  cer- 
tificates of  reduction  of  capital  stock.     Directors  are  also  liable 
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for  loans  made  to  officers  of  the  corporation,  or  made  to  stock- 
holders for  the  security  of  its  stock. 

In  Illinois,  if  the  corporate  debts  at  any  time  exceed  the 
amount  of  the  capital  stock,  the  assenting«directors  are  personally 
liable  for  such  excess. 

In  Indiana,  directors  are  liable  for  paying  dividends  when 
the  company  is  insolvent,  or  if  the  paying  of  the  dividends  render 
it  insolvent.  To  avoid  liability,  dissenting  directors  must  file  their 
written  objection  with  the  County  Clerk  and  with  the  secretary 
of  the  company. 

In  Maine,  directors  are  subject  to  a  fine  not  to  exceed  $2,000, 
and  imprisonment  for  not  less  than  a  year,  for  voting  a  dividend 
to  the  prejudice  of  the  corporation ;  and  they  are  also  liable  to 
creditors  for  the  amount  of  the  dividend  so  paid. 

In  Ohio,  the  rules  for  calculating  profits  are  prescribed;  and 
for  any  violation  of  these  regulations  the  directors  are  personally 
liable  to  stockholders  and  creditors  for  any  loss  sustained. 

Powers  and  Liabilities  of  Officers. 

The  officers  are  under  the  immediate  control  of  the  board  of 
directors,  and  are  given  just  the  powers  that  the  by-laws  and  the 
board  of  directors  delegate  to  them.  Officers  can  be  removed  by 
the  board  of  directors  at  pleasure ;  and  in  order  to  protect  them- 
selves from  personal  liability  for  their  acts,  should  invariably 
ask  the  board's  approval  by  resolution  of  what  they  have  done, 
if  they  could  not  obtain  it  before  acting. 

In  general,  the  president  of  the  corporation  must  be  a  director, 
and  is  elected  by  the  board  of  directors.  It  is  thus  specified  in 
Arkansas,  Missouri,  Montana,  Michigan,  Massachusetts,  Indiana, 
Nebraska,  Nevada,  New  Jersey.  New  York,  Pennsylvania,  South 
Carolina,  South  Dakota,  Colorado,  and  Connecticut. 

In  Delaware,  the  officers  may  be  elected  by  the  board  of 
directors  or  by  the  stockholders,  as  the  by-laws  prescribe. 

In  Indiana,  officers  are  liable  for  issuing  stock  as  full  paid 
when  in  fact  it  is  not  so.  Officers  hold  office  until  their  suc- 
cessors are  chosen.  Invariably,  the  officers  who  make  false  state- 
ments or  file  false  reports  are  held  liable  to  the  persons  injured 
by  reason  of  these  reports. 
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EMPLOYERS'  LIABILITY  ACTS. 


At  common  law,  where  an  employee  was  injured  by  the  act 
or  omission  of  another  employee  engaged  on  the  same  work,  the 
employer  was  generally  held  not  liable.  This  is  still  the  rule  in 
States  which  have  not  passed  what  is  known  as  "  Employers' 
Liability  Acts."  It  was  to  obviate  this  apparent  injustice  that 
these  acts  have  been  passed.  The  "  Pioneer  Act  "  is  an  English 
one  of  1880;  and  the  subsequent  acts  which  have  been  passed 
in  severaJ  dififerent  States  of  the  Union,  Australia,  and  portions 
of  Canada,  are  all  modeled  after  it.  They  substantially  provide 
as  follows : 

1.  If  an  employee,  using  due  care  and  diligence,  is  injured 
a.     By  reason  of  any  defective  condition  of  ways,  works,  or 

machinery  connected  with  or  used  in  the  business  of  the  employer, 
which  defect  had  not  been  discovered  or  remedied  owing  to  the 
negligence  of  the  employer,  or  of  any  person  in  his  service  whose 
duty  it  was  to  see  that  such  ways,  works,  or  machinery  were  in 
a  safe  condition,  or 

h.  By  reason  of  the  negligence  of  any  person  in  the  service 
of  the  employer  who  is  entrusted  with,  or  whose  principal  duty 
is  that  of,  superintendence ;  or  in  the  absence  of  such  super- 
intendent, the  negligence  of  the  person  undertaking  such  super- 
intendence with  the  authority  or  consent  of  the  employer,  — 

The  employee,  or  in  case  of  fatal  injury,  the  employee's  ex- 
ecutor or  administrator  (where  a  husband,  wife,  or  next  of  kin 
survives),  has  the  same  rights  of  compensation  and  remedy 
against  the  employer  as  if  the  employee  had  not  been  in  the 
service  of  the  employer  nor  engaged  in  his  work. 

2.  No  action  for  recovery  or  compensation  shall  be  had  un- 
less notice  of  the  time,  place,  and  cause  of  injury  is  given  within 
one  hundred  and  twenty  days,  and  action  started  within  one  year. 
This  notice  must  be  in  writing,  and  signed  by  the  party  injured 
or  by  some  one  authorized  by  him. 

3.  If  the  employee  dies  before  giving  notice  as  above  pro- 
vided, then  the  executor  or  administrator  has  sixty  days  from  the 
time  of  his  appointment  in  which  to  serve  the  above  notice.  The 
notice  should  hz  served  by  leaving  the  same  at  the  residence  or 
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place  of  business  of  the  employer,  or  may  be  served  by  mail 
properly  addressed  to  the  employer. 

•  The  employee  is  presumed  to  have  assumed  the  necessary 
risks  and  no  others.  Whether  he  assumed  the  risk  in  question,  is 
a  question  of  fact  for'  the  jury.  Where  an  employee  discovers  a 
defect,  and  fails  to  give  notice  of  the  same  to  the  employer  or 
superintendent  within  a  reasonable  time,  he  can  have  no  re- 
covery if  injured  thereby,  unless  it  appears  that  the  employer  or 
his  superintendent  knew  of  the  defect.  It  is  generally  pro- 
vided that  an  employer  may  set  off  in  mitigation  of  damages  a 
proportion  of  the  sum  which  he  may  have  contributed  towards 
insurance  of  the  employee. 

Practically  all  of  the  "  Employers'  Liability  Acts  "  expressly 
include  railroads.  In  New  York  there  is  a  separate  act.  (The 
Federal  Act  of  June  11,  1906,  which  affected  only  railroads,  has 
been  pronounced  unconstitutional  by  the  Supreme  Court ;  it  was 
generally  similar  to  the  above,  except  that  it  had  an  additional 
clause  holding  that  where  the  employee  is  guilty  of  contributory 
negligence,  but  his  negligence  is  slight  and  the  employer's  neg- 
ligence is  gross,  the  employee  shall  still  have  his  recovery.) 
The  comparative  question  of  negligence  is  one  for  the  jury. 

The  statutes  of  Alabama  and  Massachusetts  are  practically 
similar.  Notice  there  must  be  given  within  sixty  days,  and  the 
action  commenced  within  one  year. 

Indiana  has  the  same  general  rule,  but  without  any  time  of 
limitation  for  the  commencement  of  the  action. 

In  Colorado,  it  is  provided  thai  where  the  injury  results  from 
the  negligence  of  a  fellow  employee,  recovery  is  limited  to  five 
thousand  dollars.  Notice  to  the  employer  must  be  given  within 
sixty  days,  and  the  action  commenced  within  two  years. 

In  Illinois  and  Georgia,  the  Federal  rule  regarding  slight 
negligence,  as  noted  above,  is  followed. 

While  the  statutes  abrogate  the  common  law,  and  accordingly, 
should  be  construed  strictly,  nevertheless  the  courts  are  inclined 
to  look  to  the  purpose  of  the  act,  and  in  general,  give  a  liberal 
construction.  The  interpretations  placed  upon  the  various  words 
and  phrases,  of  course,  vary  somewhat  in  different  localities;  and 
it  would  be  impossible  here  to  enter  into  all  the  different  shades 
and  varieties  of  opinion  which  the  courts  have  set  up. 
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PURE  FOOD  AND  DRUG  LAW. 


Being  Chapter  3915  of  the  First  Session  of  the  Fifty-ninth 
Congress,  June  30,  1906. 

This  is  a  law,  passed  to  regulate  the  traffic  in  foods  and 
drugs,  whether  manufactured  in  the  United  States,  or  imported 
from  a  foreign  country  to  be  used  in  the  United  States. 

The  term  "  drug "  includes  all  medicines  and  preparations 
recognized  in  the  United  States  Pharmacopoeia  or  National 
Formulary  for  internal  or  external  use,  and  any  substance  or 
mixture  of  substances  intended  to  be  used  for  the  cure,  mitigation, 
or  prevention  of  disease  of  either  man  or  other  animals.  The 
term  "  food  "  includes  all  articles  used  for  food,  drink,  confec- 
tionery, or  condiment  by  man  or  other  animals,  whether  simple, 
mixed,  or  compound. 

Any  person  violating  the  provisions  of  this  act  is  guilty  of  a 
misdemeanor,  and  for  each  offense  is  subject  to  a  fine  not  ex- 
ceeding five  hundred  dollars  or  one  year's  imprisonment,  or  both 
fine  and  imprisonment,  in  the  discretion  of  the  court;  and  for 
each  subsequent  offense  is  subject  to  a  fine  of  not  less  than  one 
thousand  dollars  or  one  year's  imprisonment,  or  both  fine  and 
imprisonment,  in  the  discretion  of  the  court. 

An  article  shall  be  deemed  adulterated, 

In  the  case  of  drugs : 

1.  If,  when  sold  under  or  by  a  name  recognized  in  the  United 
States  Pharmacopoeia  or  National  Formulary,  it  differs  from  the 
standard  of  strength,  quality,  or  purity,  as  determined  there. 
Provided,  that  no  such  drug  shall  be  deemed  adulterated  if  the 
standard  of  strength,  quality,  or  purity  be  plainly  stated  upon  the 
bottle,  box,  or  other  container  thereof. 

2.  If  the  strength  or  purity  fall  below  the  professed  standard 
or  quality  under  which  it  is  sold. 

In  the  case  of  confectionery: 

If  it  contain  terra  alba,  barytes,  talc,  chrome  yellow,  or  other 
mineral  substance  or  poisonous  color  or  flavor,  or  other  ingredient 
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harmful  to  health,  or  any  vinous,  malt,  or  spirituous  liquor,  or 
compound  or  narcotic  drug. 

In  the  case  of  food : 

1.  If  any  substance  has  been  mixed  and  packed  with  it  so 
as  to  reduce  or  lower  or  injuriously  affect  its  quality  or  strength. 

2.  If  any  substance  has  been  substituted  wholly  or  in  part 
for  the  article. 

3.  If  any  valuable  constituent  of  the  article  has  been  wholly 
or  in  part  abstracted. 

4.  If  it  be  mixed,  colored,  powdered,  coated,  or  stained  in 
a  manner  whereby  damage  or  inferiority  is  concealed. 

5.  If  it  contain  any  added  poisonous  or  other  harmful  in- 
gredient which  might  render  such  article  injurious  to  health; 
provided  that  where  substances  are  added  to  the  preparation 
which  can  readily  be  removed  by  external  mechanical  means,  and 
the  directions  for  removal  are  printed  plainly  on  the  covering  or 
the  package,  the  provisions  of  this  act  shall  be  construed  as  apply- 
ing only  when  said  products  are  ready  for  consumption. 

6.  If  it  consists  in  whole  or  in  part  of  a  filthy,  decomposed, 
or  putrid  animal  or  vegetable  substance,  or  any  portion  of  an 
animal  unfit  for  food,  whether  manufactured  or  not,  or  if  it  is 
the  product  of  a  diseased  animal,  or  one  that  has  died  otherwise 
than  by  slaughter. 

The  term  "  misbranded  "  shall  apply  to  all  drugs,  or  articles 
of*  food,  or  articles  which  enter  into  the  composition  of  food,  the 
package  or  label  of  which  shall  bear  any  statement,  design,  device 
regarding  such  article,  or  the  ingredients  or  substances  con- 
tained therein,  which  shall  be  false  or  misleading  in  any  par- 
ticular, and  to  any  food  or  drug  product  which  is  falsely  branded 
as  to  the  State,  Territory,  or  country  in  which  it  is  manufactured 
or  produced. 

An  article  shall  also  be  deemed  misbranded  in  the  case  of 
drugs : 

1.  If  it  be  an  imitation  of,  or  offered  for  sale  under  the  name 
of,  another  article. 

2.  If  the  contents  of  the  package  as  originally  put  up  shall 
have  been  removed  in  whole  or  in  part,  and  other  contents  shall 
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have  been  placed  in  such  package,  or  if  the  package  fail  to 
bear  a  statement  on  the  label  of  the  quantity  or  proportion  of 
any  morphine,  opium,  cocaine,  heroin,  alpha  or  beta  eucance, 
chloroform,  cannabis  indica,  chloral  hydrate,  or  acetanilide,  or 
any  derivative  or  preparation  of  any  of  such  substances  con- 
tained therein. 


In  the  case  of  food; 

1.  If  it  be  an  imitation  of,  or  offered  for  sale  under  the  dis- 
tinctive name  of,  another  article. 

2.  If  it  be  labeled  or  branded  so  as  to  deceive  the  purchaser, 
or  purport  to  be  a  foreign  product  when  it  is  not  so,  or  if  the 
contents  of  the  package  as  originally  put  up  shall  have  been  re- 
moved in  whole  of  in  part  and  other  contents  put  in  the  package, 
or  if  it  fail  to  bear  a  statement  on  the  label  of  the  quantity  or 
proportion  of  any  morphine,  opium,  cocaine,  heroin,  alpha  or 
beta  eucance,  chloroform,  cannabis  indica,  chloral  hydrate,  or 
acetanilide,  or  any  derivative  or  preparation  of  any  of  such  sub- 
stances contained  therein. 

3.  .If  in  package  form  where  the  contents  are  stated  in 
weight  or  measure,  and  not  plainly  and  correctly  stated  on  the 
outside  of  the  package. 

4.  If  the  package  containing  a  substance,  or  its  label,  should 
bear  any  statement,  design,  or  device  regarding  the  ingredients 
or  the  substances  contained  therein,  which  statement,  design,  or 
device  shall  be  false  or  misleading  in  any  particular;  Proznded, 
that  an  article  of  food  which  does  not  contain  any  added  poison- 
ous or  harmful  ingredients  shall  not  be  deemed  to  be  adulterated 
or  misbranded  in  the  following  cases : 

a.  In  the  case  of  mixtures  or  compounds  which  may  now  or 
hereafter  be  known  as  articles  of  food,  under  their  own  distinctive 
names,  and  which  are  not  an  imitation  of  or  offered  for  sale 
under  the  distinctive  name  of  another  article,  if  the  name  be 
accompanied  on  the  same  label  or  brand  with  a  statement  of  the 
place  where  said  article  has  been  manufactured  or  produced. 

b.  In  the  case  of  articles  labeled,  branded,  or  tagged  so  as 
to  plainly  indicate  that  they  are  compounds,  imitations,  or  blends, 
and  the  word  "  compound,"  ''  imitation,"  or  "  blend,"  as  the 
case  may  be,  is  plainly  stated  on  the  package  in   which   it  is 
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offered  for  sale ;  Provided,  that  the  term  "  blend  "  as  used  herein 
shall  be  construed  to  mean  a  mixture  of  like  substances,  not  ex- 
cluding harmless  coloring  or  flavoring  ingredients  used  for  the 
purpose  of  coloring  and  flavoring  only;  And  further,  that  noth- 
ing in  this  act  shall  be  construed  as  requiring  or  compelling  pro- 
prietors or  manufacturers  of  proprietary  foods  which  contain  no 
unwholesome  added  ingredient  to  disclose  their  trade  formulas, 
except  in  so  far  as  the  provisions  of  this  act  may  require  to 
secure  freedom  from  adulteration  or  misbranding. 

c.  A  guaranty  obtained  by  a  dealer  from  the  wholesaler, 
jobber,  or  manufacturer,  that  the  articles  which  he  purchases 
from  them  are  not  adulterated  or  misbranded  within  the  meaning 
of  this  act,  shall  protect  the  party  making  the  sale  'of  such 
articles  from  any  fine  or  penalty. 

Any  article  of  food,  drug,  or  liquor  that  is  adulterated  or 
misbranded  within  the  meaning  of  this  act,  and  is  being  trans- 
ported from  one  State,  Territory,  district,  or  peninsular  posses- 
sion, to  another  for  sale,  or  having  been  transported  remains 
unloaded  or  unsold,  or  if  it  be  offered  for  sale,  or  if  it  be  im- 
ported from  a  foreign  country  for  sale,  or  intended  for  exporta- 
tion to  a  foreign  country,  is  liable  to  be  seized  and  confiscated, 
and  may  be  destroyed  or  disposed  of,  and  the  proceeds,  less 
the  costs,  paid  into  the  treasury  of  the  United  States.  But  the 
owner  may  prevent  such  confiscation  or  sale  by  a  good  and  suf- 
ficient bond  that  such  articles  are  not  to  be  sold  or  otherwise 
disposed  of  contrary  to  the  provisions  of  this  act. 

The  Secretary  of  the  Treasury  shall  deliver  to  the  Secretary  of 
the  Board  of  Agriculture,  from  time  to  time,  samples  of  foods  and 
drugs  which  are  being  imported  in  the  United  States  for  sale, 
or  offered  for  exportation ;  and  if  found  adulterated  or  mis- 
branded within  the  meaning  of  this  act,  or  dangerous  to  health, 
may  refuse  admission ;  but  pending  the  decision  on  this  matter, 
the  goods  may  be  delivered  to  the  owner  on  the  deposit  of  a  good 
and  sufficient  security. 

It  is  provided  that  the  act  or  omission  of  an  agent,  if  within 
the  scope  of  his  authority,  shall  be  deemed  the  act  of  the  person 
or  corporation  whom  he  represents. 

This  art  took  effect  the  ist  day  of  January,  1907. 
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A. 

Abaxdonmbnt.  a  surrender  of  rights  to  property,  or  of  property,  by  on* 
person  to  another.  Used  in  marine  insurance,  when  the  insured,  hay- 
ing been  paid  as  for  a  total  loss,  abandons  what  is  left  or  saved  of  the 
property  to  the  insurers. 

Abate.  Literally,  to  throw  down.  Applied  principally  to  nuisances,  and 
then  means  their  prostration  or  removal. 

Abbt.  One  abets  another  to  commit  a  crime,  by  encouraging,  oommand- 
ing,  procuring,  or  counselling  him  thereto. 

Abduction.     Forcibly  taking  away  or  detaining  s  man's  wife  or  child. 

Abscond.  To  go  out  of  the  jurisdiction  of  the  courts,  or  conceal  one's 
self,  for  the  purpose  of  avoiding  their  process. 

Acceptance.  The  reception  of  something  offered  by  another  with  the 
purpose  of  retaining  it;  or  of  an  order  given  by  another.  See  chapters 
on  Agreements,  Sales,  and  Notes  and  Bills. 

Accession.  The  right  by  which  one  holds  all  of  one's  own  property 
together  with  all  of  that  which  has  become  united  to  it,  naturally  or 
artificially. 

Accessory.  In  criminal  law,  means  one  who  is  concerned  in  the  perpe- 
tration of  an  offence,  before  the  fact,  by  procuring,  counselling,  or 
commanding  another  to  commit  it;  or,  after  the  fact,  one  who,  knowing 
the  crime  to  have  been  committed,  relieves,  comforts,  or  assiste  the 
oriumial. 

Accretion.  The  increase  of  real  estate  by  portions  of  soil  that  are  added 
to  it  through  the  operation  of  natural  and  gradual  causes. 

Accrue.  To  grow  from,  or  to  be  added  to,  as  interest  accrues  on  the 
principal. 

Acknowledgment.  The  act  of  declaring  an  act  or  deed  to  be  his  by  one 
who  executed  the  same.  There  are  various  ways  of  making  an  acknowl- 
edgment. See  chapter  on  Deeds  Conveying  Land,  and  forms  annexed 
thereto. 
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Act  ok  God.  An  aocideut  which  arises  from  a  cause  that  operates  with- 
out the  interference  of  or  aid  from  man.  See  chapter  on  Carbiaui 
OF  Goods. 

Action.  Literally,  a  doing  of  any  thing.  In  kw,  it  means  a  demand, 
made  according  to  the  rules  of  law,  in  a  court  of  justice,  of  property,  or 
a  right  to  property,  from  some  other  person.  The  word  "  suit "  is 
sometimes  used  in  the  same  sense. 

kt>  Litem.  Literally,  for  the  suit  Every  court  has  power  to  appoint  a 
guardian  for  the  suit  for  one  who  needs  such  assistance. 

Adjournment.  Literally,  putting  off  to  another  day.  Generally  applied 
to  assemblies,  who  either  adjourn  without  day  or  finally,  ot  else  to  a 
day  then  or  previously  determined. 

Administrator  and  Administration.  See  chapter  on  Exbcutob? 
AND  Administrators. 

Admiralty.  A  court  of  admiralty  has  a  large  and,  for  some  purposes,  an 
exclusive  jurisdiction  over  maritime  causes,  civil  or  criminal. 

Adultery.  Sexual  intercourse  of  a  married  person  with  a  person  wht 
is  not  the  criminal's  husband  or  wife. 

Advancement.  A  gift  from  a  parent  to  a  child  by  anticipation  of  the 
whole  or  some  part  of  what  that  child  would  naturally  inherit  on  the 
death  of  the  parent. 

Adverse  Possession.  Possession  or  enjoyment  of  land  under  euch  cir- 
cumstances as  indicate  that  the  land  is  claimed  and  enjoyed  as  the  pos- 
sessor's. If  such  possession  has  been  continued  for  twenty  years,  the  law 
generally  raises  the  presumption  that  it  was  rightful. 

Advocate.  One  who  assists  or  makes  a  plea  or  an  argument  for  a  party 
to  an  action  in  court. 

Affinity.  The  connection  or  relation  ca'ised  by  marriage  between  each 
of  the  married  persons  and  the  kindred  of  the  other. 

Affirm,  Affirmation.  They  who  have  conscientious  scruples  against 
taking  an  oath  are  now  generally  permitted  to  affirm,  "  under  the  pains 
and  penalties  of  perjury; "  the  afiSrmation  being  substituted  for  the 
oath. 

Agency.     See  chapter  on  Agency. 

Alias.  Means,  literally,  otherwise,  or  at  another  time.  A  man  is  said  to 
be  named  John  Smith,  alias  Richard  Roe;  and  if  an  execution  is  re- 
turned unsatisfied,  an  alias  execution  is  issued. 

Alibi.  Presence  in  a  place  different  from  that  before  described  or  alleged; 
as,  when  a  man  charged  with  an  offence  committed  at  a  certain  time 
and  place  proves  an  alibi ;  that  is,  that  he  was  somewhere  else  at  that 
time. 

Alien.     A  person  of  foreign  birth. 

Alimony.    Legally  decreed  support  of  wife  by  husband  after  separation. 

Allegiance.  The  obligation  or  duty  which  holds  a  citizen  or  subject  to 
his  government  or  sovereign. 

Alluvion.  The  increase  of  earth  on  the  shore  of  the  sea  or  the  bank  of 
a  river,  caused  by  the  water,  acting  slowly  and  gradually.  If  the  in- 
crease is  sudden  and  violent,  and  the  land  can  be  traced  back  to  that 
from  which  it  is  torn,  it  is  said  to  belong  to  the  original  owner. 
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Embassador.  One  sent  abroad  by  some  sovereign,  prince,  or  State  oo 
public  business.  Public  ministere  are  of  different  ranks.  First,  am- 
bassador; then,  minister  plenipotentiary  and  envoy  extraordinary;  then, 
minister  resident;   then,    charge  d'affaires. 

AjUBiGiriTY.  Literally,  doubtfulness.  If  it  be  latent,  that  is,  only  dis- 
covered by  evidence  bearing  on  an  instrument,  it  may  be  cured  or 
explained  by  evidence;  if  it  be  patent,  that  is,  apparent  on  the  face  of 
the  instrument,  it  cannot  be  explained  by  evidence,  but  makes  the 
instrument  inoperative  as  far  as  the  ambiguity  extends. 

AjfCESTOR.  In  law,  one  who  has  preceded  another  in  a  direct  line  of 
ascent. 

AjrauiTY.  A  sum  of  money  which  is  to  be  paid  to  another  for  a  certain 
term.  When  this  annuity  is  charged  upon  land,  it  is  called  a  rent- 
charge. 

Antenuptial.  This  word  is  applied  to  bargains  and  settlements  made 
before  and  with  a  view  to  an  expected  marriage. 

Appeal.  The  removal  of  an  action  at  law  from  an  inferior  court  to  a 
higher  court  by  a  party  seeking  a  review  or  new  trial.  The  party  ap- 
pealing is  the  appellant,  the  other  party  is  the  appellee.  For  the  use  of 
the  word  in  deliberative  assemblies,  see  Rules  of  Order. 

Appuaisemknt.  An  accurate  valuation  of  property.  This  word  is  mainly 
used  in  probate  matters. 

Apprentice.     See  chapter  on  Apprenticeship. 

Appropriation.     See  chapter  on  Payment. 

Approver.  A  word  much  used  in  English  criminal  law,  but  not  so  much 
in  this  country.  It  means  one  who  confesses  himself  guilty  of  a  crime, 
and  accuses  others  for  the  purpose  of  saving  himself.  Here  such  a  per- 
son is  commonly  said  to  be  or  to  give  State's  evidence. 

Appurtenances.  Things  which  belong  to  another  or  principal  thing,  as 
incident  to  the  principal  thing,  and  which  pass  or  go  with  the  principal 
thing  when  that  is  conveyed  or  transferred.  Mainly  applied  to  land,  but 
sometimes  to  a  ship. 

Aristocracy.  A  government  in  which  a  class  of  men  have  supreme  and 
exclusive  authority. 

Arraign.  A  prisoner  is  arraigned  when  he  is  called  to  the  bar  of  a  court 
to  answer  the  charge  in  the  indictment  or  complaint. 

Array.  The  whole  number  of  persons  who  are  summoned  to  court  to 
serve  as  jurymen.  From  the  whole  array  are  selected  those  who  serve 
on  the  several  juries. 

Arrest.  The  seizing  of  a  person,  and  depriving, him  of  hia  liberty,  by 
legal  authority  and  process. 

Arson.  The  malicious  burning  of  the  house  of  another  person.  Some 
part  of  it  must  be  burned;  but  the  word  ''  house  "  here  comprehends  all 
out-houses,  such  as  bam  or  stable,  cow-house,  and  the  like,  which  belong 
to  the  house,  and  are  within  the  curtilage,  or  the  common  fence,  which 
includes  them  all. 

Articles.  The  specific  divisions  of  a  document  or  instrument,  written  or 
printed.  Thus  the  nume  was  given  to  the  articles  of  confederation  which 
56 
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preceded  our  Constitution.  Articles  of  impeachment  are  the  specifio 
allegations  charged  against  the  impeached.  Articles  of  paitr^ership  are 
the  specific  agreements  of  the  parties.  Articles  of  war  is  tke  name  given 
to  the  code  of  laws,  established  for  the  government  of  the  army,  and 
to  that  for  the  government  of  the  navy. 

Assassination.  Is,  in  law,  murder  committed  for  hire,  and  with  no  per- 
sonal cause  moving  from  the  murdered  to  the  murderer. 

Assault.  An  illegal  and  forcible  attempt  or  offer  to  do  a  bodily  harm  to 
another. 

Assign.  To  transfer  or  make  over  to  another.  See  chapter  on  Assign- 
ments. 

Assurance.  Same  as  insurance  ;  so  of  Assured  and  Assurer.  Also,  some- 
times, an  instrument  which  confirms  the  title  to  an  estate. 

Attainder.  Sentence  of  treason  by  a  governing  body  without  judicial  trial, 
with  forfeiture  of  property  and  of  right  of  transmitting  by  inheritance. 

Attorney.  One  who  has  been  put  by  some  person  in  his  place  or  stead, 
with  authority  to  manage  some  business  for  him.  See  chapter  on 
Agency.  An  attomey-at-law  is  an  officer  in  a  court  of  justice  who  haa 
been  admitted  to  practise  there. 

Authorities.  The  decisions  of  courts  which  are  referred  to  as  declaring 
or  confirming  some  point  of  law. 

Authority.  The  delegation  of  power  by  a  principal  to  some  person  a.* 
his  agent  or  attorney.     See  chapter  on  Agency. 

Average.  A  term  mainly  used  in  marine  insurance.  A  general  average 
loss  is,  in  insurance  and  shipping  law,  a  loss  purposely  incurred  or  sus- 
tained for  the  common  benefit  of  the  ship,  freight,  and  cargo;  all  three 
of  which  interests  contribute  to  make  up  the  loss,  in  proportion  to  their 
respective  values  incurring  the  same  danger  and  escaping  from  it.  Par- 
ticular average  is  a  loss  on  either  the  ship,  the  cargo,  or  the  freight, 
and  ia  borne  by  the  owner  or  insurer  of  that  interest ;  it  is  often  ciJled 
a  partial  loss. 

AwABD.     See  chapter  on  Abbitkation. 


B. 

Rail.  This  word  commonly  means  those  persons  who  become  snretids 
for  the  appearance  of  a  defendant  in  court,  and  to  whom  he  is  deliv- 
ered. The  powers  of  bail  over  a  defendant  are  very  great.  When  they 
are  provided  with  the  proper  instrument  from  the  court,  they  may 
arrest  him  wherever  he  is,  although  in  a  different  State,  or  whatever  he 
may  be  employed  about,  even  on  Sunday,  and  may  do  whatever  is 
necessary  to  get  at  him ;  and  they  may  command  the  assistance  of 
the  sheriff  and  other  civil  officers. 

Bail-bond.  This  is  the  bond  by  which  the  bail  become  secuiities  for 
the  defendants.  Our  Constitution  prohibits  the  requiring  of  excessive 
bail. 

Bailment.  The  putting  something  into  the  hands  of  another,  or  deliver- 
ing it  to  him.     The  bailor  is  he  who  delivers;  the  bailee,  he  to  whom 
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delivery  is  made.  If  the  bailment  be  for  the  exolosive  benefit  of  the 
bailor,  the  bailee  is  responsible  only  for  injury  happening  from  his  gross 
negligence ;  if  it  be  for  the  exclusive  benefit  of  the  bailee,  he  is  respon- 
sible for  slight  negligence;  if  for  the  benefit  of  both  parties,  he  is 
responsible  for  ordinary  negligence,  or  the  absence  of  ordinary  care. 

Bank-notk,  ok  Bank-bill.     See  chapter  on  Notks  and  Bills. 

Bankrupt.  One  who  refuses  or  is  unable  to  pay  his  debts.  We  have  nov; 
no  national  bankrupt  law,  but  many  of  the  states  provide,  by  statute, 
the  means  by  wliich  all  the  property  of  such  a  person  is  divided  equit- 
ably among  all  his  creditors. 

Banns  of  Matrimony.  A  public  notice  or  declaration  of  the  intention 
of  a  man  and  woman  to  marry  each  other;  the  purpose  behig,  that  per- 
sons objecting  to  the  marriage  may  have  an  opportunity  to  interpose 
their  objections  before  the  marriage  takes  filace. 

Bar.  a  bar  to  an  action  is  a  perpetual  and  sufficient  obstacle.  The 
word  also  means  the  whole  collective  body  of  the  members  of  the  legal 
profession  in  a  county,  city,  or  State. 

Bargain  and  Sale.  This  phrase  is  applied  in  law  to  a  contract  between 
two  parties,  by  which  land  is  sold  and  transferred. 

Barrister.  This  name  is  given  in  England  originally,  and  was  formerly 
given  in  this  country,  to  lawyers  admitted  to  the  bar,  or  to  coudnct 
and  argue  cases  in  court;  but  it  is  not  now  much,  if  ever,  used  in  tliis 
country. 

Bastard.  One  who  is  born  of  an  unlawful  connection;  an  illegitimate 
child.  In  many  of  our  States,  a  child  of  parents  who  afterwards  marry 
and  acknowledge  him  or  her  as  their  own  ia  legitimated. 

Battery.  Any  unlawful  beating  or  personal  violence,  however  shght. 
Spitting  in  one's  face  may  be  a  battery. 

Bed.  The  bed  of  a  stream  is  that  part  between  the  banks  which  is 
occupied  and  covered  by  the  water  when  it  does  not  spread  over  and 
beyond  its  banks. 

Benefit  of  Clergy.  In  England,  a  clergyman  was  exempt  from  tho 
punishment  of  death  ;  and  in  ancient  times,  any  one  who  ooald  read 
was  entitled  to  this  benefit. 

Bequeath.    See  chapter  on  DisposAii  op  Property  by  Will. 

Bigamy.  The  knowingly  marrying  a  second  time  "when  a  former  mar- 
riage still  exists. 

Bill.  A  complaint  in  equity  or  chancery  addressed  to  the  chancellor,  or 
to  a  court  of  equity,  and  containing  the  particulars  of  the  action. 

Bn.L  (legislative).     A  draft  of  a  proposed  statute  before  a  legislature. 

BiLii  of  Exchange.     See  chapter  on  Notes  and  Bills. 

Bill  of  Lading.  A  receipt  for  the  carriage  and  delivery  of  goods,  to 
be  carried  by  sea,  for  a  certain  freight.  See  chapter  on  Carriage  op 
Goods. 

Blasphemy.  In  law,  any  false  statement  or  language  intended  as  a  reviling 
of  God. 

Blockade.  The  actual  investment  of  a  place  by  an  enemy  with  a  force 
sufficient  to  cut  off  communication,  or  make  it  difficult  and  hazardous. 

Bona  Fide.     In  good  faith  ;    honest. 
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Bo^^).     A  written  and  sealed  obligation.     See  chapter  on  Bonus. 

BoTTOMiiY.  A  kind  of  mortgage  of  a  ship,  for  money  borrowed.  U 
pledges  the  ship  with  extraordinary  interest,  the  lender  losing  his 
money  if  the  ship  be  lost. 

Bought  and  Sold  Notes.  Memoranda  in  writing  given  by  a  broker 
who  has  made  a  sale,  to  him  for  whom  the  broker  sells,  and  to  the 
bnyer,  describing  the  goods  and  stating  the  terms  of  the  sale. 

Breach  In  the  law  of  contracts,  is  the  violation  of  an  agreement  or  obU- 
gation. 

Burglary.  The  breaking  and  entering  the  house  of  another  in  the  night- 
time, with  the  intent  to  commit  a  felony  therein. 

By-laws.  Every  corporation  has  a  right  to  make  rules  for  its  «>"vn 
government;  and  these  are  by-laws;  sometimes  spelled  bye-la wa. 


0. 

Capias.  This  is  the  name  of  a  writ,  by  which  a  sheriff  is  ordered  to  take 
a  person  into  his  custody,  and  do  witii  him  wnat  this  vnit  requires.  It 
is  of  many  kinds. 

Caveat.  A  Latin  word,  meaning  "let  him  beware."  This  word  is 
principally  used  in  patent  law,  where  one  proposing  to  take  out  a  patent 
subsequently,  may  file  a  caveat,  that  no  person  may  in  the  mean  time 
obtain  a  patent  for  the  same  thing. 

Chancellor.     A  judge  who  presides  over  a  court  of  chancery  or  equity. 

Charter-party.*  A  contract  by  which  the  owner  of  a  vessel  lets  the 
whole  or  a  part  of  her  to  another  person  for  a  particular  voyage,  or  a 
particular  time,  for  the  conveyance  of  goods. 

Chattel.  This  word  commonly  means  goods  of  any  kind,  or  every  species 
of  personal  property. 

Chattels  Real.  Interests  annexed  to  or  concerning  real  estate,  less 
than  a  freehold;  as  a  lease  for  years. 

Check.     See  chapter  on  Notes  and  Bills. 

Chose  in  Action.  The  right  to  demand  and  recover  a  debt  or  money. 
This  word  is  sometimes  applied  to  the  evidence  of  the  right,  as  bills  of 
exchange,  promissory  notes,  bank-bills,  and  other  instruments. 

Civil  Law.  By  this  phrase  is  usually  meant  the  system  of  law  of 
ancient  Rome. 

Clearance.  A  certificate  which  the  collector  of  a  port  gives  to  the  mas- 
ter of  a  vessel,  stating  where  it  is  bound  to,  and  that  he  has  entered 
and  cleared  the  vessel  according  to  law.  A  vessel  found  at  sea  without 
a  clearance  may  be  legally  taken  and  brought  into  some  court  for  adju- 
dication. 

Code.  A  body  of  law  intended  to  embrace  and  regulate  all  the  rules  of 
law,  as  far  as  they  are  within  its  scope. 

Codicil.  A  little  will  which  adds  to  or  modifies  a  former  will,  but  doea 
not  repeal  it. 

Collision  The  striking  together  or  running  against  eanh  o&er  o< 
vessels. 
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Collusion.     A  fraudulent  agreement  between  two  or  more  persons  to 

deprive  another  of  his  rights  of  property. 
Common  Carrieks.     See  chapter  on  Carriage  of  Goods. 
Common  Law.     The  system  of  law  prevailing  in  England  and  this  coQn« 

try,  on  the  authority  of  usage,  or  the  decisions  of  courts,  and  not  on 

statutes.     That  which  depends  on  statutes  is  called  statute  law. 
CoMMORANT.     Residing  or  dwelling  in  a  certain  place. 
Competency.     The  legal  fitness  of  a  witness  to  give  evidence  on  the  trial 

of  an  action. 
Compound  Interest.     See  chapter  on  Interest. 
Compounding  a  Felony.     Agreement,  for  a  consideration,  not  to  prosecute 

a  criminal. 
Condonation,     Conduct  by  whicli  husband  or  wife  is  held  to  have  pjirdoned 

matrimonial  olTenses  of  the  other  partner,  and  is  therefore  barred  from  suit 

for  separation;  as  resuming  conjugal  relations  after  u  known  adultery. 
Confidential   Communications.     A  counsellor,  solicitor,  or  attorney 

cannot  be  compelled  to  exhibit  papers  or  disclose  communications  received 

by  him  in  his  official  capacity. 
Confiscate.     To  appropriate  property  to  the  use  of  the  State  which  ha« 

been  forfeited  by  some  offence. 
Consanguinity.     Relationship  by  blood. 
Consideration.     See  chapter  on  Agreements. 
Contingent.     That  which  will  come  upon  the  happening  of  an  event 

which  may  or  may  not  take  place.     The  word  is  applied  to  legacies, 

damages,  and  remainders,  which  words  see. 
Continuance.     The  adjournment  of  an  action,  or  the  trial  thereof,  from 

one  day  or  one  term  to  another. 
Contribution.    If  two  or  more  persons  are  liable  jointly  for  a  debt,  and 

one  is  compelled  to  pay  the  whole,  or  more  than  his  share,  he  may  call 

upon  the  others  to  contribute  their  proportion. 
Conveyance.     The  transfer  of    lands  or  vessels  from  one  person  to 

another. 
Conveyancer.     One  whose  business  it  is  to  draw  instruments  of  con- 
veyance. 
Copyright.     The  exclusive  privilege  of  printing,  publishing,  and  selling 

copies  of   copyrighted  books,  writings,  drawings,  and  simdry  other 

similar  things,  which  the  law  of  copyright  describes. 
Coupons.     From  a  French  word,  meaning  to  cut.     They  are  little  papers 

attached  to  bonds  or  other  instruments,  each  one  promising  to  pay  the 

interest  due  on  certain  days,  and  it  is  cut  off  and  presented  for  pay- 
ment when  due. 
Covenant,     See  chapter  on  Deeds. 
Cboss-examination.     Examination  of  a  witness  by  a  party  who  did  not 

call  him.     A  party  who  calls  a  witness  on  a  trial  examines  him  in  chief; 

and  when  he  has  finished,  the  other  party  has  a  right  to  croas-examinc 

him. 
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D. 

Uamaobs.     The  sum  claimed  or  recovered  by  one  who  baa  Bustained  an 

injury  in  person,  pi-operty,  or  rights,  from  him  who  has  caused  the 

injury. 
Deci  ARATiON.     A  Specification  filed  in  an  action,  stating  the  circumstances 

on  which  the  plaintiff  founds  his  claim. 
Dedication.     This  word  means,  in  law,  an  appropriation  of  land  to  a  pub- 
lic use,  either  by  deed  or  declaration,  or  by  acquiescence  for  a  sufl&cient 

time  in  the  public  use. 
Dbed.     See  chapter  on  Deeds. 
Dkveabance.     An  instrument  which  defeats  the  force  and  effect  of  some 

other  instrument,  on  some  condition  or  contingency.     If  a  deed  be  made 

of  land,  and  a  deed  of  defeasance  received  back,  the  two  together  make 

a  mortgage.     See  chapter  on  Mortgages. 
Dbmebkb.     Lands  which  the  owner  holds  in  absolute  property,  and  not 

of  another. 
Demise.     A  conveyance  of  land.     This  word  is  also  sometimes  used  aa 

synonymous  with  death;  as  the  demise  of  a  king. 
Demurrer.     A  plea  or  allegation  by  a  party  to  an  action,  that,  even  if  the 

facts  be  truly  stated  by  the  other  party,  tiiey  do  not  give  him  any  cause 

of  action,  or  any  good  defence. 
Denizen.     An   alien  born,  who  has  letters-patent  from  the  sovereign 

which   give  him  the  right  of   a  subject.      In  this  country  the  word 

"citizen  "  is  almost  exclusively  used. 
Deposit.     A  delivery  of  goods,  to  be  kept  for  the  benefit  of  the  depositor, 

and  subject  to  his  order,  without  compensation. 
Deposition.     The  testimony  of  a  witness,  which  has  been  reduced  to 

writing  in  accordance  with  the  requirements  of  law. 
Derelict.     Deserted ;  abandoned.     Applied  in  law  principally  to  vessels 

deserted  by  their  crew,  vrith  no  purpose  of  returning 
Descent.     Succession  from  parents  or  ancestors.     Rules  of  descent  in  case 

of  intestacy  are  provided  by  State  Statutes. 
Detainer.     Keeping  goods  or  other  property  from  the  owner  against  his 

will ;   or  holding  a  person  against  his  will. 
Deviation.     In  the  law  of  marine  insurance,  means  a  departure  from  or 

variation  of  the  risks  insured  against  by  the  policy,  without  sufficient 

cause. 
Disbar.     To  expel  from  the  bar  one  who  has  been  admitted  to  practice 

within  it. 
Dishonor.     In  commercial  law,    means  the  non-payment  of   negotiable 

paper  when  it  is  due. 
Distress.     The  process  made  use  of  for  enforcing  the  payment  of  rent, 

or  other  dues,  by  the  taking  of  personal  chattels  from  the  non-payer. 

Also  Distraining. 
Domain.     The  estate  or  land  lying  about  a  mansion-house,  and  attached 

to  it. 
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Domicile.     See  chapter  on  Law  of  Placi. 

Dominant      See  Servient. 

DoRMA-NT.     See  chapter  on  Partnership. 

Dower.     A  widow  has  her  dower,  which  means  an  estate  for  life  in  ono» 

tliird  part  of  the  lands  or  tenements  of  her  husband. 
Drawback.     An  allowance  or  return  made  by  government  to  merchants, 

on  the  re-exportation  of  certain  goods  liable  to  duties  and  entitled  to 

drawback. 
Drawer,  Drawee,  Drawing.     For  these  words  see  chapter  on  Notu 

and  Bills. 
Due-bill.     A  mere  acknowledgment  in  writing  of  a  debt. 
Duress.     Personal  restraint  or  compulsion,  or  fear  thereof. 


B. 

Earnest.  The  delivery  and  acceptance  of  a  part  of  the  price  of  good* 
sold,  to  show  that  the  parties  are  in  earnest  and  to  make  the  contract 
binding. 

Easement.  A  right  which  the  owner  of  one  parcel  of  land  has  over  the 
land  of  another,  for  some  special  purpose,  as  air,  light,  way,  or 
drainage. 

Embezzlement.  Fraudulently  appropriating  to  one's  use  property  with 
which  the  party  has  been  intrusted. 

Emblements.  The  right  of  a  tenant,  when  his  tenancy  has  ended,  to 
return  and  take  and  carry  away  the  product  of  land  which  he  planted 
during  his  tenancy. 

Eminent  Domain.     See  chapter  on  that  subject. 

Enact.  To  make  a  law,  or  establish  by  law.  Laws  usually  begin,  •'  Be 
it  enacted." 

Enfranchise.     To  give  to  any  man  freedom  in  a  society  or  body  politic. 

Entail.  An  estate  is  entailed  when  it  is  limited  or  restricted  to  a  partic- 
ular class  of  issue,  and  not  to  the  heirs  general. 

Equity.  A  branch  or  method  of  remedial  justice,  administered  in  courts 
of  equity.  This  was  originally  administered  as  the  court  thought  just 
and  reasonable  in  any  case ;  but  the  system  of  equity  law  is  now  as  well 
defined  and  exact  as  that  of  common  law. 

Equity  of  Redemption.     See  chapter  on  Mortgages. 

Escheat.  A  reverting  of  lands  to  the  government,  on  the  entare  failure 
of  heirs  of  a  deceased  owner. 

Escrow.  A  deed  which  is  delivered  to  a  stranger,  for  him  to  deliver  to 
the  grantee  therein  named,  on  the  happening  of  certain  conditions. 

Estate.  This  word  means,  in  law,  the  kind,  quantity,  and  extent  of  in- 
terest which  .1  person  has  in  real  property;  as  the  estate  in  fee,  when  he 
owns  it  absolutely,  or  an  estate  for  life,  or  an  estate  for  years. 

Eviction.  Depriving  a  person  of  the  possession  of  lands  or  tenements  by 
judgment'of  law. 

Evidence.  All  the  means  by  which  any  matter  of  fact  that  is  allegecl 
is  established,  or  is  disproved. 
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Excise.  Tax  paid  on  the  retail  sale,  or  on  the  consumption  of,  certain 
commodities. 

Experts.  Persons  who  are  selected  by  the  paiiies  in  a  case,  to  give  evi- 
dence on  some  point  by  reason  of  their  peculiar  knowledge  or  skill 
therein. 

Extortion.  Is,  in  law,  the  unlawful  taking  by  an  officer,  of  money,  or 
any  thing  of  value  not  due  to  him,  by  an  abuse  of  his  office. 

Extradition.  The  surrender  or  deUvery  by  one  sovereign  State  to 
another  of  persons  charged  with  the  commission  of  crime,  within  the 
jurisdiction  of  the  requesting  State.  Extradition  between  our  States 
is  regulated  by  the  national  constitution  and  laws.  We  have  alBO 
treaties  of  extradition  with  many  foreign  States. 


F. 

False  Imprisonment.     An  unlawful  restraint  of  a  man's  liberty,  in  any 

place,  or  by  any  means  whatever,  even  by  words  only. 

Fee-simple.  The  largest  estate  a  man  can  have  in  land.  He  can  dis- 
pose of  it  at  his  pleasure,  and  when  he  dies,  it  goes  to  his  heirs  or 
devisees. 

Fee-tail.  An  heritable  estate,  which  is  Umited  to  certain  classes  of 
heirs  of  the  body. 

Felony.  In  the  law  of  this  country  it  means  generally  any  great  crime. 
In  some  States  it  is  defined  by  statutes. 

Feme  Covert.     A  married  woman. 

Feudal  Law.  Sometimes  spelled  feodal  law.  A  system  of  tenures,  by 
which  real  property  was  held  in  western  Europe  during  the  Middle 
Ages,  and  which  has  remained  there  to  some  extent  to  the  present 
day,  although  for  the  most  part  abolished. 

Fiduciary.  A  fiduciary  estate  or  property  is  that  which  a  person  holds 
in  trust  for  some  other  person,  who  is  the  beneficiary. 

Firm.  This  word  sometimes  means  the  name  under  which  the  members 
of  a  partnership  transact  business,  and  sometimes  means  the  members 
who  compose  the  partnership. 

Flag.  By  a  statute  of  1818,  the  flag  oi  tne  omted  States  consists  of 
thirteen  horizontal  stripes,  alternate  red  and  white,  while  the  Union 
(or  that  part  of  the  flag  in  the  comer  of  it)  was  to  have  twenty  stars, 
with  one  star  more  for  every  State  admitted  thereafter.' 

Foreclose.  Literally,  to  shut  or  bar  out.  It  is  used  in  law  to  describe 
a  process  made  use  of  for  the  purpose  of  putting  an  end  to  an  equity 
of  redemption. 

Foreign  Attachment.  As  commonly  used,  this  means  the  process  by 
^;\bich  a  creditor  gets  the  property  of  his  debtor  placed  by  him  in  the 
hands  of  another ;  or  money  due  from  that  other  to  his  debtor. 

Fornication.  Sexual  intercourse  of  an  unmarried  person  with  a  mar- 
ried or  unmarried  person. 

Franchise.  A  privilege,  or  right,  conferred  by  grant  from  government 
upon  individuals. 
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Fbaud.  The  unlawful  appropriation  of  the  property  or  rights  of  another, 
kncwingly  and  designedly. 

Freehold.  An  estate  of  inheritance  or  for  a  life ;  a  larger  estate  than 
an  estate  for  years  or  at  will. 

Freight.  Means,  in  maritime  law,  either  the  amount  paid  for  the  car- 
riage of  goods,  from  one  port  to  another,  or  the  goods  which  »re  so 
carried. 

Fugitive  from  Justice.  A  criminal  who  seeks  to  escape  punishment 
by  fleeing  fi'om  the  jurisdiction  within  which  the  crime  was  com- 
mitted. 

Fungible.  An  article  loaned,  but  to  be  consumed  by  the  borroiwer.  as 
food,  clothing,  and  the  like. 


G. 

Garnishee.  One  who  has  in  his  hands  money  or  property  belonging  to 
a  defendant,  and  attached  by  a  process  of  foreign  attachment. 

Gift.  A  transfer  of  property  without  consideration,  and  legally  needing 
none. 

Good-will.  The  benefit  arising  from  the  successful  conduct  of  business 
by  a  ceitain  person  or  firm,  usually  in  a  certain  place;  it  is  a  property 
subject  to  transfer. 

Goods  and  Chattels.  This  word  in  contracts  includes,  with  all  per- 
sonal property  in  possession,  choses  in  action,  and  chattels  real. 

Grant.     A  word  which  is  applicable  to  all  transfers  of  real  property. 

Ground-rent.  A  rent  which  the  owner  of  unimproved  land  reserves 
when  he  leases  the  laud  to  be  built  upon. 

Guaranty.  A  promise  or  undertaking  to  answer  for  the  liability  of  an- 
other. Guarantor  is  he  who  makes  the  guaranty ;  the  guarantee  is  he^ 
to  whom  the  guaranty  is  made. 

Guest.  A  guest  at  an  inn  is  distinguished  from  a  boarder,  in  that  he 
makes  no  contract  to  remain  or  pay  for  a  certain  time.  If  he  make 
such  a  contract,  he  is  not  a  guest,  but  a  boarder,  although  at  an  inn; 
and  the  innkeeper  is  not  liable  for  loss  or  injury  to  his  goods  without 
tJie  innkeeper's  fault.     He  is  so  liable  to  a  guest. 


H. 

Half-blood.      The  degree  of  relationship  existing  between  those  who 

have  the  same  father  or  the  same  mother,  but  not  both. 
Hearsay  Evidence.'     A  statement  which  a  witness  makes  of  what  he  was 

told  by  some  other  person,  or  heard  him  say,  but  does  not  know  Lim- 

self. 
Heir.     In  this  country  the  word  is  applied  to  all  persons  who  are  called  to 

the  succession  of  property. 
Hkir-apparent.     One  who  must  succeed  to  the  inheritance,  provided  h« 

outlives  the  ancestor. 
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Hkir-presumptive.       One  who  will  succeed  to  the  inheritance  if  he 

outlives  the  ancestor  and  no  person  is  born  before  the  ancestor's  death 

who  has  a  nearer  claim. 
liKKEDiTAMENT.     Any  thing  capable  of  being  inherited. 
Highway.     A  street  or  road,  or  way  by  land  or  water,  which  all  citizeaa 

liave  a  right  in  common  to  use. 
H(j.MESTEAD.     In  this  country,  that  portion  of  land  belonging  to  the  same 

owner,  which  the  law  exempts  from  liability  to  debt 


I. 

Illicit.    That  which  is  forbidden  by  the  law. 

Impeachment.     Criminal  trial  of  high  public  officers  by  special  procedure. 

Impertinent.  This  word  means,  in  law,  matters  introduced  into  any 
proceeding  in  a  suit  which  are  not  properly  before  the  court  in  that 
stage  of  the  proceeding. 

Imposts.     Duties  or  taxes  laid  upon  imported  goods  or  merchandise. 

Indemnity.  Compensation  for  damage  suffered,  or  that  which  is  given  or 
promised  to  a  person  to  prevent  his  suffering  damage. 

Indenture.  A  written  and  sealed  instrument  between  two  or  more  per- 
sons, each  of  whom  has  a  copy.  It  is  distinguished  from  a  deed-poU, 
which  is  made  by  one  person  only. 

Indictment.  A  written  accusation,  made  by  the  government  through  the 
proper  officer,  and  presented  as  true  by  a  grand  jury. 

Indorse,  Indorsement,  and  Indorser  (sometimes  spelled  endorsement). 
See  chapter  on  Bills  and  Notes. 

Infant.  In  law,  is  one  under  the  age  of  twenty-one  years.  See  chapter 
on  Infants. 

Information.  A  complaint  or  accusation  against  a  person,  charging  him 
with  some  offence,  presented  to  a  court  having  jurisdiction  by  a  proper 
officer.  It  differs  from  an  indictment  in  that  it  does  not  require  the 
intervention  of  a  grand  jury. 

Infringement.  Li  patent  law,  means  the  act  of  violating  the  right 
secured  by  a  patent  or  copyright. 

Injunction.  A  prohibitory  wTit,  issued  by  a  judge  or  court  having  juris- 
diction, forbidding  the  doing  of  some  specified  act. 

Inquest.  A  body  of  men  authorized  by  law  to  inquire  into  certain  mat- 
ters.    A  grand  jury-is  often  called  the  Grand  Inquest. 

Insolvency.  In  this  country,  means  much  the  same  as  bankruptcy;  in- 
ability to  pay  one's  debts. 

Insurance.  By  a  contract  of  insurance,  the  insurers,  for  an  agreed 
premium,  promise  to  indemnify  the  insured  against  loss  by  marine 
perils,  or  by  fire,  or  accident,  or  the  death  of  a  life-insured. 

International  Law.  That  system  of  rules  which  Christian  and  civUized 
States  acknowledge  to  be  binding  upon  them  in  their  conduct  towards 
each  other,  and  to  the  subjects  or  citizens  of  each  other.  It  is  founded 
upon  moral  right,  and  not  upon  any  controlling  and  sovereign  an* 
thoritv. 
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Is  TEbTATK.     Que  who  dies  without  a  valid  will. 

Invkntion.  In  patent  law,  signifies,  strictly,  the  finding  out  and  mak- 
ing of  something  which  is  new,  or  which  will  accomplish  a  new  use. 

Invoice.  In  commercial  law,  signifies  a  paper  which  describes  the 
merchandise  sent  by  consignors  to  consignees,  with  marks  or  numbers 
designating  each  package 

Issue.  In  the  law  of  descent  and  distribution  of  property,  includes  all 
those  who  have  descended  from  the  common  ancestor.  In  pleading,  this 
word  means  a  single  and  certain  point  material  to  the  action  affirmed  by 
one  party  and  denied  by  the  other. 


J. 

Jettisok.  Sometimes  called  jetsam.  The  throwing  overboard  of  a  part 
of  the  cargo  to  relieve  the  vessel.  Sometimes  it  means  the  things  so 
thrown  over. 

Jointure.  An  estate  or  interest  in  lands  or  tenements  which  will  take 
eifect  when  the  husband  dies,  for  the  benefit  of  the  wife,  and  during 
her  life. 

Judgment.  The  final  conclusion,  or  decision,  or  sentence  of  the  law, 
pronounced  by  a  competent  court,  as  the  final  result  of  proceedings 
instituted  therein. 

Jurisdiction.  The  right  and  power  of  a  court  lawfully  to  hear  and 
determine  the  cause  before  it,  and  enforce  the  execution  of  their  judg- 
ment. 

Justice.  As  a  title,  is  used  in  the  United  States  as  synonymous  with 
judge. 


L. 

LA0HR8.     Negligencto. 

Landlord  and  Tenant.     See  chapter  on  Leases. 

Lapsed  Legacy.  A  legacy  lapses  if  the  legatee  dies  before  the  testator, 

that  is,  it  becomes  void,  unless  the  legacy  is  in  words  of  inheritance,  as 

to  A  B  and  his  heirs,  in  which  case  it  survives  to  the  heirs. 
Law-mekchant.     The  body  of  rules  and  usages  in  force  in  matters  ol 

commerce. 
Lease.     See  chapter  on  Leases, 
[legitimate  Chu.dren.     Those  bom  in  wedlock. 
I.i;vY.     This  word  niciiiis  to  7-;iise.  ;is  to  levy  a  tax;  or  to  begin,  as  to  levy 

war.     In  practice,  it  commonly  means  the  obtaining  the  money  for  which 

an  execution  has  been  issued. 
Libel.     Published  words  or  pictures  injurious  to  another  or  society. 
Lien.     A  bold  which  one  person  has  upon  the  property  of  another  by  way 

of  security  for  a  debt  or  claim. 
Limitations.     See  chapter  on  Limitations. 
45 
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Liquidate.  To  pay  ;  to  settle  an  account.  Liquidated  damages  arc 
damages  agreed  upon  in  anticipation  of  the  breach  for  "which  they  shall 
be  paid. 

M. 

Malfeasance.     The  doing  of  some  injurious  act,  which  the  party  had  no 

right  to  do. 
Malicious  Prosecution.     A  civil  or  criminal  suit,  instituted  maliciously 

and  without  probable  cause. 
Mandamus.     A  writ  issued  by  the  highest  court  of  general  jurisdiction  in 

a  State,  ordering  some  person,  corporation,  or  inferior  court  to  do  the 

thing  therein  specified,  which  belongs  to  their  office  or  duty. 
Manifest.     A  written  statement  of  a  cargo  of  a  commercial  vessel.     It  is 

required  by  law  in  this  coimtry. 
Manslaughter.     The  killing  of  another,  which  \a  unlawful,  but  without 

malice  aforethought. 
Manumission.     Making  a  slave  free. 
.\Lvrket  Overt.     An  open  or  public  market,  legally  constituted.    It  in 

nearly  unknown  in  this  coimtry,  or  rather  every  store,  shop,  or  place  of 

sale  is  a  market  overt  here. 
SIayhem.     Depriving  a  person  with  force,  and  unlawfully,  of  a  member, 

the  loss  of  which  makes  him  less  able  to  fight  with  an  adversary;  as  his 

eye,  hand,  finger,  or  foretooth.     The  common  word  maim  is  derived 

from  this,  but  has  a  less  limited  meaning. 
Mator.     The  chief  executive  magistrate  of  a  city. 
Mesne.     Middle  or  intermediate.     Mesne  profits  are  those  which  a  man 

draws  from  an  estate  from  the  time  that  he  obtained  possession  to  the 

time  when  he  was  evicted,  by  one  having  a  better  title. 
Misdemeanor.     This  word  includes  offences  punishable  by  indictment, 

and  inferior  to  felony;  such  as  perjury,  conspiracy,  libel,  and  battery. 
Misfeasance.    The  doing  in  a  wrongful  and  an  injurious  way  an  act  which 

might  lawfully  be  done  in  a  proper  manner. 
Misrepresentation.     This  word  signifies,  in  law,  a  statement  which  a 

party  to  a  contract  makes  concerning  it,  and  which  he  knows  to  be  untrue. 
Moiety.    The  half  of  a  thing. 
Monition.     A  process  like  a  summons,  used  in  thlB  country  in  admiralty 

courts. 
Mortgage.     See  chapter  on  Mortgages. 
Mortmain.     Literally,  a  dead  hand.    In  England,  real  property  granted 

or  devised  to  a  religious  corporation  could  not  pass  out  of  its  possoa- 

sion  by  death,  because  a  corporation  does  not  die;  and  statutes  of  mort- 
main were  passed,  impeding  such  grants  or  sales. 
MoYABLES.     Personal  chattels  which  a  man  can  carry  with  Mm  wherevei 

he  goes. 
Mulct.     A  fine  imposed  for  some  offence. 
Municipal.     Of  or  belonging  to  a  city;  but  mmiialpal  law  is  the  name 

given  to  the  system  of  law  of  any  one  nation  or  State,  as  distinguished 

from  international  law. 
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MuBDKR.  The  wilful  killing  of  any  person  with  malice  aforethought.  In 
most  of  our  States  murder  is  defined  as  of  various  degrees,  according 
to  the  circumstances  which  indicate  the  character  of  the  malice. 

Mutiny.  The  unlawful  resistance  of  a  superior  officer  by  sedition  or 
revolt,  in  the  army  or  navy,  or  on  board  of  any  vessel. 


N. 

Natttbal  Chu-dbkn.     Children  born  out  of  wedlock. 

Naturalization.     Conferring  citizens'  rights  on  foreigners. 

Navigable.  All  navigable  waters  are  subject  to  the  use  of  the  public,  aa 
navigable  highways,  the  soil  beneath  them  remaining  the  property  of 
the  riparian  proprietors,  or  of  the  State.  Navigable  waters  are  in  this 
country  held  to  be  all  those  capable  of  floating  vessels,  boats,  logs, 
rafts,  or  any  products  of  the  country  through  which  they  flow. 

Nisi  Prius.  A  niai  prius  term  is  that  held  by  a  court  for  the  trial  of 
cases  by  a  jury. 

Nonage.  Minority,  or  a  leas  age  than  twenty-one  years.  See  chapter 
on  Infants. 

Nonsuit.  Usually  means  an  abandonment  of  his  cause  by  the  plaintiff, 
whereupon  a  judgment  is  entered  against  him. 

Notary  Public.  An  officer,  appointed  variously  under  the  laws  of  dif- 
ferent States,  whose  acts  are  respected  by.  the  law-merchant  and  the 
law  of  nations,  and  hence  have  force  out  of  their  own  State  or  country. 

Novation.  The  substitution  of  a  new  debt  or  obligation  for  a  former 
one,  which  it  extinguishes. 

Nuncupative  Will.  A  will  declared  orally  before  witnesses,  by  a  tf* 
tator  when  dying,  and  afterwards  reduced  to  writing. 


o. 

Obligation.  In  law,  is  much  the  same  thing  as  a  bond.  Obligor  is  he 
who  enters  into  the  obligation ;  obhgee,  he  in  whose  favor  it  is  con- 
tracted. 

Ordinance.  A  rule,  or  order,  or  law.  Usually  applied  to  the  laws  of  a 
city. 

Ordinary.  The  name  given  in  some  of  our  States  to  the  officer  elsewhere 
called  a  surrogate  or  judge  of  probate. 

Outrage.  A  great  wrong  or  injury  to  the  person,  property,  rights,  or 
honor  of  another. 

P. 

Pandects.  The  name  of  a  compilation  of  the  civil  law,  made  by  tho 
Emperor  Justinian,  a.d.  .533.     It  is  sometimes  called  the  Digest. 

Panel.  Usually  means,  in  law,  the  body  of  jurors  who  are  impanelled  to 
try  a  case;  also  the  whole  list  returned  by  the  sheriff. 
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Part  Owners.  In  law,  is  usually  applied  to  two  or  more  persons,  who 
are  not  partners,  but  who  own  a  vessel  together. 

Partial  Loss.     See  Average. 

Partition.  The  division  of  lands,  tenements,  or  hereditaments,  goods 
and  chattels,  between  persons  who  own  them  as  co-proprietors.  It  is 
usually  applied  to  the  division  of  estates  among  such  persons. 

Partnership.     See  chapter  on  Partnership. 

Passport.  A  document  by  which  the  Secretary  of  State  certifies  that  the 
bearer,  who  is  described  therein,  is  a  citizen  of  the  United  States. 

Patent,  or  Letters-patent.  Is  the  grant  by  the  government  to  some 
person  of  au  exclusive  right  to  make  and  sell  some  new  and  useful  in- 
vention made  by  him.  He  to  whom  a  patent  is  granted  is  called  a 
patentee. 

Payment.     See  chapter  on  Payment. 

Penitentiary.     A  prison  or  place  of  confinement  for  convicted  criminals 

Per  Capita.  A  Latin  phrase,  opposed  to  per  stirpes.  Descendants  of 
a  deceased  take  per  capita  when  they  are  all  counted  as  individuals,  and 
they  take  per  stirpes,  or  by  right  of  representation,  when  a  certain  number 
of  them  take  together  what  their  deceased  parent  would  have  taken. 

Peremptory  Challenge.  A  challenge  of  a  juror,  which  means  a  refusal 
to  permit  him  to  sit  on  the  trial,  allowed  to  certain  criminals  without 
showing  cause,  up  to  a  certain  number  of  jurors. 

Pehils  of  the  Sea.  A  phrase  used  in  bills  of  lading,  and  in  policies  of 
insurance,  which  includes  all  the  dangers  naturally  incident  to  naviga- 
tion. It  has  been  held  in  this  country  to  mean  and  include /»ert^  o/thf 
river. 

Perishable  Goods.  Goods  which  easily  decay  and  lose  their  value  by 
being  kept.     Mainly  used  in  insurance  law. 

Perjury.  A  wilfully  false  statement,  by  one  who  is  lawfully  required  to 
depose  the  truth,  and  who  is  lawfully  sworn,  made  in  a  judicial  pro- 
ceeding, and  in  relation  to  a  matter  that  is  material  to  the  point  in 
question. 

Piracy.  Any  forcible  robbery  or  deprivation,  on  the  high  seas,  done  with- 
out lawful  authority,  and  with  wrongful  purpose.  A  pirate  is  con.sid- 
ered  in  law  the  enemy  of  the  human  race,  and  all  men  may  attack 
him. 

Plea.  In  conversation,  this  word  is  often  used  as  meaning  an  argument 
in  court.  In  law,  it  means  the  special  written  answer,  showing  why 
an  action  is  not  maintainable. 

Plkdge,  or  Pawn.  A  bailment  or  delivery  of  personal  property  as  secur- 
ity for  some  debt  or  undertaking. 

Police.  Officers  appointed  to  maintain  public  peace  among  persons  are 
called  officers  of  the  police ;  but  the  word  is  sometimes  used  as  meaning 
the  general  care  of  a  city  or  other  place  for  the  same  purpose,  or  the 
rules  and  ordinances  made  therefor. 

Policy  of  Insurance.  The  instrument  whereby  insurance  is  made 
against  perils  of  the  sea,  or  fire,  or  accident,  or  on  life. 

t'OLL,  in  old  word  signifying  head ;  thus  a  poll-tax  is  that  imposed  upon 
the  people,  at  so  much  a  head,  equally. 
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P088E-COMITATUS.     This  means  the  power   of   the  county.      A  sherifi 

or  other  peace  officer  has  a  right  to  call  every  male  person  in  the  county 

to  his  aid,  for  the  purpose  of  preserving  the  public  peace,  excepting  only 

those  too  infirm  of  body  or  mind  to  assist. 
Post.     After.     An  instrument  is  post-dated  if  it  has  a  date  subsequent  to 

that  at  which  it  is  actually  made. 
PosT-MAUKS.     Are  received  in  law  as  evidence  of  the  fact  and  the  time  of 

a  letter  passing  through  the  post-office. 
Pound.     The  place  which  is  inclosed  by  public  authority,  where  stray  ani« 

mals  may  be  placed,  until  reclaimed  according  to  law. 
Prkcept.     In  law,  means  a  writ  directed  to  some  officer,  commanding 

him  to  do  something. 
Premium.     In  the  law  of  insurance,  is  the  consideration  paid  or  promised, 

for  the  insurance. 
Presumption.     An  inference  of  the  law  from  certain  facts,  of  some  other 

fact  or  proposition. 
Prima  Facie.     Literally,  at  the  first  appearance.     Prima  facie  evidence 

is  that  which  is  sufficient  to  establish  a  fact,  unless  it  be   rebutted 

or  contradicted. 
Primogeniture.     The  right  of  primogeniture  gives  an  estate  to  the  eldest 

son  in  preference  to  the  other  children.     It  does  not  exist  in  the  United 

States. 
Principal.     See  chapter  on  Agency. 
Privateer.     A  vessel  owned  by  private  individuals,  and  armed  by  them, 

but  authorized  by  a  belligerent  government  to  carry  on  maritime  war 

against  the  enemy. 
Prize.     A  vessel  or  goods  of  an  enemy  taken  and  detained  at  sea,  by  the 

authority  of  a  belligerent  power,  to  be  sent  into  some  convenient  port 

for  adjudication. 
Pkocess.     The  method  which  the  law  uses  to  compel  comphance  with  the 

commands  of  a  court.     In  patent  law  this  word  signifies  the  art  or 

the  method  by  which  a  result  that  is  patented  is  produced. 
Proctor.     In  courts  of  admiralty,  what  an  attorney  or  solicitor  is  in  other 

courts. 
Promissory  Note.     See  chapter  on  Notes  and  Bills. 
Prosecutions.     The  means  and  method  of  bringing  a  suppt^sed  criminal 

to  justice  by  courts  of  law. 
Protest.     The  act  of  a  notary  public,  made  on  the  dishonor  of  negotia- 
ble paper,  by  which  it  is  declared  that  all  parties  to  the  paper  will  be 

held  responsible  to  the  holder  for  all  damages.     Also,  in  maritime  law, 

a  statement  by  the  master  of  a  vessel,  duly  attested  by  a  competent 

person,  in  which  the  circumstances  of   a  voyage  or  an  accident  by 

which  the  ship  ha»j  sustained  injury,  are  fully  described. 
Proxy.     A  person  representing  another  with  the  right  of  voting.     It  is 

also  used  as  the  name  of   the  instrument  by  which  a  person  is  so 

appointed  and  authorized. 
Putative.     Reputed  or  supposed  to  be.     The  word  ifl  vost  oommonli 

appUed  to  the  father  of  an  illegitimate  child. 
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Q. 

14DABH.     To  OTerthrow,  dumiss,  or  annul  legal  proceedingi. 

Quo  Warranto.  The  writ  or  process  by  which  the  goyemment  inqalre« 
by  what  right  or  warrant  a  person  or  corporation  holds  an  office  or  a 
right,  for  the  purpose  of  dispossessing  him  of  it,  if  not  in  lawful  pos- 
session. 

Quorum.  The  number  of  persons  belonging  to  an  assembly,  society, 
or  other  body  who  must  be  present  that  the  business  may  be  lawfully 
transacted. 

R. 

Ratification.  Giving  force  to  a  contract  made  by  the  person  in  ques- 
tion but  not  now  in  force,  or  by  another  man  as  his  agent. 

Real  Property.  Land  and  whatever  is  built  upon  or  growing  upon  the 
same,  whether  it  be  on  or  beneath  the  surface  or  above  the  surface. 

Receiver.  Usually  means  a  person  appointed  by  a  court  to  take  and 
hold  property  in  dispute,  or  the  property  of  a  bankrupt. 

Recognizance.  An  obligation  of  record  which  a  person  enters  into 
before  a  court  or  officer  having  authority  to  receive  it,  with  a  condition 
which  requires  him  to  do  some  specified  act;  usually,  to  appear  in  court 
at  a  certain  time  or  on  a  certain  event. 

Recoupment.  A  law  term,  recently  introduced  into  practice,  and  mean- 
ing much  the  same  as  a  set-off  against  or  a  reduction  from  the  claim 
of  a  plaintiff. 

Reference.     See  chapter  on  Arbitration. 

Remainder.  When  a  grant  or  will  creates  a  particular  estate  in  one 
person,  which  will  cease  on  a  certain  event,  and  then  gives  the  estate 
over  to  another,  this  latter  part  of  the  estate  is  called  the  remainder. 
It  may  be  contingent,  when  the  event  may  never  take  place;  or  vested, 
when  the  remainder-man  acquires  an  immediate  interest  in  the  estate, 
although  it  is  to  be  enjoyed  only  when  the  event  happens. 

Rent.     See  chapter  on  Lease. 

Replevin.  That  form  of  action  by  which  a  plaintiff  seeks  to  recover  the 
possession  of  personal  chattels  which  have  been  taken  from  him  unlaw 
fully. 

Reprieve.  The  withdrawing  of  a  sentence  of  a  criminal,  which' delays 
execution  for  a  certain  time. 

Rescission.  The  annulling  or  dissolution  of  contracts  by  mutual  consent, 
or  by  one  party  because  of  the  breach  of  the  contract  by  the  other. 

Rescue.  A  forcible  deliverance  of  a  prisoner  from  the  custody  of  the  law 
by  a  third  person. 

Residuary  Clause.  That  part  of  the  will  by  which  aU  of  the  property 
is  disposed  of  which  remains  after  satisfying  devises  and  bequest*. 
Residuary  legacy  is  the  remainder  of  the  property  after  specific  be- 
quests or  legacies. 
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Kespokdent.  In  equity  law,  the  person  who  answers  to  a  bill  or  com- 
plaint. 

RrTAiNKR.  Usually  means  the  fee  by  which  a  client  engages  an  attorney- 
at-law  to  do  certain  business  for  him. 

Rkvolt.  The  endeavor  of  one  or  more  of  the  crew  of  a  vessel  to  over- 
throw the  legitimate  authority  of  those  in  command. 

Right.     Means,  in  law,  a  claim  which  is  founded  upon  law  and  fact. 

Riot.  A  disturbance  of  the  peace,  by  three  or  more  persons  conspiring 
to  raise  a  tumult,  or  do  some  wrong  thing,  in  a  violent  and  turbulent 
manner. 

RiPAKiAN  Pkopkietors.  Those  who  own  the  land  upon  the  shore  or 
boimdary  of  the  sea,  or  a  lake  or  a  watercourse.  Generally  a  riparian 
proprietor  owns  the  bed  of  the  river  adjoining  his  land,  as  far  as  the 
thread  or  central  line  of  the  stream. 

Robbery.  The  forcible  and  wrongful  taking  from  the  person  of  another 
of  goods  or  money,  and  putting  him  in  fear.  Threats  may  be  violence 
Muoogh  to  make  the  ofEence  robbery. 


s. 

Sale.    See  chapter  on  Sales  of  Personal  Property. 

Salvage.    Property  saved  from  a  peril  of  the  sea ;  or  compensation  given 

by  an  admiralty  court  for  service  rendered  in  saving  it. 
Scroll.     In  law,  is  a  mark  used  in  the  place  of  a  seal;  sometimes  spelled 

sci'all. 
Skal.     An  impression  upon  any  impressible  substance  ;  or  a  piece  of  paper 

pasted  on  with  intent  to  make  a  seal  of  it. 
Searcu-warrant.     This  is  addressed  to  an  officer,  atid  requires  him  to 

search  a  house  or  place  therein  specified,  for  property  alleged  to  have 

been  stolen. 
Seaworthiness.     The  fitness  of  a  vessel  in  all  respects  of  materials, 

equipment,  and  construction,  for  the  service  in  which  it  is  employed. 
Sedition.     Means,  in  criminal  law,  the  raising  of  disturbancet  or  commo- 
tions in  the  State. 
Skisin.     Possession  of  land  by  one  who  claims  a  freehold  intereat  therein. 
Servient.     In  the  law  of  easements,  if  a  certain  estate  has  a  right  over 

or  against  another  estate,  as  a  right  of  drainage  through  it,  the  estate 

to  which  the  right  is  attached  is  dnminant,  and  the  estate  against  which 

the  right  operates  is  servient. 
Skt-off.     a  demand  by  a  defendant,  against  a  plaintiff,  by  which  he 

seeks  to  reduce  or  destroy  his  claim. 
Sign  or  Signature.     The  writing  of  a  man's  name,  as  a  sign  or  token 

that  he  assents  to  the  instrument,  or  that  it  is  his. 
Slander.      Unpublished  and  untruthful  words  injurious  to  another. 
lioLiciTOR.     Meaiis,    in  chanc^ery  courts,  what  an   attorney   does  in  other 

courts. 
Specialty.     A  writing  sealed   and  delivered,  wherein  an  agreement  or 

obligation  is  stated. 
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Specific  Perfohmance.  The  fulfilment  or  performance  of  a  contract 
by  the  party  bound  to  perform  it.  This  a  court  of  equity  will  compel, 
if  sufficient  reasons  be  shown. 

Specification.  In  patent  law,  a  specific  and  detailed  account  of  the 
invention  to  be  patented. 

Statute.     A  law  enacted  by  a  legislative  power. 

Stoppage  in  Transitu.     See  chapter  on  Sales. 

Subornation  of  Perjury.  The  inducing  or  procuring  a  person  to  com- 
mit legal  perjury. 

SuBPCENA.  A  writ  or  process  summoning  a  person  to  appear  and  give 
testimony,  or  to  submit  himself  to  what  the  court  may  order. 

Suffrage.     The  act  of  voting  ;  the  vote  itself. 

Suit.     Synonymous  with  action  at  law. 

Sunday.  The  first  day  of  the  week.  The  legal  name  of  this  day  is  the 
Lord's  day.  Generally  it  begins  at  twelve  o'clock  on  the  night  between 
Saturday  and  Sunday,  and  continues  twenty-four  hours.  In  some  of 
the  New  England  States  it  begins  at  sunsetting  on  Saturday,  and  ends 
at  sunsetting  on  Sunday. 

Surety.     See  chapter  on  Guaranty. 

Surrogate.  A  term  used  in  some  States  to  denote  the  officer  in  othei 
States  called  judge  of  probate  or  ordinary. 


T. 

Tenant.     See  chapter  on  Leases. 

Tender.  A  legal  tender  is  that  which  the  law  of  a  State  makes  compe- 
tent to  be  paid  as  money,  and  vrith  the  effect  of  money. 

Tenure.  The  manner  in  which  or  by  which  a  man  holds  an  estate  in 
lands. 

Testament.  Another  name  for  a  will.  The  testator  is  one  who  haa 
made  a  will. 

Title-deeds.  Deeds  which  are  evidences  of  the  title  of  him  who  owns  an 
estate. 

Tort.     A  private  wrong  or  injury  other  than  the  breach  of  a  contract. 

Trade-marks.  A  mark  which  a  tradesman  puts  upon  goods  that  he  haa 
manufactured,  by  way  of  symbol,  emblem,  or  sign  that  they  were  made 
by  him  or  for  him,  and  that  he  claims  an  exclusive  right  to  sell  them. 
See  chapter  on  Trade-marks. 

Trespass.  Any  wrongful  act  of  one  person  whereby  another  person  la 
injured. 

Trust.  Is,  in  law,  a  right  or  a  property  which  one  person  holds  for  the 
benefit  of  another.  The  person  holding  it  is  called  the  trustee,  and  he 
lor  whose  benefit  it  is  held  is  called  the  cestui  que  trust,  or,  better, 
the  beneficiary. 

Trustee  Process.  A  process  by  which  goods  or  credits  of  a  debtor  in 
the  hands  of  a  third  person  may  be  reached  by  an  attaching  creditor;  it 
is  similar  to  the  garnishee  process.  See  chapter  on  Becoveey  "»? 
Debts. 


GLOSSARY.  8^)9 


u. 

Ubukt.     See  chapter  on  Interkst  and  Usuht. 

V. 

Vagabond,  or  Vagrant.     One  who  wanders  about  idly,  and  with  na 

home,  and  begs,  and  will  not  worK. 
Verdict.     The  unanimous  decision  made  by  a  jury  and  announced  to 

the  court. 
Voucher.     The  written  evidences  of  the  truth  of  entries  or  charges. 


w. 

Waiver.     The  abandonment  of  a  right,  or  a  refusal  to  accept  it. 

Ward.     See  chapter  on  Guardian  and  "Ward. 

Warranty.     See  chapter  on  Sales. 

Way.  a  right  of  way  is  the  privilege  which  some  person,  or  a  certain 
description  of  persons,  have  of  going  over  another  man's  land. 

Will.     See  chapter  on  Wills. 

Witness.  One  who  testifies  in  court  under  oath  or  affirmation  to  what 
he  knows.  Also  one  who  signs  his  name  to  an  instrument,  in  evidence 
that  it  was  executed  in  his  presence ;  he  is  then  called  an  attesting  or 
subscribing  witness. 

Wreck.  Commonly  used  as  meaning  a  vessel  that  is  cast  away.  In 
maritime  law,  it  means  the  veSkiel  or  goods  cast  away  on  land  by  the 
sea,  or  found  at  low  water,  between  high  and  low  water  mark. 

Writ.  A  written  precept  issued  by  a  competent  court  in  the  name  of 
the  State,  commanding  the  person  or  officer  to  whom  it  is  addressed  to 
do  what  is  required  therein.  It  is  usually  attested  by  a  judge,  and 
countersigned  by  the  clerk  of  his  court. 
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Form  for  Taking  Depositions. 

Deposition    of  witnesses  taken  this  day  of  »  19    »  at  the  office 

of  ,  in  the  town  of  ,  county  of  ,  State  of  ,  pursuant 

to  the  annexed  notice,  to  be  read  in  evidence  on  behalf  of  the  plaintiff  (or 
defendant) in  a  certain  suit  now  pending  in  the[/ierg  state  the  court  in  which 
the  case  is  pending^  in  the  State  of  ,  wherein  A.  B.  is  plaintiff,  and 

C  D.  defendant. 

Present :  E.  F.,  attorney  {or  counsel)  for  plaintiff ;  G.  H.,  attorney  {or 
counsel)  for  defendant. 

I.  J.,  a  witness  on  behalf  of  the  plaintiff,  oeing  of  lawful  age,  and  being 
by  me  first  duly  sworn,  deposes  and  says,  in  response  to  questions  pro- 
pounded by  E.  F.,  counsel  (or  attorney)  for  the  plaintiff  (or  defendant)  : 

1st  Question  —  What  is  your  name,  age,  residence,  and  occupation? 

Ansizier, 

2d  Question —  Do  you  know  the  parties  to  this  suit? 

A  nsiver, 

[Continue  ihe  questions  until  conclusion  of  examination  in  chief  and,  in 
writing  the  anszvers,  use  the  idetitical  words  of  the  witness."] 

And  being  crc^ss-examined  by  G.  H.,  counsel  (or  attorney)  for  defendant 
(or  plaintiff),  the  said  witness  deposes  and  says  : 

[H'^rit'c  questions  and  answers  as  defore."] 

And  being  re-examined  by  counsel  (or  attorney)  for  the  plaintiff  (or  de- 
fendant), the  said  w\tness  further  deposes  and  says : 

[Write  questions  and  answers  as  before."] 

And  further  this  deponent  saith  not. 

(Signature  of  witness.) 

[If  there  be  more  than  one  witness,  continue  as  follows  .•] 

And  at  the  same  time  and  place  came  K.  L.,  another  witness  on  behalf 
of  the  plaintiff,  who,  being  of  lawful  age  {etc.,  same  as  above). 

No  other  witness  appearing,  the  further  taking  of  these  depositions  if 
continued  until  to-morrow,  at  the  same  place,  and  between  the  same  hours. 

{Signature,  etc.,  of  official.) 

Office  of  ,  in  the  town  of  ..  county  of  ,  State  of 

this  day  of  >  19    • 

(901) 
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Present:  E.  F.,  attorney  for  plaintiff;  G.  H.,  attorney  for  defendant. 

M.  N.,  a  witness  on  behalf  of  the  plaintiff,  being  of  lawful  age,  and  by 
me  first  duly  sworn,  deposes  and  says,  in  response  to  questions  propounded 
by  counsel  for  the  plaintiff  (or  defendant). 
\Write  down  questions  and  answers  as  in  deposition  of\.  J.] 

And  further  this  deponent  saith  not. 

(Signature  of  witness.) 

[  IVJien  the  depositions  have  been  taken,  conclude  with  the  following  cer' 
tijicate  .•] 

State  of  ,  County  of  ,  to-wit : 

I,  ,  a  Justice  of  the  Peace  {or .other  official),  in  and 

for  the  district  {town  or  township)  county  of  ,  State  of  ,  do  cer- 

tify that  the  foregoing  depositions  of  I.  J.,  K.  L.,  and  M.  N.,  \tiame  all  the 
ivitnesscs'\  were  duly  taken  by  me  pursuant  to  the  annexed  notice  for  taking 
depositions  to  be  read  in  behalf  of  the  plaintiff  (or  defendant)  in  the  cause 
of  against  ,  now  pending  Jn  the  \liere  describe  the  court  in  which 

the  suit  is  pending],  at  the  time  and  place,  and  within  the  hours  in  the  an- 
nexed notice  specified.  [  1/  an  adjournment  was  had,  so  state  here,  thus:] 
the  taking  of  said  depositions,  not  having  been  completed  on  the  first  day 
appointed,  were  continued  from,  day  to  day  at  the  same  place  and  between 
the  same  hours  until  completed. 

I  further  certify  that  after  the  taking  of  the  deposition  of  each  witness 
the  same  was  read  to  (or  by)  him  and  subscribed  by  him  in  my  presence. 

And  I  do  further  certify  that,  at  the  time  of  so  taking  the  same,  I  was  a 
Justice  of  the  Peace  {Notary  Public,  or  Commissioner  appointed  by  the 
Governor,  etc.,  as  the  case  may  be)  in  and  for  the  ^  in  the  State  of  , 

my  commission  bearing  date  ,  and  expiring 

Given  under  my  hand  {and  Notarial  Seal,  or  official  seal,  as  the  case 
maybe),  this  day  of  >  19     • 

{Signature,  etc.,  0/  official.) 

Cost  of  taking  depositions,  $  ;  paid  by 

After  taking  each  deposition  it  should  be  read  to  the  witness,  or  by  him, 
and  a  memorandum  should  be  made  by  the  magistrate  of  any  changes  or 
corrections  which  the  witness  desires  to  make  before  signing.  The  witness 
should  then  sign  the  deposition  in  the  magistrate's  presence.  If  he  refuses 
to  sign  that  fact  should  be  noted  by  the  magistrate  at  the  foot  of  the  dep- 
osition and  his  return  changed  accordingly. 

The  questions  on  direct  and  cross-examination  may  be  numbered  sepa- 
rately ;  but  in  order  to  save  confusion  it  is  usually  better  to  number  them 
al!  consecutively  as  one  series,  giving  the  first  cross-question  the  serial  num- 
ber following  that  of  the  last  direct  question,  and  so  on. 
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Form  of  Taking  Affidavits. 

Affidavit  of  A,  B. 

I,  A.  B.,  having  been  duly  sworn,  do  depose  and  say  that  I  am         years 
of  age,  and  reside  in  ,  in  the  county  of  ,  and  State  of 

that : 

[Here  state  the  facts  to  be  embodied  in  the  affidavit.] 

(Signature  of  witness.) 

State 

County  of 

On  this  day  of  ,  19    ,  at  my  office  at  ,  in  the 

city  of  ,  in  the  county  and  State  aforesaid,  before  me,  the  subscriber, 

a  Notary  Public  (or  other  magistrate),  duly  commissioned  in  and  for  said 
county,  personally  appeared  the  above  named  ,  who  subscribed  the 

foregoing  affidavit  in  my  presence,  and  made  solemn  oath  that  the  state- 
ments therein  made  by  him  are  true  [except  such  as  are  made  on  informa- 
tion and  belief,  and  those  he  believes  to  be  .true.] 

Witness  my  hand  and  notarial  seal  this  day  of  ,  19     . 


Notary  Public. 
[Seal.] 

If  the  affidavit  is  to  be  used  in  court  it  should  be  entitled  thus  : 

Affidavit  of  A.  B.  to  be  used  in  a  suit  pending  in  the  Court,  for  the 

County  of  ,  in  the  State  of  ,  in  which  C.  D.  is  plaintiff  and  E.  F, 

is  defendant,  and  taken  on  behalf  of  the  plaintiff  (or  defendant)  in  said  suit 
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